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PUBLISHER'S  PREFACE. 


In  this  volume  we  again  republish,  in  addition  to  the  regular  mat- 
ter, the  Act  of  Congress  establishing  the  Circuit  Courts  of  Appeals, 
together  with  additions  and  amendments  thereto,  annotated  with  all 
pertinent  decisions  down  to  the  present  time;  and  also  the  compiled 
Court  Rules  for  all  the  circuits,  with  amendments  and  annotations. 

WEST   PUBLISHING   CO. 
St.  Paul,  January,  1899. 

31  CCA.  (Ill) 


Digitized  by 


Google 


T!\BLE  OF  CONTENTS. 


Page 

Prbfacb ill 

Act  Establishing  thb  CCA ▼ 

Act  Establishing  thb  C  C  A.— Ambndments xlii 

Court  Rulbs— Ambndbd li 

Court  Rules— Original cxllii 

Table  of  Fees clxxi 

Judges'  List clxxiii 

Table  of  Cases  Reported clxxvii 

Table  of  Cases  Reported— Arranged  by  Circuits clxxxi 

•Table  of  Cases  Cited , cIxxxy 

Table  of  Cases  in  U.  S.  C  C  A.— Passed  upon  by  the  U.  8.  Sup.  Ct.  . .  cxcy 
Table  of  Cases  in  U.  3.  C  C  A.  in  whiqh  Rehearings  hayb  been 

Granted  or  Denied cxcv 

Index  to  Notes cxcvii 

Index  to  Volume 597 

Table  of  Patents  Enumerated 682 

Table  of  Statutes  Construed 642 

Table  of  C  C  A.  Cases  in  Otheb  Reports 661 

SICCA.  (It) 


Digitized  by 


Google 


ACT  ESTABLISHING 

THE 

CIRCUIT  COURTS  OF  APPEALS 

AND 

AMENDMENTS    THERETO. 


WITH  ANNOTATIONa 


[The  aDDOtaUoDft  will  be  found  at  the  end  of  each  seotloii.] 


ORIGINAL   ACT. 


An  met  te  ettabUtb  elitniit  courts  of  appeals,  and  to  define  and  regulate  in  certain 
\  the  jariadiotlon  of  the  courts  of  the  United  States,  and  for  other  purposes. 


Be  it  enadedL  by  the  eenaU  and  house  cf  representatives  of  the  United  States 
if  Avierica,  in  congress  assembled^  that  there  shall  be  appointed  by  the 
president  of  the  United  States,  by  and  with  the  advice  and  consent  of 
the  senate,  in  each  circuit,  an  additional  circuit  judge,  who  shall  have  the 
same  qualifications,  and  shall  have  the  same  power  and  jurisdiction 
therein,  that  the  circuit  judges  of  the  United  States,  within  their  respec- 
tive circuits,  now  have  under  existing  laws,  and  who  shall  be  entitled  to 
the  same  compensation  as  the  circuit  judges  of  tlie  United  States  in  their 
respective  circuits  now  have. 

Sec  2.  That  there  is  hereby  created*  in  each  circuit  a  circuit  court 
of  appeals,  which  shall  consist  of  three  judges,  of  whom  two  shall  con- 
stitute a  quorum,  and  which  shall  be  a  court  of  record  with  appellate 
jurisdiction,  as  is  hereinafter  limited  and  established.  Such  court  shall 
prescribe  the  form  and  style  of  its  seal,  and  the  form  of  writs  and  other 
process  and  procedure,  as  may  be  conformable  to  the  exercise  of  its  ju- 
risdiction as  shall  be  conferred  by  law.  It  shall  have  the  appointment 
of  the  marshal  of  the  court,  with  the  same  duties  and  powers,  under 
the  regulations  of  the  court,  as  are  now  provided  for  the  marshal  of  the 
supreme  court  of  the  United  States,  so  far  as  the  same  may  be  applica- 
ble. The  court  shall  also  appoint  a  clerk,  who  shall  perform  and  exer- 
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else  the  same  duties  and  powers,  in  regard  to  all  matters  within  its  ju- 
risdiction, as  are  now  exercised  and  performed  by  the  clerk  of  the 
supreme  court  of  the  United  States,  so  far  as  the  same  may  be  applica- 
ble. The  salary  of  the  marshal  of  the  court  shall  be  twenty-five  hun- 
dred dollars  a  year,  and  the  salary  of  the  clerk  of  the  court  shall  be  three 
thousand  dollars  a  year,  to  be  paid  in  equal  proportions  quarterly.  The 
costs  and  fees  in  the  supreme  court  now  provided  for  by  law  shall  be 
costs  and  fees  in  the  circuit  courts  of  appeals;^  and  the  same  shall  be  ex- 
pended, accounted  for,  and  paid  for,  and  paid  over  to  the  treasury  de- 
partment of  the  United  States,  in  the  same  manner  as  is  provided  in  re- 
spect of  the  costs  and  fees  in  the  supreme  court. 

The  court  shall  have  power  to  establish  all  rules  and  regulations  for 
the  conduct  of  the  business  of  the  court  within  its  jurisdiction  as  con- 
ferred by  law.* 

1  The  act  went  iftto  Immediate  operation,  so  as  to  permit  a  review  tliereun- 
der  of  a  judgment  entered  after  its  (^ate  on  a  verdict  rendered  prior  thereto. 
In  re  Claasen,  140  U.  S.  200,  11  Sup.  Ct.  735;  McLlsh  v.  RoCC,  141  U.  S.  661, 
12  Sup.  Ct.  118;  Mason  v.  Mining  Co.,  153  U.  S.  361,  14  Sup.  Ct  847;  Railroad 
Co.  V.  Bennett  (6th  Circuit)  1  O.  O.  A.  392,  49  Fed.  598;  Railroad  Co.  v. 
Amato  (2d  Circuit)  1  C.  C.  A.  468,  49  Fed.  881;  Railroad  Co.  v.  Andrews  (6th 
Circuit)  1  C.  C.  A.  636,  50  Fed.  728.  But  the  act  Is  not  retroactive,  so  as  to 
permit  a  review  by  the  circuit  court  of  appeals  of  a  judgment  rendered  before 
Its  passage.  U.  S.  v.  National  Exch.  Bank  (7th  Chrcuit)  3  O.  C.  A.  390,  53 
Fed.  9.  In  Courtney  v.  President,  etc  (8th  Circuit)  1  C.  C.  A.  249,  49  Fed. 
309,  It  was  held  that  where,  In  foreclosure  proceedings,  a  decree  of  sale 
was  rendered  In  the  circuit  court  before  the  date  of  the  act,  and,  after  the 
date  of  the  act,  a  further  decree  was  rendered  on  a  cross  bill  setting  up  a 
mechanic's  Hen,  an  appeal  would  lie  to  the  circuit  court  of  appeals  from  the 
latter  decree,  but  not  from  the  former. 

Where  a  conviction  of  an  Infamous  crime  was  had  before  the  passage  of  the 
act,  the  granting  of  a  writ  of  error  by  the  supreme  court  because  the  final 
Judgment  was  rendered  subsequently  to  the  act  taking  effect  cannot  create  a 
right  to  a  bin  of  exceptions  which  did  not  exist  under  the  Jaw  at  the  time 
of  the  conviction.  In  re  Claasen,  140  U.  S.  200,  11  Sup.  Ct  737.  A  case 
settled  by  the  circuit  court  for  the  hearing  of  a  motion  for  a  new  trial  and  In 
arrest  of  judgment,  In  such  a  case,  Is  no  part  of  the  record  on  error  to  the  su- 
preme court;  and  errors  In  law  therein  set  forth,  though  In  the  form  of  a  bill 
of  exceptions,  cannot  be  considered  by  the  supreme  court  Claasen  v.  U.  S., 
142  U.  S.  140,  12  Sup.  Ct.  169.  In  such  case  neither  the  assignment  of  errors 
nor  the  plea  of  In  nuUo  est  erratum  can  glye  the  supreme  court  Jurisdiction  of 
errors  not  appearing  on  the  face  of  the  record.     Id. 

a  Under  this  provision,  an  attorney's  fee  of  $20  Is  taxable  against  plaintiff 
In  error,  upon  affirmance  of  the  judgment  with  costs  by  the  circuit  court  of 
appeals,  as  such  Is  the  uniform  practice  of  the  supreme  court  under  a  rule 
Identical  with  that  of  the  circuit  court  of  appeals.  Railroad  Co.  v.  Mc- 
Donald (8th  Circuit)  9  C.  C.  A.  129,  60  Fed.  523. 

This  provision  was  amended  by  the  act  approved  February  19, 1897,  on  page 
xlvl.,  infra. 

«  Under  this  clause,  the  court  has  power  to  promulgate  rules  In  relation  to 
the  Introduction  of  additional  evidence  In  admiralty  appeals.  The  Phila- 
delphlan  (1st  Circuit)  9  O.  O.  A.  54,  60  Fed.  423. 

Sec.  3.  That  the  chief  justice  and  the  associate  justices  of  the  su- 
preme court  assigned  to  each  circuit,  and  the  circuit  judges  within  each 
circuit,  and  the  several  district  judges  within  each  circuit,  shall  be  com- 
petent to  sit  as  judges  of  the  circuit  court  of  appeals  within  their  respec- 
tive circuits  in  the  manner  hereinafter  provided.      In  case  the  chief 
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justice  or  an  associate  justice  of  the  supreme  court  should  attend  at  any 
session  of  the  circuit  court  of  appeals,  he  shall  preside,  and  the  circuit 
judges  in  attendance  upon  the  court,  in  the  absence  of  the  chief  justice 
or  associate  justice  of  the  supreme  court,  shall  preside  in  the  order  of 
the  seniority  of  their  respective  commissions. 

In  case  the  full  court  at  any  time  shall  not  be  made  up  by  the  at- 
tendance of  the  chief  justice  or  an  associate  justice  of  the  supreme  court 
and  circuit  judges,  one  or  more  district  judges  within  the  circuit  shall 
be  competent  to  sit  in  the  court  according  to  such  order  or  provision 
among  the  district  judges  as  either  by  general  or  particular  assignment 
shall  be  designated  by  the  court:  provided^  that  no  justice  or  judge  be- 
fore whom  a  cause  or  question  may  have  been  tried  or  heard  in  a  district 
court,  or  existing  circuit  court,  shall  sit  on  the  trial  or  hearing  of  such 
cause  or  question  in  the  circuit  court  of  appeals.  A  term  shall  be  held 
annually  by  the  circuit  court  of  appeals  in  the  several  judicial  circuits  at 
the  following  places:  In  the  first  circuit,  in  the  city  of  Boston;  in  the 
second  circuit,  in  the  city  of  New  York;  in  the  third  circuit,  in  the  city 
of  Philadelphia;  in  the  fourth  circuit,  in  the  city  of  Richmond;  in  the 
fifth  circuit,  in  the  city  of  New  Orleans;  in  the  sixth  circuit,  in  the  city 
of  Cincinnati;  in  the  seventh  circuit,  in  the  city  of  Chicago;  in  the  eighth 
circuit,  in  the  city  of  St.  Louis;  in  the  ninth  circuit,  in  the  city  of  San 
Francisco;  and  in  such  other  places  in  each  of  the  above  circuits  as  said 
court  may  from  time  to  time  designate.  The  first  terms  of  said  courts 
shall  be  held  on  the  second  Monday  in  January,  eighteen  hundred  and 
ninety-one,  and  thereafter  at  such  times  as  may  be  fixed  by  said  courts.* 

•  See  the  joint  resolution  passed  on  the  same  day  witli  the  act  page  xl.,  Infra. 

Sec.  4.  That  no  appeal,  whether  by  writ  of  error  or  otherwise,  shall 
hereafter  be  taken  or  allowed  from  any  district  c#urt  to  the  existing  cir- 
cuit courts,  and  no  appellate  jurisdiction  shall  hereafter  be  exercised  or 
allowed  by  said  existin<x  circuit  courts,  but  all  appeals,  by  writ  of  error 
or  otherwise,  from  said  district  courts  shall  only  be  subject  to  review  in 
the  supreme  court  of  the  United  States  or  in  the  circuit  court  ot*  appeals 
•  hereby  established,  as  is  hereinafter  provided,  and  the  review,  by  appeal, 
by  writ  of  error,  or  otherwise,  from  the  existing  circuit  courts  shall  be 
had  only  in  the  supreme  court  of  the  United  States  or  in  the  circuit 
courts  of  appeals  hereby  established,  according  to  the  provisions  of  this 
act  regulating  the  same.^ 

*  The  entire  federal  appellate  jurisdiction  is  distributed,  by  the  provisions 
of  this  act,  between  the  supreme  court  and  the  circuit  court  of  appeals. 
McLish  T.  Roflf,  141  U.  S.  667.  12  Sup.  Ot.  120;  Lau  Ow  Bew  v.  U.  S.,  144  U. 
S.  47,  12  Sup.  Ot  517;  Badaracco  v.  Cerf  (8th  Circuit)  3  C.  C.  A.  401.  53  Fed. 
169;   Webb  v.  York  (8th  Circuit)  21  C.  C.  A.  65.  74  Fed.  753. 

This  section  does  not  limit  the  power  of  the  supreme  com-t  under  Rev.  St. 
f§  716,  1000,  1007,  to  issue  a  writ  of  supersedeas  upon  a  writ  of  error  in  a 
criminal  case.     In  re  Claasen,  140  U.  S.  200,  11  Sup.  Ot  735. 

The  appeUate  jurisdiction  of  the  circuit  courts  in  habeas  corpus  cases,  under 
Rev.  St  U.  S.  §  763,  was  devested  by  this  act,  and  conferred  on  the  circuit 
courts  of  appeals.     Webb  v.  York  (8th  Circuit)  21  0.  p.  A.  65,  74  Fed.  753. 

This  act  by  Implication  repealed  Rev.  St  §8  651,  (J97,  in  relation  to  cer- 
tificatea  of  division  of  opinion  In  criminal  cases  by  the  Judges  of  the  circuit 
court     U.  &  V.  Hewecker,  17  Sup.  Ot.  18,  IM  U.  S.  46,  41  L.  Kd.  345. 
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Ssa  5.  That  appeals  or  writs  of  error|  may  be  taken  from  the  district 
courts  or  from  the  existing  circuit  courts  direct  to  the  supreme  court  in 
the  following  cases:* 

In  any  case  in  which  the  jurisdiction  of  the  court  is  in  issue;  **  in 
such  cases  the  question  of  jurisdiction  alone  shall  be  certified  to  the  su- 
preme court  from  the  court  below  for  decision.* 

From  the  final  sentences  and  decrees  in  prize  causes. 

In  cases  of  conviction  of  a  capital  or  otherwise  infamous  crime.'' 

In  any  case  that  involves  the  construction  or  application  of  the  con- 
stitution of  the  United  States.* 

In  any  case  in  which  the  constitutionality  of  any  law  of  the  United 
States,  or  the  validity  or  construction  of  any  treaty  made  under  its  au- 
thority, is  drawn  in  question.* 

In  any  case  in  which  the  constitution  or  law  of  a  state  is  claimed  to 
be  in  contravention,  of  the  constitution  of  the  United  States.^* 

Nothing  in  this  act  shall  affect  the  jurisdiction  of  the  supreme  court  in 
<;ased  appealed  from  the  highest  court  of  a  state,  nor  the  construction  of 
the  statute  providing  for  review  of  such  cases. 

t  The  provision  authorizing  appeals  or  writs  of  error  from  the  district  and 
•circuit  courts,  in  cases  of  conviction  of  an  infamous  crime,  does  not  authorize 
the  review  of  a  Judgment  of  conviction  in  such  a  case  by  appeal,  instead  of 
by  writ  of  error.     Bucldln  v.  U.  S.,  16  Sup.  Ct  182,  159  U.  S.  680. 

s  The  supreme  court  has  no  direct  appellate  Jurisdiction  over  the  circuit  and 
district  courts,  except  in  the  six  classes  of  cases  here  enumerated,  unless  the 
cause  was  pending  at  the  date  of  the  act,  and  the  appeal  or  writ  of  otot  was 
aUowed  befcMre  July  1,  1891,  as  provided  by  the  Joint  resolution  passed  on 
the  same  day  with  the  act.  Bank  v.  Peters,  144  U.  S.  570,  12  Sup.  Ct.  767; 
Littie  Rock  &  M.  R.  Co.  v.  Bast  Tennessee,  V.  &  G.  R.  Co.,  159  U.  S.  698,  16 
Sup.  Ct.  189;  Webster  v.  Daly,  163  U.  S.  156,  16  Sup.  Ct  961. 

The  action  of  a  circuit  court  of  appeals  in  refusing  to  aUow  a  case  to  be 
docketed,  on  the  ground  that  it  should  have  been  taken  to  the  supreme  court, 
cannot  be  reviewed  by  the  supreme  court  on  a  writ  of  error  to  the  circuit 
court     Lutcher  v.  U.  S.,  167  U.  S.  427,  15  Sup.  Ct  718. 

Appeals  from  decrees  of  the  circuit  courts  on  habeas  corpus  cannot  be 
taken  dhrectiy  to  the  supreme  court  except  In  the  classes  of  cases  enumer- 
ated in  this  section.  Liu  Ow  Bew  v.  U.  S.,  144  U.  S.  47,  12  Sup.  Ct  517; 
Horner  v.  U.  S.,  143  U.  S.  570,  12  Sup.  Ct  522;  Cross  v.  Burke,  146  U.  S, 
82,  13  Sup.  Ct  24. 

An  appeal  wiU  not  lie  from  the  circuit  court  to  the  supreme  court  in  a  copy- 
right case  (which  may  be  appealed  to  the  circuit  court  of  appeals,  under  section 
6)  merely  because  the  circuit  court,  by  the  form  of  Its  entry,  has  made  the  de- 
cree of  the  circuit  court  of  appeals,  affirming  a  previous  decree  of  the  chrcuit 
court,  its  own  decree.    Webster  v.  Daly,  163  U.  S.  155,  16  Sup.  Ct.  961. 

An  appeal  or  writ  of  error  cannot  be  taken  in  the  classes  of  cases  here 
enumerated  before  final  Judgment  McLish  v.  Eoff,  141  U.  S.  661,  12  Sup.  Ct 
118. 

Un  appeal  or  writ  of  error  taken  direct  to  the  supreme  court  the  entire  con- 
troversy goes  to  that  court  except  in  the  case  where  the  Jurisdiction  of  the 
court  below  is  In  issue.     Horner  v.  U.  S.,  143  U.  S.  570,  12  Sup.  Ct  522. 

Rev.  St  D.  C.  §  846,  giving  the  same  right  of  appeal  from  the  supreme 
court  of  the  District  of  Columbia  as  is  **provlded  by  law"  for  appeals  from 
circuit  courts,  does  not  render  applicable  to  such  court  the  provisions  of  the 
above  act  passed  subsequent  thereto.  Cross  v.  Burke,  146  U.  S.  82,  18  Sup. 
Ct  22;  In  re  Heath.  144  U.  S.  92, 12  Sup.  Ct  615. 

When  it  is  doubtful  whether  an  appeal  wiU  lie  directly  from  the  circuit  to 
the  supreme  court  a  party  does  not  waive  his  appeal  to  the  supreme  court 
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l>y  taking  at  the  same  time  an  appeal  to  the  circuit  court  of  appeals.    Pnll- 
man's  Palace-Car  Co.  t.  Central  Transp.  Co.,  18  Sup.  Ct  808,  171  U.  S.  138. 

See  the  act  approved  July  8, 1898.  page  xlvil.,  Infra. 

••An  appeal  or  writ  of  error  under  this  subdivision  Is  not  allowable  before 
the  cause  has  proceeded  to  final  judgment.  McLish  v.  Roflf,  141  U.  S.  661, 
12  Sup.  Ot  120;  KaUway  Co.  v.  Roberts,  141  U.  S.  690,  12  Sup.  Ct  123. 

A  party  cannot  at  the  same  time  appeal  to  the  supreme  court  on  the  ques- 
tion of  jurisdiction  and  to  the  circuit  court  of  appeals  on  the  merits.  Mc- 
Lish  T.  Roff,  141  U.  S.  661.  12  Sup.  Ct  120.  But  one  party  cannot  be  de- 
prived of  his  right  to  appeal  to  the  circuit  court  of  appeals  on  the  merits  by 
his  opponent's  appealing  to  the  supreme  court  on  the  question  of  jurisdiction; 
and  in  case  of  such  separate  appeals  the  cause  will  be  continued  in  the  cir- 
cuit court  of  appeals  to  await  the  decision  of  the  supreme  court  upon  the 
question  of  jurisdiction.  Raihroad  Co.  v.  Glaspell  (8th  Chrcuit)  1  C.  C.  A.  327, 
49  Fed.  482. 

In  McLish  T.  Roff,  141  U.  S.  661. 12  Sup.  Ct  118,  the  court  say:  •*The  party 
against  wh^m  a  final  judgment  is  rendered  must  elect  whether  he  will  take 
his  writ  of  error  or  appeal  to  the  supreme  court  upon  the  question  of  jurisdic- 
tion alone,  or  to  the  circuit  court  of  appeals  upon  the  whole  case.  If  the  lat- 
ter, then  the  circuit  court  of  appeals  may.  if  it  deem  proper,  certify  the  ques- 
tion of  jurisdiction  to  the  supreme  court**  And  this  was  followed  in 
Barling  v.  Bank  (9th  Chrcuit)  1  C.  C.  A.  510,  50  Fed.  260;  Maynard  v.  Hecht, 
151  U.  S.  .324.  14  Sup.  Ct  333;  Refining  Co.  v.  Johnson  (5th  Chrcuit)  9  0.  C.  A« 
110,  60  Fed.  503. 

N%  hen  the  record  on  an  appeal  from  the  circuit  court  to  the  circuit  court  of 
appeals  presents  both  a  question  as  to  the  jurisdiction  of  the  former  court  and 
otlier  questions  which,  if  the  circuit  court  is  found  to  have  had  Jurisdiction, 
must  be  disposed  of,  the  court  of  appeals  has  Jurisdiction,  and  must  consider 
the  question  of  the  jurisdiction  of  the  circuit  court,  though  that  court  has  dis- 
missed the  case  for  want  of  jurisdiction.  Coler  v.  Grainger  Co.  (6th  Circuit) 
20  C.  C.  A.  267,  74  Fed.  16. 

When  a  final  judgment  or  decision  has  been  rendered  In  a  district  or  circuit 
court,  involving  both  questions  of  jurisdiction  and  other  questions,  the  party 
against  whom  it  is  rendered  may  elect  to  take  his  writ  of  error  to  the  supreme 
court  on  the  question  of  Jurisdiction  alone,  or  to  the  circuit  court  of  appeals 
on  the  whole  case.  When  he  chooses  the  latter  course,  the  circuit  court  of  ap- 
peals has  jurisdiction  to  determine  the  question  of  the  jurisdiction  of  the  court 
below,  as  well  as  all  other  questions.  Rust  v.  Waterworks  Co.  (8th  Circuit) 
17  C.  C.  A.  16,  70  Fed.  129. 

The  circuit  court  of  appeals  has  Jurisdiction  over  questions  touching  the 
Jurisdiction  of  the  court  below,  unless  the  issue  has  been  made  in  the  court 
below,  and  certified  to  the  supreme  court,  as  directed  by  the  second  clause  of 
section  5.  This  court,  therefore,  has  jurisdiction  on  appeal  from  a  decision 
on  habeas  corpus  to  pass  on  the  Jurisdiction  of  the  circuit  court,  even  though 
Budi  Jurisdiction  is  challenged  on  constitutional  grounds.  King  v.  McLean 
Asylum  (1st  Circuit)  12  C.  C.  A.  139,  64  Fed.  325. 

Where  the  juilsdiction  of  the  circuit  court  is  in  issue,  and  the  jurisdiction  Is 
sustained,  but  there  is  a  Judgment  for  defendant  on  the  merits,  plaintiff  must 
appeal  to  the  circuit  court  of  appeals,  which  may  certify  the  question  of  juris- 
diction if  It  arises  in  that  court    If,  in  such  case,  there  is  a  judgment  for 
plaintiff  on  the  merits,  defendant  may  elect  either  to  have  the  jurisdictional 
question  certified  directly  to  the  supreme  court,  or  to  carry  the  whole  case  to 
the  circuit  court  of  appeals,  which  may  certify  the  jurisdictional  question.    If 
tbe  judgm^it  is  for  plaintiff,  but  he  nevertheless  has  grounds  of  complaint. 
'  he  may  take  the  case  to  the  circuit  court  of  appeals  on  the  merits  by  cross 
appeal  or  writ  of  error,  if  defendant  has  taken  the  cas<;  there,  or  independent- 
ly, if  defendant  has  had  the  jurisdictional  question  certified  to  the  supreme 
court;   In  which  case  the  circuit  court  of  appeals  will  suspend  a  decision  on 
tbe  merits  until  tbe  Jurisdictional  question  is  determined.    U.  S.  v.  Jahn,  155 
U.  S.  109,  15  Snp.  Ct.  39. 

The  fact  that  a  writ  of  error  has  been  sued  out  from  the  supreme  court  to  re- 
view a  Judgment  of  the  circuit  court  for  want  ot  jurisdiction  does  not  prevent 
the  drcuit  court  of  appeals  from  entertaining  a  writ  of  error  to  review  an 
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order,  made  after  the  judgment  was  entered,  which  denies  a  new  trial  claimed 
under  a  state  statute,  which  gives  a  defeated  party  a  right  to  a  second  trial 
in  actions  of  ejectment.  Shreve  v.  Cheesman  (8th  Circuit)  16  O.  O.  A.  413,  69 
Fed.  7a5. 

In  Manufactiu-ing  Co.  t.  Barber  (7th  Chrcult)  9  C.  C.  A.  79,  60  Fed.  465, 
on  error  to  review  a  judgment  dismissing  an  action  on  demurrer  for  want 
of  jurisdiction,  it  was  held,  quoting  McLish  v.  Roff,  that  the  circuit  com-t 
of  appeals  has  no  jurisdiction  of  an  appeal  or  writ  of  error  when  the  jurisdic- 
tion of  the  court  below  is  the  only  question  for  review,  but  It  must  be  talten 
direct  to  the  supreme  court.  And  see,  to  the  same  eflFect,  Cabot  v.  McMaster 
(7th  Circuit)  13  C.  C.  A.  39,  65  Fed.  533:  The  Alliance  (9th  Circuit)  17  C.  C. 
A.  124,  70  Fed.  278;   U.  S.  v.  Sutton  (9th  Circuit)  2  C.  C.  A.  115,  47  Fed.  J 29. 

However,  in  Crabtree  v.  kadden  (8th  Circuit)  4  C.  C.  A.  408,  54  Fed.  426, 
the  court,  quoting  the  same  case,  say:  "When  a  party  against  whom  a  final 
judgment  has  been  rendered  in  a  district  or  circuit  court  of  the  United  States 
elects  to  take  his  writ  of  error  to  a  circuit  court  of  appeals  upon  the  whole 
case,  that  court  has  jurisdiction  to  determine  it,  whether  the  question  of  the 
jurisdiction  of  the  court  below  is  the  sole  question,  or  but  one  of  many 
questions  in  issue  under  the  writ"  But  in  this  case  it  will  be  noticed  that 
the  question  of  jurisdiction  was  not  the  sole  question  in  issue. 

In  a  case  in  which  a  final  decree  would  be  appealable  to  the  circuit  court 
of  appeals  under  Act  March  3,  1891,  §§  5,  6.  an  appeal  will  lie  to  that  court 
under  section  7,  from  an  interlocutory  decree  granting  an  injunction,  even 
though  such  appeal  raises  only  the  question  of  the  lower  court's  jurisdiction. 
Lalie  Nat  Bank  v.  Wolfeborough  Sav.  Bank,  78  Fed.  517,  24  0.  0.  A.  195;  In  re 
Tampa  Suburban  R.  Co.,  18  Sup.  Ct  177,  168  U.  S.  583. 

In  a  suit  in  which  an  appeal  would  lie  to  the  circuit  court  of  appeals  from 
a  final  decree,  where  an  appeal  is  taken  from  an  order  granting  a  temporary 
injunction  and  appointing  a  receiver,  and  the  jurisdiction  of  the  circuit  court 
is  also  involved,  such  appeal  carries  up  the  entire  order,  and  the  case  may, 
on  occasion,  be  considered  and  decided  on  the  merits.  In  re  Tampa  Suburban 
R.  Co.,  18  Sup.  Ct  177,  168  U.  S.  583. 

On  appeal  from  an  order  granting  a  preliminary  injunction  In  aid  of  the 
appointment  of  a  receiver,  where  the  question  as  to  the  jurisdiction  of  the 
circuit  court  was  of  a  grave  and  vital  character,  held,  that  the  circuit  court 
of  appeals  would  not  then  determhie  it,  but  would  decide  the  question  of 
the  propriety  of  the  injunction  on  its  merits,  and  leave  the  jurisdictional  ques- 
tion until  after  final  decree  below,  so  that  the  parties,  if  they  so  desired, 
might  take  it  direct  to  the  supreme  court  Carson  v.  Combe  (5th  Circuit)  86 
Fed.  202,  29  C.  C.  A.  600. 

Where  the  whole  cose  is  taken  to  the  circuit  court  of  appeals,  that  court 
will,  of  its  own  motion,  notice  a  defect  of  jurisdiction  of  the  com*t  below, 
and  make  disposition  of  the  case  accordingly.  Robinson  v.  City  of  Wilming- 
ton (4th  Ch-cuit)  9  C.  C.  A.  84,  60  Fed.  469;  Refining  Co.  V.  Johnson  (5th  Cir- 
cuit) 9  C.C.  A.  110,  60  Fed.  503. 

But  an  order  dissolving  a  temporary  injunction,  which  under  the  circum- 
stances is  harmless,  will  not  be  reviewed  in  order  to  dec\^e  a  question  of 
jurisdiction.  Lake  Street  El.  R.  Co.  v.  Farmers'  Loan  &  Trust  Co.'  (7th  Cir- 
cuit) 23  C.  C.  A.  448.  77  Fed.  769. 

The  provision  for  the  certification  to  the  supreme  court  of  the  question  of 
jurisdiction  of  the  circuit  court,  when  that  is  in  issue,  does  not  apply  when 
the  only  question  is  whether  the  case  was  properly  brought  In  equity  or  at 
law.  Smith  v.  McKay,  16  S.  Ct.  490.  161  U.  S.  355;  World's  Columbian  Ex- 
posiUon  V.  U.  S.  (7th  Circuit)  6  C.  C.  A.  68,  56  Fed.  ^4;  U.  S.  v.  Swan  (6th 
Circuit)  13  C.  C.  A.  77,  65  Fed.  647. 

An  assignment  of  error  that  the  circuit  court  erred  in  dismissing  the  action 
as  against  any  of  the  parties  named  in  the  process,  though  they  had  not  been 
served,  and,  by  reason  of  nonresidence,  could  not  be,  and  an  objection  that 
the  order  of  dismissal  was  not  a  final  order,  did  not  involve  solely  a  question 
of  the  jurisdiction  of  the  circuit  court,  and  hence  the  circuit  court  of  appeals 
had  jurisdiction  of  the  writ  of  error.  Beck  &  Paull  Lith.  Co.  ▼.  Wacker  &, 
Birk  B.  &  M.  Co.  (7th  Circuit)  76  Fed.  10,  22  C.  C.  A.  11. 

In  a  suit  in  admiralty,  where  the  district  court  has  jurisdiction  of  the  par- 
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ties  and  the  res,  bat  dismisses  the  libel  on  the  ground  tliat  the  cause  of  action 
is  barred  by  lapse  of  time,  the  question  involved,  on  an  appeal  from  such 
decree,  is  not  one  concerning  the  Jurisdiction  of  the  district  court,  so  as  to 
prevent  the  circuit  court  of  appeals  from  taking  jurisdiction.  Laidlaw  v. 
Navigation  Ck).  (9th  Circuit)  26  C.  C.  A.  665,  81  Fed.  87(i 

But  the  circuit  court  of  appeals  has  no  jurisdiction  of  an  appeal  in  pro- 
ceedings in  admiralty  for  limitation  of  liability,  when  the  only  question  for 
review  is  whether  the  district  court  had  jurisdiction,  after  final  disposition 
of  the  questions  of  limitation,  to  enter  a  decree  in  personam  against  the  own- 
ers of  the  vessel  for  damages  suffered  by  some  of  the  interveners.  The  Annie 
Faxon  <9th  Circuit)  31  C.  C.  A.  325.  87  Fed.  961. 

The  question  whether  a  district  court  acquired  jurisdiction  over  the  defend- 
ant by  valid  service  is  one  of  jurisdiction,  and  a  judgment  in  which  it  is 
Involved  is  reviewable  by  writ  of  error  directly  from  the  supreme  court. 
Shepard  v.  Adams.  18  Sup.  Ct.  214,  168  U.  S.  618. 

After  removal  of  a  cause  to  a  federal  court,  the  plaintiff  moved  to  remand 
because  the  removal  papers  were  not  filed  in  proper  time.  His  motion  was 
overruled,  but  at  the  trial  he  still  insisted  that  Ihe  court  was  without  juris- 
diction, and,  declining  to  prosecute  the  action  therein,  a  final  Judgment  was 
rendered  against  him.  Held,  that  the  question  of  jurisdiction  thus  raised  was 
one  which  might  be  certified  directly  to  the  supreme  court.  Judgment  (C.  C. 
18K>)  65  Fed.  129,  afllrmed.     Powers  v.  Railway  Co.,  18  Sup.  Ct.  2VA,  169  U. 

a  92. 

•  When  an  appeal  or  writ  of  error  is  taken  direct  to  the  supreme  court, 
where  the  Jurisdiction  of  the  court  alone  is  in  issue,  a  certificate  from  the 
court  below  of  the  question  of  Jiu'lsdictlon  to  be  decidtxi  is  an  absolute 
prerequisite  for  the  exercise  of  Jurisdiction  by  the  supreme  court.  Maynard 
V.  UfH'ht,  1.51  U.  S.  324.  14  Sup.  Ct.  H'>A;  Moran  v.  Hagerman,  l.')!  IT.  S.  321), 
14  Sup.  Ct.  354.  See,  also,  Carey  v.  Railroad  Co.,  150  U.  S.  170,  14  Sup.  Ct.  (UV. 
Colvin  V.  City  of  Jacksonville,  157  U.  S.  368,  15  Sup.  Ct.  634;  Lutcher  v.  11. 
S.,  157  U.  S.  427.  15  Sup.  Ct.  718;  Ansbro  v.  U.  S.,  159  U.  S.  695,  16  Sup.  Ct. 
187:  Davis  v.  Geissler,  162  U.  S.  290,  16  Sup.  Ct.  796;  Reed  v.  Stanly  (C.  C.) 
89  Fed.  430. 

A  certificate  setting  out  tlie  whole  case,  and  propounding  a  question  which 
would  require  an  analysis  of  all  the  facts,  held  not  to  be  in  compliance  with 
the  rules  applicable  thereto.    Graver  v.  Faurot,  162  U.  S.  435,  16  Sup.  Ct.  799. 

An  order  directing  the  filing  of  an  assignment  of  errors,  which  alleges  error 
of  the  court  below  in  taking  jurisdiction  of  the  cause  for  reasons  tlierein 
separately  stated,  is  not  equivalent  to  the  certificate  of  jurisdictional  questions 
required  by  the  act.     The  Bayonne.  16  Sup.  Ct.  1^,  159  U.  S.  687. 

A  prayer  for  the  allowance  of  an  appeal  from  the  district  to  the  supreme 
court  stated  that  the  appeal  was  **upon  the  ground  that  this  court  was  with- 
out jurisdiction  to  make  said  decree,"  but  specified  no  question  of  jurisdic- 
tion, and  asked  that  a  transcript  of  the  record,  proceedings,  and  papers  upon 
which  said  final  decree  was  made  should  be  sent  up,  as  if  the  appeal  were 
on  the  whole  case.  The  judge  entered  thereon,  "Appeal  allowed."  Held,  that 
this  was  entirely  insufficient  to  answer  the  purposes  of  a  certificate  of  juris- 
dictional questions.  In  re  Lehigh  Min.  &  Manufg  Co.,  15  Sup.  Ct.  375,  156 
U.  S.  222,  and  Shields  v.  Coleman,  15  Sup.  Ct.  570,  157  U.  S.  168,  distinguished. 
The  Bayonne,  16  Sup.  Ct.  185,  159  U.  S.  687. 

The  fact  that,  in  an  equity  proceeding  In  the  circuit  court,  a  demurrer  to 
the  petition  on  the  ground  that  a  proper  and  final  decree  had  been  made, 
adjudicating  all  the  issues  in  the  cause,  and  that  the  court  had  no  power  or 
Jurisdiction  to  grant  the  petitioners  relief,  was  sustained,  does  not  so  clearly 
show  that  the  Jurisdiction  of  the  circuit  court  was  in  issue  as  to  dispense 
with  the  necessity  of  a  certificate  to  that  effect  to  the  supreme  court.  Van 
Wagenen  v.  Sewall,  16  Sup.  Ct.  370,  160  U.  S.  369. 

Where  the  allowance  of  the  writ  of  error  Is  general,  and  not  expressly  lim- 
ited to  the  question  of  jurisdiction  of  the  court,  and  the  petition  for  the  writ, 
after  mentioning  all  the  proceedings  in  detail,  asks  for  a  review  of  aU  the 
"roJings.  judgments,  and  orders"  of  the  court  "upon  the  question  of  jurisdic- 
tion raised  in  said  exceptions,  pleas,  and  demurrers,  and  the  other  papers 
on  file  In  this  cause,"  without  defining  or  indicating  any  specific  question  of 
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jurisdiction,  there  is  no  such  full,  clear,  and  separate  statement  of  a  definite 
question  of  Jurisdiction  as  will  supply  the  want  of  a  formal  certificate.  Ghap> 
pell  V.  U.  S.,  16  Sup.  Ct  807,  160  U.  S.  499. 

The  word  "certify"  need  not  be  formally  used,  but  there  must  be  a  plain 
declaration  that  the  single  matter  B&it  up  is  a  question  of  Jurisdiction,  and 
this  question  must  be  clearly  and  fully  stated.  Shidds  v.  Coleman,  157  U.  S. 
168,  15  Sup.  Ct  570.    See,  also»  The  Bayonne,  169  U.  S.  687,  16  Sup.  Ct  185. 

Where  the  record  shows  that  the  only  matter  tried  and  decided  in  the  circuit 
court  was  a  demurrer  to  a  plea  of  the  Jurisdiction,  and  the  petition  on  which 
the  writ  of  error  was  allowed  asked  only  for  the  review  of  the  Judgment  on 
the  Jurisdictional  question,  this  amounts  to  a  sufilclent  certification  of  the  juris- 
dictional question.    Improvement  Co.  v.  Gibney,  160  U.  S.  217,  16  Sup.  Ct  272. 

The  record  disclosed  that  defendants  appealed  on  the  express  ground  that 
the  circuit  court  "erred  in  taking  Jurisdiction,  and  in  not  dismissing  the  bill 
for  want  of  Jurisdiction,  and  prayed  that  their  appeal  be  allowed,  and  the 
question  of  Jurisdiction  be  certified  to  the  supreme  court,  and  that  said  appeal 
was  allowed."  The  certificate  further  stated  that  there  was  sent  a  true  copy 
of  so  much  of  the  record  as  was  necessary  to  determine  the  question  of  Juris- 
diction, and,  "as  part  of  the  record  so  certified,"  was  "the  opinion  of  the 
court  below,  in  accordance  with  which  the  motion  to  dismiss  for  want  of 
Jurisdiction  was  denied."  Held,  that  it  appeared  that  the  appeal  was  granted 
solely  on  the  question  of  Jurisdiction,  and  that  hence  an  express  certificate 
to  that  effect  was  not  necessary  to  authorize  a  review.  Smith  v.  McKay,  16 
Sup.  Ct.  490,  161  U.  S.  366. 

The  certificate  of  the  Jurisdictional  question  must  be  granted  during  the  term 
at  which  the  Judgment  or  decree  was  entered.  Colvin  v.  City  of  Jacksonville, 
158  U.  S.  456,  15  Sup.  Ct  866;  The  Bayonne,  159  U.  S.  687,  16  Sup.  Ct  185. 

In  a  district  court  which  has  monthly  terms,  a  final  decree  was  entered 
December  21st,  and  an  appeal  allowed  December  31st  January  17th  an  as- 
signment of  error,  questioning  the  Jurisdiction  of  the  court,  was  directed  to 
be  filed  nunc  pro  tunc  as  of  December  81st,  and  it  was  claimed  that  such 
assignment  was  equivalent  to  a  certificate  of  the  Jurisdictional  questions 
involved.  Held  that,  in  the  absence  of  anything  in  the  record,  prior  to  the 
expiration  of  the  December  term,  to  Indicate  any  attempt  to  file  a  certificate 
during  that  term,  the  case  was  not  within  the  rule  permitting  amendments 
nunc  pro  tunc,  and  the  assignment  could  not  be  considered  as  a  certificate. 
The  Bayonne,  16  Sup.  Ct  186,  159  U.  S.  687. 

An  appeal  direct  to  the  supreme  court  in  a  revenue  case  In  which  the 
question  of  Jurisdiction  is  certified,  though  general  in  form,  does  not  bring  up 
anything  more  than  the  question  of  Jurisdiction.  Passavant  v.  U.  S.,  148  U. 
S.  214,  13  Sup.  Ct  672. 

In  a  suit  where  the  Jurisdiction  of  the  circuit  court  depends  on  diverse 
citizenship,  the  only  question  tliat  can  be  considered  by  the  supreme  court  <hi 
writ  of  error  to  the  circuit  court  is  whether  or  not  the  circuit  court  had  Juris- 
diction. McLlsh  V.  Roff,  141  U.  S.  661,  12  Sup.  Ct.  118;  Schunk  v.  Moline, 
Milburn  &  Stoddart  Co.,  147  U.  S.  500,  13  Sup.  Ct  416. 

f  On  conviction  of  an  infamous  crime,  a  writ  of  error  cannot  be  taken  to 
the  circuit  court  of  appeals.  The  appellate  Jurisdiction  of  the  supreme  court 
is  exclusive.  U.  S.  v.  Sutton  (9th  Circuit)  2  C.  C.  A.  115,  47  Fed.  129;  Stokes 
v.  U.  S.  (5th  Circuit)  9  C.  C.  A.  152,  60  Fed.  597. 

A  crime  punishable  by  imprisonment  In  a  state  penitentiary  is  an  "infamous 
crime,"  though  the  accused  is  not  sentenced  to  hard  labor.  In  re  Claaspn, 
140  U.  S.  200,  11  Sup.  Ct  735.  The  test  is  whether  the  crime  is  one  for  which 
the  statute  authorizes  the  court  to  award  an  infamous  punishment,  not  whether 
the  punishment  actually  awarded  is  an  infamous  one.  Id.;  Stokes  v.  U.  S. 
(5th  Circuit)  9  C.  C.  A.  162,  60  Fed.  597. 

Adultery  is  an  "infamous  crime."  U.  S.  v.  Sutton  (9th  Circuit)  2  C.  C.  A. 
115.  47  Fed.  129.  The  use  of  the  mails  for  promoting  a  scheme  to  defraud 
(Rev.  St  §  5480),  being  punishable  by  imprisonment  in  a  state  penitentiary 
not  exceeding  18  months,  is  an  "infamous  crime."  Stokes  v.  U.  S.  (6th  Cir- 
cuit) 9  C.  C.  A.  152.  GO  Fed.  597. 

The  violation  of  Act  Cong.  June  29,  1888  (26  Stat  209,  c.  496),  prohibiting 
obstructive  and  injurious  deposits  in  New  York  Harbor,  not  being  punishable 
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by  imprisonment  for  over  one  year,  or  at  hard  labor,  or  by  imprisonment  In 
a  penitentiary,  la  not  an  infamous  crime.  Ansbro  v.  U.  S.,  16  Sup.  Ct.  187, 
159  U.  S.  696. 

This  provision  does  not  confer  upon  the  United  States  the  right  to  bring 
np  a  criminal  case  of  any  grade  after  judgment  below  In  favor  of  defendant 
U.  S.  V,  Sanges,  144  U.  S.  310,  12  Sup.  Ct  609. 

A  justice  of  the  supreme  court  may  issue  a  supersedeas  on  allowing  a  writ 
of  error  to  a  circuit  court  in  case  of  a  conviction  for  an  infamous  crime.  In 
re  Claasen.  140  U.  S.  200.  11  Sup.  Ct  735. 

The  previous  statutory  provisions  giving  the  supreme  court  power,  upon 
reversing  a  conviction,  to  remand,  with  directions  to  render  proper  judgment 
apply  to  crimhial  cases  In  which  jurisdiction  is  conferred  by  this  act  Ballew 
V.  U.  S..  16  Sup.  Ct  263,  160  U.  S.  187. 

The  provision  authorizing  appeals  or  writs  of  error  from  the  district  and 
circuit  courts  in  cases  of  conviction  of  an  Infamous  crime  does  not  authorize 
the  review  of  a  judgment  of  conviction  in  such  a  case  by  appeal  instead  of 
by  writ  of  error.     Bucklln  v.  U.  S.,  16  Sup.  Ct  182,  159  U.  S.  680. 

Rev.  St  SS  651,  697,  in  relation  to  certificates  of  division  of  opinion  in  crimi- 
nal cases  by  the  judges  of  the  circuit  court,  were  repealed  by  this  act  U.  S. 
V.  Hewecker,  17  Sup.  Ct  18,  164  U.  S.  46^  41  L.  Ed.  345. 

Act  March  3,  1891  (26  Stat  827,  c.  517),  authorizes  appeals  or  writs  of 
error  from  the  district  or  circuit  courts  directly  to  the  supreme  court  In  cases 
of  conviction  of  an  infamous  crime,  and  section  6  gives  the  circuit  court 
of  appeals  power  to  review  decisions  in  the  circuit  or  district  courts  in  cases 
not  provided  for  by  the  preceding  section,  and  in  terms  makes  its  judgments 
final  in  criminal  cases.  Held,  that  the  decisions  of  the  circuit  courts  of 
appeals  are  not  final  in  cases  of  infamous  crimes.  Folsom  v.  U.  S.,  16  Sup. 
Ct  222,  160  U.  S.  121. 

In  the  act  of  March  1,  1895,  creating  a  court  of  appeals  for  the  Indian  Ter- 
ritory, and  giving  it  full  jurisdiction,  civil  and  criminal,  the  provision  of  sec- 
tion U,  that  **writs  of  error  and  appeals  from  the  final  decision  of  said  appel- 
late court  shall  be  allowed,  and  may  be  taken  to  the  circuit  court  of  appeals 
for  the  Eighth  judicial  circuit,  in  the  same  manner  and  under  the  same  regu- 
lations as  appeals  are  taken  from  the  circuit  courts  of  the  United  States," 
conferred  upon  that  court  full  appellate  jurisdiction,  including  that  in  cases 
of  infamous  crimes,  which  was  theretofore  vested  in  the  United  States  su- 
preme court     Harless  v.  U.  S.  (8th  Circuit)  31  C.  C.  A.  397,  88  Fed.  97. 

Act  March  1,  1895  (2  Supp.  Rev.  St.  p.  392),  which  extended  the  jurisdiction 
of  the  United  States  courts  in  the  Indian  Territory  to  capital  cases,  having 
also  created  the  court  of  appeals  In  that  territory,  with  power  to  entertain 
appeals  and  writs  of  error,  the  jurisdiction  of  such  court  to  review  judg- 
ments in  capital  cases  Is  exclusive,  and  the  supreme  court  has  no  appellate 
jurisdiction  of  such  cases.    Brown  v.  U.  S.,  19  Sup.  Ct  56;   Curley  v.  Same,  Id. 

For  amendment  of  this  section,  see  page  xlv.,  infra. 

» In  a  case  involving  the  construction  or  application  of  the  constitution  of 
the  United  States,  the  ckcuit  court  of  appeals  has  no  jurisdiction,  though 
other  questions  are  also  involved.  Hamilton  v.  Brown  (5th  Circuit)  8  C.  C. 
A  639,  53  Fed.  753. 

The  circuit  court  of  appeals  has  no  jurisdiction  of  an  appeal  from  an  inter- 
locutory order  granting  a  preliminary  injunction  when  constitutional  ques- 
tions are  involved.  Town  of  Westerly  v.  Westerly  Waterworks  (1st  Circuit) 
76  Fed.  467,  22  C.  C.  A.  278;    Same  v.  Seamen's  Friend  Soc,  Id. 

Tbe  questions  whether  the  business  of  dealing  in  western  meats  constitutes 

Interstate  commerce,  and  whether  certain  city  ordinances  discriminate  against 

such  commerce,  involve  the  construction  or  application  of  the  constitution, 

and  cannot  therefore  be  considered  by  the  circuit  court  of  appeals.    Mayor, 

etc,  of  Macon  v.  (Georgia  Packing  Co.  (5th  Circuit)  9  C.  C.  A.  262,  60  Fed.  781. 

The  circuit  courts  of  appeal  have  no  jurisdiction  of  an  appeal  in  which  the 

only  question  Involved  is  whether  the  proposed  acts  of  the  mayor  and  council 

of  a  dty  would  deprive  the  appellant  of  his  property  without  due  process 

of  law    Id  violation  of  the  fourteenth  amendment  to  the  constitution  of  the 
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United  States.  Barr  v.  City  of  New  Brunswick  (3d  Circuit)  19  0.  0.  A.  71,  72 
Fed.  689. 

An  appeal  from  a  decree  adjudging  that  a  state  statute  fixing  railroad  rates 
is  unreasonable,  and  therefore  In  violation  of  the  fourteenth  amendment  to 
the  federal  constitution,  is  within  the  jurisdiction  of  the  supreme  court,  and 
therefore  not  within  the  jurisdiction  of  the  circuit  court  of  appeals.  Hastings 
V.  Ames  (8th  Circuit)  15  C.  C:  A.  628,  68  Fed.  72a 

Where  the  ground  of  the  decision  of  the  circuit  court  has  no  reference  to 
the  construction  or  application  of  the  constitution  or  to  the  validity  of  any 
acts  of  congress,  the  jurisdiction  of  the  circuit  court  of  appeals  to  review 
such  decision  on  appeal  Is  not  defeated  by  the  fact  that  the  constitutionality 
of  certain  acts  of  congress  might  have  been  challenged  by  the  defeated  party. 
World's  Columbian  Exposition  v.  U.  S.  (7th  Chrcult)  6  C.  C.  A.  58,  56  Fed.  654. 

The  fact  that  a  party,  in  stating  his  claim  of  title,  alleges  that  he  will  rely 
on  certain  written  evidences  of  title,  enumerating  among  them  a  treaty 
between  the  United  States  and  a  foreign  country,  and  also  the  fifth  amend- 
ment to  the  federal  constitution,  will  not  give  the  supreme  court  jurisdiction 
of  a  writ  of  error  direct  to  the  circuit  court,  where  at  the  trial  no  right,  title, 
privilege,  or  immunity  was  asserted  to  have  been  derived  either  from  the 
treaty  or  the  constitution,  and  no  question  as  to  the  application  or  construc- 
tion of  the  constitution,  or  the  validity  or  construction  of  the  treaty,  was 
decided  by  the  court     Muse  v.  Hotel  Co.,  18  Sup.  Ct  109,  168  U.  S.  430. 

A'  plea  In  abatement  on  the  ground  that  the  parties  were  "improperly  or 
coUusively"  joined  for  the  purpose  of  making  a  case  cognizable  in  the  fed- 
eral courts,  In  the  meaning  of  Act  March  8,  1875,  §  3,  raises  no  issue  involving 
the  construction  or  application  of  the  constitution,  so  as  to  make  the  case 
appealable  directly  from  the  circuit  court  to  the  supreme  court.  Merritt  v. 
President  of  Bowdoin  College,  18  Sup.  Ct  415,  169  U.  S.  551. 

The  direction  of  a  verdict  does  not  entitle  the  opposite  party  to  take  the  case 
to  the  supreme  court  on  the  ground  that  he  was  deprived  of  the  right  of  jury 
trial,  and  that  the  case  therefore  involved  the  construction  or  application  of 
the  constitution  of  the  United  States.  C.  A.  Treat  ManuTg  Co.  v.  Standard 
Steel  &  Iron  Co.,  157  U.  S.  674,  15  Sup.  Ct.  718. 

An  issue  as  to  whether  due  force  and  effect  has  been  given  to  a  judgment 
or  decree  of  another  state  does  not  Involve  the  construction  or  application 
of  Const  U.  S.  art  4,  §  1,  requiring  "full  faith  and  credit"  to  be  given  in 
each  state  to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
state,  but  rather  Involves  the  interpretation  of  Acts  Cong.  May  26,  1790,  and 
March  27,  1804,  declaring,  in  substance,  that  the  "full  faith  and  credit"  men- 
tioned in  the  constitution  should  consist  In  giving  to  a  foreign  judgment  such 
faith  and  credit  as  it  had  in  the  courts  of  the  state  from  which  it  was  taken; 
and  hence  the  circuit  court  of  appeals  has  jurisdiction.  Merritt  v.  Steel- 
Barge  Co.  (8th  Circuit)  75  Fed.  813,  21  C.  C  A  525. 

An  averment,  in  a  complaint  seeking  to  set  aside  a  mortgage  foreclosure, 
that  plaintiff,  who  owned  the  property,  was  not  a  party  thereto,  does  not 
show  that  a  construction  of  the  constitutional  provision  as  to  due  process  of 
law  is  necessarily  involved,  so  as  to  confer  jurisdiction  on  the  supreme  court. 
Mr.  Justice  Brown  dissenting.     ComeU  v.  Green,  16  Sup.  Ct  969,  163  U.  S.  75. 

An  injunction  restraining  the  enforcement  of  a  statute  reducing  the  rates 
of  fare  chargeable  by  plaintiff,  a  street  railroad  company,  was  sustained  by 
the  circuit  court  on  the  ground  that  such  statute  was  in  violation  of  the 
state  constitution,  which  provided  that  corporations  should  be  created  only 
by  general  law,  while  the  statute  in  question  was  an  amendment  of  the  gen- 
eral law  under  which  plaintiff  was  Incorporated,  but  applied  to  no  other  cor- 
poration of  the  state.  Held,  that  the  circuit  court  of  appeals  was  not  with- 
out jurisdiction  of  an  appeal  from  the  order  on  the  ground  that  the  contract 
clause  of  the  federal  constitution  was  involved,  since  such  claim  could  only 
arise  in  case  the  statute  in  question  was  passed  in  violation  of  the  provision 
of  the  state  constitution,  in  which  case  it  was  Invalid,  without  refereuee  to 
the  question  of  impairment  of  contract.  Appeal,  Central  Trust  Co.  v.  Citizens* 
St.  Ry.  Co.,  82  Fed.  1,  dismissed.  City  of  Indianapolis  v.  Central  Trust  Co. 
(7th  Circuit)  83  Fed.  529,  27  C.  C.  A.  580. 
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But  the  further  contention  In  support  of  said  Injunction,  that,  if  valid,  the 
statute  was  an  impairment  of  a  vested  contract  right  to  charge  a  higher  rate 
of  fare,  given  plaintUF  by  the  city  ordinance  under  wliich  it  constructed  its 
road,  involves  the  application  of  the  contract  clause  of  the  federal  constitu- 
tion, and  fixes  exclusive  jurisdiction  of  an  appeal  in  the  supreme  court.  Ap- 
peal, Central  Trust  Co.  v.  Citizens*  St.  Ry.  Co.,  82  Fed.  1,  dismissed.  City 
of  Indianapolis  v.  Central  Trust  Co.  (7th  Circuit)  88  Fed.  529,  27  C.  C.  A.  580. 

An  assignment  of  errors  cannot  be  availed  of  to  import  into  the  cause  a 
question  involving  the  application  of  the  United  States  constitution,  if  the 
record  does  not  show  tliat  the  question  was  raised  in  the  court  below,  and 
rulings  asked  thereon.     Cornell  v.  Green,  16  Sup.  Ct.  969,  163  U.  S.  75. 

A  party  seeking  to  appeal  is  not  put  to  an  election  of  remedies  where  a 
constitutional  question  arises,  but  has  a  right  to  raise  such  question  by  a 
resort  to  the  supreme  court,  and,  while  such  appeal  is  pending,  to  avail  itself 
of  the  defenses  permissible  under  the  sixth  section  of  the  act  by  an  appeal 
to  the  circuit  court  of  appeals;  but  the  latter  court  will  continue  the  cause 
to  await  the  decision  of  the  supreme  court.  McLish  v.  RoflP  (1891)  12  Sup. 
Ct  118,  141  U.  S.  661,  distinguished.  Pullman's  Palace-Car  Co.  v.  Central 
Transp.  Co.  (3d  Circuit)  76  Fed.  401,  22  0.  0.  A.  246.  But  see  Chappell  v. 
U.  &.  16  Sup.  Ct  397,  160  U.  S  499;  Scott  v.  Donald,  17  Sup.  Ct.  265,  165  U.  S. 
58;    Holder  v.  Aultman,  MiUer  &  Co.,  18  Sup.  Ct.  260,  169  U.  S.  81. 

This  provision  does  not  confer  upon  the  United  States  the  right  to  bring  up  a 
criminal  case  of  any  grade  after  judgment  below  in  favor  of  defendant  '  U. 
S.  V.  Sanges,  144  U.  8.  310,  12  Sup.  Ct  609. 

»  The  circuit  court  of  appeals  has  jurisdiction  of  an  appeal  from  a  decree 
in  admiralty  holding  that  the  waters  north  of  the  boundary  established  by 
the  treaty  between  the  United  States  and  Great  Britain  of  June  15,  1846,  iu 
the  straits  of  Sjin  Juan  de  Fuca,  are  not  "foreign  waters,"  within  the  meaning 
of  Rev.  St  $  4370,  imposing  a  penalty  against  foreign  tugs  towing  American 
vessels  from  one  American  port  to  another,  except  where  the  towing,  in 
whole  or  in  part,  is  on  foreign  waters,  since  neither  the  validity  nor  the  con- 
struction of  the  treaty  is  drawn  in  question.  The  Pilot  (9th  Circuit)  3  C.  O. 
A.  392,  53  Fed.  11. 

A  suit  for  a  share  of  an  award  made  under  a  treaty,  based  on  a  contract  for  a 
percentage  of  the  award  as  counsel  fees,  does  not  involve  the  validity  or  con- 
struction of  the  treaty  so  as  to  confer  appellate  jurisdiction  on  the  supreme 
court.    Borgmeyer  v.  Idler,  195  U.  S.  408,  16  Sup.  Ct  34. 

The  fact  that  a  party,  in  stating  his  claim  of  title,  alleges  that  he  will  rely 
on  certain  written  evidences  of  title,  enumerating  among  them  a  treaty  be- 
tween the  United  States  and  a  foreign  country,  and  also  the  fifth  amendment 
to  the  federal  constitution,  will  not  give  the  supreme  court  jurisdiction  of  a 
writ  of  error  direct  to  the  circuit  court,  where  at  the  trial  no  right,  title, 
privilege,  or  Immunity  was  asserted  to  have  been  derived  either  from  the 
treaty  or  the  constitution,  and  no  question  as  to  the  appllcati6n  or  construc- 
tion of  the  constitution,  or  the  validity  or  construction  of  the  treaty,  was  de- 
cided by  the  court.     Muse  v.  Hotel  Co.,  18  Sup.  Ct  109,  168  U.  S.  430. 

A  case  in  the  circuit  court  involving  the  validity  of  an  act  of  congress  and 
the  construction  of  a  treaty  was  decided  on  the  merits  against  defendant,  who 
took  appeals  on  the  whole  case  both  to  the  supreme  court  direct  and  to  the 
circuit  court  of  appeals.  The  latter  court  affirmed  the  decree  on  the  merits, 
deciding  all  the  questions  raised.  Held  that,  by  invoking  the  jurisdiction  of 
the  circuit  court  of  appeals  on  the  whole  case,  defendant  waived  his  right 
to  a  decision  by  the  supreme  court  on  the  direct  appeal,  and  the  same  must 
be  dismissed.  Robinson  v.  C^aldwell,  17  Sup.  Ct  343,  165  U.  S.  359,  41  L.  Ed. 
745. 

But  a  party  seeking  to  appeal  is  not  put  to  an  election  of  remedies  where 

a  constitutional  question  arises.     He  has  a  right  to  raise  such  question  by  a 

resort  to  the  supreme  court,  and,  while  such  appeal  is  pending,  to  avail  himself 

of  the  defenses  permissible  under  the  sixth  section  of  the  act  by  an  appeal 

to  the  circuit  court  of  appeals;   but  the  latter  court  will  continue  the  cause 

to  await  the  decision  of  the  supreme  court     McLish  v.  Roff  (1891)  12  Sup. 

Ct  118.  141  U.  S.  Oai,  distinguished.     Pullman's  Palace-Car  Co.  v.  Central 

Transp.  Co.  (3d  Circuit)  76  Fed.  401,  22  a  C.  A.  246. 
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The  circuit  court  of  appeals  has  no  jurisdiction  of  an  appeal  from  an  inter- 
locutory order  granting  a  preliminary  injunction  when  constitutional  ques- 
tions are  involved.  Town  of  Westerly  v.  Westerly  Waterworks  (1st  Circuit) 
76  Fed.  467,  22  0.  0.  A.  278;   Same  v.  Seamen's  Friend  Soc.,  Id. 

The  supreme  court,  having  acquired  jurisdiction  of  a  case  on  the  ground  that 
the  constitutionality  of  a  law  of  the  United  States  is  drawn  in  question,  may 
dispose  of  all  the  questions  in  the  case,  whether  of  jurisdiction  or  of  merits. 
ChappeU  v.  U.  S.,  16  Sup.  Ct  3»7,  160  U.  S.  499;  Scott  v.  Donald,  17  Sup.  Ct. 
265, 166  U.  S.  58;  Holder  v.  Auitman,  Miller  &  0>.,  18  Sup.  Ct  269, 169  U.  S.  81. 

10  In  a  case  in  which  the  constitution  or  a  law  of  the  state  is  claimed  to  be 
in  contravention  of  the  constitution  of  the  United  States,  the  circuit  court  of 
appeals  has  no  jurisdiction,  though  other  questions  are  also  involved.  Ham- 
ilton V.  Brown  (5th  Circuit)  3  C.  0.  A.  639,  53  Fed.  753;  Wrightman  v.  Boone 
Co.  (8th  Circuit)  31  C.  C.  A.  570,  88  Fed.  435;  Pauley  Jail  Bldg.  &  Mfg.  Co. 
V.  Crawford  Co.  (8th  Circuit)  28  C.  0.  A.  579,  84  Fed.  942. 

In  Railway  Co.  v.  Evans,  in  the  Eighth  circuit  (7  C.  C.  A.  290,  58  Fed.  433), 
the  court  say  that  the  act  "evidently  intended  to  vest  the  supreme  court  of 
the  United  States  with  exclusive  jurisdiction  to  entertain  appeals  and  writs  of 
error  for  the  review  of  cases  which  present  constitutional  questions,  such  as 
are  enumerated  in  the  fourth,  fifth,  and  sixth  subdivisions  of  the  fifth  section 
of  the  act;  and  the  same  remark  may  be  made  with  reference  to  the  cases 
mentioned  in  the  second  and  third  subdivisions  of  the  same  section.  •  •  ♦ 
It  is  only  where  the  jurisdiction  of  the  trial  court  is  in  issue,  or  is  challenged, 
that  a  party  has  the  right  to  prosecute  an  appeal  or  writ  of  error  after  final 
Judgment,  either  to  the  supreme  court  or  to  the  circuit  court  of  appeals" 
But  in  this  case  the  only  question  presented  was  whether  a  state  statute  con- 
travened the  constitution  of  the  United  States. 

A  party  seeking  to  appeal  is  not  put  to  an  election  of  remedies  where  » 
constitutional  question  arises,  but  has  a  right  to  raise  such  question  by  a 
resort  to  the  supreme  court,  under  the  fifth  section,  and,  while  such  appeal 
is  pending,  to  avail  himself  of  the  defenses  permissible  under  the  sixth  section 
by  an  appeal  to  the  circuit  court  of  appeals,  but  the  latter  court  will  con- 
tinue the  cause  to  await  the  decision  of  the  supreme  court  McUsh  v.  Roff 
(1891)  12  Sup.  (Dt.  118,  141  U.  S.  661,  distinguished.  Pullman's  Palace-Car 
Co.  V.  Central  Transp.  Co.  (3d  Circuit)  76  Fed.  401,  22  C.  C.  A.  246. 

The  mere  fact  that  the  validity  of  a  state  law  under  the  constitution  of  the 
United  States  is  drawn  in  question  will  not,  of  itself,  deprive  the  circuit  court 
of  appeals  of  jurisdiction  to  decide  other  questions  involved  in  the  case;  and, 
if  it  appears  that  the  case  may  be  disposed  of  upon  grounds  independent  of  the 
constitutional  question,  the  court  will  take  jurisdiction,  and  dispose  of  it  ac- 
cordingly. Where,  therefore,  on  appeal  from  an  interlocutory  injunction,  It 
appeared  that,  while  the  bill  challenged  the  constitutionality  of  a  state  law,  the 
further  question  was  raised  whether  the  case  was  one  of  equitable  cognizance, 
the  court  held  that  it  would  take  jurisdiction,  and,  being  of  opinion  that  the  case 
was  not  of  equitable  cognizance,  would  dissolve  the  Injunction,  and  order  the 
bill  to  be  dismissed.    Green  v.  Mills  (4th  Circuit)  16  C.  C.  A.  516,  69  Fed.  852. 

A  suit  in  the  circuit  court  to  enjoin  the  enforcement  of  a  city  ordinance 
to  establish  and  operate  a  system  of  waterworks,  on  the  ground  that  such 
ordinance  and  a  statute  of  the  state  authorizing  the  city  to  construct  such  • 
works  impair  the  obligations  of  a  previous  contract  made  by  the  city  with  a 
water  company,  is  one  "In  which  the  constitution  or  law  of  a  state  is  claimed 
to  be  in  contravention  of  the  constitution  of  the  United  States,"  and  an  appeal 
lies  directly  to  the  supreme  court.  Perm  Mut.  Life  Ins.  Co.  v.  City  of  Austin, 
18  Sup.  Ct.  223,  168  U.  S.  685. 

Act  Ark.  March  21,  1893,  providing  that  no  judgment  "rendered  or  to  be 
rendered  against  any  county  in  the  state  on  county  warrants  •  ♦  ♦  ghall 
bear  any  interest  after  the  passage  of  this  act,"  includes  judgments  enterea 
before  its  enactment,  and,  it  being  claimed  that  it  was  void  as  to  them  as 
impairing  the  obligation  of  contracts,  held,  that  the  case  involved  a  consti- 
tutional question,  and  the  circuit  court  of  appeals  had  no  jurisdiction.  Pauley 
JaU  Bldg.  &  Mfg.  Co.  v.  Crawford  (>)unty  (8th  Circuit)  84  Fed.  942,  28  a  C.  A. 
579. 
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A  suit  between  citizens  of  the  same  state  to  enjoin  the  collection  of  a  state 
tax  on  the  value  of  patent  rights,  on  the  ground  that  the  state  statute  author- 
izing the  tax  contravenes  the  federal  constitution,  is  not  a  suit  arising  under 
the  patent  laws,  so  as  to  give  Jurisdiction  to  the  circuit  court  of  appeals,  hut 
is  one  involving  the  validity  of  a  state  statute  under  the  constitution  of  the 
United  States,  and  must  therefore,  be  taken  direct  from  the  circuit  court  to- 
the  supreme  court  Holt  v.  Manufacturing  Ck).  (7th  Circuit)  80  Fed.  1,  25^ 
C.  C.  A.  301. 

The  circuit  court  of  appeals  has  no  Jurisdiction  of  an  appeal  from  an  inter- 
locutory order  granting  a  preliminary  injunction,  when  constitutional  ques- 
tions are  involved.  Town  of  Westerly  v.  Westerly  Waterworks  (1st  Circuit) 
76  Fed.  467,  22  C.  C.  A.  278;    Same  v.  Seamen's  Friend  Soc,  Id. 

On  a  writ  of  error  to  review  a  decision  of  the  circuit  court  on  a  constitu- 
tional question,  the  jurisdiction  of  the  supreme  court  does  not  depend  on  the 
question  whether  the  right  claimed  under  the  constitution  of  the  United 
States  has  been  upheld  or  denied  below.  Judgment  (C.  C.  1895)  68  Fed.  467, 
affirmed.     Holder  v.  Aultman,  Miller  &  Co.,  18  Sup.  Ct.  269,  169  U.  S.  81. 

Where  the  federal  supreme  court  has  acquired  jurisdiction  on  the  ground 
that  the  constitutionality  of  a  state  law  is  involved,  it  may  dispose  of  all  ques- 
tions in  the  case.  Scott  v.  Donald,  17  Sup.  Ct.  265,  1(^  U.  S.  58,  41  L.  Ed. 
632;  Gardner  v.  Same,  Id.;  Chappell  v.  U.  S.,  16  Sup.  Ct.  397,  160  U.  S.  499; 
Holder  v.  Aultman,  MiUer  &  Co.,  18  Sup.  Ct.  269,  169  U.  S.  81. 

Sec.  6.  That  the  circuit  courts  of  appeals  established  by  this  act  shall 
exercise  appellate  jurisdiction  to  review  by  appeal  or  by  writ  of  error" 
final  decision  "  in  the  district  court  ^'  and  the  existing  circuit  courts,^* 
in  all  cases  other  than  those  provided  for  in  the  preceding  section  of 
this  act,"  unless  otherwise  provided  by  law,"  and  the  judgments  op 
decrees  of  the  circuit  courts  of  appeals  shall  be  final  *'  in  all  cases  in 
which  the  jurisdiction  is  dependent  entirely  upon  the  opposite  parties 
to  the  suit  or  controversy  being  aliens  and  citizens  of  the  United 
States  or  citizens  of  different  states;  *®  also  in  all  cases  arising  under 
the  patent  laws,^*  under  the  revenue  laws,***  and  under  the  criminal 
laws,'*  and  in  admiralty  cases,  excepting  that  in  every  such  subject 
within  its  appellate  jurisdiction  the  circuit  court  of  appeals  at  any 
time  may  certify  to  the  supreme  court  of  the  United  States  any 
questions  or  propositions  of  law  concerning  which  it  desires  the  in 
struction  of  that  court  for  its  proper  decision.**  And  thereupon  the 
supreme  court  may  either  give  its  instruction  on  the  questions  and 
propositions  certified  to  it,  which  shall  be  binding  upon  the  circuit 
court  of  appeals  in  such  cas^  or  it  may  require  that  the  whole  record' 
and  cause  may  be  sent  up  to  it  for  its  consideration,  and  thereupon' 
shall  decide  the  whole  matter  in  controversy  in  the  same  manner 
as  if  it  had  been  brought  there  for  review  by  writ  of  error  or  appeal. 

And  excepting  also  that  in  any  such  case  as  is  hereinbelbre  made  final  ^' 
in  the  circuit  court  of  appeals  it  shall  be  competent  for  the  supreme  court 
to  require,  by  certiorari  or  otherwise,  any  such  case  to  be  certified  to  the 
supreme  court  for  its  review  and  determination,  with  the  same  power  and 
authority  in  the  case  as  if  it  had  been  carried  by  appeal  or  writ  of  error 
to  the  supreme  court. ^ 

In  all  cases  not  hereinbefore,  in  this  section,  made  final,  there  shall  be 

of  right  an  appeal  or  writ  of  error  or  review  of  the  case  by  the  supreme 

court  of  the  United  States  where  the  mutter  in  controversy  shall  exceed 

one  thousand  dollars^  besides  costs.* ^    But  no  such  app^  shall  be- 

81  C.C.A.— b 
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taken,  or  writ  of  error  sued  out,  unless  within  one  year  after  the 
entry  of  the  order,  judgment,  or  decree  sought  to  be  reviewed. 

11  This  section  has  not  chanjjpci  the  existing  practice  by  which  a  review  in 
equity  cases  is  had  by  an  ai>t>t»jil,  and  in  cases  nf  inw  by  a  writ  of  error. 
Stevens  v.  Clarli  (7th  Circuit)  10  C.  C.  A.  379,  62  Fed.  321.  See,  also.  Muhlen- 
berg  Co.  v.  Dyer  (6th  Circuit)  13  C.  C.  A.  tf4,  65  Fed.  i)34;  Nelson  v.  Huidekoper 
(oth  Circuit)  13  C.  C.  A.  058,  60  Fed.  616;  U.  S.  v.  Morgan  (StU  Circuit)  12  C. 
C.  A.  6,  64  Fed.  4. 

A  circuit  court  of  appeals  has  no  jurisdiction  to  require,  by  mandamus,  a 
territorial  supreme  court  to  admit  to  bail  one  convicted  of  crime,  pending  an 
appeal  to  such  supreme  court,  after  the  question  of  his  right  to  bail  has  been 
determined  adversely  to  him  by  such  supreme  court  on  habeas  corpus,  since 
the  writ  of  mandamus  cannot  take  the  place  of  an  appeal  or  writ  of  error. 
U.  S.  V.  Judges  of  United  States  Court  of  Appeals  (8th  Circuit)  85  Fed.  177, 
29  O.  C.  A.  7a 

A  writ  of  habeas  corpus  cannot  perform  the  office  of  a  writ  of  error  in 
reviewing  proceedings  for  extradition,  but  can  only  reach  error  which  is  fatal 
to  the  Jurisdiction  of  the  officer  over  the  person  of  the  accused  or  the  subject- 
matter  of  the  accusation.  Sternaman  v.  Peck  (2d  CJlrcuit)  26  C.  0.  A.  214,  80 
Fed.  883;  Price  v.  McCarty  (2d  Circuit)  31  0.  C.  A.  162,  89  Fed.  84. 

12  The  appellate  jurisdiction  of  the  circuit  courts  of  appeals  is  restricted  to 
the  review  of  final  judgments  and  decrees,  with  the  single  exception  of  inter- 
locutory orders  granting  or  continuing  Injunctions,  as  to  which  a  right  of  ap- 
peal is  given  by  section  7.  Robinson  v.  Belt  (8th  Circuit)  5  C.  C.  A.  621,  5(5 
Fed-  328. 

The  question  whether  a  decree  is  final  and  appealable  is  not  determined  by 
the  name  which  the  court  below  gives  It,  but  Is  to  be  decided  by  the  appel- 
late court  on  a  consideration  of  the  essence  of  what  is  done  by  the  decree. 
Potter  V.  Beal  (1st  Ch-cuit)  2  C.  C.  A.  60.  50  Fed.  8(K). 

In  general  It  is  to  be  said  that  the  question  whether  a  Judgment  or  decree  Is 
a  **flnal  decision,"  so  as  to  be  reviewable  on  error  or  appeal  In  the  circuit  courts 
of  appeal  is  to  be  determined  by  the  same  rules  and  tests  which  are  applied  In 
ascertaining  what  are  such  final  judgments  and  decrees  as  may  be  reviewed  by 
the  supreme  court  on  error  or  appeal.  The  general  subject  of  what  are  final 
appealable  judgments  and  decrees  Is  treated  at  length  In  a  note  to  Trust  Co.  v. 
Madden  (4th  Circuit)  17  C.  C.  A.  238. 

There  is  no  power  In  the  court  of  appeals  whereby  Its  affirmance  or  approval, 
on  review  of  a  decree  of  the  circuit  court,  can  give  a  finality  to  that  decree 
which  It  did  not  have  when  entered  of  record  In  the  circuit  court.  Blssell 
Carpet-Sweeper  Co.  v.  Goshen  Sweeper  (>).  (6th  Circuit)  19  C.  C.  A.  25,  72 
Fed.  545,  disapproved.  Per  Sho waiter  and  Woods,  Circuit  Judges,  arguendo. 
Standard  Elevator  Ck).  v.  Crane  Elevator  Co.  (7th  Circuit)  22  C.  C.  A  549,  76 
Fed.  767. 

In  jurisdiction^  where  it  is  the  practice  In  the  circuit  and  district  courts, 
to  enter  judgment  at  once  on  the  return  of  a  verdict,  and  permit  a  motion 
to  set  aside  the  judgment  and  for  a  new  trial  to  be  thereafter  made  and 
determined,  where  such  motion  Is  seasonably  made,  at  the  term  when  the 
judgment  was  entered,  the  judgment  remains  subject  to  the  control  of  the 
court  until  the  motion  Is  disposed  of,  and  until  that  time  does  not  become 
final  for  purposes  of  review  on  appeal  or  writ  of  error  by  the  circuit  court  of 
appeals.     Kingman  &  Co.  v.  Western  Mfg.  Co.,  18  Sup.  Ct.  78(5,  170  U.  S.  (m ". 

An  order  remanding  a  cause  to  a  state  court,  from  which  it  has  been  re- 
moved. Is  not  a  **final  decision,"  within  the  meaning  of  this  clause.  Hallway 
Co.  V.  Roberts.  141  U.  S.  600,  12  Sup.  Ct.  123;  In  re  Coe  (1st  Chrcult)  1  C.  C. 
A.  326,  49  Fed.  481;  neither  is  an  order  denying  a  motion  to  remand,  Patten 
V.  Cllley  (1st  Circuit)  1  C.  C.  A.  522,  50  Fed.  337;  Potter  v.  Beal  (1st  Circuit) 
2  C.  C.  A.  60,  50  Fed.  860;  nor  an  order  of  the  district  court  refusing  to  dis- 
miss, for  want  of  prosecution,  a  suit  brought  by  an  assignee  In  bankruptcy. 
In  re  Brlggs  (2d  Circuit)  9  C.  C.  A.  585,  61  Fed.  498;  nor  an  order  allowing 
the  claim  of  a  creditor  In  bankruptcy,  Duff  v.  Carrier  (3d  Circuit)  5  C.C.  A. 
178,  55  Fed.  433;  nor  a  decree  sustaining  the  validity  of  a  patent,  directing 
a  perpetual  injunction  against  Infringement,  and  referring  the  cause  to  a 
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master  to  take  an  account,  Dudley  E.  Jones  Co.  t.  Munger  Improved  Cotton 
Mach.  ManuTg  Co.  (5th  Circuit)  2  U.  S.  App.  188,  1  C.  C.  A.  G68,  and  50  Fed. 
785;  liockwood  v.  Wickes  (8th  Circuit)  21  C.  C.  A.  257,  75  Fed.  118. 

A  decree,  made  after  final  hearing  on  the  merits,  declaring  Infringement  of 
a  trade-mark,  awarding  a  perpetual  injunction,  and  referring  the  cause  to 
a  master  for  an  accounting,  is  not  an  appealable  final  decree.  Raymond  ▼. 
Baking-Powder  Co.  (7th  Circuit)  76  Fed.  465,  22  C.  C.  A.  276. 

A  decree,  rendered  at  the  suit  of  a  stockholder,  removing  the  liquidators  of 
a  corporation  because  they  had  interests  adverse  thereto,  and  appointing  re- 
ceivers having  the  powers  and  duties  of  liquidators  in  addition  to  the  usual 
functions  of  receivers,  is  not  a  final  decree  as  to  the  displaced  liquidators, 
from  which  they  can  appeal  either  in  their  official  or  Individual  capacities. 
Dufour  v.  Lang  (5th  Circuit)  4  C.  C.  A.  663,  54  Fed.  913. 

An  order  of  the  United  States  court  for  the  Indian  Territory,  overruling  a 
demurrer  to  an  interplea,  whereby  a  third  person  claims  certain  goods  seized 
in  attachment,  Is  not  a  final  judgment  RoblnscHi  y«  Belt  (8th  Circuit)  5  C.  C 
A.  521,  56  Fed.  328. 

An  order  dismissing  two  of  three  defendants  sued  on  a  joint  obligation, 
because  not  served  with  process,  is  not  a  final  order  from  which  an  appeal 
lies.  Beck  &  PauU  Lith.  Co.  v.  Wacker  &  Birk  B.  &  M.  (^.  (7th  Circuit)  76 
Fed.  10,  22  C.  C.  A.  11. 

An  order,  upon  an  intervening  petition  presenting  a  claim  against  an  insol- 
vent estate,  which  refers  such  claim  to  a  master,  though  it  purports  also  to 
sustain  a  demurrer  to  the  petition  as  to  part  of  the  relief  sought,  is  not  final, 
and  so  not  appealable.  Trust  Ck).  v.  Sullivan  (7th  Circuit)  77  Fed.  778,  23  C. 
C.  A.  458. 

An  order  of  the  circuit  court,  denying  the  petition  of  nonresident  creditors 
of  an  insolvent  foreign  corporation  to  be  made  formal  parties  to  a  suit  for 
the  appointment  of  ancillary  receivers,  and  to  be  allowed  to  participate  in 
the  distribution  of  assets  by  such  receivers,  is  not  a  final  determination  of 
the  creditors'  right  to  participate  in  such  distribution,  from  which  an  appeal 
wUl  lie  to  the  circuit  court  of  appeals.  Jones  &  Laughlins  v.  Sands  (2d  Cir- 
<nilt)  70  Fed.  913,  25  C.  C.  A.  233. 

A  decree  dissolving  a  partnership,  enjoining,  "until  the  final  decree  in  this 
suit,"  both  parties  from  disposing  of  the  partnership  property,  directing  that 
testimony  be  taken  before  a  commissioner  as  to  moneys  claimed  to  have  been 
advanced  to  the  partnership  by  complainant,  and  that  costs  shall  **abide  the 
further  and  final  decree  of  this  court,"  is  not  a  final,  appealable  decree.  Ries 
V,  Henderson  (4th  Circuit)  78  Fed.  515,  24  C.  C.  A.  194. 

An  order  entered  in  the  original  cause,  reviving  the  suit  in  the  name  of  com- 
plainant's administrator,  is  not  a  final  appealable  decree.  Mackaye  v.  Mallory 
(2d  Ch-cuit)  79  Fed.  1,  24  C.  C.  A.  420. 

An  order  granting  relief  upon  the  party's  complying  with  specified  condi- 
tions, and  providing  that,  if  they  are  not  complied  with,  the  relief  shall  be 
denied,  is  not  a  final  decree.  Stratton  v.  Dewey  (5th  Circuit)  79  Fed.  32,  24 
C.  a  A.  435. 

An  order  allowing  the  amendment  of  the  bill  of  exceptions  after  the  end  of 
the  term,  and  after  the  date  fixed  for  settling  the  same  and  the  removal  of  the 
case  to  the  appellate  court  is  not  a  final  decision  such  as  can  be  made  the 
subject  of  a  separate  suit  in  error.  Honey  v.  Railroad  Co.  (8th  Circuit)  82  Fed. 
773,  27  C.  C.  A.  262;  Railroad  Co.  v.  Honey.  Id. 

A  writ  of  error  is  not  the  appropriate  remedy  where  a  court  refuses  to  pro- 
ceed to  hear  and  determine  a  cause,  and  therefore  does  not  He  from  a  refusal 
of  the  court  to  order  a  cross  defendant  to  plead  to  a  counterclaim,  there  being 
no  final  Judgment  Green  v.  Underwood  (8th  Circuit)  30  C.  C.  A.  1G2.  86  Fed, 
427;  Underwood  v.  Green,  Id. 

A  decree  may  be  a  final  appealable  decree  although,  if  no  appeal  be  taken, 
a  rehearing  or  bill  of  review  would  be  available  remedies  in  the  court  of  orig- 
inal Jurisdiction.  Per  Showalter,  Circuit  Judge.  Standard  Elevator  Co.  v. 
Crane  Elevator  Co.  (7th  Circuit)  22  C.  C.  A.  549,  76  Fed.  767. 

Where  a  decree  in  admiralty  sustains  exceptions  to  the  libel,  and  gives  per- 
mission to  amend  within  10  days,  otherwise  the  libel  to  stand  dismissed,  the 
prosecution  of  an  ai)peal  wlihln  that  time  is  an  election  to  waive  the  right  to 
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amend,  so  that  the  decree  takes  effect  immediately,  and  becomes  a  final,  ap- 
pealable decree.  U.  S.  v.  The  Three  Friends,  17  Sup.  Ct  495.  166  U.  S.  1,  and 
41  L.  Ed.  897. 

An  order  of  court  approving  and  confirming  the  clerk's  accounts  covering 
the  disbursements  of  the  proceeds  of  a  foreclosure  sale  of  a  railroad  becomes 
a  final  decree  on  the  adjournment  of  the  term.  Goe  v.  Railroad  Co.  (5th  Cir- 
cuit) 85  Fed.  489,  29  C.  C.  A.  292. 

One  portion  of  a  decree  may  be  final,  and  for  that  reason  appealable,  while 
the  remainder  may  be  interlocutory,  and  not  appealable.  Per  Showalter,  Cir- 
cuit Judge.  Standard  Elevator  Co.  v.  Crane  Elevator  Co.  (7th  Circuit)  22  C. 
C.  A.  549,  76  Fed.  767. 

A  decree  by  the  circuit  court,  allowing  a  certain  sum  to  complainant's  so- 
licitors for  services  rendered  and  to  be  rendered,  and  directing  payment  of 
the  same  out  of  the  funds  in  the  receiver's  hands,  in  a  suit  by  a  stockholder 
against  a  corporation,  in  which  a  receiver  has  be^  appointed  and  an  in- 
junction granted,  is  pro  tan  to  a  final  decree,  from  which  an  appeal  will  lie 
to  the  circuit  court  of  appeals.  Jacksonville,  T.  &  K.  W.  Uy.  Co.  v.  American 
Const  Co.  (5th  Circuit)  6  C.  C.  A.  249,  57  Fed.  66. 

In  Brush  Electric  Co.  v.  Electric  Imp.  Co.  (9th  Circuit)  2  C.  O.  A.  373,  51 
Fed.  557,  an  order  overruling  a  motion  by  the  owner  of  a  patent  to  dismiss, 
as  to  him,  a  suit  by  a  licensee  for  Infringement,  as  brought  without  his  au- 
thority, was  held  to  be  a  final  decision,  as  the  motion  presented  questions  of 
law  and  fact  not  presented  In  the  bill  of  complaint.  In  New  Orleans  v. 
Peake  (5th  Circuit)  2  C.  C.  A.  627,  52  Fed.  74,  a  creditor  of  the  drainage  fund 
held  In  trust  by  the  city  of  New  Orleans  caused  a  receiver  of  the  fimd  to  be 
appointed,  to  whom,  by  order  of  court,  a  regular  notarial  transfer  of  its  assets 
was  made.  Thereafter  the  receiver  sold  the  property,  and  the  court  confirmed 
the  sale.  It  was  held  that  the  decree  of  confirmation  was  a  final  decree^ 
since  it  finally  disposed  of  the  possession  and  ownership  of  the  property. 

In  Central  Trust  Co.  v.  Marietta  &  N.  G.  Ry.  Co.  (5th  Circuit)  2  U.  S.  App. 
1,  1  C.  C.  A.  116,  and  48  Fed.  850,  wherein  It  is  held  that,  in  railroad  fore- 
closure proceedings,  a  decree  sustaining  an  intervener's  title  to  certain  rolling 
stock  in  possession  of  the  receiver  is  a  final  decree,  the  court,  through  Pardee, 
J.,  said:  **The  decision  below  ♦  ♦  •  was  a  final  decision  upon  the  matter, 
distinct  from  the  general  subject  of  litigation.  Central .  Trust  Co.  v.  Grant 
Locomotive  Works,  135  U.  S.  207,  10  Sup.  Ct  736.  As  a  final  decision,  it 
comes  directly  within  the  jurisdiction  given  to  the  circuit  courts  of  appeal. 
♦  •  ♦  While,  perhaps,  the  court  may,  for  Its  own  protection,  hereafter  be 
compelled  to  insist  that  causes  pending  in  the  circuit  and  district  courts  shall 
not  be  brought  to  this  court  for  review  piecemeal,  we  are  not  inclined  to  en- 
force such  a  rule  in  this  case,  even  if  we  have  authority  so  to  do." 

In  Grant  v.  Railroad  Co.  (5th  Circuit)  2  U.  S.  App.  182,  1  C.  C.  A.  681,  and 
50  Fed.  795,  an  original  bill  was  filed  to  foreclose  a  railroad  mortgage.  An 
auxiliary  and  dependent  bill  was  afterwards,  by  leave  of  court,  filed  by  cer- 
tain bondholders  against  the  complainant  in  the  original  bill,  the  defendant 
railroad  company,  and  others,  charging  that  certain  bonds  secured  by  the 
mortgage  were  invalid  and  not  entitled  to  benefit  thereunder.  A  decree  was 
entered  dismissing  the  auxiliary  bill,  with  costs,  but  retaining  the  cause,  and 
referring  It  to  a  master  to  ascertain  the  priority  and  validity  of  liens,  and 
marshal  confilcting  claims  to  the  bonds.  The  court  held  that  this  decree  was 
fiual  as  to  the  claimants  in  the  auxiliary  bill,  and  that  it  had  jurisdiction 
thereof. 

Though  the  allowance  or  denial  of  an  application  to  intervene  in  a  suit  rests- 
in  the  discretion  of  the  court,  and  no  appeal  can  be  taken  from  an  order  on 
such  an  application,  when  an  order  has  been  made  admitting  a  party,  though 
with  leave  reserved  to  others  to  move  to  strike  out  his  pleadings,  and  on  such 
motion  an  order  is  made  denying  the  right  to  intervene  or  plead,  such  latter 
order,  being,  in  effect,  a  dismissal  of  the  party  from  the  cause,  is  appealable- 
as  a  final  decree.  Hamlin  v.  Railroad  Co.  (6th  Circuit)  78  Fed.  664,  24  C.  C. 
A.  271. 

In  Potter  v.  Beal  (1st  Circuit)  5  U.  S.  App.  49,  2  C.  C.  A.  60,  and  50  Fed. 
860,  a  national  bank  president,  against  whom  an  indictment  was  pending 
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for  Tlolating  the  banking  laws,  brought  a  bill  against  the  receiver  of  the 
banlL  to  obtain  possession  of  a  trunk  in  its  vaults,  alleging  that  it  contained 
his  private  papera  To  this  proceeding  the  United  States  district  attorney 
was  made  a  party  defendant  on  his  own  petition,  f<^  the  purpose  of  claiming 
the  papers,  in  order  that  they  might  be  laid  before  the  grand  jury.  After  a 
hearing,  the  court  entered  a  decree  purporting  to  be  "in  aid  of  the  preliminary 
hearing/*  appointing  a  special  master  to  make  a  private  examination  of  the 
trunk,  with  directions  to  turn  over  to  complainant  any  papers  belonging  to 
him,  and  to  the  receiver  such  papers  as  belonged  to  the  bank  and  were  not 
material  to  the  prosecution  against  the  president,  and  to  reserve  for  further 
consideration  such  as  concerned  bank  transactions  and  were  material  to  the 
prosecution.  All  parties  were  enjoined  from  interfering  with  the  trunk  or 
its  contents  until  the  return  of  the  master's  report,  or  until  the  order  was 
vacated.  The  president  of  the  bank  appealed  from  this  order,  and  the  first 
question  raised  was  whether  the  appeal  should  be  regarded  as  from  an  inter- 
locutory order  granting  an  injunction,  under  section  7,  or  whether  it  should 
be  considered  an  appeal  from  a  final  decree.  The  court  held  that,  as  the 
order  seemed  to  dispose  of  a  part  or  the  whole  of  the  matter  in  controversy, 
so  much  of  it  as  directed  a  distribution  must  be  deemed  a  final  decree. 

An  order  of  the  circuit  court  discharging  from  imprisonment  a  defendant 
held  under  execution  against  bis  person  upon  a  judgment  in  a  civil  action  is 
final,  and  appealable  to  the  circuit  court  of  appeals.  Stroheim  v.  Deimel  (7th 
Circuit)  77  Fed.  802,  23  0.  O.  A.  467. 

A  decree  entered  in  a  proceeding  by  attorneys  to  enforce  a  lien  for  their 
fees,  which  adjudges  that  they  are  entitled  to  compensation  to  a  definite 
amount  and  have  a  lien  therefor  on  a  fund  in  court,  and  directs  payment  there- 
of, is  a  final  api>ealable  decree,  although  the  residue  of  the  fund  may  not  have 
been  finaUy  disposed  of.  Tuttle  v.  Clafiin  (2d  Circuit)  81  0.  C.  A.  419,  88  Fed. 
122. 

A  decree  for  specific  performance,  concluding  all  the  rights  of  the  parties,  is 
a  final  decree,  notwithstanding  that  a  conveyance  which  it  directs  to  be  made 
is  to  be  afterwards  presented  to  the  judges  for  their  approval  of  its  form  and 
terms.    Long  v.  MaxweU  (4th  Circuit)  8  C.  C.  A.  410,  59  Fed.  948; 

A  decree  adjudging  the  complainant  is  the  owner  of  the  patents  sued  on; 
that  the  claims  of  said  patents,  or  some  of  them,  are  valid;  and  that  defend- 
ants have  infringed  them;  and  granting  a  perpetual  Injunction,— is  appealable 
as  a  final  decision  upon  the  matters  so  adjudicated,  although  the  decree  further 
refers  the  cause  to  a  master  for  an  accounting  of  .profits,  and  expressly  re- 
serves the  question  of  costs.  Per  Showalter,  Circuit  Judge  (Woods.  Circuit 
Judge,  contra).  Standard  Elevator  Co.  v.  Crane  Elevator  Co.  (7th  Circuit) 
22  C.  O.  A.  549,  76  Fed.  767. 

An  order  signed  by  the  judge,  and  entered  by  the  clerk,  finaUy  dismissing 
certain  defendants  from  the  case,  and  directing  the  costs  to  be  taxed,  Is  a 
final  appealable  order,  though  the  amount  of  the  costs  is  not  inserted  therein. 
Prescott  &  A.  C.  Ry.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  (2d  Circuit)  84  Fed. 
213,  28  O.  O.  A.  481. 

A  decree  in  admiralty,  awarding  libelants  a  definite  sum,  adjudghig  that  a 
maritime  lien  exists  therefor,  and  directing  the  sale  of  the  vessel  and  pay- 
ment of  the  proceeds  into  the  registry  to  await  the  further  order  of  the  court, 
is  a  final  appealable  decree.  The  Eugene  (9th  Circuit)  31  C.  C.  A.  345,  87  Fed. 
1001. 

i»  The  phrase  "district  judge  of  the  district,"  in  Act  Sept  13,  1888,  S  13, 
allowing  an  appeal  to  the  district  judge  of  the  district  on  a  conviction  before 
a  commissioner  of  a  Chinese  person  of  unlawfully  entering  tlie  United  States, 
Is  an  equivalent  of  **the  district  court,"  and  a  writ  of  error  will  lie  from  the 
circuit  court  of  appeals  to  review  his  judgment  on  such  appeal.  U.  S.  v.  Gee 
Lee  (9th  Circuit)  1  C.  C.  A.  516,  50  Fed.  271. 

The  circuit  <*ourt  of  appeals  has  jurisdiction  of  an  appeal  from  a  final  de- 
cision of  a  district  judge  at  chambers  in  a  habeas  corpus  case,  Si^  well  as  from 
a  final  decision  of  a  district  court.  Webb  v.  York  (8th  Circuit)  21  C.  C.  A. 
05,  74  Fed-  763. 
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1*  A  decree  of  the  circuit  court  on  an  appeal  In  admiralty  taken  prior  to 
July  1,  1891,  is  reviewable  in  the  circuit  court  of  appeals.  The  Mattano  (4th 
Ch-cuit)  3  C.  0.  A.  325,  52  Fed,  876;  The  Alejandro  (9th  Chrcuit)  6  0.  O.  A.  54, 
56  Fed.  621. 

16  By  this  and  the  preceding  section,  taken  in  connection  with  the  repealing 
provisions  of  section  14,  the  entire  appellate  jurisdiction  was  distributed  be- 
tween the  supreme  court  and  the  circuit  court  of  appeals.  Lau  Ow  Bew  v. 
U.  S.,  144  U.  S.  47,  12  Sup.  Ct  517. 

The  chrcuit  courts  of  appeals  succeed  to  the  appellate  jurisdiction  of  the 
circuit  courts  under  Rev.  St  §  763,  for  reviewing  habeas  corpus  proceedings 
in  the  district  courts,  Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  47,  12  Sup.  Ct  517; 
Virginia  v.  Paul,  148  U.  S.  107,  13  Sup.  Ct  536;  U.  S.  v.  Fowkes  (3d  Circuit) 
3  C.  C.  A.  394,  53  Fed.  13;  and  to  the  appellate  jurisdiction  under  Rev.  St. 
S  4980,  in  bankruptcy  cases,  but  only  where  the  judgment  or  decree  of  the 
district  court  is  final,  Duflf  v.  Carrier  (3d  Ch-cult)  5  C.  O.  A.  178,  55  Fed.  433; 
In  re  Briggs  (2d  Circuit)  9  C.  C.  A.  585,  61  Fed.  498.  But  the  supervisory 
jurisdiction  over  bankruptcy  proceedings  conferred  on  the  circuit  courts  by 
Key.  St.  §  4986,  is  not  affected  by  this  act  Id.  To  the  same  effect  is  Hunt- 
ington V.  Saunders  (1st  Circuit)  18  C.  C.  A.  409,  72  Fed.  10. 

The  circuit  court  of  appeals  has  no  jurisdiction  to  award  a  writ  of  habeas 
corpus,  to  be  served  outside  of  the  circuit  for  which  it  sits,  to  secure  the  re- 
lease of  a  person  there  held  in  custody.  In  re  Boles  (8th  Chrcuit)  1  C.  C.  A. 
48,  48  Fed.  75. 

There  Is  no  limitation  upon  the  jurisdiction  of  the  chrcuit  court  of  appeals 
in  respect  to  the  amount  in  controversy.  Railroad  Co.  v.  Amato  (2d  Chrcuit) 
1  C.  C.  A.  468,  49  Fed.  881;  Courtney  v.  President,  etc.  (8th  Ch-cuit)  1  C.  0. 
A.  249,  49  Fed.  309. 

An  appeal  from  a  decree  of  a  circuit  court  in  a  suit  by  contractors,  against 
the  United  States,  to  recover  for  materials  furnished  for  the  construction  of 
a  levee,  must  go  in  the  first  instance  to  the  circuit  court  of  appeals,  and  not 
to  the  supreme  court.    Ogden  v.  U.  S.,  148  U.  S.  390, 13  Sup.  Ct  602. 

The  circuit  court  of  appeals  has  jurisdiction  to  review  on  writ  of  error  the 
judgment  of  a  chrcuit  court  In  an  action  of  ejectment  by  a  landowner  against 
the  agent  of  the  United  States  in  charge  of  the  St  Mary's  ship  canal,  the 
piers  of  which  are  built  upon  the  submerged  land  lying  in  front  of  plaintiffs 
lot;  such  suit  involving  questions  as  to  the  government's  ownership  and  con- 
trol of  such  submerged  lands  on  the  borders  of  the  St  Mary's  river.  Scran- 
ton  V.  Wheeler  (6th  Circuit)  6  0.  C.  A.  685,  57  Fed.  803. 

The  circuit  courts  of  appeal  have  appellate  jurisdiction  in  all  cases  in  which 
original  jurisdiction  is  conferred  by  reason  of  United  States  bemg  plaintiffs  or 
petitioners,  including  the  case  of  a  bill  by  the  United  States  to  cancel  a  patent 
for  an  hivention.    U.  S.  v.  American  Bell  Tel.  Co.,  159  U.  8.  548, 16  Sup.  Ct  69. 

While,  perhaps,  there  may  be  no  appeal  from  ordinary  questions  of  costs 
within  the  common  jurisdiction  of  taxing  masters,  yet  there  may  be  such  an 
appeal  when  the  force  of  a  statute  or  some  positive  rule  of  law  Is  involved, 
though  it  concerns  only  costs,  since  the  right  of  appeal  given  by  Act  March 
3,  1891,  §  6,  is  of  the  broadest  character.  The  Ci^  of  Augusta  (1st  Circuit) 
80  Fed.  297,  25  C.  C.  A.  430;  Handy  v.  Adams,  Id. 

An  appeal  from  a  mere  decree  for  costs  of  the  court  below  must  be  dis- 
missed, as  a  matter  within  that  court's  discretion.  But  where  one  item  in- 
cluded in  the  decree  Is  for  clerk's  fees  in  making  and  certifying  the  transcript 
on  a  former  appeal,  the  appellate  court  may  review  the  same  on  the  merits. 
Blanks  v.  Klein  (5th  Circuit)  78  Fed.  395.  24  C.  C.  A.  144;   StaTdke  v.  Same,  Id. 

Where,  after  the  granting  of  an  interlocutory  decree  and  accounting,  the 
patent  expires,  and  the  patentee  then  waives  the  accounting,  and  takes  a  de- 
cree for  nominal  damages  and  costs,  the  only  substantial  question  raised  by 
an  appeal  therefrom  Is  the  question  of  costs,  and,  as  that  is  in  the  discretion 
of  the  court  below,  the  appeal  must  be  dismissed.  Gamewell  Flre-Alarm  Tel- 
egraph Co.  V.  Municipal  Signal  Co.  (1st  Circuit)  77  Fed.  490,  23  C.  C.  A.  250. 

i«  The  words  "unless  otherwise  provided  by  law"  do  not  refer  to  prior  laws, 
but  were  Inserted  out  of  abundant  caution  to  guard  against  implied  repeals. 
Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  47, 12  Sup.  Ct  517;  Hubbard  v.  Soby,  146  U. 
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8.  56,  13  Sup.  Ct-  13;  American  Const  Co.  v.  Jacksonville,  T.  &  K.  W.  Ry. 
Ca,  148  U.  S.  372,  13  Sup.  Ct  758;  Louisville  Public  Warehouse  Co.  v.  Sur- 
veyor (6th  Circuit)  1  C.  C.  A.  371,  49  Fed.  561.  A  contrary  opinion  was  inti- 
mated in  Re  Coe  (1st  Circuit)  1  C.  C.  A.  326,  49  Fed.  481. 

The  circuit  courts  of  appeals  have  jurisdiction  to  review,  on  error,  a  Judg- 
ment of  the  Circuit  court  in  an  actjon  against  the  United  States,  brought  under 
the  Tuacer  act  of  March  3,  1887  (24  Stat.  505).  Cases  of  this  description  are 
not  "otherwise  provided  by  law,"  within  the  meaning  of  this  section.  U.  S. 
V.  Coudert  (2d  Circuit)  19  C.  C.  A.  543,  73  Fed.  505. 

17  The  supreme  court  may  entertain  jurisdiction  to  pass  upon  the  jurisdic- 
tion of  the  circuit  court  of  appeals  when  involving  the  question  of  the  finality 
of  its  judgment     Mining  Co.  v.  Ripley,  151  U.  S.  79,  14  Sup.  Ct  236. 

Where,  in  a  suit  between  citizens  of  different  states,  the  decree  of  a  circuit 
court  of  appeals  Is  final,  a  decree  upon  intervention  In  the  same  suit,  Involving 
the  right  to  property  In  the  actual  possession  of  the  circuit  court,  is  likewise 
final.     Gregory  v.  Van  Ee,  16  Sup.  Ct.  431,  160  U.  S.  643. 

i»  The  question  whether  the  jurisdiction  Is  dependent  entirely  upon  diverse 
citizenship,  so  as  to  render  the  judgment  of  the  circuit  court  of  appeals  "final," 
is  to  be  determined  by  the  showing  made  by  the  summons  and  declaration. 
Subsequent  proceedings  are  not  to  be  regarded.  Borgmeyer  v.  Idler,  159  U.  S. 
408,  16  Sup.  Ct  34. 

The  provision  making  the  judgment  of  the  circuit  court  of  appeals  final 
where  its  jurisdiction  Is  based  on  the  diverse  citizenship  of  the  parties,  ap- 
plies where  the  jurisdiction  Is  originally  hivoked  on  that  ground,  though  an- 
other grotmd  is  developed  in  course  of  the  proceedings.  Ex  parte  Jones,  17 
Sup.  a.  222,  164  U.  S.  691,  and  41  L.  Ed.  601. 

Jurisdiction  over  an  Intervening  petition  to  recover  damages  for  personal  In- 
juries against  railroad  receivers  Is  referable  to  the  jurisdiction  In  the  suit  in 
which  they  were  appointed;  and,  where  that  depends  on  diverse  citizenship 
alone,  a  judgment  by  the  circuit  court  of  appeals  is  not  reviewable  by  the  su- 
preme court.  Rouse  v.  Letcher,  156  U.  S.  47,  15  Sup.  Ct.  266;  Rouse  v.  Horns- 
by,  161  U.  S.  588,  16^  Sup.  Ct.  610. 

A  decree  of  the  circuit  court  of  appeals  Is  "final"  In  a  suit  of  which  the  cir- 
cuit court  had  jurisdiction  only  because  it  was  ancillary  or  supplemental 
to  a  previous  suit.  In  which  the  jurisdiction  was  based  entirely  upon  diverse 
citizenship.    Carey  v.  Railroad  Co.,  161  U.  S.  116,  16  Sup.  Ct.  537. 

The  court's  jurisdiction  to  pass  upon  conflicting  claims  to  property  In  pos- 
session of  its  receiver  appointed  In  a  case  of  diverse  citizenship  is  also  to 
be  regarded  as  based  on  diverse  citizenship,  so  as  to  make  the  decree  "final." 
Carey  v.  Railroad  Co.,  161  U.  S.  115,  16  Sup.  Ct  537.  See,  also,  Gregory  v. 
Van  Ee,  160  U.  S.  643,  16  Sup.  Ct.  431. 

In  an  action  by  a  citizen  of  one  state  against  a  federal  corporation,  alleged 
to  be  a  citizen  of  another  «tate,  the  judgment  of  the  circuit  court  of  appeals 
is  not  final,  though  jurisdiction  Is  Invc^ed  on  the  sole  ground  of  diverse  citi- 
zenship.   Railroad  Co.  v.  Harris,  158  tJ.  S.  326,  15  Sup.  Ct  843. 

A  suit  on  an  assigned  chose  in  action  was  dismissed  by  the  circuit  court 
because  the  only  ground  of  jurisdiction  was  diverse  citizenship,  and  plaintiff 
had  failed  to  show  that  his  assignor  could  have  maintained  the  suit.  This 
decision  was  affirmed  by  the  circuit  court  of  appeals.  Held,  that  the  decree  of 
affirmance  was  final,  because  the  case  was  one  "dependent  entirely  upon  the 
opposite  parties  to  the  suit  or  controversy"  being  citizens  of  different  states, 
and,  hence,  that  the  supreme  court  had  no  jurisdiction  of  an  appeal  therefrom. 
Benjamin  v.  City  of  New  Orleans,  18  Sup.  Ct.  298,  169  U.  S.  161. 

i»  This  refers  only  to  suits  at  law  and  in  equity  for  infringement,  and  to  suits 
in  equity  for  interference  and  to  obtain  patents.  It  does  not  apply  to  suits 
brought  by  the  United  States  to  cancel  patents;  for  Id  such  suits  the  circuit 
courts  of  appeal  have  jmrlsdlction  on  the  additional  ground  that  the  United 
States  are  a  party,  and  in  suits  coming  within  their  jurisdiction  on  that  ground 
their  decisions  are  not  made  final.  Therefore,  in  such  cases,  an  appeal  lies 
from  the  circuit  courts  of  appeal  to  the  supreme  court  U.  S.  v.  Ajnerlcan  Bell 
TeL  Co.,  159  U.  S.  548,  16  Sup.  Ct  69. 
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A  suit  between  citizens  of  the  same  state  to  enjoin  the  collection  of  a  state 
tax  on  the  value  of  patent  rights,  on  the  ground  that  the  state  statute  au- 
thorizing the  tax  contravenes  the  federal  constitution,  is  not  a  suit  arising 
under  the  patent  laws  so  as  to  give  jurisdiction  to  the  circuit  court  of  ap- 
peals, but  Is  one  involving  the  validity  of  a  state  statute  under  the  consti- 
tution of  the  United  States,  and  must,  therefore,  be  taken  direct  from  the 
circuit  court  to  the  supreme  court— Holt  v.  Manufacturing  CJo.  (7th  Circuit) 
80  Fed.  1,  25  C.  C.  A.  301. 

20  A  judgment  of  the  circuit  court  on  an  appeal  from  the  decision  of  the 
board  of  general  appraisers  Is  reviewable  in  the  circuit  court  of  appeals,  the 
case  being  one  "arising  imder  the  revenue  laws.**  U.  S.  v.  Hopewell  (1st 
Circuit)  2  C.  C.  A.  510,  51  Fed.  798. 

The  circuit  court  of  appeals  will  not  review  a  finding  of  facts  by  the  board 
of  general  appraisers,  not  controverted  by  new  evidence  In  the  circuit  court, 
unless  manifestly  unsupported  by  the  evidence  or  clearly  against  the  weight 
thereof.     Apgar  v.  U.  S.  (7th  Circuit)  78  Fed.  332,  24  C.  C.  A.  113. 

21  This  clause  does  not  give  jurisdiction  to  the  circuit  court  of  appeals  In 
-case  of  a  conviction  of  an  infamous  crime.  U.  S.  v.  Sutton  (9th  Circuit)  2  O. 
C.  A.  115,  47  Fed.  129. 

Section  5  authorizes  appeals  or  writs  of  error  from  the  district  or  circuit 
courts  directly  to  the  supreme  court  In  cases  of  conviction  of  an  Infamous 
crime,  and  section  6  gives  the  circuit  court  of  appeals  power  to  review  de- 
cisions In  the  circuit  or  district  courts  in  cases  not  provided  for  by  the  pre- 
ceding section,  and  in  terms  makes  its  judgments  final  in  criminal  cases.  Hdd, 
that  the  decisions  of  the  circuit  courts  of  appeals  are  not  final  In  cases  of  in- 
famous crimes.     Folsom  v.  U.  S.,  16  Sup.  Ct.  222,  160  U.  S.  121. 

In  the  act  of  March  1,  1895,  creating  a  court  of  appeals  for  the  Indian  Ter- 
ritory, and  giving  It  full  jurisdiction,  clvU  and  criminal,  the  provision  of  section 
11,  that  "writs  of  error  and  appeals  from  the  final  decision  of  said  appellate 
court  shall  be  allowed,  and  may  be  taken  to  the  circuit  court  of  appeals  for  the 
Eighth  judicial  circuit,  In  the  same  manner  and  under  the  same  regulations 
as  appeals  are  taken  from  the  circuit  courts  of  the  United  States,*'  conferred 
upon  that  court  full  appellate  jurisdiction,  including  that  In  cases  of  Infamous 
crimes,  which  was  theretofore  vested  In  the  United  States  supreme  court.  Har- 
less  V.  U.  S.  (8th  Circuit)  31  C.  C.  A.  397,  88  Fed.  97. 

A  scire  facias  on  a  recognizance  to  answer  a  charge  of  crime  is  a  case 
arising  "under  the  criminal  laws.**  Hunt  v.  U.  S.,  17  Sup.  Ct.  609,  166  U.  S. 
424,  and  41  L.  Ed.  1063. 

Section  5  authorizes  appeals  or  writs  of  error  directly  to  the  supreme  court 
in  certain  cases,  Including  those  of  conviction  of  a  capital  or  otherwise  In- 
famous crime.  Section  6  makes  the  judgments  or  decrees  of  the  circuit  courts 
of  appeals  final  "in  all  cases  arising  under  the  criminal  laws,**  and  In  certain 
other  cases,  unless  questions  are  certified  to  the  supreme  court,  or  the  whole 
case  ordered  up  by  a  writ  of  certiorari.  Section  14  repeals  all  acts  relating 
to  appeals  or  writs  of  error  Inconsistent  with  the  provisions  for  review  by 
appeals  or  writs  of  error,  In  sections  5  and  6.  Held,  that  Rev.  St.  §§  651,  697, 
authorizing  a  certificate  of  division  of  opinion  on  the  part  of  the  circuit  court 
in  criminal  cases  in  order  to  obtain  the  opinion  of  the  supreme  court  were 
impliedly  repealed.  U.  S.  v.  Rider,  16  Sup.  Ct.  983.  163  U.  S.  132;  Same  v. 
Hewecker,  17  Sup.  Ct.  18,  164  U.  S.  46.  and  41  L.  Ed.  345. 

This  provision  does  not  confer  upon  the  United  States  the  right  to  bring  up 
a  criminal  case  of  any  grade  after  judgment  below  in  favor  of  defendant. 
U.  S.  V.  Sanges,  144  U.  S.  310,  12  Sup.  Ct  609. 

2  2  The  circuit  court:  of  appeals  will  not  certify  up  a  question  which,  in  its 
opinion,  has  already  been  determined  by  the  supreme  court  In  prior  cases. 
Lau  Ow  Bew  v.  U.  S.  (9th  Circuit)  1  O.  C.  A,  1,  47  Fed.  641.  But  see  In  re 
Lau  Ow  Bew,  141  U.  S.  583,  12  Sup.  Ct  43,  in  which  the  supreme  court  held 
that  the  precise  question  at  issue  in  this  case  had  not  been  decided  by  it 
and  therefore  awarded  a  writ  of  certiorari  to  the  circuit  court  of  appeals. 

The  circuit  court  of  appeals  wfil  not  certify  the  questions  in  a  case  to  the 
supreme  court,  except  before  it  decides  them,  and  upon  Its  own  motion.    An- 
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drews  t.  National  Foundry  &  Pipe  Works  (7th  Circuit)  77  Fed.  774,  23  C.  C. 
A-  454;  City  of  Oconto  v.  Same,  Id. 

Whether  a  question  shall  be  certified  to  the  supreme  court  rests  In  the  dis- 
cretion of  the  circuit  court  of  appeals;  but  It  is  not  a  discretion  the  exercise 
of  which  may  be  invoked  by  a  party  as  of  right.  The  certification  Is  for  the 
instniction  of  the  court  upon  doubtful  questions;  and  a  party  cannot  be  per- 
mitted, in  advance  of  the  argument  of  the  cause,  to  move  to  have  certain  ques- 
tions alleged  to  arise  certified  up.  Railway  Co.  v.  Pope  (7th  Circuit)  20  C.  C. 
A-  253,  74  Fed.  1. 

Petition  for  certificate  denied  where  the  questions  Involved  were  as  to  the 
liability  of  steamships  for  injury  to  baggage  for  negligent  stowage  and  other 
causes.    The  Majestic  (2d  Circuit)  13  C.  C.  A.  676.  69  Fed.  844. 

Where  an  appeal  is  taken  to  the  supreme  court  direct,  on  the  ground  that 
the  case  involves  the  construction  or  application  of  the  constitution  of  the 
United  States,  and  an  appeal  Is  also  taken  to  the  circuit  court  of  appeals, 
the  latter  court  will  stay  its  hand  until  the  appeal  in  the  supreme  court  Is 
disposed  of.  and  will  not  in  the  meantime  certify  to  the  supreme  court  the 
question  whether  It  has  jurisdiction  to  hear  and  determine  the  cause.  Pull- 
man's Palace-Car  Co.  v.  Central  Transp.  Co.  (3d  Circuit)  83  Fed.  1,  27  C.  C. 
A.  389. 

Where  the  district  judge  is  disqualified  by  reason  of  having  heard  the  ques- 
tion below,  and  the  circuit  judge  is  also  perhaps  disqualified  by  reason  of 
having  decided  a  similar  question  in  another  case,  and  it  appears  that  another 
cause  is  pending  in  the  supreme  court  which  is  connected  with  the  one  under 
consideration,  so  that  the  two  can  probably  be  argued  together,  it  is  a  proper 
exercise  of  discretion  to  certify  the  cause  to  the  supreme  court  Bank  v. 
Armstrong  (6th  Circuit)  1  C.  C.  A.  394,  49  Fed.  00(i. 

A  circuit  court  of  appeals  will  not  withhold  a  decision  of  other  questions 
presented  because  on  one  out  of  many  it  desires  the  opinion  of  the  supreme 
court.     Slgafus  v.  Porter  (2d  Circuit)  84  Fed.  430,  28  C.  C.  A.  443. 

The  certification  of  questions  from  the  circuit  court  of  appeals  to  the  su- 
preme court  is  governed  by  the  rules  which  obtained  in  respect  of  certilloatlon 
of  division  of  opinion  from  the  circuit  courts.  IT.  S.  v.  Union  Pac.  Ry.  Co., 
18  Sup.  Ct  167,  168  U.  S.  505. 

The  circuit  court  of  appeals  cannot  send  up  the  whole  record  at  the  time 
of  certifying  a  question,  for  that  matter  lies  entirely  with  the  supreme  court. 
Bank  v.  Armstrong  (6th  Circuit)  1  C.  a  A.  394,  49  Fed.  600. 

Questions  certified  to  the  supreme  court  by  the  circuit  court  of  appeals  must 
be  upon  distinct  points  or  propositions  of  law,  so  that  each  may  be  definitely 
answered  without  regard  to  other  issues  of  law  in  the  case.  Graver  v.  Faurot. 
162  r.  S.  435.  16  Sup.  Ct.  799;  Cross  v.  Evans,  167  U.  S.  60.  17  Sup.  Ct.  733; 
U.  S.  V.  XTnion  Pac.  Ry.  Co.,  168  U.  S.  505,  18  Sup.  Ot.  167;  Del  Monte  Mining 
A  Milling  Co.  V.  Last-Chance  Mining  &  MiUing  Co.,  171  U.  S.  55,  18  Sup.  Ct. 
895;  Sigafus  v.  Porter  (2d  Circuit)  29  C.  C.  A.  391,  85  Fed.  689. 

The  circuit  courts  of  appeal  are  authorized  to  certify  to  the  supreme  court 
only  questions  or  propositions  of  law,  unmixed  with  questions  of  fact  or  of 
mixed  law  and  fact,  and  care  must  be  taken  that  the  certificate  shall  not  be  In 
such  form  as  to  present  the  whole  case  for  consideration.  Warner  v.  City 
of  New  Orleans.  17  Sup.  Ct.  892.  167  U.  S.  467. 

A  question  certified  from  a  circuit  court  of  appeals  which  requires  the  su- 
preme court  to  determine  whether  Its  decision  in  a  former  case,  involving 
many  questions.  Is  applicable  to  the  facts  of  the  case  at  bar,  and  operates  as 
a  bar  to  the  action,  does  not  come  within  the  power  given  by  the  judiciary  act 
to  certify  "questions  or  propositions  of  law,"  but  Is  In  effect  submitting  the 
whole  case  instead  of  a  question  of  law,  and  will  not  be  considered.  Warner 
V.  City  of  New  Orleans,  17  Sup.  Ct.  892,  167  U.  S.  467. 

A  certificate  of  the  circuit  court  of  appeals  which  asserts  that,  as  its  judg- 
ment "differs  from  that  of  a  co-ordinate  court,  the  Instruction  of  the 
supreme  court  Is  requested  upon  the  question,"  is  essentially  defective,  since 
it  neither  specifically  sets  forth  the  question  to  be  answered,  nor  states  that 
Instruction  is  desired  for  the  proper  decision  of  such  question.  Watch  Co.  y. 
Robbing,  148  U.  S.  266,  13  Sup.  Ct  594. 
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2s  A  decree  in  a  case  of  habeas  corpus  Is  "made  final"  by  the  effect  of  the 
section  in  giving  the  circuit  court  of  appeals  jurisdiction  over  that  class  of 
cases,  and  is  reviewable  on  certiorari.  Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  47, 
12  Sup.  Ct  517. 

The  power  of  the  supreme  court  to  review,  by  writ  of  certiorari  to  the  cir- 
cuit court  of  appeals,  cases  made  final  in  that  court,  extends  to  cases  brought 
there  by  appeals  under  section  7  from  interlocutory  decrees  granting  or  con- 
tinuing injimctions,  and  it  is  left  to  the  discretion  of  the  supreme  court  to  de- 
termine at  what  stage  of  the  proceedings  It  will  exercise  this  power;  but  the 
writ  will  not  be  issued  at  all  in  such  cases  unless  it  is  necessary  to  prevent 
extraordinary  inconvenience  and  embarrassment  in  the  conduct  of  the  cause. 
American  Const  Co.  v.  JacksonviUe,  T.  &  K.  W.  Ky.  Co.,  148  U.  S.  372.  13 
Sup.  Ct  758.  It  seems  that  the  supreme  court  will  not  issue  a  writ  of  cer- 
tiorari to  review  a  judgment  of  the  circuit  court  of  appeals  reversing  a  judg- 
ment of  the  circuit  court,  and  remanding  the  cause  for  further  proceedings, 
for  such  a  judgment  is  not  final,  and  the  supreme  comrt  is  therefore  without 
jurisdiction  to  revise  it  Railway  Co.  t.  Osborne,  146  U.  S.  354,  13  Sup.  Ct. 
281. 

2*  The  supreme  court  may  by  certiorari  direct  any  case  to  be  certified, 
whether  its  advice  is  requested  or  not,  except  those  which  may  be  brought 
up  by  appeal  or  writ  of  error.  Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  47,  12  Sup. 
Ct  517. 

The  power  of  the  supreme  court  in  certiorari  extends  to  every  case  pending 
In  the  circuit  courts  of  appeals,  and  may  be  exercised  at  any  time  during  such 
pendency.  If  the  case  Is  one  which  would  otherwise  be  finally  determined  in 
that  court;  and,  while  this  power  will  be  sparingly  exercised,  it  is  properly 
exercised  where  there  Is  a  conflict  between  a  circuit  court  of  appeals  and  the 
supreme  court  of  the  state  as  to  whether  a  large  body  of  land  has  been  validly 
annexed  to  the  territory  of  a  city.  Forsyth  v.  City  of  Hammond,  17  Sup.  Ct. 
665,  166  U.  S.  506.  and  41  L.  Ed.  1096. 

Certiorari  may  issue  to  a  circuit  court  of  appeals  after  final  disposition  of 
the  case  in  that  court,  and  it  Is  immaterial  that  the  mandate  has  already  gone 
down.     The  Conqueror,  17  Sup.  Ct  510,  166  U.  S.  110.  and  41  L.  Ed.  937. 

A  decision  of  a  circuit  court  of  appeals,  dismissing  for  want  of  jurisdiction 
a  case  in  which  its  judgment  is  final,  is  properly  reviewable  by  the  supreme 
court  on  certiorari.  Kingman  &  Co.  v.  Western  Mfg.  Co.,  18  Sup.  Ct  786, 
170  U.  S.  675. 

The  supreme  court  may  issue  certiorari  to  the  circuit  court  of  appeals  to 
bring  up  a  cause  pending  therein,  before  that  court  has  acted  upon  It;  and  the 
writ  will  be  Issued  in  a  case  of  great  public  concern,  involving  the  interpreta- 
tion of  our  neutrality  laws,  pending  an  insurrection  against  a  foreign  govern- 
ment U.  S.  V.  The  Three  Friends,  17  Sup.  Ct  495, 166  U.  S.  1,  and  41  L.  Bd. 
897. 

Certiorari  will  be  issued  under  this  clause  only  in  cases  involving  questions 
of  gravity  and  importance,  or  in  the  interest  of  uniformity  of  decision.  Lau 
Ow  Bew  V.  U.  S.,  141  U.  S.  583,  12  Sup.  Ct  43;  Id.,  144  U.  S.  47,  12  Sup.  Ct 
517;  In  re  Woods,  143  U.  S.  202,  12  Sup.  Ct  417;  American  Const  Co.  v. 
JacksonviUe,  T-  &  K.  W.  Ry.  Co.,  148  U.  S.  372,  13  Sup.  Ct  758.  And  of  this 
character,  manifestly,  is  the  question  whether,  under  the  Chinese  exclusion 
act  (23  Stat  115),  taken  in  connection  with  the  Chinese  treaties  (16  Stat  740, 
and  22  Stat  58),  a  Chinese  merchant  long  domiciled  In  this  countiy,  on  return- 
ing from  a  tempwary  absence,  can  be  denied  the  right  to  land  without  pre- 
senting the  certificate  of  identity  required  by  the  sixth  section  of  that  act 
Id. 

But,  on  the  other  hand,  certiorari  will  not  issue  to  determine  a  question  as 
to  whether,  in  an  action  for  personal  injuries,  a  judgment  of  dismissal,  at  the 
conclusion  of  plaintiff's  evidence,  is  a  bar,  imder  the  Minnesota  law,  to  an- 
other suit  on  the  same  cause  of  action,  or  whether,  in  such  an  action,  the  law 
in  respect  to  the  recovery  of  a  servant  against  his  master  was  properly  ap- 
plied to  the  special  facts  disclosed  by  the  evidence.  In  re  Woods,  143  U.  S. 
202,  12  Sup.  Ct  417. 

Where  the  circuit  court  of  appeals  entertained  an  appeal  from  an  order  ap- 
pointing a  receiver  for  a  railroad  company,  and  enjoining  the  disposition  of  its 
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property,  and  not  only  modified  the  injunction,  but  also  directed  the  circuit 
court  to  discharge  the  receiver  and  restore  the  property  to  the  company,  it 
was  held  that  the  case  was  not  one  for  the  interposition  of  the  supreme  court 
by  writ  of  certiorari,  for  this  brandi  of  its  jurisdictlOTi  is  to  be  sparingly  exer- 
cised; and  the  decree  of  the  circuit  court  of  appeals  was  neither  so  important 
in  its  immediate  effect,  nor  so  far-reaching  in  its  consequences,  as  to  warrant 
the  supreme  court  in  issuing  the  writ  American  Const  Co.  v.  Jacksonville, 
T.  &  K-  W.  Ry.  Co.,  148  U.  S.  372,  13  Sup.  Ct  759. 

Where,  however,  upon  an  appeal  from  an  order  made  in  the  circuit  court 
by  the  district  judges  setting  aside  an  order  made  by  the  circuit  judge,  the 
circuit  Judge  takes  part  in  the  decision  in  the  chrcuit  court  of  appeals,  the 
question  whether  he  was  not  disqualified  to  so  take  part  under  section  3, 
and  whether  the  decree  of  the  circuit  court  of  appeals  was  not  therefore  void, 
is  one  which  deeply  afTects  the  administration  of  justice  in  that  court;  and, 
in  order  to  determine  the  same,  the  supreme  court  will  issue  a  rule  to  show 
cause  why  a  writ  of  certiorari  should  not  issue;  and  If  it  should  be  deter- 
mined upon  the  hearing  thereof  that  the  circuit  judge  was  disqualified,  and 
that  the  decree  was  therefore  void,  the  writ  will  issue  to  bring  up  and  quash 
the  same.  American  Const  Co.  y.  Jacksonville,  T.  &  K.  W.  Ry.  Co.,  148  U.  S. 
372,  13  Sup.  Ct  769. 

Certiorari  will  not  lie  to  review  the  action  of  the  circuit  court  of  appeals 
in  dismissing,  on  motion,  an  api>eal  from  the  dismissal  by  the  circuit  court  of 
a  biU  for  injunction,  in  obedience  to  a  decree  of  the  circuit  court  of  appeals, 
made  on  the  merits  in  an  appeal  from  the  interlocutory  decree  of  the  circuit 
court  granting  the  injunction.  Smith  v.  Iron  Works,  17  Sup.  Ct  407,  105  U. 
S.  518,  and  41  L.  Ed.  810;  Norton  v.  Wheaton,  Id. 

It  seems  that  an  application  for  certiorari  to  review  a  decision  of  a  circuit 
court  of  appeals  may  be  made  within  one  year,  by  analogy  to  the  time  allowed 
for  taking  an  appeal  or  TVTit  of  error  to  review  its  decisions.  The  Conquerer, 
17  Sup.  Ct  510,  166  U.  S.  110,  and  41  L.  Ed.  937. 

A  decree  was  entered  by  a  circuit  court  of  appeals  June  6th,  immediately 
after  the  adjournment  of  the  supreme  court,  and  an  application  to  the  su- 
preme court  for  certiorari  to  review  the  same  was  made  on  April  16th  follow- 
ing. Eddy  that  as  the  application  was  made  during  the  next  term,  and  within 
one  year  from  the  date  of  the  decree,  it  was  not  too  late.  The  Conquerer,  17 
Sup.  Ct  510,  166  U.  S.  110,  and  41  L.  Ed.  937. 

Where  the  circuit  court  of  appeals  has  reversed  a  decree  dismissing  a  libel, 
with  directions  to  assess  damages,  and  a  second  appeal  is  taken  from  the 
decree  assessing  damages,  which  Is  affirmed,  the  supreme  court,  on  certiorari 
thereafter  sued  out,  may  review  the  whole  case.  Panama  R.  Co.  v.  Napier 
ShipDhig  Co.,  17  Sup.  Ct  672,  166  U.  S.  280,  and  41  L.  Ed.  1004. 

Only  the  errors  assigned  by  the  petitioner  at  whose  instance  the  writ  of  cer- 
tiorari was  issued  can  be  considered  by  the  supreme  court,  though  the  case 
was  heard  In  the  circuit  court  of  appeals  on  appeals  by  both  parties.  Hub- 
bard V.  Tod,  19  Sup.  Ct  14. 

2ft  Ajb  a  case  of  habeas  corpus  is  not  oae  in  which  the  matter  in  controversy 
Involves  a  money  value,  no  appeal  lies  from  the  circuit  court  of  appeals  to 
the  supreme  court  under  this  section.  Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  47, 
12  Sup.  Ct  517. 

Tex.  St  SI  2899-2909,  providing,  in  certain  cases,  for  an  action  for  injuries 
causing  death,  which  shall  be  for  the  exclusive  benefit  of  the  surviving  hus- 
band, wife,  children,  and  parents,  and  authorizing  the  action  to  be  brought 
by  all  the  parties  entitled,  or  by  any  one  or  more  of  them  for  the  benefit  of 
all,  and  requiring  the  jury  to  divide  the  amount  recovered  among  the  persons 
entitled  to  the  benefit  of  the  action,  create  but  a  single  liability  on  defend- 
ant's part,  and  contemplates  but  one  action,  and  the  question  whether  the 
"matter  in  controversy"  exceeds  $1,000,  so  as  to  confer  appellate  jurisdiction 
on  the  supreme  court,  is  determined  by  the  total  amount  recovered,  and  not 
by  that  allowed  to  any  one  of  the  beneficiaries  of  the  action.  Railway  Co.  v. 
Gentry,  16  Sup.  Ct  1104,  163  U.  S.  353. 

This  section  does  not  authorize  a  review  of  a  refusal  to  revise  a  discharge 
in  bankruptcy  merely  because  the  claim  of  the  petitioner  for  revision  amounts 
to  more  than  $1,000,  or  because,  if  the  discharge  were  refused,  something 


Digitized  by 


Google 


XXVUl  ACT    ESTABLISHING   THE   CIRCUIT   COURTS   OP    APPEALS. 

might  be  made  out  of  the  bankrupt.  Huntington  v.  Saunders,  16  Sup.  Ct 
1120, 163  U.  S.  319. 

To  sustain  the  appellate  jurisdiction,  the  bill  need  not  expressly  show  the 
Jurisdictional  amount,  but  that  fact  may  be  made  to  appear  by  stipulation  or 
affidavit  In  the  appellate  court.  Such  a  stipulation,  however,  is  not  control- 
ling, but  may  be  considered  in  connection  with  other  circumstances.  U.  S.  v. 
Trans-Missouri  Freight  Ass'n,  17  Sup.  Ct  540,  166  U.  S.  290,  and  41  L.  Ed. 
1007. 

In  a  suit  to  enjoin  an  association  of  railroads  alleged  to  be  illegal  as  re- 
straining interstate  commerce  between  competitive  points,  the  fact  that  dally 
interstate  shipments  from  the  competitive  points  in  question  exceed  $1,000 
in  value,  and  that  it  is  alleged  in  the  answer  that  free  competition  would 
cause  great  losses  and  possible  financial  ruin  to  the  railroad  companies,  suffi- 
ciently shows  that  there  was  in  controversy  the  $1,000  required  to  sustain  an 
appeal  from  the  circuit  court  of  appeals  to  the  supreme  court  U.  S.  v.  Trans- 
Missouri  Freight  A8S*n,  17  Sup.  Ct.  540,  166  U.  S.  290,  and  41  L.  Ed.  1007. 

Where  federal  jurisdiction  Is  dependent  upon  the  fact  that  the  defend- 
ant is  a  corporation  created  by  an  act  of  congress,  and  the  amount  involved 
exceeds  $1,000,  the  judgment  of  the  circuit  court  of  appeals  is  reviewable  as 
of  right  on  writ  of  error,  since  the  cause  does  not  fall  within  any  of  the 
classes  of  cases  in  which  its  judgment  is  made  "flnaL"  Railroad  Co.  v. 
Amato,  144  U.  S.  465,  12  Sun.  Ct  740. 

The  supreme  court  has  no  jurisdiction  to  review,  upon  writ  of  error,  the 
action  of  a  circuit  court  of  appeals  in  affirming  the  judgment  of  a  circuit 
court  rendered  in  a  suit  to  recover  damages  for  Infringement  of  a  copyright, 
where  the  plaintiff  had  claimed  no  right  under  the  copyright  laws  of  the  United 
States,  but  had  maintained  the  action  wholly  upon  the  right  given  by  the 
common  law.  Publishing  Co.  v.  Monroe,  17  Sup.  Ct.  40,  164  U.  S.  105,  and  41 
L.  Ed.  367. 

As  an  appeal  will  lie  from  the  circuit  court  to  the  supreme  court  only  in 
the  cases  prescribed  In  the  act,  it  will  not  lie  in  a  copyright  case,  which  may 
be  appealed  from  the  circuit  court  of  appeals,  merely  because  the  circuit  court, 
by  the  form  of  its  entry,  made  the  decree  of  the  circuit  court  of  appeals,  affirm- 
ing a  previous  decree  of  the  circuit  court,  its  own  decree.  Webster  v.  Daly, 
16  Sup.  Ct.  961,  163  U.  S.  155. 

An  appeal  taken  to  the  circuit  court  of  appeals  from  a  decree  of  the  circuit 
court  entered  in  accordance  with  the  mandate  of  the  former  court  upon  a 
previous  appeal  will  be  dismissed,  even  though  an  appeal  lie  to  the  supreme 
court  from  the  decision  of  the  circuit  court  of  appeals.  Merrill  v.  Bank  (5th 
Circuit)  78  Fed.  208,  24  C.  C.  A.  63. 

A  party  who  takes  to  the  circuit  court  of  appeals  a  cause  Involving  more 
than  $1,000,  and  not  belonging  to  any  of  the  classes  in  which  the  judgment 
of  that  court  is  made  "final,"  does  not  waive  his  right  to  a  review  of  such 
judgment  by  the  supreme  court  even  though  he  might  have  taken  the  cause 
direct  from  the  circuit  court  to  the  supreme  court  in  the  first  instance.  Rail- 
road Co.  V.  Amato,  144  U.  S.  465,  12  Sup.  Ct  740. 

A  writ  of  error  from  the  supreme  court  does  not  lie  to  review  a  judgment 
of  the  circuit  court  of  appeals  which  is  not  a  final  judgment  MacLeod  v. 
Graven  (Gth  Circuit)  79  Fed.  84,  24  C.  C.  A.  449. 

No  appeal  lies  to  the  supreme  court  from  a  decree  of  the  circuit  court  of 
appeals  affirming  an  interlocutory  order  of  the  circuit  court  granting  a  tem- 
porary Injunction.     Klrwan  v.  Murphy,  18  Sup.  Ct  592,  170  U.  S.  205. 

A  decree  of  affirmance,  without  specifying  the  sum  for  which  it  Is  rendered, 
is  a  final  decree  or  judgment,  from  which  an  appeal  or  writ  of  error  will  lie. 
Railway  Co.  v.  Gentry,  16  Sup.  Ct.  11(M,  163  U.  S.  353. 

Though  the  decision  of  the  supreme  court  revises  the  decree  of  the  circuit 
court  in  reviewing  the  action  of  the  court  of  appeals  thereon,  and,  under  the 
statute,  the  mandate  goes  to  the  circuit  court  only,  it  is  the  judgment  of  the 
circuit  court  of  appeals  that  Is  to  be  revised,  and  hence  such  judgment  will 
not,  ordinarily,  be  re-examined  on  the  suggestion  of  error  in  that  court,  in  that 
it  did  not  hold  as  erroneous  an  action  on  the  part  of  the  circuit  court  which 
was  not  complained  of.  Union  Pac.  Ry.  Co.  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
16  Sup.  Ct  1173,  163  U.  S.  564;   Same  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  Id. 
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Sec.  7.  That  wbere,  upon  a  hearing  in  equity  in  a  district  court,  or 
in  an  existing  circuit  court,  an  injunction  shall  be  granted  or  continued 
by  an  interlocutory  order  or  decree,  in  a  cause  in  which  an  appeal  from 
a  final  decree  may  be  taken  under  the  provisions  of  this  act  to  the  cir- 
cuit court  of  appeals,  an  appeal  may  be  taken  from  such  interlocutory 
order  or  decree  granting  or  continuing  such  injunction  to  the  circuit 
court  of  appeals:*  pimided,  that  the  appeal  must  be  taken  within  thirty 
days  from  the  entry  of  such  order  or  decree,  and  it  shall  take  precedence 
in  the  appellate  court;  and  the  proceedings  in  other  respects  in  the  court 
below  shall  not  be  stayed,  unless  otherwise  ordered  by  that  court  during 
the  pendency  of  such  appeal. ^^ 

2«  The  drcnit  courts  of  appeals  can  have  no  Jurisdiction  of  an  appeal  from 
an  Interlocutory  decree  grauung  or  coutinuing  an  iujunction  if  the  case  is  of 
such  a  character  that  they  would  have  no  Jurisdiction  of  an  appeal  from  a 
final  decree  therein.  City  of  Macon  v.  Georgia  Packing  Co.  (5th  Circuit)  9  C. 
C.  A.  262,  60  Fed.  781. 

This  section  gives  no  Jurisdiction  of  an  appeal  from  an  Interiocutory  order 
dismissing  a  restraining  order  and  denying  an  Injunction.  Rohinson  v.  City 
of  Wilmington  (4th  Circuit)  9  C.  C.  A.  84,  60  Fed.  469. 

A  decree  which  Is  rendered  after  full  hearing  on  the  merits,  and  which  sus- 
tains the  validity  of  a  patent,  declares  Infringement,  and  awards  a  perpetual  in- 
junction and  an  accounting,  Is  an  "Interlocutory  decree*'  granting  an  Injunc- 
tion, from  which  an  appeal  will  Ue  to  the  circuit  coiu*t  of  appeals.  Dudley 
E.  Jones  Co.  v.  Munger  Improved  Cotton  Mach.  Manuf  g  Co.  (5th  Circuit)  1 
C.  C.  A.  068,  50  Fed.  785;  Richmond  v.  Atwood  (1st  Circuit)  2  C.  C.  A.  596, 
52  Fed.  10.  But  an  order  denying  a  rehearing  In  such  case  Is  not  appealable, 
as  it  Is  not  an  Interlocutory  order  continuing  ap  Injunction.  Boston  &  A.  R. 
Co.  V.  Pullman's  Palace  Car  Co.  (1st  Ch-cuit)  2  C.  C.  A.  172,  51  Fed.  305. 

An  order  made  on  motion  of  an  Intervener,  staying  the  proceedings  In  an 
equity  caae  In  the  United  States  circuit  court,  and  vacating  a  receivership 
until  the  further  order  of  the  court,  is  an  Interlocutory  order  granting  an  In- 
junction. Pennsylvania  Co.  for  Insurance  on  Lives,  etc.,  T.  Jacksonville, 
T.  &  K.  W.  Ry.  Co.  (5th  Circuit)  5  C.  C.  A.  54,  55  Fed.  131. 

The  docket  entry  In  a  suit  for  infringement  of  a  patent,  "Opinion— Decree 
for  complainants,"  does  not  constitute  a  decree  for  an  injunction,  nor  can 
such  entry  be  aided  for  that  purpose  by  reference  to  the  opinion;  and  hence 
an  appeal  taken  before  any  decree  is  drawn  is  premature.  Hen'ick  v.  Cutch- 
eon  (Ist  Circuit)  5  C.  C.  A.  21,  55  Fed.  6. 

In  Richmond  v.  Atwood  (1st  Circuit)  2  C.  C.  A.  596,  52  Fed.  10,  the  court 
say:  **We  think  the  term  interlocutory  order  or  decree'  was  used  in  its  broad- 
est sense,  and  that  the  purpose  of  congress  was  to  confer  the  right  of  appeal 
from  any  decree  or  order  granting  an  injunction,  at  any  stage  of  the  proceed- 
ing, whether  technically  preliminary,  interlocutory,  or  final."  And,  again:  "Full 
scope  should  be  given  to  this  provision  of  the  statute,  to  the  end  that  any 
party  aggrieved  by  any  order  or  decree  granting  an  injunction,  at  any  stage 
of  the  proceedings,  may  have  a  speedy  remedy  by  appeal." 

There  is  a  confilct  in  the  decisions  on  the  question  whether  the  circuit 
court  of  appeals,  upon  an  appeal  from  an  interlocutory  decree,  may  review 
the  whole  case  on  the  merits,  and  render  a  decree  finally  disposing  of  it. 
In  Richmond  v.  Atwood,  In  the  First  circuit  (2  C.  C.  A.  596,  52  Fed.  10),  It  was 
held  on  an  appeal  from  a  decree,  rendered  after  full  hearing  on  the  merits, 
which  sustained  a  patent,  declared  infringement,  and  awarded  a  perpetual 
injunction  and  an  accounting,  where  the  whole  record  was  before  the  circuit 
court  of  appeals,  and,  in  order  to  determine  the  rightfulness  of  the  injunction, 
the  court  necessarily  examined  the  whole  case  on  the  merits,  and  reached  the 
conclusion  that  there  was  no  infringement  that  it  might  not  only  reverse  the 
decree  and  dissolve  the  injunction,  but  might  also  vacate  the  order  for  an 
accounting,  and  order  the  bUl  dismissed;  thus  rendering  such  a  decree  as  the 
lower  court  should  have  rendered  on  the  whole  case.     This  decision  was  ren- 
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dered  upon  a  motion  for  a  rehearing  and  a  petition  that  the  question  as  to 
the  construction  of  the  patent  should  be  certified  to  the  supreme  court  On 
the  original  hearing  (Ist  Circuit,  1  C,  C.  A.  144,  48  Fed.  910),  the  question  as 
to  the  power  of  the  circuit  court  of  appeals  to  hear  and  finally  determine  the 
case  upon  the  merits  was  not  raised.  At  tlie  hearing  of  the  motion  for 
a  rehearing,  etc.,  the  court  raised  the  question  as  to  Its  jurisdiction  to  enter- 
tain an  appeal  at  the  state  of  the  proceeding  reached  In  the  cause,  and,  if 
such  Jurisdiction  existed,  whether  the  mandate  should  direct  a  final  disposi- 
tion of  the  cause  In  the  court  below.  After  argument,  the  motion  for  rehear- 
ing and  petition  for  certification  were  denied,  and  a  mandate  was  issued, 
with  a  direction  that  the  bill  be  dismissed.  On  the  question  as  to  the  form 
of  mandate,  the  opinion  was  expressed  that,  "while  the  appellate  court  is 
not  bound  by  an  inflexible  rule  so  to  do,  it  may,  in  its  discretion,  and  should, 
when  equity  so  requires,  make  full  direction  as  to  the  manner  in  which  the 
cause  shall  be  disposed  of  below." 

In  Dudley  E.  Jones  Co.  v.  Hunger  Improved  Cotton  Mach.  ManuTg  Co.,  in 
the  Fifth  chrcuit  (1  C.  C.  A.  159,  49  Fed.  61),  on  an  appeal  from  a  similar 
decree,  the  power  of  the  circuit  court  of  appeals  to  hear  and  finally  deter- 
mine the  case  upon  the  merits  was  not  raised.  The  court  reversed  the  decree 
below,  and  remanded  the  cause,  with  instructions  to  dismiss  the  bilL  After- 
wards the  complainant  applied  for  a  rehearing,  and  at  the  same  time  moved 
the  court  to  vacate  all  its  proceedings  therein,  and  dismiss  the  appeal  for 
want  of  jurisdiction,  claiming  that  the  decree  below  was  neither  a  final  decree 
nor  an  appealable  interlocutory  decree,  under  this  section.  It  was  held, 
however,  that  the  court  had  jurisdiction  under  this  section,  and  that  the 
complainant,  by  submitting  the  cause  on  its  merits,  had  waived  his  right  to 
object  to  a  full  determination  of  the  controversy,  and  could  not  thereafter 
question  the  jurisdiction  on  a  motion  for  rehearing.  The  court,  nevertheless, 
modified  its  former  decree,  so  as  merely  to  remand  the  cause,  and  direct  that 
the  injunction  be  dismissed.    1  C.  C.  A.  668.  50  Fed.  785. 

In  Consolidated  Piedmont  Cable  Co.  v.  Pacific  Cable  Ry.  Co.  (9th  Circuit) 
3  C.  C.  A.  566,  53  Fed.  382,  and  Same  v.  Same,  3  a  C.  A.  570,  53  Fed.  385, 
on  appeals  from  similar  decrees,  the  cases  were  heard  on  the  merits,  both 
parties  agreeing  that  the  court  had  jurisdiction  to  review  the  cases  on  the 
merits,  and  the  decrees  were  affirmed.  On  the  decision  of  rehearings  granted 
in  both  cases  on  the  question  of  jurisdiction,  the  court  said:  "In  the  case  of 
Iron  Works  y.  Smith  [no  opinion  filed]  this  point  was  specifically  presented 
on  a  motion  at  this  term  of  plaintiff  to  limit  the  appeal  of  the  defendant  to 
one  from  the  order  of  the  circuit  court  granting  an  injunction.  The  motion 
was  denied,  and  the  jurisdiction  of  the  court  to  review  the  case  on  the  merits 
affirmed."    7  C.  C.  A.  195,  58  Fed.  226. 

In  Watch  Co.  v.  Bobbins,  6  U.  S.  App.  275,  3  C.  C.  A.  103,  and  52  Fed.  337, 
in  the  Sixth  circuit,  the  decree  below  was  the  same  as  in  the  Mimger  and 
Atwood  Cases.  An  appeal  was  allowed  from  that  part  of  the  decree  grant- 
ing the  injunction.  The  parties  to  the  appeal  joined  in  an  application  to 
the  court  to  hear  and  finally  determine  the  cause  on  its  merits.  The  com-t 
held,  however^  that  it  could  not  take  jurisdiction,  even  by  consent,  of  the 
whole  controversy;  that  the  appeal  only  brought  up  for  review  that  part  of 
the  interlocutory  decree  relating  to  the  Injunction;  that  all  other  parts  of  the 
decree—such  as  those  relating  to  the  validity  of  the  patent,  its  infringement, 
and  the  questions  that  may  arise  on  the  accounting  ordered  to  ascertain  dam- 
ages and  profits— had  not  yet  left  the  jurisdiction  of  the  trial  court;  and  that 
the  only  question  presented  for  determination  was  whether  the  decree  for 
an  infi'ingement  was  providently  granted,  in  the  legal  discretion  of  the  trial 
court,  which  question  involved  only  incidentally  the  question  of  the  validity 
of  the  patent,  and  the  infringement  complained  of.  In  its  opinion  the  court 
referred  to  the  first  decision  in  the  Atwood  Case  and  to  both  decisions  in  the 
Hunger  Case.  It  considered  that  the  last  decision  in  the  Munger  Case 
indicated  an  opinion  that  the  court  had  full  jurisdiction  on  the  merits,  and. 
in  view  of  this  difference  between  the  two  circuits,  certified  the  question  to 
the  supreme  court  for  decision,  under  section  6  of  the  act  creating  the  circuit 
com*t  of  appeals;  but  the  certificate  was  dismissed,  as  defective,  by  the 
supreme  court.  See  148  U.  S.  266,  13  Sup.  Ct.  594.  On  a  subsequent  hearing 
of  the  appeal  in  the  circuit  court  of  appeals,  that  court,  in  afiirmiug  the  decree 
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below,  said:  'In  locking  Into  the  record,  however,  to  determine  whether  the 
discretion  of  the  circuit  court  was  proi)erly  exercised,  we  have  found  our- 
selves obliged  to  consid^  the  validity  of  the  patent  and  its  infringement 
with  the  conclusion  above  stated.  As  the  patent  is  valid,  and  it  was  in- 
fringed by  the  defendants,  the  court  necessarily  exercised  proper  discretion 
In  granting  the  injunction  appealed  from,  and  its  decree  is  affirmed."  Watch 
Ca  V.  Bobbins  (Gth  Circuit)  12  C.  C.  A.  174,  04  Fed.  384. 

The  last-cited  case  was,  however,  expressly  overruled  by  the  same  court  in 
BisseU  Carpet-Sweeper  CJo.  v.  Goshen  Sweeper  Co.  (6th  Circuit)  19  C.  C.  A. 
25.  72  Fed.  545.  The  court  there  held  that  where,  on  appeal  from  an  interlocu- 
tory decree  granting  a  perpetual  injunction,  and  referring  the  cause  to  a  mas- 
t«r  for  an  account,  the  court  necessarily  examines  and  determines  the  entire 
merits  of  the  cause,  its  power  to  decree  is  not  limited  to  the  matter  of  the  in- 
junction alone,  but  extends  to  the  whole  merits,  and  its  decision  is  final  and 
conclusive  on  every  point  actually  decided;  and  that,  consequently,  the  court 
below  has  no  power  to  modify  in  any  respect  a  decree  which  is  thus  affirmed, 
hot  must  give  it  full  effect  in  the  very  terms  of  the  decree  of  the  appellate 
oonrt 

On  an  appeal  from  an  order  granting  an  injunction  pendente  lite  the  circuit 
courts  of  appeals  have  refused  to  consider  the  entire  case,  and  have  limited  the 
review  to  the  question  whether  the  injunction  was  erroneously  or  improvidently 
granted  in  the  legal  discretion  of  the  court  American  Paper  Pail  &  Box  Co. 
V.  National  Folding  Box  &  Paper  Co.  (2d  Circuit)  2  C.  C.  A.  165,  51  Fed.  229: 
Curtis  V.  Wheel  Co.  (2d  Circuit)  7  C.  C.  A.  493,  58  Fed.  784;  Consolidated 
Electric  Storage  Co.  v.  Accumulator  Co.  (3d  Circuit)  5  C.  C.  A.  202,  55  Fed. 
485;  Hart  v.  Buckner  (5th  Circuit)  5  C.  C.  A.  1,  54  Fed.  925;  Workingmen's 
Amalgamated  Council  v.  U.  S.  (5th  Circuit)  6  C.  C.  A.  258.  57  Fed.  85;  Blount 
V.  Soci^tfi  (6th  Circuit)  3  C.  C.  A.  455,  53  Fed.  98;  Industrial  &  Mining  Guar- 
anty Co.  V.  Electrical  Supply  <3o.  (6th  Circuit)  7  O.  C.  A.  471,  58  Fed.  732. 

In  Curtis  V.  Wheel  Co.,  in  the  Second  circuit  (7  O.  C.  A.  493,  58  Fed.  784), 
on  appeal  from  an  order  granting  a  preliminary  injunction  in  a  patent  case, 
the  court  said,  **The  vital  question  in  this  case  is  presented  with  approximate 
accuracy  upon  the  face  of  the  patent,  and  does  not  depend  upon  controverted 
questions  of  fact,"  and,  holding  the  patent  invalid,  merely  reversed  the  order 
of  the  court  below. 

In  Davis  Electrical  Works  v.  Edison  Electric  Light  Co.  (1st  Circuit)  8  C.  C. 
A.  615,  60  Fed,  276,  on  appeal  from  a  similar  order,  the  court,  per  Putnam, 
C.  J.,  citing  the  above  cases,  says:  "If  their  position  is  correct,  the  result 
is  that  parties  aggrieved  by  orders  of  circuit  courts,  under  circumstances 
like  these  at  bar,  are  disenabled  from  having  'the  case*  tried  on  appeal, 
and  are  cut  down  to  a  question  whether  or  not  the  court  below  has  acted 
within  the  limits  of  its  discretion.  This  court  has  regarded  the  purposes  of 
the  section  in  question  as  highly  remedial,  and  has  not  been  disposed  to 
dip  its  wings  in  any  particular;  but  whether  it  will  limit  the  exercise  of  its 
judicial  powers  as  claimed  by  the  appellees  need  not  now  be  determined,  be- 
cause, in  either  view  of  the  question,  we  should  reach  the  same  result  We  are 
satisfied  that  the  order  of  the  circuit  court  was  within  the  limits  of  its  judicial 
discretion,  and  also,  on  examining  the  case  de  novo,  that  that  discretion 
was  correctly  exercised."  In  concluding  the  opinion  the  court  say:  "What- 
ever order  may  be  made  on  an  appeal  of  this  character  ought  not  ordinarily 
to  exclude  the  court  below  from  its  control  over  an  ad  interim  injunction,  and 
must  not  ordinarily  be  construed  to  have  that  effect  In  the  present  case,  the 
injunction  order  does  not  seem  to  have  been  superseded  by  the  appeal.  With 
this  explanation,  we  adopt  for  the  present  the  form  of  order  which  we  find 
in  other  circuits.    Order  appealed  from  affirmed,  with  costs." 

On  appeal  from  an  order  granting  a  preliminary  injunction  against  infringe- 
ment of  a  patent,  the  court  will  not  consider  the  merits,  if  complainant  has 
brought  himself  within  the  rule  as  to  a  right  to  such  an  injunction.  Jensen 
V.  Norton  (9th  Circuit)  12  C.  C.  A.  608,  64  Fed.  662. 

Where  a  temporary  injunction,  by  its  terms,  is  to  continue  m  force  "until 
the  further  order  of  the  court,"  and  subsequently  a  motion  to  dissolve  Is  denied, 
and  the  injunction  ordered  to  be  continued  in  force,  an  appeal  may  be  taken 
from  this  latter  order.  Chicago  Dollar  Directory  Co.  v.  Chicago  Directory  Co. 
(7th  Circuit)  13  G.  a  A.  8,  65  Fed.  468. 
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On  an  appeal  from  an  order  granting  a  preliminary  injmiction,  the  circuit 
court  of  appeals  cannot,  by  reason  of  any  action  of  the  circuit  court,  be  ena- 
bled to  determine  the  matters  in  controversy.  Its  power  is  limited  to  a  con- 
sideration of  the  correctness  of  the  order  from  the  same  standpoint  as  that 
occupied  by  the  court  below;  and  the  order  will  not  be  disturbed  unless  the 
discretion  of  the  circuit  court  was  improvldently  exercised.  Duplex  Printing- 
Press  Co.  v.  Campbell  Printing-Prees  &  Manufg  Co.  (6th  Circuit)  16  C.  C.  A. 
220.  69  Fed.  250. 

The  conclusion  of  the  circuit  court  of  appeals  on  a  question  of  infringement 
of  a  patent  on  appeal  from  an  order  granting  an  injunction  pendente  lite 
will  not  preclude  a  diffecent  one  on  appeal  from  a  decree  entered  after  a  hear- 
ing on  bill,  answer,  and  proofs.  Davis  Electrical  Works  v.  Edison  Electric 
Light  Co.  (1st  Circuit)  8  C.  C.  A.  615,  60  Fed.  276. 

On  appeal  from  an  interlocutory  order  appointing  a  receiyer,  and  granting 
an  injunction  merely  subsidiary  to  the  receivership,  the  court  cannot  con- 
sider whether  a  receiver  should  have  been  appointed,  but  only  whether,  such 
appointment  being  proper,  the  injunction  was  a  necessary  or  proper  auxiliary 
remedy.    Construction  Co.  v.  Young  (2d  Ch-cult)  8  C.  C.  A.  231.  59  Fed.  721. 

The  rule  that  on  an  appeal  from  an  interlocutory  decree  adjudging  Infringe- 
ment of  a  patent,  and  directing  an  injunction  and  an  accounting,  the  circuit 
court  of  api)eals  may  go  fully  into  the  merits,  and  finally  dispose  of  the  whole 
case,  is  one  of  equitable  convenience,  to  be  applied  only  when  the  full  record 
Is  brought  before  it,  and  when  the  decree  below  was  entered  after  a  full  hear- 
ing.   Harden  v.  Manufacturing  Co.  (1st  Circuit)  15  O.  C.  A.  26,  67  Fed.  809. 

The  right  given  by  this  section  is  a  privilege  or  option,  and,  whether  availed 
of  or  not,  it  in  no  way  affects  or  diminishes  the  right  to  appeal  from  the  final 
decree  to  be  rendered  in  the  cause;  and  hence  appellants  thereunder  may  dis- 
miss their  appeal  without  prejudice  to  their  right  to  take  a  subsequent  appeal. 
Marden  v.  Manufacturing  Co.  (1st  Circuit)  15  C.  C.  A.  26,  67  Fed.  809. 

A  complainant  in  a  patent  case  has  no  right  to  a  cross  appeal,  under  section 
7,  in  respect  to  so  much  of  a  decree  as  declares  that  certain  claims  of  his  patent 
are  void,  and  that  others  are  not  infringed.  Marden  v.  Manufacturing  Co.  (1st 
Circuit)  15  C.  C.  A.  26,  67  Fed.  800. 

An  order  which  merely  denies  a  motion  to  dissolve  a  preliminary  injunction 
is  not  appealable  under  this  section.  Dreutzer  v.  Land  Co.  (6th  Circuit)  13  0. 
C.  A.  73,  65  Fed.  042.  But  see,  post,  the  amendment  to  the  statute  approved 
February  18,  1895. 

See  the  act  approved  February  18,  1895,  and  note  thereto,  page  xlii.,  infra. 

27  In  Re  Haberman  Manuf'g  Co..  147  U.  S.  525.  13  Sup.  Ct.  527.  the  supreme 
court,  disapproving  Soci6t6  v.  Bloimt,  51  Fed.  610,  held  that  defendant  Is 
not  entitled  to  a  supersedeas  as  a  matter  of  right,  and  it  is  within  the  discre- 
tion of  the  circuit  court  to  grant  or  refuse  the  same,  and  that  it  has  no  juris- 
diction to  control  by  mandamus  the  discretlcm  of  the  circuit  court  in  such  case. 

See  the  act  approved  February  18,  1895,  page  xlii.,  infra. 

Sec.  8.  That  any  j'ustice  or  judge  who,  in  pursuance  of  the  provisions 
of  this  act,  shall  attend  the  circuit  court  of  appeals  held  at  any  place 
other  than  where  he  resides,  shall,  upon  his  written  certificate,  be  paid 
by  the  marshal  of  the  district  in  which  the  court  shall  be  held  his  rea- 
sonable expenses  for  travel  and  attendance,  not  to  exceed  ten  dollars  per 
day,  and  such  payments  shall  be  allowed  the  marshal  in  the  settlement 
of  his  accounts  with  the  United  States. 

Sec.  9.  That  the  marshals  of  the  several  districts  in  which  said  cir- 
cuit court  of  appeals  may  be  held  shall,  under  the  direction  of  the  at- 
torney general  of  the  United  States,  and  with  his  approval,  provide  such 
rooms  in  the  public  buildings  of  the  United  States  as  may  be  necessary, 
and  pay  all  incidental  expenses  of  said  court,  including  criers,  bailiffs, 
and  messengers:  provided^  however ,  that,  in  case  proper  rooms  cannot  be 
provided  in  such  buildings,  then  the  said  marshals,  with  the  approval 
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of  the  attorney  general  of  the  United  States,  may,  from  time  to  time, 
lease  such  rooms  as  may  be  necessary  for  such  courts;  that  the  marshals, 
criers,  clerks,  bailiffs,  and  messengers  shall  be  allowed  the  same  com- 
pensation for  their  respective  services  as  are  allowed  for  similar  services 
in  the  existing  circuit  courts.* 

58  This  provision,  taken  in  connection  with  Rev.  St.  §  823,  allows  the  clerk  ta 
retain  for  his  personal  use,  out  of  the  fees  of  his  office,  at  least  $500  In  additloD 
to  the  $3,000  salary  given  by  section  2.  U.  S.  v.  Morton  (7th  Circuit)  13  C.  C. 
A.  151,  65  Fed.  204.  See,  also,  the  amendatory  provision  in  the  legislative 
appropriation  act  of  July  31,  1894. 

Sec.  10.  That  whenever,  on  appeal  or  writ  of  error  or  otherwise,  a 
case  coming  directly  from  the  district  court  or  existing  circuit  court  shall 
be  reviewed  and  determined  in  the  supreme  court,  the  cause  shall  be  re- 
manded to  the  proper  district  or  circuit  court  for  further  proceedings  to 
be  taken  in  pursuance  of  such  determination.®  And  whenever,  on  ap- 
peal or  writ  of  error  or  otherwise,  a  case  coming  from  a  circuit  court  of 
appeals  shall  be  reviewed  and  determined  in  the  supreme  court,  the  cause 
shall  be  remanded  by  the  supreme  court  to  the  proper  district  or  circuit 
court  for  further  proceedings  in  pursuance  of  such  determination.  When- 
ever, on  appeal  or  writ  of  error  or  otherwise,  a  case  coming  from  a  district 
or  circuit  court  shall  be  reviewed  and  determined  in  the  circuit  court  of  ap- 
peals, in  a  case  in  which  the  decision  in  the  circuit  court  of  appeals  is  final, 
such  cause  shall  be  remanded  to  the  said  district  or  circuit  court  for  fur- 
ther proceedings  to  be  there  taken  in  pursuance  of  such  determination.* 

-0  The  supreme  court  has  no  jurisdiction  over  an  appeal  from  a  judgment 
of  the  circuit  court  denying  a  petition  for  an  allowance  as  solicitor  out  of  a 
fond  realized  on  a  sale  made  under  direction  of  such  court,  in  exeoiition  of  a 
mandate  of  the  supreme  coiu*t,  where  such  appeal  \a  taken  after  July  1, 
1891.    Mason  v.  Mining  Co.,  153  U.  S.  361,  14  Sup.  Ct.  847. 

Where  the  supreme  court,  after  affirming  the  jurisdiction  of  the  circuit 
court,  remands  the  cause,  and  directs  tiie  taking  of  an  account,  but  without 
in  any  way  passing  upon  the  amount  to  be  found  due,  the  final  decree  of  the 
circuit  court,  ascertaining  such  amount,  is  in  no  sense  a  mere  execution  of  the- 
judgment  and  mandate  of  the  supreme  court  so  that  the  same  can  be  reviewed 
by  mandamus.  The  proper  method  of  review  is  by  a  new  appeal;  and 
where  the  new  decree  is  rendered  after  July  1,  1891,  and  the  cause  does  not 
fall  witliin  any  of  the  provisions  of  section  5,  such  appeal  must  be  to  the  cir- 
cuit court  of  appeals.  Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  R.  Corp.  (1st 
Circuit)  2  C.  C.  A.  543,  51  Fed.  929. 

The  previous  statutory  provisions  giving  the  supreme  court  power,  upon 
reversing  a  conviction,  to  remand  with  directions  to  render  proper  judgment,, 
apply  to  criminal  cases  in  which  jurisdiction  is  conferred  by  this  act.  Ballew 
V.  U.  S.,  16  Sup.  Ct.  263,  160  U.  8.  187. 

If  the  circuit  court  mistakes  or  misconstrues  the  decree  of  the  supreme  court, 
and  does  not  give  full  effect  to  the  mandate,  its  action  may  be  controlled  either 
upon  a  new  appeal,  If  a  sufficient  amount  is  involved,  or  by  a  writ  of  manda- 
mus to  execute  the  mandate.  In  re  Sanford  Fork  &  Tool  Co.,  16  Sup.  Ct.  291 
160  U.  S.  247. 

If  only  the  exceptions  to  the  answer  were  set  down  for  hearing  and  heard 
and  passed  upon  by  the  circuit  court,  the  supreme  court,  on  reversing  a  decree 
which  sustained  the  exceptions,  and  which,  on  defendant's  refusal  to  plead 
further,,  granted  the  relief  prayed  for  in  the  bill,  cannot,  without  any  consent 
or  neglect  by  plaintiffs,  deprive  them  of  their  right,  under  the  general  rules 
In  equity,  to  file  a  replication.  In  re  Sanford  Fork  &  Tool  Co.,  16  Sup.  Ct.  291» 
160  U.  S.  247. 

31  C.C.A.— C 
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••»'»  On  appeal  from  a  final  decree,  the  circuit  court  of  appeals  has  authority  to 
po  beyond  a  mere  reversal,  and  enter  such  a  dtcree  as  should  have  been  ren- 
dered by  the  court  below  on  the  whole  case,  as  shown  by  the  record.  Potter 
V.  Beal  (Ist  Circuit)  2  O.  C.  A.  60,  50  Fed.  860. 

A  Judgment  of  reversal  based  solely  on  the  ground  that  the  trial  court  erred 
in  not  exercising  its  discretion  on  a  motion  for  new  trial  requires,  not  the  order- 
ing of  a  new  trial,  but  only  a  remanding  of  the  case,  for  further  proceedings 
from  the  point  where  the  error  was  committed.  Felton  y.  Spiro  (6th  Circuit) 
78  Fed.  576,  24  C.  C.  A.  321. 

Where  a  bill  has  been  dismissed  on  demurrer  for  laches,  because  no  suffi- 
cient explanation  of  the  delay  Is  pleaded,  the  appellate  court  may,  in  the  ab- 
sence of  positive  inequity,  reverse  the  decree,  and  direct  the  allowance  of  an 
amendment  to  the  bill.  Hubbard  v.  Trust  Co.  (2d  Circuit)  31  C.  C.  A.  520,  87 
Fed.  51. 

When  a  jury  has  been  duly  waived,  and  the  case  tried  to  the  court  on  an 
agreed  statement  of  facts,  and  the  damages  recoverable  are  a  liquidated  sum. 
the  appellate  court,  on  reversing  a  judgment  for  defendant,  will  not  award 
a  new  trial,  but  will  direct  a  Judgment  to  be  entered  against  defendant.  Judg- 
ment (C.  0.  1806)  73  Fed.  395,  reversed.  Rathbone  v.  Board  of  Com'rs  of 
Kiowa  County,  Kan.  (8th  Circuit)  27  C.  C.  A.  477,  83  Fed.  125. 

Plaintiffs  brought  an  action  in  the  United  States  circuit  court,  whose  Juris- 
diction of  the  case  rested  wholly  upon  diverse  citizenship,  alleging  in  their 
complaint  that  they  were  residents  of  the  state  of  Montana,  but  failing  to 
allege  that  they  were  citizens  thereof,  ^e  defendants  answered.  There 
was  a  protracted  trial  of  the  case,  resulting  In  a  verdict  and  Judgment  for  the 
plaintiffs.  The  defendants  moved  for  a  new  trial,  upon  numerous  grounds. 
This  motion  was  denied.  The  defendants  then  presented  voluminous  bills  of 
exceptions,  sued  out  a  writ  of  error,  and  presented  numerous  assignments  of 
error.  At  no  stage  of  the  proceedings,  until  the  hearing  in  the  circuit  court 
of  appeals,  did  the  defendants  suggest  the  defect  in  the  allegations  of  citizen- 
ship, nor  the  want  of  Jurisdiction;  but,  upon  such  hearing,  they  moved  to 
dismiss  the  writ  of  error,  and  remand  the  cause,  with  instructions  to  dismiss 
it,  for  want  of  Jurisdiction.  It  clearly  appeared  from  the  record,  though  not 
by  direct  averment,  that  the  necessary  diversity  of  citizenship  existed.  FeW 
that,  as  the  court  was  without  Jurisdiction,  because  of  the  defective  averment, 
the  cause  would  be  remanded  for  appropriate  action  by  the  circuit  court, 
which  might,  in  its  discretion,  permit  an  amendment.  Hunt  v.  Howes  (5th 
Circuit)  21  C.  C.  A.  356,  74  Fed.  657. 

There  Is  no  fixed  rule  governing  the  exercise  by  the  circuit  court  of  appeals 
of  its  equitable  power  to  reserve  leave  to  the  court  below  to  hear  a  motion 
by  a  defeated  complainant  to  amend  his  pleading,  but  such  leave  will  not  l>e 
reserved  where  the  complainant  was  defeated  below  on  the  merits,  and  made 
no  application  to  amend  before  appeal,  nor  merely  to  permit  the  continuance 
of  litigation,  where  there  are  no  apparent  equities  sufficiently  strong  to  Justify 
it.     Post  V.  Electrical  Co.  (1st  Circuit)  32  C.  C.  A.  151,  81)  Fed.  1. 

A  petition  which  avers  the  residence  of  the  parties  only  cannot  be  amended 
on  appeal  so  as  to  show  citizenship;  but  the  Judgment  may  be  reversed,  and 
the  cause  remanded,  with  instructions  to  dismiss  the  suit,  unless,  by  proper 
amendment  below,  diverse  citizenship  is  made  to  appear.  Insurance  Co.  v. 
Barker  (5th  Circuit)  32  C.  C.  A.  124,  88  Fed.  814. 

Where  a  suit  In  equity  for  Infringement  of  a  patent  had  been  pending  18 
years,  had  survived  two  masters  to  whom  it  was  referred,  had  been  before 
one  master  for  over  9  years,  and  finally  resulted  in  a  decree  for  nominal  dam- 
ages only,  held,  that  the  court,  on  appeal,  though  satisfied  that  the  conclusions 
below  were  too  sweeping  in  character,  and  that  complainants  were  entitled 
to  recover  a  substantial  sum,  would  not  remand  the  cause  for  further  pro- 
ceedings, but  would  itself,  from  the  evidence  In  the  record,  ascertain  the 
proper  amount,  and  render  a  decree  therefor.  Tuttle  v.  Claflln  (2d  Circuit)  76 
Fed.  227.  22  C.  C.  A.  138. 

Money  deposited  in  a  district  court  as  a  tender  by  respondents  in  an  ad- 
miralty cause  remains  in  that  court  pending  an  appeal  from  a  decree  for 
libelants,  and  the  circuit  court  of  appeals  has  no  control  over  the  money,  or 
over  the  district  court  hi  regard  to  it,  except  when  the  cause  Is  reviewed  and 
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determined,  and  remanded  for  further  proceedings.  Mignano  v.  MacAndrews 
(2d  Circnit)  4  C.  C.  A.  4,  56  Fed.  300. 

A  motion  for  mandamus  from  an  appellate  court  to  correct  an  alleged  diso- 
bedience of  its  mandate  will  be  denied  where  the  record  on  appeal  does  not 
constitute  the  entire  record  in  the  lower  court,  and  does  not  present  important 
facts  necessary  to  the  determination  of  the  question  of  repugnancy  between 
the  mandate  and  the  order  made  under  it.  In  such  case  the  proper  remedy 
Is  an  appeaL  In  re  Postal  Tel.  Cable  Co.  (7th  Circuit)  85  Fed.  853,  29  C.  C. 
A.  456. 

A  new  question  arising  in  the  trial  court  in  proceedings  subsequent  to  the 
mandate  of  an  appellate  court,  and  not  included  therein,  may  be  the  subject 
of  another  appeaL  Laidlaw  v.  Navigation  CJo.  (9th  Circuit)  81  Fed.  876,  26 
C.  C.  A.  665. 

Sec.  11.  That  no  appeal  or  writ  of  error  by  which  any  order,  judg- 
ment, or  decree  may  be  reviewed  in  the  circuit  courts  of  appeals,  under 
the  provisions  of  this  act,  shall  be  taken  or  sued  out  excei)t  within  six 
months  after  the  entry  of  the  order,  judgment,  or  decree  sought  to  be  re- 
viewed:^* //ro'iVW,  however,  that  in  all  cases  in  which  a  lesser  time  is  now 
by  law  limited  for  appeals  or  writs  of  error  such  limits  of  time  shall  ap- 
ply to  appeals  or  writs  of  error  in  such  cases  taken  to  or  sued  out  from 
the  circuit  courts  of  appeals.  And  all  provisions  of  law  now  in  force 
regulating  the  methods  and  system  of  review,  through  appeals  or  writs 
of  error,  shall  regulate  the  methods  and  system  of  appeals  and  writs  of 
error  provided  for  in  this  act  in  respect  ol  the  circuit  courts  of  appeals,**^ 
including  all  provisions  for  bonds  or  other  securities  to  be  required  and 
taken  on  such  appeals  and  writs  of  error;  and  any  judge  of  the  circuit 
courts  of  appeals,  in  respect  of  cases  brought  or  to  be  brought  to  that 
court,  shall  have  the  same  powers  and  duties  as  to  the  allowance  of  ap- 
peals or  writs  of  error,  and  the  conditions  of  such  allowance,  as  now  by 
law  belong  to  the  justices  or  judges  in  respect  of  the  existing  courts  of 
the  United  States,  resi>ectively. 

«i  To  give  the  circuit  court  of  appeals  jurisdiction  of  a  writ  of  error,  the 
writ  must  be  issued  and  filed  with  the  court  below  within  the  time  pre- 
scribed by  law.  and  this  requirement  cannot  be  waived  by  the  parties. 
CoulUette  v.  Thomason  (5th  Circuit)  1  C.  C.  A.  675,  50  Fed.  787;  Stevens  v. 
Clark  (7th  Circuit)  10  O.  C.  A.  379.  62  Fed.  321;  Hamilton  v.  Brown  (5th 
Circuit)  3  C.  C.  A.  639.  53  Fed.  753;  White  v.  Bank  (8th  Circuit)  17  C.  (\  A. 
621.  71  Fed.  97;  Condon  v.  Trust  Co.  (8th  Circuit)  20  C.  C.  A.  110,  73  Fed.  907. 
When  the  writ  is  allowed  within  the  six  months,  but  is  not  actually  issued  by 
the  clerk  until  after  the  expiration  thereof,  it  will  be  dismissed.  U.  S.  v.  Bax- 
ter (8th  Circuit)  2  C.  C.  A.  410,  51  Fed.  624.  When  the  last  day  of  the  six 
months  falls  on  Sunday,  the  appeal  cannot  be  taken,  or  writ  of  error  sued  out, 
on  any  subsequent  day.  Johnson  v.  Meyers  (Sth  Circuit)  4  C.  C.  A.  399,  54  Fed. 
417. 

Parties  cannot  confer  jurisdiction  on  the  circuit  court  of  appeals  to  review 
a  judgment  six  months  after  its  entry  by  the  voluntary  appearance  of  neces- 
sary parties  to  the  appeal.  Dodson  v.  Fletcher  (Sth  Circuit)  79  Fed.  129,  24 
C.  C.  A.  466. 

An  appeal  to  the  circuit  court  of  appeals  may  be  perfected  notwithstanding 
the  security  has  not  been  given  within  six  months  after  the  entry  of  the  decree 
sought  to  be  reviewed.  Wickelman  v.  A.  B.  Dick  Co.  (2d  Circuit)  85  Fed.  851, 
29  C.  C.  A.  436. 

R.  and  S.,  aUeging  themselves  to  compose  the  firm  of  W.  &  Co.,  applied  to 
the  circuit  court  of  appeals  for  an  order  staying  tlie  execution  of  six  several 
decrees  rendered  in  a  cause  In  the  circuit  court,  on  the  ground  that  they  had 
taken  an  appeal  and  given  bond.     The  record  did  not  disclose  that  they  were 
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parties  or  privies  to  the  suit  although  it  showed  that  certain  parties  had  been 
allowed  an  appeal  from  a  part  of  the  decrees,  and  that  later,  and  after  the 
term,  an  appeal  bond  naming  W.  &  Co.  as  a  principal  had  been  approved, 
reciting  that  W.  &  Co.,  among  others,  *'have  prosecuted  an  appeal  to  reverse 
the  decree."  Held,  that  as  the  bond  did  not  show  the  names  of  the  individ- 
uals composing  the  firm,  nor  that  W.  &  Co.  was  a  party  or  privy,  nor  that  it 
was  approved  during  the  term,  nor  any  particular  decree  appealed  from,  nor 
any  citation,  the  applicants«had  not  taken  any  appeal,  nor  given  any  such  bond 
as  to  operate  as  a  supersedeas,  and  that  the  order  applied  for  should  be  denied. 
In  re  Woerishoffer  (5th  Circuit)  21  C.  C.  A.  175,  74  Fed.  915. 

The  mere  filing  of  the  petition  for  appeal  and  the  assignments  of  error  In 
the  clerk's  office  within  the  statutory  period  is  not  a  sufficient  perfection  of 
appeal.     Green  v.  City  of  Lynn  (1st  Circuit)  31  C.  C.  A.  248,  87  Fed.  839. 

Where  the  record  does  not  show  that  the  original  writ  of  error  sued  out  in 
the  circuit  court  of  appeals  has  been  formally  filed  in  the  trial  court,  even 
though  it  was  in  fact  delivered  to  and  lodged  with  the  clerk,  the  appellate 
court  is  without  Jurisdiction.  Insurance  Co.  v.  Phinney  (9th  Circuit)  76  Fed. 
617.  22  C.  C.  A.  425. 

A  writ  of  error  is  not  filed  in  the  trial  court  till  it  is  indorsed  as  ffied  by  the 
clerk.  Gilbert,  Circuit  Judge,  dissenting.  Insurance  Co.  v.  Phinney  (9th  Cir- 
cuit) 76  Fed.  617,  22  C.  O.  A.  425. 

In  United  States  Nat.  Bank  v.  First  Nat  Bank  (8th  Circuit)  79  Fed.  296,  24 
C.  C.  A.  597,  however,  it  was  held  that  a  writ  of  error,  which  has  been  allowed, 
served,  and  returned  to  the  appellate  court  with  the  transcript  of  the  proceed- 
ings in  the  trial  court,  will  not  be  dismissed  because  the  clerk  of  the  trial 
court  has  inadvertently  failed  to  make  an  indorsement  of  its  filing  on  the  writ 
itself. 

Where  a  writ  of  error  was  duly  issued  and  filed  by  the  clerk  of  the  circuit 
court,  but  no  notation  of  Its  filing  made,  and  by  mistake  a  copy  was  attached 
to  the  transcript  instead  of  the  origUial,  on  production  of  the  original,  with  the 
citation,  and  acknowledgment  of  service  thereon,  both  certified  by  the  clerk, 
they  may  be  made  or  recognized  as  part  of  the  record,  or  the  want  of  a  seal 
upon  the  copy  may  be  supplied  by  an  impression  of  the  seal  of  the  appellate 
court.     Bumham  v.  Railway  Co.  (7th  Circuit)  30  C.  C.  A.  594,  87  Fed.  168. 

As  power  to  amend  a  writ  of  error,  under  Rev.  St  §  1005,  is  conferred  by 
this  section  on  the  circiiit  court  of  appeals,  that  court  may  affix  its  seal  to 
such  a  writ  formal  in  all  respects  save  absence  of  a  seal;  and  the  operation 
of  such  a  writ  is  not  defeated  by  the  fact  that  it  ii  not  returned  attached  to 
the  transcript  of  the  record,  where  it  is  returned  on  the  day  the  transcript  is 
filed,  indorsed  as  executed  by  sending  the  transcript  as  commanded,  for  the 
defect  may  be  amended.  Cotter  y.  Railroad  Ca  (6th  Circuit)  10  O.  O.  A.  35, 
61  Fed.  747. 

The  jurisdiction  of  the  court  of  appeals  attaches  upon  the  filing  of  the  writ 
of  error  in  the  office  of  the  clerk  of  the  circuit  court  and  is  not  defeated  by 
irregularity  in  the  transcript  or  in  its  certification.  Bumham  v.  Railway  Co. 
(7th  Circuit)  30  C.  C.  A.  594,  87  Fed.  168. 

See  note  14  to  rule  14,  page  clviii.,  infra;  and  also  the  notes  to  rule  16,  page 
clix.,  infra. 

Where,  in  accordance  with  the  local  practice,  a  motion  for  new  trial  is  made 
after  Judgment  the  judgment  does  not  become  effectiye,  for  the  purposes  of 
a  writ  of  error,  until  such  motion  is  disposed  of,  and  the  time  limited  by  stat- 
ute for  the  allowance  of  an  appeal  or  a  writ  to  review  the  judgment  runs  from 
that  date.  Altenberg  v.  Grant  (6th  Circuit)  83  Fed.  980,  28  C.  C.  A.  244; 
Kingman  &  Co.  v.  Western  Mfg.  Co.,  18  Sup.  Ct.  786,  170  U.  S.  675;  Alexander 
V.  U.  S.  (9th  Circuit)  57  Fed.  828,  6  C.  C.  A.  602. 

In  respect  to  the  time  allowed  for  taking  an  appeal,  a  final  decree  of  fore- 
closure and  sale  takes  efl!ect  from  the  date  of  its  entry,  and  not  from  the  date 
of  appointment  of  a  master  to  make  the  sale.  Duncan  v.  Railroad  Co.  (0.  C.> 
88  Fed.  840. 

An  order  of  court  approving  and  confirming  the  clerk's  accounts  covering^ 
the  disbursements  of  the  proceeds  of  a  foreclosure  sale  of  a  railroad  becomes 
a  final  decree  on  the  adjournment  of  the  term,  and  can  l>e  reviewed  only  by  an 
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appeal  taken  within  six  months.  Coe  v.  Railroad  Co.  (5th  Circnlt)  85  Fed. 
489.  29  C.  C.  A.  292. 

An  order  signed  by  the  judge,  and  entered  by  the  clerk,  finally  dismissing 
certain  defendants  from  the  case,  and  directing  the  costs  to  be  taxed,  is  a  final, 
appealable  order,  though  the  amount  of  the  costs  is  not  Inserted  therein;  and  a 
writ  of  error  taken  more  than  six  months  thereafter  must  be  dismissed,  al- 
though a  more  formal  judgment  was  afterwards  entered,  less  than  six  months 
before  the  allowance  of  the  writ.  Prescott  &  A.  C.  Ry.  Co.  v.  Atchison,  T.  & 
S.  F.  R.  Co.  (2d  Circuit)  84  Fed.  213,  28  0.  C.  A.  481.       . 

A  bill  of  exceptions,  after  reciting  the  facts  upon  which  the  court  directed 
a  Terdict,  concluded:  "Forasmuch  as  the  facts  aforesaid  and  the  decision  of 
the  court  thereon  do  not  appear  of  record,  plaintiffs  pray  that  this,  their  bill 
of  exceptions,  may  be  allowed,"  etc.  Held  not  to  imply  that  judgment  had 
been  rendered,  and  a  writ  of  error  within  the  time  limited  after  a  formal 
judgment  subsequently  entered  was  taken  In  time.  Marks  v.  Railroad  Co. 
(9th  Circuit)  76  Fed.  ^1,  22  0.  0.  A.  G30. 

*»  This  provision  does  not  put  in  force  in  the  circuit  court  of  appeals  the 
provision  of  the  Judiciary  act  of  1875  (18  Stat  315)  limiting  the  supreme  court 
in  admiralty  appeals  to  a  review  of  questions  of  law  apparent  on  the  record 
<w  presented  by  bill  of  exceptions;  and  on  such  appeals,  both  from  the  dis- 
trict court  and  from  the  circuit  court  (in  respect  to  the  cases  pending  therein 
at  the  time  of  the  act),  the  circuit  court  of  appeals  will  try  the  case  de  novo. 
Pratt  V.  The  Havilah  (2d  Circuit)  1  C.  C.  A.  77,  48  Fed.  684;  The  State  of 
California  (9th  Ch-cuit)  1  C.  C.  A.  224,  49  Fed.  172;  The  Philadelphian  (1st 
Circuit)  9  a  C.  A.  54,  60  Fed.  423;  The  Coquitlam  (9th  Circuit)  23  C.  C.  A.  438, 
77  Fed.  744. 

But  see  The  Beeche  Dene  (5th  Circuit)  5  C.  C.  A.  208,  55  Fed.  526. 

Quaere,  whether  the  act  of  February  16,  1875  (18  Stat.  315),  requiring  circuit 
courts  to  find  the  facts  in  admiralty  cases,  and  limiting  the  review  of  the 
cause  on  appeal  to  the  supreme  court  to  the  questions  of  law  arising  on  the 
record,  applies  to  causes  decided  by  the  district  courts,  and  reviewed  on  appeal 
by  the  circuit  courts  of  appeal,  under  the  judiciary  act  of  1891.  But,  in  any 
event,  the  cause  goes  to  the  circuit  court  of  appeals  for  review  rather  than 
for  trial.     Fuel  C3o.  v.  McBrier  (8th  Circuit)  28  C.  C.  A.  466,  84  Fed.  495. 

The  circuit  courts  of  appeals  may  review  findings  of  fact  in  admiralty  cases, 
but  win  follow  the  conclusions  of  the  trial  judge  unless  based  on  evidence 
manifestly  hisufficient  The  Brandywine  (4th  Circuit)  31  C.  C.  A.  187,  87  Fed. 
652. 

Writs  of  error  from  the  circuit  court  of  appeals  to  the  circuit  and  district 
courts  are  sued  out  under  the  same  practice  and  regulations  as  in  cases  of 
writs  from  the  supreme  court.  Cotter  v.  Railroad  Co.  (6th  Circuit)  10  C.  C.  A. 
35,  61  Fed,  747.  Such  writs  may  be  issued  from  the  clerk's  office  of  the  cir- 
cuit court  in  which  the  cause  was  tried.  Railroad  Co.  v.  Amato  (2d  Circuit) 
1  C.  C.  A.  468,  49  Fed.  881. 

The  provisions  of  law  limiting  the  jurisdiction  of  the  supreme  court  to  cases 
Uivolving  $2,000  and  $5,000,  respectively,  being  expressly  repealed  by  section 
14,  they  are  not  transferred  to  the  circuit  court  of  appeals  as  "provisions  of 
law  now  in  force";  and  there  is  no  limitation  on  the  jurisdiction  of  that  court 
in  respect  to  the  amount  in  controversy.  Railroad  Co.  v.  Amato  (2d  Circuit) 
1  C.  C.  A.  468,  49  Fed.  881;  Courtney  v.  President,  etc.  (8th  Circuit)  1  C.  C. 
A  249,  49  Fed.  309;  McLIsh  v.  Roflf,  141  U.  S.  661,  12  Sup.  Ct  118. 

The  practice  and  the  rules  of  the  state  courts  do  not  apply  to  proceedings 
taken  in  the  circuit  courts  for  the  purpose  of  review  in  the  circuit  court  of  ap- 
peals.   Railroad  Co,  v.  McGee  (4th  Circuit)  2  C.  C.  A.  81,  50  Fed.  906. 

The  practice  and  rules  in  the  circuit  courts  embracing  the  preparation,  set- 
tling, and  signing  of  bills  of  exception  are  not  within  the  **practice  and  forms 
and  modes  of  proceeding"  required  by  Rev.  St.  §  914.  to  conform  as  near  as 
may  be  to  those  existing  in  like  causes  in  the  courts  of  record  of  the  state. 
Prichard  v.  Budd  (4th  Circuit)  76  Fed.  710.  22  C.  C.  A.  5(H. 

While  the  practice  act  of  Arkansas,  regulating  the  practice  of  state  courtt 
of  original  Jurisdiction,  is  obligatory  on  the  federal  courts  held  in  the  state, 
and  also  (by  virtue  of  26  Stat.  81)  in  the  Indian  Territory,  yet  the  rules  of 
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practice  in  the  supreme  court  of  that  state  are  not  adopted  by  the  circuit 
court  of  appeals  in  cases  coming  from  either  the  state  or  the  territory.  Mc- 
Clellan  v.  Pyeatt  (8th  Circuit)  1  C.  O.  A.  613,  50  Fed.  686. 

The  circuit  court  of  appeals  cannot  take  judicial  notice  of  what  may  appear 
upon  the  records  of  the  district  and  circuit  courts  within  the  circuit  for  which 
it  sits,  but  is  limited  to  the  matters  brought  into  its  own  records  in  the  usual 
manner  of  preparing  appeals  and  writs  of  error.  Fitzgerald  v.  Evans  (Sth 
Circuit)  1  C.  C.  A.  307,  49  Fed.  420;  In  re  Manderson  (3d  Circuit)  2  C.  C.  A. 
490,  51  Fed.  501. 

On  an  appeal  to  the  circuit  court  of  appeals  from  a  decree  in  proceedings  to 
enforce  an  order  of  the  Interstate  commerce  commission,  the  decree  of  the  cir- 
cuit court  is  not  superseded;  but,  if  an  appeal  be  talsen  to  the  supreme  court 
from  the  decree  of  the  circuit  court  of  appeals,  the  latter  decree  is  superseded, 
so  that  the  decree  of  the  circuit  court  remains  in  force  In  any  event.  Railroad 
Co.  V.  Behlmer,  18  Sup.  Ct.  502,  169  U.  S.  644. 

In  general  a  circuit  court  of  appeals  will  not,  pending  an  appeal,  suspend  an 
injunction,  previous  to  the  hearing  on  the  merits,  after  the  trial  judge  has 
refused  to  grant  a  supersedeas.  American  Strawboard  Co.  v.  Indianapolis 
Water  Co.  (7th  Circuit)  26  C.  C.  A.  470,  81  Fed.  423. 

On  appeal  from  an  order  granting  a  preliminary  injunction  in  a  patent  case, 
where  the  court  below  bases  Its  action  entirely  upon  a  prior  decision  in  an- 
other circuit,  sustaining  the  patent,  the  circuit  court  of  appeals  is  not  Itself 
constrained  to  adopt  the  rulings  of  such  other  circuit  court,  but  is  at  liberty 
to  re-examine  the  same,  and  dispose  of  the  questions  of  law  conformably  to 
its  own  convictions,  giving  to  the  former  adjudication  only  such  weight  as, 
in  its  own  judgment,  the  same  is  entitled  to.  Thomson-Houston  Electric  Co. 
V.  Hoosick  Ry.  Co.  (2d  Circuit)  82  Fed.  461,  27  C.  C.  A.  419.  See  note  at  the 
end  of  this  case. 

A  circuit  court  of  appeals,  when  reviewing  a  preliminary  injunction  granted 
on  the  strength  of  a  prior  decision  by  a  circuit  court  of  appeals  of  another 
circuit,  is  not  precluded,  by  such  prior  decision,  from  inquiring  into  the  valid- 
ity of  the  patent  on  the  merits.  Stover  Mfg.  Co.  v.  Mast  Foos  &  (3o.  (7th  Cir- 
cuit) 32  C.  C.  A.  231,  89  Fed.  333. 

An  appeal  taken  to  the  circuit  court  of  appeals  from  a  decree  of  the  circuit 
court,  entered  In  accordance  with  the  mandate  of  the  former  court  upon  a  pre- 
vious appeal,  will  be  dismissed,  even  though  an  appeal  lie  to  the  supreme  court 
from  the  decision  of  the  circuit  court  of  appeals.  Merrill  v.  Bank  (Sth  Circuit) 
78  Fed.  208,  24  C.  C.  A.  63. 

Sec.  12.  That  the  circuit  courts  of  appeals  shall  have  the  powers 
specified  in  section  seven  hundred  and  sixteen  of  the  Revised  Statutes 
of  the  United  States.** 

8*  Under  the  authority  **to  Issue  all  writs  not  specifically  provided  for  by 
statute  which  may  be  necessary  for  the  exercise  of  its  jurisdiction,  and  agree- 
able to  the  usages  and  principles  of  law,"  as  provided  in  Rev.  St  §  716,  a  writ 
of  certiorari  cannot  be  made  to  serve  the  same  purpose  as  an  appeal  or  writ 
of  error,  except  as  provided  in  section  6.  American  Const  Co.  v.  Jackson- 
viUe.  T.  &  K.  W.  Ry.  Co.,  148  U.  S.  372,  13  Sup.  Ct  758. 

A  writ  of  habeas  corpus  cannot  perform  the  office  of  a  writ  of  error  or  an 
appeal.  Sternaman  v.  Peck  (2d  Circuit)  26  C.  C.  A.  214,  80  Fed.  883;  Price 
V.  McCarty  (2d  Circuit)  32  C.  C.  A.  162,  89  Fed.  84. 

It  seems  that  where  a  circuit  or  district  court  refuses  to  hear  a  case  for 
want  of  jurisdiction,  and  the  question  thus  decided  may  be  heard  on  a  certificate 
In  the  supreme  court  under  section  5,  it  would  not  be  within  the  power  of  the 
circuit  court  of  appeals  by  mandamus  to  compel  such  circuit  or  district  court  to 
take  jurisdiction,  but  such  power  is  vested  in  the  supreme  court  whenever  rem- 
edy by  appeal  or  writ  of  error  or  certificate  Is  Inadequate.  U.  S.  v.  Swan  (6th 
Circuit)  13  C.  C.  A.  77,  65  Fed.  (M7. 

A  circuit  court  of  appeals  cannot  issue  a  writ  of  mandamus  except  in  a  case 
of  which  it  has  already  acquired  jurisdiction  by  other  proceedings.  U.  S.  v. 
Judges  of  United  States  Court  of  Appeals  (8th  Circuit)  85  Fed.  177,  29  a  C. 
A.  78. 
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Sec.  13.  Appeals  and  writs  of  error  may  be  taken  and  prosecuted 
from  the  decisions  of  tlie  United  States  court  in  the  Indian  Territory  to 
the  supreme  court  of  the  United  States,  or  to  the  circuit  court  of  ap- 
peals in  the  eighth  circuit,  in  the  same  manner  and  under  the  same 
regulations  as  from  the  circuit  or  district  courts  of  the  United  States,  un- 
der this  act'* 

»*  As  the  act  of  March  1,  1895  (28  Stat.  693),  creating  a  court  of  appeals  for 
the  Indian  Territory  contained  no  clause  saving  the  Jurisdiction  of  the  circuit 
conn  of  appeals  for  the  eighth  circuit  over  pending  appeals  and  writs  of  error, 
the  latter  court  has  no  power  to  hear  and  determine  any  cases  coming  from  the 
United  States  court  in  the  Indian  Territory  which  were, pending  and  undeter- 
mined on  its  docket  at  the  date  of  that  act  Gk)wen  v.  Bush  (8th  Circuit)  18  C. 
C.  A.  572,  72  Fed.  299;  Scott  v.  Hanmer  (8th  Circuit)  18  C.  C.  A.  565,  72  Fed. 
289.     But  see  the  act  approved  February  8,  1896,  on  page  xlv.,  infra. 

In  the  act  of  March  1.  1895,  creating  a  court  of  appeals  for  the  Indian  Ter- 
ritory, and  giving  it  full  Jurisdiction,  civil  and  criminal,  the  provision  of  sec- 
tion 11,  that  "writs  of  error  and  appeals  from  the  flnal  decision  of  said  appel- 
late court  shall  be  allowed,  and  may  be  taken  to  the  circuit  court  of  appeals 
for  the  Eighth  Judicial  circuit,  in  the  same  manner  and  under  the  same  regu- 
lations as  appeals  are  taken  from  the  circuit  courts  of  the  United  States,** 
conferred  upon  that  court  fuU  appellate  Jurisdiction,  including  that  in  cases 
of  infamous  crimes,  which  was  theretofore  vested  in  the  United  States  supreme 
court     Harless  v.  U.  S.  (8th  Circuit)  31  0.  0.  A.  397,  88  Fed.  97. 

The  act  of  March  1,  1896  (2  Supp.  Rev.  St  p.  392),  which  extended  the  Juris- 
diction of  the  United  States  courts  in  the  Indian  Territory  to  capital  cases, 
having  also  created  the  court  of  appeals  in  that  territory,  with  power  to 
entertain  appeals  and  writs  of  error,  the  Jurisdiction  of  such  court  to  review 
Judgments  in  capital  cases  is  exclusive,  and  the  supreme  court  has  no  appel- 
late jurisdiction  of  such  cases.  Brown  v.  U.  S.,  19  Sup.  Ct  56;  Curley  v. 
Same,  Id. 

Sec  14.  That  section  six  hundred  and  ninety-one  of  the  Revised 
Statutes  of  the  United  States,  and  section  three  of  an  act  entitled  "An 
act  to  facilitate  the  disposition  of  cases  in  the  supreme  court,  and  for 
other  purposes,"  approved  February  sixteenth,  eijjhteen  hundred  and 
seventy-five,  be,  and  the  same  are  hereby,  repealed; '•  and  all  acts 
and  parts  of  acts  relating  to  appeals  or  writs  of  error,  inconsistent 
with  the  provisions  for  review  by  appeals  or  writs  of  error  in  the 
preceding  sections  five  and  six  of  this  act,  are  hereby  repealed.'^ 

36  This  repeal  affects  only  the  Jurisdictional  amounts  specified,  and  does 
not  do  away  with  the  necessity  for  a  final  Judgment  as  a  basis  of  the  appeal. 
McLish  V.  Roff.  141  U.  S.  661,  12  Sup.  Ct  118. 

3T  Section  16  of  the  interstate  commerce  law,  as  amended  by  the  act  of 
March  2, 1889,  which  gives  to  the  Interstate  commerce  commission  a  summary 
proceeding  in  the  circuit  court  to  enforce  its  orders,  was  repealed  by  the  above 
act  in  so  far  as  it  allowed  an  appeal  direct  to  the  supreme  court  when  the  matter 
In  dispute  exceeded  $2,000,  and  the  appeal  should  now  be  taken  to  the  circuit 
court  of  appeals.  Interstate  Commerce  Commission  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  149  U.  S.  264.  13  Sup.  Ct  837. 

Rev.  St  §§  651,  697,  authorizmg  a  certificate  of  division  of  opinion  of  the  cir- 
cuit court  in  criminal  cases,  in  order  to  obtain  the  opinion  of  tlie  supreme  court, 
were  repealed  by  this  provision,  in  connection  with  the  provisions  of  sections 
5  and  6.  U.  S.  v.  Kider,  l<i3  U.  S.  132,  16  Sup.  Ct  983;  Same  V.  Heweclcer, 
164  U.  S.  46.  17  Sup.  Ct.  18. 

Rev.  St  U.  S.  $  763,  giving  circuit  courts  appellate  Jurisdiction  in  habeas 
corpus  cases,  was  abrogated  by  this  act  Webb  v.  York  (8th  Circuit)  21  C.  C. 
A.  65,  74  Fed.  753. 
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Sec.  15.  That  the  circuit  courts  of  appeals,  in  cases  in  which  the 
judgments  of  the  circuit  courts  of  appeals  are  made  final  by  this 
act,*®  shall  have  the  same  appellate  jurisdiction,  by  writ  of  error  or 
appeal,  to  review  the  judgments,  orders,  and  decrees  of  the  supreme 
courts '"  of  the  several  territories  as  by  this  act  they  may  have  to 
review  the  judgments,  orders,  and  decrees  of  the  district  court  and 
circuit  courts;  and  for  that  purpose  the  several  territories  shall,  by 
orders  of  the  supreme  court,  to  be  made  from  time  to  time,  be  as- 
signed to  particular  circuits.** 

Approved  March  3,  1891. 

8  8  The  circuit  courts  of  appeals  have  no  jurisdiction  over  judgments  and 
decrees  of  the  supreilie  courts  of  the  territories  except  in  the  classes  of  cases 
In  which  the  judgments  of  the  circuit  courts  of  appeals  are  made  final  by  sec- 
tion 0.  Shnte  v.  Keyser,  149  U.  S.  649,  13  Sup.  Ct.  9(K);  Mlnipg  Co.  v.  Ripley, 
151  U.  S.  79,  14  Sup.  Ct  236,  aifirming  (8th  Circuit)  3  C.  C.  A.  388,  53  Fed.  7; 
Badaracco  v.  Cerf  (8th  Circuit)  3  C.  C.  A.  491,  53  Fed.  169.  In  other  cases, 
where  the  matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  of  $5,000,  the 
supreme  court  has  jurisdiction.     Id. 

The  decisions  of  the  circuit  courts  of  appeals  are  not  made  "final"  by  section 
6  in  cases  of  infamous  crimes,  and  therefore  those  courts  have  no  jurisdiction, 
under  section  15,  to  review  the  judgments  of  territorial  supreme  courts  in  such 
cases.    Folsom  v.  U.  S.,  160  U.  S.  121,  16  Sup.  Ct.  222. 

8»  The  appellate  jurisdiction  of  the  circuit  court  of  appeals  over  territorial 
courts  is  limited  to  the  supreme  courts  of  the  territories.  In  re  Boles  (8th 
Circuit)  1  C.  C.  A.  48,  48  Fed.  75. 

The  district  court  of  Alaska  is  in  effect  the  supreme  court  of  that  territory, 
so  as  to  authorize  the  review  of  its  judgments  by  the  circuit  court  of  appeals  of 
the  ninth  circuit.  The  Coquitlam  v.  U.  S.,  163  U.  S.  346,  16  Sup.  Ct.  1117. 
See  the  act  approved  July  8,  1898,  page  xlvil.,  infra. 

*o  A  circuit  court  of  appeals  has  no  jurisdiction  to  award  a  writ  of  habeas 
corpus,  to  be  served  in  a  territory  assigned  to  Its  circuit  under  this  section, 
to  secure  the  release  of  a  person  there  held  in  custody.  In  re  Boles  (8th  Cir- 
cuit) 1  C.  C.  A.  48,  48  Fed.  75. 

Joint  resolution  to  provide  for  the  organization  of  the  circuit  courts  of  appeals. 

Re^sdved  by  the  senate  and  house  of  representatives  of  the  United  States  of 
America,  in  congress  assembled,  that  the  first  meeting  of  the  several  circuit 
courts  of  appeals  mentioned  in  the  act  of  congress  passed  at  this  present 
session,  entitled  "An  act  to  establish  circuit  courts  of  appeals,  and  to 
define  and  regulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the 
United  States,  and  for  other  purposes,"  shall  be  held  on  the  third  Tues- 
day in  June,  A.  D.  eighteen^  hundred  and  ninety-one;  and  if,  from  any 
casualty,  the  first  meeting  of  any  of  said  courts  shall  fail  to  be  so  held 
on  that  day,  the  first  meeting  of  any  such  court,  so  failing  to  be  held, 
shall  be  held  on  such  day  subsequent  thereto  as  tlie  chief  justice,  or  any 
justice  of  the  supreme  court  of  the  United  States  assigned  to  such  cir- 
cuit, shall  direct;  a/nd  be  it  further  resolved,  that  nothing  in  said  act  shall 
be  held  or  construed  in  any  wise  to  impair  the  jurisdiction  of  the  su- 
preme court  or  any  circuit  court  of  the  United  States*^  in  any  case  now 
pending  before  it,  or  in  respect  of  any  case  wherein  the  writ  of  error  or 
the  appeal  shall  have  been  sued  out  or  taken  to  any  of  said  courts  be- 
fore the  first  day  of  July,  Anno  Domini  eighteen  hundred  and  ninety- 
one.*^ 

Approved  March  3,  1891, 
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*i  This  clause  does  not  prevent  the  circuit  court  of  appeals  from  reviewing 
causes  penaing  in  tue  cucuii  couns  at  me  date  of  the  act,  although  they  in- 
volved less  than  $5,000,  and  for  that  reason  were  not  before  reviewable  in 
any  court.  Making  the  judgment  reviewable  does  not  impair  the  court's 
jurisdiction.     Raih-oad  Co.  v.  Amato  (2d  Circuit)  1  C.  C.  A.  468,  49  Fed.  881. 

<2  This  provision  operated  to  preserve  the  appellate  jurisdiction  of  the  su- 
preme court  in  pending  cases  until  July  1,  1891,  so  that  from  March  3d  until 
that  date  a  party  might  carry  his  cause  eitlier  to  the  supreme  court  or  the 
circuit  court  of  appeals.  Raih-oad  Co.  v.  Bennett  (Gth  Circuit)  1  C.  C.  A.  392. 
49  Fed.  598;  Wauton  v.  De  Wolf,  142  U.  S.  138,  12  Sup.  Ct.  173. 

In  a  case  where  federal  jurisdiction  depends  upon  diverse  citizenship,  a 
¥rrit  of  error  from  the  supreme  court  to  the  circuit  court,  filed  after  July  1. 
1891,  will  be  dismissed,  notwithstanding  it  was  allowed  by  the  court,  and  a 
sop^-sedeas  filed  and  approved  before  such  date.  Cincinnati  Safe  &  Lock 
Co.  V.  Grand  Rapids  Safety  Deposit  Co.,  146  U.  S.  54,  13  Sup.  Ct  13. 

The  supreme  comrt  will  refuse  to  redocket  a  cause  appealed  from  the  circuit 
court  in  which  federal  jurisdiction  depended  upon  diverse  citizenship,  which 
was  once  dismissed,  and  in  which  a  new  appeal  was  allowed  after  July  1. 
1891.     Wauton  v.  De  Wolf,  142  U.  S.  138.  12  Sup.  Ct  173. 

A  decree  wiU  not  take  final  effect  for  the  purposes  of  an  appeal  to  the  su- 
preme court  until  after  a  rehearing,  duly  entertained  and  filed,  is  disposed  of. 
Yorhees  v.  Manufacturing  Co.,  151  U.  S.  135, 14  Sup.  Ct  295. 

This  act  does  not  authorize  a  review  by  the  supreme  court  on  appeal  or 
writ  of  error  of  a  decree  filed  in  October,  1891,  dismissing  a  bill  praying  for 
a  mandatory  injunction  to  compel  certain  railroad  companies  to  afford  the 
complainants  the  same  facilities  as  are  afforded  to  any  other  connecting  road, 
and  for  such  other  relief  as  may  be  deemed  equitable.  Little  Rock  ^  M.  R. 
Co.  V.  East  Tennessee,  Y.  &  G.  R.  Co.,  16  Sup.  Ct  189, 159  U.  S.  698. 
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AMENDMENTS. 


An  act  to  amend  the  act  entitled  "An  act  to  establish  drcnit  coarts  of  appeals 
and  to  define  and  regulate  in  certain  cases  the  jurisdiction  of  the  courts  of 
the  United  States,  and  for  other  purposes,*'  approved  March  third,  eighteen 
hundred  and  ninety-one. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
TJnift^d  StafpH  of  America  in  Congress  assembled^  That  the  seventh 
section  of  the  act  of  congress  entitled  "An  act  to  establish  circuit 
courts  of  appeals  and  to  define  and  regulate  in  certain  cases  the 
jurisdiction  of  the  courts  of  the  United  States,  and  for  other  pur- 
poses," approved  March  third,  eighteen  hundred  and  ninety-one, 
be,  and  the  same  is  hereby,  amended  t»  read  as  follows: 

"That  where,  upon  a  hearing  in  equity  in  a  district  court  or  a 
circuit  court,  an  injunction  shall  be  granted,  continued,  refused, 
or  dissolved  by  an  interlocutory  order  or  decree  or  an  application 
to  dissolve  an  injunction  shall  be  refused  in  a  case  in  which  an  ap- 
peal from  a  final  decree  may  be  taken  under  the  provisions  of  this 
act  to  the  circuit  court  of  appeals,  an  appeal  may  be  taken  from 
such  interlocutory  order  or  decree  granting,  continuing,  refusing, 
dissolving,  or  refusing  to  dissolve  an  irfjunction  to  the  circuit 
court  of  appeals:  *•  I*rovided,  That  the  appeal  must  be  taken  within 
thirty  days  from  the  entry  of  such  order  or  decree,  and  it  shall  take 
precedence  in  the  appellate  court;  and  the  proceedings  in  other 
respects  in  the  court  below  shall  not  be  stayed  unless  otherwise 
ordered  by  that  court  during  the  pendency  of  such  appeal:  And 
provided  further.  That  the  court  below  may  in  its  discretion  re- 
quire as  a  condition  of  the  appeal,  an  additional  injunction  bond." 

Approved  February  18,  1895. 

*»  An  order  so  modifying  an  interlocutory  decree  lor  a  broad  perpetual  in- 
junction against  infringement  of  a  patent  as  to  permit  defendant  to  manufac- 
ture and  sell,  for  a  limited  time,  certain  infringing  machines,  is  an  order  dis- 
solving pro  tanto  the  original  injunction,  and  is  consequently  an  appealable  in- 
terlocutory decree,  in  the  meaning  of  this  section.  BisseU  Carpet-Sweeper  Co. 
V.  Goshen  Sweeper  CJo.  (6th  Circuit)  19  C.  C.  A.  25,  72  Fed.  545. 

A  decree,  made  after  final  hearing  on  the  merits,  declaring  infringement  of 
a  trade-mark,  awarding  a  perpetual  injunction,  and  referring  the  cause  to 
a  master  for  an  accounting,  is  not  an  appealable  final  decree,  but  is  an 
interlocutory  decree,  from  which  an  appeal  will  lie  within  30  days,  under  this 
section.  Raymond  v.  Baking-Powder  Co.  (7th  Circuit)  76  Fed.  466^  22  C.  C. 
A.  276. 

This  act  authorizes  appeals  not  only  from  orders  granting,  continuing,  etc., 
preliminary  Injunctions,  but  also  from  interlocutory  decrees  made  after  full 
hearing  on  the  merits,  granting  an  injunction,  and  referrhig  the  cause  to  a 
master  to  ascertain  profits  and  damages.  Lockwood  v.  Wickes  (8th  Circuit) 
75  Fed.  118,  21  C.  C.  A.  257. 

A  decree  adjudging  that  complainant  is  the  owner  of  the  patents  sued  on, 
that  the  claims  of  said  patents,  or  some  of  them,  are  valid,  and  that  defend- 
ants have  infringed  them,  and  granting  a  perpetual  injunction,  is  appealable 
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as  a  final  decision  upon  the  matters  so  adjudicated,  under  section  6  of  the 
act  establishing  the  circuit  courts  of  appeal,  and  not  as  an  Interlocutory  decree, 
under  amended  section  7,  although  the  decree  further  refers  the  cause  to 
a  master  for  an  accounting  of  profits,  and  expressly  reserves  the  question  of 
costs.  Per  Showalter,  Circuit  Judge  (Woods,  Circuit  Judge,  contra).  Stand- 
ard Elevator  Co.  v.  Crane  Elevator  Co.,  22  C.  C.  A.  549,  7Q  Fed.  767. 

The  assembling  of  a  prayer  for  an  unnecessary  Injunction  with  a  prayer 
for  modification  of  a  decree  or  order  will  not  warrant  a  review  of  the  decree 
or  order,  when  a  direct  appeal  therefrom  is  unauthorized  by  law.  Safe-De- 
posit Co.  v.  Dickson  (7th  Ch:cuit)  78  Fed.  205,  24  C.  C.  A.  60. 

But  an  appeal  from  an  interlocutory  decree  granting  an  injunction  may  be 
taken  from  the  whole  decree.  It  need  not  be  restricted  to  the  part  granting 
the  hijonetion.  Smith  v.  Iron  Works,  17  Sup.  Ct.  407.  165  U.  S.  518,  41  L. 
Ed.  810;   Norton  v.  Wheaton,  Id. 

And  where  a  decree  appoints  a  receiver  for  a  corporation,  orders  its  ofllcers 
to  deliver  the  property  into  the  receiver's  hands,  and  enjoins  them  from  in- 
terfering further  with  It,  the  Injunction,  while  Incidental  to  the  appointment 
of  the  receiver,  forms  a  substantial  part  of  the  decree,  and  is  therefore  ap- 
pealable. Lake  Nat.  Bank  v.  Wolfeborough  Sav.  Bank  (Ist  Circuit)  78  Fed. 
517,  24  C.  C.  A.  195. 

And  in  such  case  the  propriety  of  the  entire  order  or  decree  may  be  consid- 
ered, notwithstanding  the  statutes  do  not  provide  for  an  appeal  from  an  order 
appointing  a  receiver.  United  States  Rubber  Co.  v.  American  Oak  Leather 
Co.  (7th  Chrcuit)  82  Fed.  248,  27  C.  0.  A.  118;  Metropolitan  Nat  Bank  v. 
Same,  Id. 

An  appeal  will  not  lie  from  an  order  appointing  a  receiver,  however,  merely 
because  it  contains  the  usual  mandatory  direction,  in  the  nature  of  an  in- 
junction, requiring  the  defendant,  its  officers,  agents,  and  employes,  to  deliver 
to  the  receiver  the  property  In  their  hands.  Highland  Ave.  &  B.  R.  Co.  v. 
(Columbian  Equipment  Co.,  18  Sup.  Ct  240,  168  U.  S.  627. 

In  a  suit  in  which  an  appeal  would  lie  to  the  circuit  court  of  appeals  from 
a  final  decree,  an  appeal  may  be  taken  from  an  order  granting  a  temporary 
injunction  and  appointing  a  receiver,  even  though  the  Jurisdiction  of  the  cir- 
cuit court  is  also  involved.  In  re  Tampa  Suburban  R.  Co.,  18  Sup.  Ct  177, 
168  U.  a  583. 

And  even  though  the  question  of  the  lower  court's  jurisdiction  is  the  only 
question  involved.  Lake  Nat.  Bank  v.  Wolfeborough  Sav.  Bank  (1st  Circuit) 
78  Fed.  517,  24  C.  0.  A.  195. 

However,  an  order  dissolving  a  temporary  injunction,  which  under  the  cir- 
cumstances is  harmless,  will  not  be  reviewed  in  order  to  decide  a  question  of 
jurisdiction.  Lake  Street  El.  R.  Co.  v.  Farmers*  Loan  &  Trust  Co.  (7th  Cir- 
cuit) 77  Fed.  769,  23  O.  0.  A.  448. 

And  where  the  question  as  to  the  jurisdiction  of  the  circuit  court  was  of  a 
grave  and  vital  character,  held^  that  the  circuit  court  of  appeals  would  not 
then  determine  it,  but  would  decide  the  question  of  the  propriety  of  the  in- 
junction on  Its  merits,  and  leave  the  jurisdictional  question  until  after  final 
decree  below,  so  that  the  parties.  If  they  so  desired,  might  take  it  direct  to  the 
supreme  court     Carson  v.  Combe  (5th  Circuit)  86  Fed.  202,  29  C.  C.  A.  660. 

The  circuit  court  of  appeals  has  no  jurisdiction  of  an  appeal  from  an  inter- 
locutory order  granting  a  preliminary  injunction  when  constitutional  ques- 
tions are  involved.  Town  of  Westerly  v.  Westerly  Waterworks  Ust  Circuit) 
76  Fed.  4€17,  22  a  0.  A.  278;   Same  v.  Seamen's  Friend  Soc,  Id. 

The  circuit  court  of  appeals,  on  an 'appeal  from  an  Interlocutory  decree  of 
the  circuit  court  gn^antlng  an  injunction,  may  consider  and  decide  the  case  on 
iU  merits.  Smith  v.  Iron  Works,  17  Sup.  Ct  407,  165  U.  S.  518,  41  L.  Ed.  810; 
Norton  v.  Wheaton,  Id.;  In  re  Tampa  Suburban  R.  Co.,  18  Sup.  Ct  177,  168 
U.  S.  583. 

On  appeal  from  an  order  made  on  ex  parte  affidavits,  granting  a  preliminary 
injunction,  the  court  may,  If  of  opinion  that  the  bill  has  no  equity  to  sup- 
port It  reverse  the  order  and  direct  the  dismissal  of  the  bill.  Stover  Mfg. 
Co.  V.  Mast,  Foos  &  Co.  (7th  Circuit)  32  C.  C.  A.  231,  89  Fed.  333. 

Upon  an  appeal  from  an  order  granting  a  preliminary  injunction,  where  the 
question  involved  is  one  of  law,  determining  the  ultimate  rights  of  the  par- 
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ties,  and  Is  fully  presented  by  the  record,  the  court  of  appeals  will  decide  the 
same  upon  the  merits,  and  render  a  decree  finally  disposing  of  the  case.  City 
of  Knoxville  v.  Africa  (6th  Circuit)  77  Fed.  501,  23  0.  C.  A.  252;  Citizens* 
Ry.  Co.  V.  Same,  Id. 

But  the  circuit  court  of  appeals  will  not  determine  the  cause  on  Its  merits, 
when  the  rights  of  the  parties  can  be  made  to  appear  only  by  full  proof 
of  the  facts.  City  of  Knoxville  v.  Africa  (6th  Circuit)  77  Fed.  501,  23  C.  C. 
A.  252;  Citizens'  Ry.  Co.  v.  Same,  Id.;  Qark  v.  McGhee  (5th  Circuit)  87  Fed. 
780,  31  C.  C.  A.  321. 

On  appeal  from  an  order  relating  to  a  preliminary  Injunction,  the  decision 
of  the  Judge  below  will  not  be  reversed  unless  It  appears  from  a  consideration 
of  the  case,  as  presented  to  him,  that  his  legal  discretion  to  grant  or  withhold 
the  injunction  was  improvidently  exercised.  Thompson  v.  Nelson  (6th  Cir- 
cuit) 18  C.  0.  A.  137,  71  Fed.  339;  City  of  KnoxvUle  v.  Africa  (6th  Circuit) 
23  0.  C.  A.  252,  77  Fed.  501;  Bradshaw  v.  Bank  (7th  Circuit)  23  O.  C.  A. 
578,  77  Fed.  932;  Southern  Pac.  Co.  v.  Earl  (9th  Circuit)  27  C.  C.  A.  185,  82 
Fed.  690;  Ritter  v.  Ulman  (4th  Circuit)  24  C.  C.  A.  71,  78  Fed.  222. 

On  appeal  from  an  order  granting  a  preliminary  injunction  on  the  strength 
of  a  prior  decision  by  the  circuit  court  against  another  party,  such  prior 
decision  wIU  be  given  the  same  weight  which  it  should  have  before  the  cir- 
cuit court,  in  the  absence  of  some  controlling  reason  for  disregarding  it 
American  Paper  Pail  &  Box  Co.  v.  National  Folding-Box  &,  Paper  Co.  (1892) 
51  Fed.  229,  2  C.  C.  A.  165,  foUowed.  79  Fed.  795  (C.  C.  1897)  affirmed.  Fast- 
ener Ck).  V.  Littauer  (2d  Circuit)  84  Fed.  164,  28  C.  C.  A  133,  80  Fed.  712. 

But  the  power  of  the  circuit  court  of  appeals  to  review  an  order  granting 
or  refusing  a  preliminary  injunction  cannot  be  hampered  or  restricted  by  any 
prior  ruling  of  the  circuit  court,  involving  the  same  question  or  any  phase  of 
the  question,  though  made  in  an  order  from  which  a  direct  appeal  is  not 
allowed,  especially  where  such  ruling  relates  to  the  Jurisdiction  of  the  court 
Lake  Street  El.  R.  Co.  v.  Farmers'  Loan  &  Trust  Co.  (7th  Circuit)  77  Fed.  769, 
23  C.  C.  A.  448. 

On  appeal  from  an  order  granting  a  preliminary  injunction  in  a  patent  case, 
where  the  court  below  bases  its  action  entirely  upon  a  prior  decision  in  an- 
other circuit,  sustaining  the  patent,  the  circuit  court  of  appeals  Is  not  itself 
constrained  to  adopt  the  rulings  of  such  other  circuit  court,  but  is  at  lib- 
erty to  re-examine  the  same,  and  dispose  of  the  questions  of  law  conformably 
to  its  own  convictions,  giving  to  the  former  adjudication  only  such  weighti 
as,  in  Its  own  Judgment,  the  same  Is  entitled  to.  Thomson-Houston  Electric 
Co.  V.  Hooslck  Ry.  Co.,  27  C.  C.  A.  419,  82  Fed.  461.  See  the  note  at  the  end 
of  this  case. 

Where  a  preliminary  injunction  has  been  granted  solely  on  the  strength  of 
a  decision  in  another  circuit,  and  thereafter  the  Judgment  in  the  latter  case 
is  reversed  and  vacated  by  the  circuit  court  of  appeals,  and  the  bill  ordered 
to  be  dismissed,  even  because  of  an  accord  and  satisfaction,  this  so  changes 
the  status  of  affairs  that  the  preliminary  Injunction  will  be  dissolved  on  an 
appeal  therefrom.  Order,  Prlntlng-Press  Co.  v.  Prleth  (1897)  77  Fed.  976. 
reversed.     Prleth  v.  Manufacturing  Co.  (3d  Circuit)  80  Fed.  539,  25  C.  C.  A.  624. 

It  is  not  enough  to  Justify  the  circuit  court  of  appeals  in  reversing  an  order 
of  the  circuit  court  refusing  a  preliminary  injunction  to  stay  a  foreclosure 
sale,  in  a  suit  to  vacate  the  decree  of  foreclosure,  that  the  complaint  prob- 
ably contains  sufficient  averments  to  warrant  the  relief  prayed  for;  but  It 
must  be  made  to  appear  that  there  are  reasonable  grounds  for  believing  that 
the  material  allegations  of  the  bill,  tending  to  show  fraud  and  collusion,  are 
true,  and  that  they  will  probably  be  establlshM  on  the  final  hearing.  Foley 
V.  Safe-Deposit  Co.  (8th  Circuit)  21  C.  C.  A.  78,  74  Fed.  759. 

When  the  circuit  court,  after  final  hearing,  has  made  an  interlocutory  order 
for  a  perpetual  injunction.  It  has  concluded  the  matter  so  far  as  it  is  con- 
cerned; and,  if  the  defendant  fail  to  appeal  within  the  30  days  allowed  by 
the  statute,  his  only  remedy  is  by  appeal  after  final  decree.  He  cannot  there- 
after move  the  court  to  dissolve  the  injunction,  and  then  take  an  appeal 
from  its  order  denying  his  motion.  Appeal  (C.  C.  1896)  77  Fed.  181,  dismissed. 
Baker  v.  Walter  Baker  &  Co.  (4th  Circuit)  83  Fed.  3,  27  C.  C.  A  396. 

Where  a  patent  is  sustained  after  a  full  hearing  on  the  merits,  and  the  tak- 
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ing  of  an  account  would  Involve  littie  labor  and  expense,  complainant  should 
be  allowed  to  waive  his  right  to  an  Injunction  until  the  decree  becomes  final, 
80  as  to  deprive  defendant  of  an  opportunity  to  appeal  from  the  interlocutory 
decree.    liockwood  v.  Wickes  (8th  Circuit)  75  Fed.  118,  21  C.  C.  A.  257. 

An  appeal  in  a  patent  case  from  an  interlocutory  decree  awarding  an  injunc- 
tion and  accounting  must  be  dismissed  when  it  appears  that  the  patent  ha^ 
expired  pending  the  appeal.  Lock  wood  v.  Wickes  (8th  Circuit)  75  Fed.  118, 
21  C  a  A.  257. 

An  appellant  cannot  of  right  dismiss  his  own  appeal;  and,  when  an  ap- 
peal is  dismissed  on  his  motion,  he  is  not  entitled,  in  the  absence  of  special 
equitable  considerations,  to  have  the  order  expressed  to  be  without  prejudice; 
but  where  an  appeal  from  an  interlocutory  order  granting  a  preliminary  in-" 
junction  was  so  dismissed,  the  order  may  state  the  fact  that  the  dismissal 
was  before  any  hearing  on  the  merits.  Appeal,  Tannage  Patent  Co.  v.  Don- 
allan,  75  Fed.  287  (1896),  dismissed.  Donallan  v.  Patent  Ck>.  (1st  Circuit)  79 
Fed.  385,  24  0.  C.  A.  647. 

A  circuit  court  having  ordered  an  injunction  to  issue,  an  appeal  was  taken, 
and  thereupon  it  directed  that  the  injunction  should  not  issue  until  further 
order.  Application  was  then  made  to  the  circuit  court  of  appeals  for  an  origi- 
nal order  directing  the  court  to  vacate  this  latter  order.  Held,  that  the  ap- 
pellate court  could  give  no  such  directions,  as  its  Jurisdiction  is  only  appel- 
late, and  it  can  act  upon  the  court  below  only  by  mandate.  North  Bloomfield 
Gravel  Mhi.  Co.  v.  U.  S.  (9th  Chrcuit)  83  Fed.  2.  27  C.  0.  A.  395. 

The  supreme  court  will  not  issue  a  writ  of  certiorari  to  review  the  action 
of  a  circuit  court  in  granting  a  preliminary  injunction  and  appointing  a 
receiver,  on  the  ground  that  the  orders  were  made  by  a  judge  outside  the 
limits  of  his  circuit,  since  there  is  an  adequate  remedy  by  appeal  to  the  cir- 
cuit court  of  appeals.  In  re  Tampa  Suburban  B.  Co.,  18  Sup.  Ct  177,  IQS 
U.  S.  583. 

An  act  to  extend  the  Jurisdiction  of  the  United  States  circuit  court  of  appeals, 
Eighth  circuit,  over  certain  suits  now  pending  therein  on  appeal  and  writ  of 
error  from  the  United  States  court  in  the  Indian  Territory. 

Be  it  enacted  ly  the  senate  amd  house  of  representatwes  of  the 
United  Staies  of  America  in  congress  assembled^  mat  the  jurisdiction 
of  the  United  States  circuit  court  of  appeals  for  the  Eighth  judicial 
circuit  be,  and  is  hereby,  extended  to  all  suits  at  law  or  equity  now 
pending  therein  upon  writ  of  error  to  or  appeal  from  the  United  States 
court  in  the  Indian  Territory  in  all  cases  wherein  such  writ  of  error  or 
appeal  would  have  vested  jurisdiction  in  said  circuit  court  of  appeals 
but  for  the  act  of  congress  approved  March  first,  eighteen  hundreid  and 
ninety-five,  entitled  "An  act  to  provide  for  the  appointment  of  addi- 
tional judges  of  the  United  States  court  in  the  Indian  Territory,  and  for 
other  purposes."  ** 

Approved  February  8,  1896. 

«« See  the  notes  to  section  13  of  the  act  creating  the  circuit  courts  of  appeals, 
page  xxxix.,  supra. 

.  An  act  to  withdraw  from  the  supreme  court  jurisdiction  of  criminal  cases  not 
capital,  and  confer  the  same  on  the  circuit  courts  of  appeals. 

Be  it  enacted  hy  the  senate  and  house  of  r^resenta^wes  of  the  United 
States  of  America  in  congress  assemblectl  That  so  much  or  section  five 
of  the  act  entitled  "An  act  to  establish  circuit  courts  of  appeals  and 
to  define  and  regrulate  in  certain  cases  the  jurisdiction  of  the  courts 
of  the  United  States,  and  for  other  purposes,"  approved  March  third, 
eighteen  hundred  and  ninety  one,  as  reads  "in  cases  of  conviction  of 
a  capital  or  otherwise  infamous  crime,"  be  amended  by  striking  out 
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the  words  "or  otherwise  infamous,"  so  that  the  same  will  read  "in 
cases  of  conviction  of  a  capital  crime;''  and  that  appeals  or  writs  of 
error  may  be  taken  from  the  district  courts  or  circuit  courts  to  the 
projM^r  circuit  court  of  appeals  in  cases  of  conviction  of  an  infamous 
crime  not  capital:**^  provided,  that  no  case  now  pending  in  the 
supreme  court  or  in  which  an  appeal  or  writ  of  error  shall  have 
been  taken  or  sued  out  before  the  passage  of  this  act  shall  be  here- 
by affected,  but  in  aU  such  cases  the  jurisdiction  of  the  supreme 
court  shall  remain,  and  said  supreme  court  shall  proceed  therein  as 
if  this  act  had  not  been  passed. 
Approved  January  20,  1897. 

*o  In  the  act  of  March  1,  1805,  creating  a  court  of  appeals  for  the  Indian 
Territory,  and  giving  it  full  jurisdiction,  civil  and  criminal,  the  provision  of 
section  11,  that  "writs  of  error  and  appeals  from  the  final  decision  of  said 
appellate  court  shaU  be  allowed,  and  may  be  taken  to  the  circuit  court  of 
appeals  for  the  Eighth  Judicial  circuit,  in  the  same  manner  and  under  the 
same  regulations  as  appeals  are  taken  from  the  circuit  courts  of  the  United 
States,*'  conferred  upon  that  court  full  appellate  jurisdiction,  including  that 
in  cases  of  infamous  crimes,  which  was  tiieretofore  vested  in  the  United 
States  supreme  court.     Ilarless  v.  U.  S.  (8th  Circuit)  31  C.  C.  A.  397,  88  Fed.  97. 

The  act  of  March  1,  1895  (2  Supp.  Rev.  St  p.  392),  which  extended  the  juris- 
diction of  the  United  States  courts  in  the  Indian  Territory  to  capital  cases, 
having  also  created  the  court  of  appeals  in  that  territory,  with  power  to  enter- 
tain appeals  and  writs  of  error,  the  jurisdiction  of  such  court  to  review  judg- 
ments in  capital  cases  is  exclusive,  and  the  supreme  court  has  no  appeUate 
jurisdiction  of  such  cases.     Brown  v.  U.  S.,  19  Sup.  Ct.  56;  Curley  v.  Same,  Id. 

An  act  to  amend  the  act  creating  the  circuit  court  of  appeals  in  regard  to  fees 
and  costs,  and  for  other  purposes. 

Be  it  enacted  hy  the  8e7iate  and  house  of  representatives  of  the 
United  States  of  America  in  congress  assefwtbled^  that  the  second  sec- 
tion of  an  act  to  establish  circuit  courts  of  appeals,  passed  March  third, 
eighteen  hundred  and  ninety-one,  be  amended  so  that  the  clause  there- 
in which  now  reads,  "The  costs  and  fees  in  the  supreme  court  now  pro- 
vided for  by  law  shall  be  costs  and  fees  in  the  circuit  courts  of  ap- 
peals," shall  read,  "The  costs  and  fees  in  each  circuit  court  of  appeals 
shall  be  fixed  and  established  by  said  court  in  a  table  of  fees,  to  be 
adopted  within  three  months  after  the  passage  of  this  act:  provided, 
that  the  costs  and  fees  so  fixed  by  any  court  of  appeals  shall  not,  with 
respect  to  any  item,  exceed  the  costs  and  fees  now  charged  in  the 
supreme  court."  Each  circuit  court  of  appeals  shall,  within  three 
months  after  the  fixing  and  establishing  of  costs  and  fees  as  aforesaid, 
transmit  said  table  to  the  chief  justice  of  the  United  States,  and  with- 
in one  year  thereof  the  supreme  court  of  the  United  States  shall  re- 
vise said  table,  making  the  same,  so  far  as  may  seem  just  and  reason- 
able, uniform  throughout  the  United  States.  The  table  of  fees,  when 
so  revised,  shall  thereupon  be  in  force  for  each  circuit.** 

Approved  February  19,  1897. 

*6  The  table  of  fees  prescribed  by  the  supreme  court  pursuant  to  this  act 
may  be  found  on  page  clxxl..  Infra, 

Sections  2  and  3  of  the  act  approved  June  1,  1898,  concerning  car- 
riers engaged  in  interstate  commerce  and  their  anploy^  provide,  in 
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subetance,  that  when  a  controversy  in  relation  to  wages,  hours  of 
labor,  or  conditions  of  employment  shall  arise  between  a  carrier  and 
its  employ^,  seriously  interrupting  or  threatening  to  interrupt  the 
carrier's  business,  and  the  chairman  of  the  interstate  conmierce  com- 
misgion  and  the  commissioner  of  labor  are  unable  to  arrange  a  settle- 
ment, a  board  of  arbitrators  shall  be  selected,  who  shall,  after  hearing 
the  parties,  make  an  award  which  shall  be  binding  for  a  period  of  one 
year,  unless  set  aside  as  provided  in  section  four  of  the  act.  That  sec- 
tion provides: 

**That  the  award  being  filed  in  the  clerk's  office  of  a  circuit  court  of 
the  United  States,  as  hereinbefore  provided,  shall  go  into  practical 
operation,  and  judgment  shall  be  entered  thereon  accordingly  at  the 
expiration  of  ten  days  from  such  filing,  unless  within  such  ten  days 
either  party  shall  file  exceptions  thereto  for  matter  of  law  apparent 
open  the  record,  in  which  case  said  award  shall  go  into  practical  opera- 
tion and  judgment  be  entered  accordingly  when  such  exceptions  shall 
have  been  finally  disposed  of  either  by  said  circuit  court  or  on  appeal 
therefrom. 

"At  the  expiration  of  ten  days  from  the  decision  of  the  circuit  court 
n\A}ii  exceptions  taken  to  said  award,  as  aforesaid,  judgment  shall  be 
entered  in  accordance  with  said  decision  unless  during  said  ten  days 
either  party  shall  appeal  therefrom  to  the  circuit  court  of  appeals.  In 
such  case  only  such  portion  of  the  record  shall  be  transmitted  to  the 
appellate  court  as  is  necessary  to  the  proper  understanding  and  con- 
sideration of  the  questions  of  law  presented  by  said  exceptions  and  to 
be  decided. 

'The  determination  of  said  circuit  court  of  appeals  upon  said  ques- 
tions shall  be  final,  and  being  certified  by  the  clerk  thereof  to  said 
circuit  court,  judgment  pursuant  thereto  shall  thereupon  be  entered 
by  said  circuit  court. 

'^  exceptions  to  an  award  are  finally  sustained,  judgment  shall  be 
entered  setting  aside  the  award.  But  in  such  case  the  parties  may 
agree  upon  a  judgment  to  be  entered  disposing  of  the  subject-matter 
of  the  controversy,  which  judgment  when  entered  shall  have  the  same 
force  and  effect  as  judgment  entered  upon  an  award." 

An  act  providing  for  the  transfer  from  the  circuit  court  of  appeals  for  the 
Ninth  clrcnit  to  the  supreme  court  of  certain  appeals  from  the  district  court 
for  Alaska. 

Be  U  enacted  hy  the  senate  and  house  of  representatives  of  the 
United  States  of  America  in  congress  assenwled^  that  all  cases,  civil 
and  criminal,  filed  on  appeal  from  the  district  court  of  the  United 
States  for  the  district  of  Alaska  in  the  United  States  circuit  court  of 
appeals  for  the  Ninth  judicial  circuit,  and  pending  on  appeal  therein  on 
and  prior  to  the  thirtieth  day  of  December,  eighteen  hundred  and 
ninety-seven,  of  which  the  supreme  court  of  the  United  States  would 
have  had  jurisdiction  under  the  then  existing  law,  if  a  proper  appeal 
had  been  taken  thereto  at  the  time  said  cases  were  filed  on  appeal 
in  said  circuit  court  of  appeals,  be,  and  the  same  are  deemed  and  treat- 
ed as  regularly  filed  on  appeal  in  the  supreme  court  of  the  United 
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States  as  of  the  date  when  filed  in  said  cbcuit  court  of  appeals.  The 
clerk  of  said  circuit  court  of  appeals  is  directed  to  transmit  to  the 
supreme  court  of  the  United  States,  as  soon  as  practicable,  the  records 
of  such  cases,  and  the  clerk  of  said  supreme  court  is  directed  to  receive 
and  file  the  same  for  hearing  and  determination  in  the  supreme  court 
of  the  United  States  when  regularly  reached  on  the  docket,  subject 
to  any  rules  made  or  to  be  made  by  said  court  which  may  be  applicable. 
Approved,  July  8,  1898. 
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AS  ORIGINALLY  ADOPTED  AND  SUBSEQUENTLY  AMENDED 


With  Annotations  from  Decisions  Rendered  by  the  Supreme 
Court  and  Circuit  Courts  of  Appeals. 
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AMENDED  RULES. 


[Salweqaent  amendments  to  the  rules  of  the  United  States  Circuit  Courts  of 
Appeals  will  be  pabUsbed  in  future  volumes  of  these  reports.] 


FIBST  OntuuiT. 

[The  mlee  as  orlgrinally  adopted,  where  identical  with  those  of  the  other 
circolts,  will  be  found  at  pages  cxlliL-clxx.  Only  such  originally  adopted  rules 
as  were  not  Id^iitical  with  those  of  the  other  circuits,  and  amendments, 
changes,  and  repeals  of  the  rules  as  originally  adopted,  are  given  under  this 
head,  reference  being  made  to  others  in  their  proper  places.] 

L 

[As  originally  adopted.    See  page  cxliiL] 

2. 

[As  originally  adopted.    See  page  czliii.] 


(This  role  as  originally  adopted  read  as  follows:  ^TTerms.  One  term  of  this 
court  shall  be  held  annually  at  the  city  of  Boston  on  the  first  Tuesday  of 
October,  and  shall  be  adjourned  to  such  times  and  places  as  the  court  may 
from  time  to  time  designate.'*  It  was  amended,  Septemb^  15,  1802,  to  take 
effect  the  first  Tuesday  In  November  following.  Mr.  Justice  Gray,  Judge  Colt, 
and  Judge  Putnam  being  present,  so  as  to  read  as  follows:] 

TERMS  AND  SESSIONS. 

One  term  of  this  court  shall  be  held  annually  at  the  city  of  Boston 
at  ten  o'clock  in  the  forenoon  on  the  first  Tuesday  of  October. 
Stated  sessions  thereof  shall  be  there  held  at  the  same  hour  on  the 
first  Tuesday  of  every  month,  and  may  be  adjourned  to  such  times 
and  places  as  the  court  may  from  time  to  time  designate.  But,  un- 
less otherwise  ordered,  auy  adjournment  shall  be  held  to  have  been 
made  to  the  first  day  of  the  next  stated  session. 

4. 

[Amendment,  adopted  October  4,  1898,  to  take  effect  on  the  Ist  day  of  De- 
cember fc^owing;  Mr.  Justice  Gray,  Judge  Colt,  and  Judge  Putnam  being 
present] 

QUORUM. 

L  In  the  absence  of  a  quorum  on  any  day  appointed  for  holding  a 
term,  or  on  any  day  to  which  the  court  is  adjourned,  any  judge  who 
31  C.CJL  Oi) 


Digitized  by 


Google 


lii  AMBNDSD   RULES. 

attends  shall  adjourn  the  court  from  day  to  day;  or,  if  no  judge  is 
present,  the  clerk  shall  so  adjourn;  and,  in  the  absence  of  all  the  judg- 
es and  the  clerk,  the  marshal  or  his  deputy  shall  so  adjourn.  But  the 
court  may,  from  time  to  time,  as  provided  in  rule  3,  enter  orders  direct- 
ing an  adjournment,  or  adjournments,  for  longer  periods  than  from 
day  to  day,  or  sine  die. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present  may 
make  all  necessary  orders  touching  any  suit,  proceeding  or  process,  de- 
pending in  or  returned  to  the  court,  preparatory  to  hearing,  trial  or 
decision  thereof. 

6. 

[As  originally  adopted.    Bee  page  czliy.] 

6. 

[Amendment,  adopted  September  15, 1892,  to  take  effect  the  first  Tuesday  In 
November  foUowing;  Mr.  Justice  Gray,  Judge  CJolt,  and  Judge  Putnam  being 
present.] 

MARSHAL  AND  OTHER  OFFICERS. 

The  marshal  shall  be  in  attendance  during  the  sessions  of  the  court, 
with  such  number  of  bailiffs,  messengers,  and  other  officers  as  the 
court  may  from  time  to  time  order. 

7. 

[As  originally  adopted.    See  page  czliy.] 

8. 

[Ab  orlglDally  adopted.    See  page  czIt.] 

8. 

[As  originally  adopted.    See  page  czIt.] 

10. 

[At  originally  adopted.    See  page  czIt.] 

11. 

[Ab  originally  adopted.    See  page  czItL] 

12. 

[As  originally  adopted.    See  page  clii.] 
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18. 

[Amendment,  adopted  October  4,  1896,  to  take  effect  the  Ist  day  of  De- 
ceml)er  following;  Mr.  Justice  Gray,  Judge  Colt,  and  Judge  Putnam  being 
present.] 

SUPERSEDEAS  AND   COST  BONDS. 

1.  Supersedeas  bonds  in  the  drcuit  and  district  courts  must  be 
taken,  with  good  and  suflScient  security,  that  the  plaintiff  in  error  or 
appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all 
damages  and  costs  if  he  fail  to  make  h^a  plea  good.     Such  indemnity, 
where  the  judgment  or  decree  is  for  the  recovery  of  money  not  other- 
wise secured,  must  be  for  the  whole  amount  of  the  judgment  or  decree, 
including  just  damages  for  delay,  and  costs  and  interest  on  the  appeal; 
but,  in  all  suits  where  the  property  in  controversy  necessarily  follows 
the  suit,  as  in  real  actions  and  replevin,  and  in  suits  on  mortgages, 
or  where  the  property  is  in  the  custody  of  the  marshal  under  admiralty 
process,  or  where  the  proceeds  thereof,  or  a  bond  for  the  value  thereof, 
is  in  the  custody  of  the  court,  indenmity  in  all  such  cases  will  be  re- 
quired only  in  an  amount  suflScient  to  secure  the  sum  recovered  for  the 
use  and  detention  of  the  property,  and  the  costs  of  the  suit  and  just 
damages  for  delay,  and  costs  and  interest  on  the  appeal. 

2.  On  an  appeal  from  an  interlocutory  order  or  decree  granting, 
continuing,  refusing  or  dissolving  an  injunction,  the  appellant  shall,  at 
the  time  of  the  allowance  thereof,  file  a  bond  to  the  adverse  party  in 
such  sum  as  the  judge  who  allowed  the  appeal  shall  direct,  to  answer 
all  costs  if  he  shall  fail  to  sustain  his  appeed. 

14. 

fAmendment,  adopted  February  23,  1894;  Judge  Colt,  Judge  Putnam,  and 
Judge  Nelson  being  present] 

WRITS  OF  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  di- 
rected shall  make  a  return  of  the  same  by  transmitting  a  true  copy 
of  the  record,  bill  of  exceptions,  assignment  of  errors,  and  all  pro- 
ceedings in  the  case,  under  his  hand  and  the  seal  of  the  court* 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal  to 
review  any  judgment  or  decree,  the  derk  of  the  court  by  which 

*  On  an  appeal  In  equity,  in  the  absence  of  joint  stipulation  for  simplifying 
tlie  transcript,  the  clerk  should  send  up  the  whole  of  the  record,  in  the  strict 
W'nse  of  the  word,  made  as  directed  by  Rev.  St  i  750,  except  that,  when 
there  has  been  a  previous  appeal,  matters  preceding  the  mandate  should 
ordinarily  be  omitted;  and,  if  any  parts  thereof  are  omitted,  even  by  joint 
stipulation,  their  nature  should  be  fiidlcated.  But  as  to  the  proofs,  entries, 
Md  papers  on  file  •'necessary  to  the  hearing  of  the  appeal"  (Rev.  St  i  61KS), 
the  derit,  in  the  absence  of  joint  stipulation,  is  to  be  guided  ordinarily  by  the 
selections  of  the  appellant^s  solicitor.  Nashua  &  L.  R.  CJorp.  r,  Boston  Sl  L. 
R.  Corp.  (Ist  Circuit)  0  C.  O.  A.  468,  61  Fed.  237. 
See,  also,  note  12»  page  dv. 
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jch  judgment  or  decree  was  rendered  Bhall  annex  to  and  transmit 
with  the  record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in 
itself,  and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and 
other  proceedings  which  are  necessary  to  the  hearing  in  this  court, 
shall  be  filed.t 

4.  Whenever  it  shall  be  necessary  or  proper.  In  the  opinion  of  the 
presiding  judge  in  any  circuit  or  district  court,  that  original  papers 
of  any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or 
appeal,  such  presiding  judge  may  make  such  rule  or  order  for  the 
safe-keeping,  transporting,  and  return  of  such  original  papers  as  to 
him  may  seem  proper;  and  this  court  will  receive  and  consider 
such  original  papers  in  connection  with  the  transcript  of  the  pro- 
ceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  re- 
turnable not  exceeding  thirty  days  from  the  day  of  signing  the  ci- 
tation, whether  the  return  day  fall  in  vacation  or  in  term  time,  and 
be  served  before  the  return  day.ff 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction 
shall  be  made  up  as  provided  in  general  admiralty  rule  No.  52  of 
the  supreme  court.**  The  testimony  in  such  record  shall  embrace 
the  viva  voce  proof  In  the  district  court,  if  the  same,  or  the  sub- 
stance thereof,  has  been  reduced  to  writing  with  the  approval  of 
its  judge.  The  reasonable  cost  of  so  reducing  the  same  to  writing 
may  be  taxed  as  a  part  of  the  cost  of  the  record,  except  so  far  as 
allowed  as  costs  in  the  district  court 

7.  Further  proof  in  instance  causes  in  admiralty  shall  include 
only  that  which  could  not  with  diligence  have  been  had  at  the  trial 
below,  or  which  was  there  rejected,  or  was  omitted  through  misap- 
prehension, provided  the  evidence  be  accompanied  with  a  certificate 
of  counsel  showing  reasonable  excuse  for  the  misapprehension. 
Except  by  order  of  the  court  first  obtained,  merely  cumulative  proofs 
snail  not  be  so  taken;  but  for  this  purpose  the  evidence  of  witnesses 
who  had  different  duties,  interests,  or  opportunities  of  observation 

tA  clerk's  certificate,  which  shows  that  certain  parts  of  the  record  were 
omitted  from  the  transcript  by  direction  of  appellant's  attorney,  Is,  neverthe- 
less, sufficient  to  bar  a  motion  to  dismiss  the  appeal,  when  it  does  not  appear 
that  the  omitted  parts  are  "necessary  to  the  hearing";  and  in  such  case  the 
appellee,  if  he  thinly  the  transcript  defective,  must  resort  to  a  certiorari  or 
other  remedy.  Nashua  &  L.  R.  Corp.  v.  Bo6t(Hi  &  h,  R.  Corp.  (Ist  Circuit) 
S  C.  C.  A.  468,  61  Fed.  237. 
tt  See  note  14,  page  clvili. 

**  The  amendment  to  paragraph  6  of  this  rule  as  originally  adopted  and 
paragraphs  7-10  were  promulgated  February  23,  1894.  In  a  case  In  which 
the  questions  covered  by  the  rules  were  brought  lip,  the  court  say  that  these 
rules  must  not  be  construed  as  permitting  taking  anew  oral  proofs  taken  In 
the  district  court,  and  not  preserved  In  the  record.  The  Philadelphian  (Ist 
Circuit)  9  C.  C.  A  54,  60  Fed.  423. 

A  rule  in  relation  to  "testimony  in  admiralty  cases  after  appeal"  was  pro- 
mulgated in  the  Sixth  circuit  as  rule  35.  "Rules  In  Admiralty"  were  previously 
promulgated  in  the  Second  circuit,  which  will  be  found  at  pages  lxvil.-lxziL, 
post 
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will  not  ordinarily  be  held  cumulative  in  cases  of  collision  or  other 
maritime  tort. 

8.  Such  further  proof  may  be  taken  after  the  appeal  is  allowed, 
in  the  manner  provided  by  law  for  depositions  de  bene  esse,  or  by 
an  examiner  appointed  by  any  circuit  or  district  judge,  or  selected 
by  the  i>arties,  or  upon  interrogatories  and  commissions  as  provided 
in  rule  44  of  the  circuit  courts  of  this  circuit,  mutatis  mutandis.  It 
must  be  taken  and  filed  forthwith  after  it  is  obtainable,  but  it  can- 
not, except  by  order  of  the  court,  be  taken  or  filed  within  thirty 
days  before  any  session  at  which  the  cause  may  be  heard  as  provided 
in  paragraph  2  of  rule  17,  nor  thereafterwards  until  the  cause  has 
been  postponed  to  the  next  term  or  session. 

9.  Objections  to  further  proof  shall  be  filed  with  the  magistrate 
and  returned  with  the  evidence.  Within  seven  days  after  the  evi- 
dence is  taken,  the  party  so  objecting  may  file  in  print  a  motion  to 
suppress  the  same,  with  a  copy  of  the  objections  and  a  brief.  The 
other  party  may  within  seven  days  thereafter  file  in  print  a  counter 
statement  and  brief.  Hie  objections  and  counter  statement,  so  far 
as  they  contain  matters  of  fact  dehors  the  record,  shall  be  verified 
by  affidavit  The  court  will  consider  the  objections  in  advance  of 
the  trial,  or  in  connection  therewith,  as  it  may  in  each  case  deter- 
mine, and  without  oral  argument,  and  will  order  suppressed  evi- 
dence not  rightfully  taken.  The  party  taking  the  evidence  so  sup 
pressed  shall  pay  the  costs  arising  therefrom,  including  the  printing 
thereof. 

10.  Nothing  herein  shall  exclude  applications  for  leave  to  take 
further  proof,  or  objections  thereto,  in  advance  of  the  taking  there- 
of, or  objections  touching  the  formalities  of  taking  it;  but  the  latter 
must  be  brought  to  the  attention  of  the  court  forthwith  after  the 
evidence  ia  filed. 

16. 

[As  origiDallj  adopted.    See  page  clviii.] 

16. 

[Amendment,  adopted  October  4,  1888,  to  take  effect  on  the  Ist  day  of  De- 
cember foUowing;  Mr.  Justice  Gray,  Judge  Colt,  and  Judge  Putnam  being 
present] 

DOCKETING  CASES. 

1.  The  plaintiff  in  error  or  appellant  shall  docket  the  case,  and  file 
the  record  thereof,  on  or  before  the  return  day,  whether  in  vacation 
or  in  term  tima  But,  for  good  cause  shown,  the  justice  or  judge  who 
signed  the  citation,  or  any  circuit  or  district  judge,  may  enlarge  the 
time,  the  order  of  enlargement  to  be  filed  in  this  court. 

2.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  with  this 
rule,  the  defendant  in  error  or  appellee  may  have  the  case  docketed 
and  dismissed,  whether  in  term  time  or  vacation,  upon  producing  a 
certificate  from  the  clerk  of  the  court  wherein  the  judgment  or  decree 
was  rendered,  stating  the  case,  the  return  day  of  the  citation,  and  that 
the  writ  of  error  or  appeal  was  duly  sued  out  or  allowed.     And  the 
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plaintiff  in  error  or  appellant  shall  not  be  entitled  to  docket  the  case, 
or  file  the  record,  after  the  same  shall  have  been  docketed  and  dis- 
missed under  this  rule,  unless  by  the  order  of  the  court  after  notice  to 
the  adverse  party. 

But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  file  the  record;  and,  if  the  case  is  docketed  and  the  record 
filed  by  the  plaintiff  in  error  or  appellant  within  the  time  prescribed 
by  this  rule,  or  by  the  defendant  in  error  or  appellee  at  any  time  there 
after,  the  case  shall  stand  for  argument. 

3.  On  the  filing  of  the  record,  the  appearance  of  the  counsel  for  the 
party  docketing  the  case  shall  be  entered. 

17. 

[Amendment,  adopted  October  4,  1898,  to  take  effect  on  the  Ist  day  of  De- 
cember following;  Mr.  Justice  Oray,  Judge  Colt,  and  Judge  Putnam  being 
present] 

DOCKET  AND  CALENDARS. 

1.  The  clerk  shall  enter  and  number  on  the  docket  all  cases  con- 
secutively, in  their  proper  chronological  order. 

2,  He  shall  print  at  least  twenty  days  before  the  first  Tuesdays  of 
October,  January  and  April,  respectively,  a  calendar  of  all  the  pending 
(*ases,  arranged  by  districts  in  the  following  order:  Maine«  New 
Hampshire,  Bhode  Island^  Massachusett& 

18. 

[As  originally  adopted.    See  page  clx.] 

19. 

[As  originally  adopted.    See  page  clxl.] 

20. 

[As  originally  adopted.    See  page  clzli.] 

21. 

[Amendment,  adopted  September  16, 1892,  to  take  effect  the  first  Tuesday  In 
November  following;  Mr.  Justice  Gray,  Judge  Colt,  and  Judge  Putnam  being 
present] 

MOTIONa 

1.  The  motion  day  shall  be  the  first  Tuesday  of  every  stated  ses- 
sion of  the  court,  and  any  other  Tuesday  while  the  court  shall  re- 
main in  session. 

2.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall 
contain  a  brief  statement  of  the  facts  and  objects  of  the  motion. 

3.  All  motions  to  dismiss  writs  of  error  or  appeals  (except  motions 
to  docket  and  dismiss  under  rule  16),  or  to  advance  cases,  or  for  a 
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writ  of  certiorari,  and  other  special  motions,  shall  be  printed,  and 
be  accompanied  by  printed  briefs. 

4  No  motion  to  dismiss,  except  on  special  assignment  by  the 
court,  shall  be  heard,  unless  previous  notice  has  been  given  to  the 
adverse  party  or  his  counsel. 

5.  Any  motion  of  which  counsel  shall  have  given  notice  to  the 
cleriw  in  advance  shall  be  entered  on  the  clerk's  list  in  the  order  in 
which  he  receives  notice  thereof,  and  shall  have  priority  in  that 
order  before  other  motions,  unless  otherwise  specially  ordered  by 
the  court 

6.  Half  an  hour  on  each  side  shali  be  allowed  to  the  argument  of 
a  motion,  and  no  more,  without  special  leave  of  the  court,  gi*anted 
before  the  argument  begins.  / 

22. 

[Amendment  adopted  October  4,  1898,  to  take  effect  on  the  Ist  day  of  De- 
cember following;  Mr.  Justice  Gray,  Judge  Ck>lt  and  Judge  Putnam  beiu^ 
present] 

CALL  AND  ORDER  OP  THE  CALENDAR. 

1.  On  the  first  Tuesdays  of  October,  January  and  April,  the  court, 
except  as  may,  from  time  to  time,  be  otherwise  ordered,  will  commence 
calling  cases  for  argument  in  the  order  in  which  they  stand  on  the 
calen^r,  and  proceed  from  day  to  day  during  the  session  in  the  same 
order;  but  no  case  from  the  district  of  Massachusetts  shall  be  called 
before  the  second  Tuesday  of  the  session. 

2.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  when  the  case  is  called  for  trial,  the 
defendant  may  have  the  plaintiff  called,  and  the  writ  of  error  or  appeal 
disDussed. 

3.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for 
trial,  the  court  may  proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff  and  to  give  judgment  according  to  the  right  of  the  case. 

4.  When  a  case  is  reached  in  the  regular  call  of  the  calendar,  and 
there  is  do  appearance  for  either  party,  the  case  may  be  dismissed  at 
the  cost  of  the  plaintiff. 

5.  If  either  of  the  parties  is  ready  when  the  case  is  called,  the  same 
may  be  heard;  and,  if  neither  party  is  ready,  the  case  may  be  dis- 
missed, or  be  postponed  to  the  next  session,  as  the  court  may  order. 

6.  If  a  case  is  <xJleA  for  hearing  at  two  stated  sessions  successively, 
and,  (m  the  call  at  the  second  session,  neither  party  is  prepared  to  argue 
it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellant, 
Qoless  sufiftcient  cause  is  shown  for  further  postponement. 

23. 

(Amendm^it,  adopted  September  15, 1892,  to  take  effect  the  first  Tuesday  In 
NoYember  following;  Mr.  Justice  Gray,  Judge  Colt,  and  Judge  Putnam  being 
present  Paragraph  8,  under  the  amendment  of  September,  1892,  provided  for 
an  addlUonal  fee  of  15  cents  per  page  to  be  paid  the  clerk  for  preparing  the 
record  and  for  all  other  incidental  services  relating  to  the  subject-matter  of 
this  rule.    This  paragraph  was  repealed  by  the  amendment  of  October  4, 
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1898,  to  take  effect  on  the  Ist  day  of  December  following;  Mr.  Justice  Gray, 
Judge  Colt,  and  Judge  Putnam  being  present] 

PRINTING  RBCORDS.t 

1.  In  all  cases,  the  plaintiff  in  error  or  appellant,  on  docketing  a 
case  and  filing  the  record,  shall  enter  into  an  undertaking  to  the 
clerk,  with  surety  to  his  satisfaction,  for  the  payment  of  his  fees,  or 
otherwise  satisfy  him  in  that  behalt 

2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost  of 
printing  the  record,  and  of  his  fee  for  preparing  it  for  the  printer, 
and  shall  notify  to  the  party  docketing  the  case  the  amount  of  the 
estimate.  If  he  shall  not  pay  it  within  a  reasonable  time,  the  clerk 
shall  notify  the  adverse  party,  and  he  may  pay  it.  If  neither  party 
shall  pay  it,  and  for  want  of  such  payment  the  record  shall  not  have 
been  printed  when  the  case  is  reached  at  the  regular  call  of  thp 
docket,**  the  case  may  be  dismissed. 

3.  Upon  payment  by  either  party  of  the  amount  estimated  by  the 
clerk,  twenty-five  copies  of  the  record  shall  be  printed  under  the 
clerk's  supervision,  for  the  use  of  the  court  and  of  counsel. 

4.  The  clerk  shall  take  to  the  printer  the  original  transcript  on 
file,  but  shall  cause  copies  to  be  made  for  the  printer  of  such  orig- 
inal papers  sent  up  under  rule  14,  or  other  original  papers,  as  are 
necessary  to  be  printed, 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the  printed 
copies  are  properly  indexed;  and  he  shall  distribute  printed  copies 
to  the  judges  and  the  reporter,  irom  time  to  time,  as  required,  and 
three  copies  to  the  counsel  for  each  party.  An  additional  number 
of  copies  may  be  printed  at  the  request  of  either  party  for  his  own 
use  and  at  his  own  expense,  or  by  order  of  the  court. 

6.  The  parties  may  stipulate  in  writing  that  parts  only  of  the  rec- 
ord sheJl  be  printed,  and  the  case  may  be  heard  on  the  parts  so 
printed;  but  the  court  may  direct  the  printing  of  other  parts  of  the 
record. 

7.  The  clerk  may  receive  from  either  party,  and  use  as  parts  of 
the  printed  record,  so  far  as  the  same  may  be  of  proper  and  con- 
venient size  and  type,  any  portions  which  have  been  printed  in  any 
other  courty  and  also  printed  copies  of  patents  and  other  exhibits, 
allowing  the  party  furnishing  the  same  such  sum  therefor  as  the 
clerk  deems  reasonable,  to  be  added  to  and  form  a  part  of  the  cost 
of  printing. 

8.  If  the  actual  cost  of  printing  the  record,  together  with  the  fee 
of  the  clerk,  shall  be  less  than  the  amount  estimated  and  paid,  the 
amount  of  the  difference  shall  be  refunded  by  the  clerk  to  the  partv 
paying  It  If  the  actual  cost  and  clerk's  fee  shall  exceed  the  esti- 
mate, the  excess  shall  be  paid  to  the  clerk  before  the  delivery  of  a 
printed  copy  to  either  party  or  his  counsel. 

9.  In  case  of  reversal,  affirmance,   or  dismissal,   with  costs,  the 

t  See  order  of  the  supreme  court  establishing  a  table  of  fees  for  the  circuit 
courts  of  appeals,  page  clxxi.,  post. 
♦♦  See  note  20,  page  clxiv. 
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cost  of  printing  the  record  and  the  clerk's  fee  »h^ll  be  taxed  against 
the  party  against  whom  costs  are  given,  and  shall  be  inserted  in 
the  bodj  of  the  mandate  or  other  proper  process* 

24. 

[As  originally  adopted.    See  page  clxiy.] 

26. 

[As  originally  adopted.    See  page  clxvi.J 

26. 

[As  originally  adopted.    See  page  clzvi.] 

27. 

[Aa  originally  adopted.    See  page  clxvii.] 

28. 

[Ab  originally  adopted.    See  page  clxvii.] 

29. 

[Amendment,  adopted  October  4,  1898,  to  take  effect  on  tbe  1st  day  of  De- 
cember following;  Mr.  Justice  Gray,  Judge  Ck>lt»  and  Judge  Putnam  being 
present.] 

EEHEABING. 

A  petition  for  a  rehearing  after  judgment  may  be  filed  at  the  term 
at  which  the  judgment  is  entered,  and  within  one  calendar  month  after 
snch  entry,  and  not  later,  unless  by  leave  granted  during  the  term.  It 
must  be  in  print,  in  the  form  and  style  required  by  rule  26,  and  it  must 
briefly  and  distinctly  state  its  grounds,  and  be  supported  by  a  certifi- 
cate of  counsel.  It  will  not  be  granted,  or  permitted  to  be  argued, 
unless  a  judge  who  concurred  in  the  judgment  desires  it  and  a  majority 
of  the  court  so  determines.  Provided,  whenever  a  judgment  is  en- 
tered within  less  than  a  month  before  the  term  adjourns,  the  petition 
may  be  filed  within  a  month  after  the  entry  of  judgment,  and  with  the 
same  effect  after  the  term  as  though  filed  before  the  adjournment. 

30. 

[This  rule  as  originally  adopted  is  the  same  as  rule  80,  on  page  clxvlii.,  ex- 
cept that  the  words  "or  territory"  are  omitted  after  the  word  "state."] 

31. 

[As  originally  adopted.  See  page  clxviii.  See,  also,  order  of  the  supreme 
court  estahlishing  a  table  of  fees  for  the  circuit  courts  of  appeals,  page  clxxl., 
post.] 
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32. 


[Amendment  adopted  October  4,  1S»8,  to  take  effect  on  the  Ist  day  of  De- 
cember following;  Mr.  Justice  Gray,  Judge  Ck>lt,  and  Judge  Putnam  being 
present] 

MANDATE. 

In  every  case  finally  detennined,  a  mandate,  or  other  proper  process 
in  the  nature  of  a  procedendo,  shall  be  issued  to  the  court  below,  for 
the  purpose  of  informing  that  court  of  the  {H*oceedings  in  this  court, 
so  that  further  proceedings  may  be  had  in  tihe  court  below  as  to  law 
and  justice  may  appertain.  Such  mandate,  or  other  process,  may 
issue  at  any  time  on  the  order  of  the  court;  but,  unless  otherwise  or- 
dered, it  shall  issue  as  of  course  after  two  calendar  months  from  the 
entr^'  of  judgment,  unless  a  petition  for  a  rdiearing  has  been  filed  and 
remains  undisposed  of. 

33. 

[As  originally  adopted.    See  page  clxx.] 

34. 

[As  originally  adopted.    See  page  clzz.] 

BBROR  IN  GRIMINAIi  OASBS. 

On  or  after  the  allowance  of  a  writ  of  lerror  in  a  criminal  case  cog- 
nizable by  ttds  court,  the  justice  ot  judge  who  allowed  the  writ,  or  the 
court  which  entered  the  judgment,  or  any  judge  thereof,  shall  have 
power  to  admit  to  bail  the  pUunt^  in  error,  according  to  the  rules 
of  law  applicable  to  his  case. 

And  it  is  further  ordered,  the  clerk  shall  cause  to  be  printed  two 
hundred  copies  of  the  foregoing  order  amending  the  rules,  and  he  shall 
distribute  tiie  same  to  the  member  of  the  bar;  and  further,  under  the 
direction  of  the  circuit  judges,  he  shall  arrange  with  some  suitable 
publisher  for  the  publication  of  the  rules  as  amended,  In  such  form 
and  on  such  terms  as  tiie  circuit  judges  may  direct 
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[The  mies  as  originally  adopted,  where  identical  with  those  of  the  other 
circuits,  will  be  found  at  pages  cxlili.-clxx-  Only  such  originally  adopted  rules 
as  were  not  identical  with  those  of  the  other  circuits,  and  amendments, 
changes  and  repeals  of  the  rules  originally  adopted,  are  given  under  this  head» 
reference  being  made  to  others  in  their  proper  places.] 

1. 

[As  originally  adopted.    See  page  czliiLJ 

2. 

[As  originally  adopted.    See  page  czliiL] 

3. 

[This  mie  as  originally  adopted  reads  as  follows:] 

TERMS. 

One  term  of  this  conrt  shall  be  held  annnallj  at  the  city  of  New 
York  on  the  last  Tuesday  of  October,  and  shall  be  adjourned  to 
such  tinies  and  places  as  th^  court  may  from  time  to  time  designate* 

4. 

[As  originally  adopted.    See  page  czliil.] 

5. 

[As  originally  adopted.    See  page  czliv.] 

6. 

[As  originally  adopted.    See  page  czliv.] 

7. 

[As  originally  adopted.    See  page  czliy.] 

8. 

[As  originally  adopted.    See  page  czIt.] 

9. 

[As  originally  adopted.    See  page  czIt.] 
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10. 

[As  originally  adopted.    See  page  cxlv.] 

11. 

[As  originally  adopted,    iee  page  czIyL] 

12. 

[As  originally  adopted.    See  page  clii.] 

13. 

[As  originally  adopted.    See  page  clii!.] 

14. 

[As  originally  adopted.    See  page  dr.] 

15. 

[As  originally  adopted.    See  page  clyiiL] 

16. 

I  .\s  originally  adopted.    See  page  cliz.] 

17. 

[As  originally  adopted.    See  page  clz.] 

18. 

[As  originally  adopted.    See  page  clz.] 

19. 

[As  originally  adopted.    See  page  clzL] 

20. 

[As  originally  adopted.    See  page  clzii] 

21. 

[As  originally  adopted.    See  page  clziiLJ 

22. 

[As  originally  adopted.    See  page  clziiL] 
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23. 

[Amendment  adopted  October  19,  1891;  Mr.  Justice  Blatchford,  Judjfe  Wal- 
lace, and  Judge  Lacombe  being  present.] 

PRINTING   RECORDS.** 

On  the  filing  of  the  transcript,  in  every  caae,  the  clerk  shall  forth- 
witli  ransif  ^  copit-.s  ut  me  same  co  oe  urinied,  auu  siiaii  luiiiisa  -i 
copies  thereof  to  each  party,  at  least  30  days  before  the  argument, 
and  shall  file  9  copies  thereof  in  his  office.  The  parties  may  stipu- 
late in  writing  that  parts  only  of  the  record  shall  be  printed,  and 
the  case  may  be  heard  on  the  parts  so  printed,  but  the  court  may 
direct  the  printing  of  other  parts  of  the  record.  The  clerk  shall  be 
entitled  to  demand  of  the  appellant,  or  plaintiff  in  error,  the  cost 
of  printing  the  record,  before  ordering  the  same  to  be  done.  If  the 
record  shall  not  have  been  printed  when  the  case  is  reached  for  ar- 
gument, for  failure  of  a  party  to  advance  the  costs  of  printing,  the 
case  may  be  dismissed.  In  case  of  reversal,  affirmance,  or  dismissal, 
with  costs,  the  amount  paid  for  printing  the  record  shall  be  taxed 
against  the  party  against  whom  costs  are  given. 

24. 

[Amendment  adopted  October  19,  1891;  Mr.  Justice  Blatchford,  Judge  Wal- 
lace, and  Judge  Lacombe  being  i»*e8ent] 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with 
the  clerk  of  this  court,  at  least  20  days  before  the  case  is  called  for 
argument,  10  copies  of  a  printed  brief,  one  of  which  shall,  on  appli- 
cation, be  furnished  to  each  of  the  counsel  engaged  upon  the  oppo- 
site sida 

2.  This  brief  shall  contain,  in  order  here  stated  :* 

(1)  A  concise  abstract  or  statement  of  the  case,  presenting  suc- 
cinctly the  questions  involved,  in  the  manner  in  which  they  are 
raised. 

(2)  A  specification  of  the  errors  relied  upon,t  which,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  separately  and  particularly 
each  error  asserted  and  intended  to  be  urged;  and,  in  cases  brought 
op  by  appeal,  the  specification  shall  state,  as  particularly  as  may 
be,  in  what  the  decree  is  alleged  to  be  erroneous.  When  the  error 
alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the  speci- 
fication shall  quote  the  full  substance  of  the  evidence  admitted  or 

**  See  order  of  the  supreme  court  establishing  a  table  of  fees  for  the  chrcuit 
courts  of  appeals,  page  clxxl.,  post 
•  See  note  21,  page  clxlv. 
t  See  note  22,  page  dzlv. 
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rejected.  When  the  error  alleged  is  to  the  charge  of  the  court,  the 
specification  shall  set  out  the  part  referred  to  totidem  verbis,  wheth- 
er it  be  in  instructions  given  or  in  instructions  refused.tt  When 
the  error  alleged  is  to  a  ruling  upon  the  report  of  a  master,  the  spec- 
ification shall  state  the  exception  to  the  report,  and  the  action  of  the 
court  upon  it 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages 
of  the  record  and  the  authorities  relied  upon  in  support  of  each 
point.  When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may 
be  deemed  necessary  to  the  decision  of  the  case  shaU  be  printed  at 
length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file 
with  the  clerk,  at  least  10  days  before  the  case  is  called  for  hearing, 
10  copies  of  his  printed  brief,  one  of  which  shall,  on  application,  be 
furnished  to  each  of  the  counsel  on  the  opposite  side.  His  brief 
shall  be  of  a  like  character  with  that  required  of  the  plaintiff 
in  error  or  appellant,  except  that  no  specification  of  errors  shall  be 
required  and  no  statement  of  the  case,  unless  that  presented  by  the 
plaintiff  in  error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section 
997  of  the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the 
request  of  the  court;  and  errors  not  specified  according  to  this  rule 
will  be  disregarded;  but  the  court,  at  its  option,  may  notice  a  plain 
error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appel- 
lant is  in  default,  the  case  may  be  dismissed  on  motion;  and,  when 
a  defendant  in  error  or  an  appellee  is  in  default,  he  will  not  be  heard, 
except  on  consent  of  his  adversary,  and  by  request  of  the  court 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  the 
adverse  party;  but,  if  a  printed  brief  or  argument  is  filed,  the  ad- 
verse party  wUl  be  entitled  to  be  heard  by  two  counsel. 

26. 

[Paragraph  3  was  amended  March  9,  1896,  so  as  to  read  as  foUows:  ''One 
hour  on  each  side  will  be  allowed  for  the  argument  in  customs  appeals,  and 
writs  of  error,  and  two  hours  In  other  appeals,  and  no  more,  without  special 
leave  of  the  court,  granted  before  argument  beglnd."  It  was  further  amend- 
ed November  5,  1808,  to  read  as  foUows:] 

ORAL  ARGUMENTa 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled 
to  open  and  conclude  the  argument  of  the  case.  But  when  there  are 
cross  appeals  they  shall  be  argued  together  as  one  case,  and  the 
plaintiff  in  the  court  below  shall  be  entitled  to  open  and  conclude 
the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument 
of  a  case. 

ft  See  note  28,  page  dxv. 
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3.  Upon  writs  of  error,  appeals  in  customs  cases  and  appeals  from  or- 
ders granting  or  refusing  a  preliminary  injunction,  one  hour  on  each 
side,  and  in  other  cases  two  hours  will  be  allowed  for  the  argument, 
and  no  more,  without  special  leave  of  the  court  granted  before  the 
argument  begins.  The  time  thus  allowed  may  be  apportioned  be- 
tween the  counsel  on  the  same  side  at  their  discretion,  provided  al- 
ways that  a  fair  opening  of  the  case  shall  be  made  by  the  party  having 
the  opening  and  closing  arguments. 

26. 

[As  originally  adopted.    See  page  clzvi,] 

27. 

[As  originally  adopted.    See  page  clzvii.] 

28. 

[As  originally  adopted.    See  page  clxvH.] 

29. 

[As  originally  adopted.    See  page  clxvii.] 

30. 

[As  orlglnany  adopted.  See  page  clxvilL  See,  also,  order  of  the  supreme 
court  establishing  a  table  of  fees  for  the  circuit  courts  of  appeals,  page  clxxl., 
portj 

31. 

[As  originally  adopted.    See  page  clzviii.] 


82. 

[As  originally  adopted.    See  page  clzz.J 

33. 

[As  originally  adopted.    See  page  clzx.] 


84. 

[As  originally  adopted.    See  page  clxz.] 

[The  foHowIng  announcements  and  orders  have  been  made:] 

Hie  court  announces  that  hereafter  the  sessions  of  the  oonrt  will 
commence  at  10*.30  a.  m.,  and  continue  until  1:30  p.  m. 
Dated  October  25,  1892. 
31 0.Ci 
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Motions  will  be  heard  during  the  sessions  of  this  conrt  on  Mon- 
days, at  10:30  a.  m.  All  notes  of  issue  for  the  motion  calendar  must 
be  filed  with  the  clerk  not  later  than  the  Friday  next  preceding  the 
motion  day. 

Dated  March  24,  1893. 

(Adopted  May  3,  1897;  Judge  Wallace,  Judge  Lacombe,  and  Jndgp  Shipman 
being  present.] 

1.  An  appeal  or  writ  of  error  from  a  circuit  court  or  a  district 
court  to  this  court  in  the  cases  provided  for  in  sections  6  and  7 
of  the  act  entitled  "An  act  to  establish  circuit  courts  of  appeals 
and  to  define  and  regulate  in  certain  cases  the  jurisdiction  of  the 
courts  of  the  United  States  and  for  other  purposes,"  approved  March 
3,  1891,  and  acts  to  amend  said  act  approved  February  18,  1895,  and 
January  20, 1897,  may  be  allowed  in  term  time  or  vacation  by  the  cir- 
cuit justice  or  by  any  circuit  judge  within  the  circuit,  or  by  any  dis- 
trict judge  within  his  district,  and  the  proper  security  be  taken  and 
the  citation  be  signed  by  him,  and  he  may  also  grant  a  supersedeas 
and  stay  of  execution  or  of  proceedings,  pending  such  writ  of  error  or 
appeal. 

2.  Where  such  writ  of  error  to  this  court  is  allowed  in  the  case  of  a 
conviction  of  an  infamous  crime  or  in  any  other  criminal  case  in 
which  it  will  lie,  the  circuit  court  or  district  court,  or  any  justice  or 
judge  thereof,  shall  have  power,  after  the  citation  is  served,  to  admit 
the  accused  to  bail  in  such  amount  as  may  be  fixed. 

36. 

[Adopted  May  18,  1808.1 

Rule  36.  In  all  cases  the  plaintiff  in.  error  or  appellant  on  docket- 
ing a  case  and  filing  the  record,  shall  enter  into  an  undertaking  with 
the  clerk,  for  the  payment  of  his  fees  or  otherwise  satisfy  him  in 
that  behalf. 

At  the  expiration  of  ten  days  after  a  case  has  been  decided,  the 
order  or  decree  thereon  will  be  entered  by  the  court,  and  the  clerk 
will  thereupon  prepare  and  tax  the  bill  of  costs  and  issue  the  man- 
date. Within  said  ten  days  the  parties  may  file  with  the.clerk  their 
proposed  orders  or  decrees  and  bills  of  costs  with  proof  of  service 
of  the  same  upon  the  opposing  attorneys. 
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BULES  IN  ADMIBALTY. 

[The  foUowlncr  rules  In  admiralty  were  adopted  May  20,  1892,  to  take  effect 
on  July  1,  1802,  and  were  readopted,  with  am^dments,  October  5,  1892;  Mr. 
Justice  Blatchford,  Judge  Wallace,  and  Judge  Lacombe  being  present  The 
amendments  of  October  5»  1802,  are  noted  in  their  proper  places.] 

I. 

APPEALS  AND  NEW  PLEADINGS. 

An  appeal  to  the  circuit  court  of  appeals  shall  be  taken  by  filing 
In  the  office  ot  the  clerk  of  the  district  court,  and  serving  on  the  proc- 
tor of  the  adverse  party,  a  notice,  signed  by  the  appellant  or  his 
ppoctor,  that  the  party  appeals  to  the  circuit  court  of  appeals  from  the 
decree  complained  of. 

[If  the  appellant  desires  to  make  new  pleadings  or  take  new  evi- 
dence on  the  appeal,  his  notice  of  appeal  must  so  state.  If  the  notice 
does  not  so  state,]*  the  appeal  shall  be  heard  on  the  pleadings  and 
evidence  in  the  district  court,  unless  the  appellate  court,  on  motion, 
otherwiBe  order. 

II. 

NOTICE   AND  BOND. 

Section  1.  When  a  notice  of  appeal  is  served,  the  appellant  shall 
file  in  the  clerk's  office  of  the  district  court  a  bond  for  costs  of  the 
appeal,  with  sufficient  surely  in  the  sum  of  |250,  conditioned  that 
the  appellant  shall  prosecute  his  appeal  to  effect,  and  pay  the  costs 
if  the  appeal  is  not  sustained.  Such  security  shall  be  given  within 
ten  days  after  filing  the  notice,  or  the  appeal  shall  be  deemed  aban- 
doned, and  the  decree  of  the  court  below  enforced,  unless  otherwise 
ordered  by  a  judge  of  this  court. 

Sec  2.  And  if  the  appellant  desires  to  stay  the  execution  of  the 
decree  of  the  court  below,  the  bond  which  he  shall  give  shall  be  a 
bond  with  sufficient  surety  in  such  further  sum  as  the  judge  of  the 
district  court  or  a  judge  of  this  court  shall  order,  conditioned  that 
lie  will  abide  by  and  perform  whatever  decree  may  be  rendered  by 
this  court  in  the  cause,  or  on  the  mandate  of  this  court  by  the  court 
below. 

Sec  3.  The  appellant  shall,  on  filing  either  of  such  bonds,  give  no- 
tice of  such  filing,  and  of  the  names  and  residence  of  the  sureties; 
and  if  the  appellee,  within  two  days,  excepts  to  the  sureties,  they 
shall  justify,  on  notice^  within  two  days  after  such  exception. 

III. 

REVIEW  IN  PART  ONLY. 

The  appellant  may  also,  at  his  option,  state  in  his  notice  of  appeal 
that  he  desires  only  to  review  one  or  more  questions  involved  in  the 
canse,  which  questions  muBt  be  clearly  and  succinctly  stated ;  and 

♦  The  words  in  brackets  were  striclcen  out  by  amendment,  Oct.  5,  1892. 
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he  shall  be  concluded  in  this  behalf  by  such  notice,  and  the  review 
upon  such  an  appeal  shall  be  limited  to  such  question  or  questiona 

IV. 

APOSTLES  ON  APPEAL  TO  CONTAIN. 

Section  1.  The  apostles,  on  an  appeal  to  this  court,  shall,  in  cases 
where  a  general  notice  of  appeal  is  served,  consist  of  the  following: 

(1)  A  caption  exhibiting  the  proper  style  of  the  court  and  the  title 
of  the  cause,  and  a  statement  showing  the  time  of  the  commence- 
ment of  the  suit;  the  names  of  the  parties,  setting  forth  the  orig- 
inal parties,  and  those  who  have  become  parties  before  the  appeal,  if 
any  change  has  taken  place;  the  several  dates  when  the  respective 
pleadings  were  filed;  whether  or  not  the  defendant  was  arrested, 
ov  bail  raken,  or  property  attached  or  arrested,  and,  if  so,  an  ac- 
count of  the  proceedings  thereunder;  the  time  when  the  trial  was 
had,  and  the  name  of  ttie  judge  hearing  the  same;  whether  or  not 
any  question  was  referred  to  a  commissioner  or  commissioners,  and, 
if  so,  the  result  of  the  proceedings  and  report  thereon;  the  date  of 
the  entry  of  the  interlocutory  and  final  decrees;  and  the  date  when 
the  notice  of  appeal  was  filed. 

(2)  All  the  pleadings,  with  the  exhibits  annexed  thereto. 

(3)  All  the  testimony  and  other  proofs  adduced  in  the  cause.** 

(4)  The  interlocutory  decree,  and  any  order  of  the  court  which 
appellant  may  desire  to  have  reviewed  on  the  appeal. 

(5)  Any  report  of  a  commissioner  or  commissioners,  to  which  ex- 
ception may  have  been  taken,  with  the  order  or  orders  of  the  court 
respecting  the  same,  and  the  exceptions  to  tlie  report,  and  so  much 
of  the  testimony  taken  in  the  proceeding  as  may  be  necessary  to  a 
review  of  the  exceptions. 

(6)  All  opinions  of  the  court,  whether  upon  interlocutory  ques- 
tions or  finally  deciding  the  cause.* 

(7)  The  final  decree,  and  the  notice  of  appeal.    [And 

(8)  The  assignments  of  error.lf 

Sec  2.  All  other  papers  shall  be  omitted  unless  otherwise  ordered 
by  the  Judp:e  who  heard  the  cause. 

Sec.  3.  Where  the  appellant  shall  appeal  specially,  and  seek  only 
to  review  one  or  more  questions  involved  in  the  cause,  the  apostles 
may,  by  stipulation  between  the  proctors  for  the  respective  parties, 
contain  only  such  papers  and  proceedings  and  evidence  as  are  nec- 
essaiy  to  review  the  questions  raised  by  the  appeal. 

**It  is  always  desirable,  upon  appeals  in  admiralty,  to  have  the  record  so 
prepared  that  It  will  show  which  witnesses  were  examined  in  the  presence 
of  the  district  judge,  and  which  were  not  The  Gypsum  Prince  (2d  Circuit) 
14  C.  C.  A.  573,  67  Fed.  612. 

♦  See  the  order  of  May  9,  1893,  post,  page  Ixxii. 

t  The  words  in  brackets  were  added  by  amendment,  Oct  5,  1892. 
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V. 

CERTIFYING  RECORDS. 

The  appellants  shall,  within  thirty  days  after  giving  notice  of 
i^peal,  procore  to  be  filed  in  this  court  the  i^>ost]es  certified  by  the 
clerk  of  the  district  conrt,  or,  in  case  of  a  special  appeal,  the  stipu- 
lated record,  with  the  certification  by  the  said  clerk  of  all  papers 
contained  therein  on  file  in  his  office. 

VI. 

IF  APPEARANCE  OF  APPELLEE  NOT  ENTERED. 

If  the  apx>ellee  does  not  cause  his  appearance  to  be  entered  in  this 
court  within  ten  days  after  service  on  his  proctor  of  notice  that  the 
apcwtles  are  filed  in  this  court,  the  appellant  may  proceed  ex  parte 
in  the  cause,  and  'have  such  decree  as  the  nature  of  the  case  may  de- 
mand. 

VIL 

NEW  ALLEGATIONS.  ETa 

Upon  sufficient  cause  shown,  this  court,  or  any  Judge  thereof,  may 
allow  either  appellant  or  appellee  to  make  new  allegations,  or  pray 
different  reliel^  or  interpose  a  new  defense,  or  take  new  proofs. 
Application  for  such  leave  must  be  made  within  fifteen  days  after 
the  filing  of  the  apostles^  and  upon  at  least  four  days'  notice  to  the 
aaverse  party,  ff 

VIII. 

NEW  PLEADINGS-NEW  TESTIMONY. 

H  leave  be  granted  to  make  new  allegations,  pray  different  relief, 
or  interpose  a  new  defense,  the  moving  party  shall,  within  ten  days 
thereafter,  serve  such  new  pleading,  duly  verified,  on  the  adverse 
party,  who  shall,  if  such  pleading  be  a  libel,  within  twenty  days  an- 
swer on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may  be  taken 
and  filed  within  thirty  days  after  the  entry  of  the  order  granting 
such  leave,  and  the  adverse  party  may  take  and  file  counter  testi- 
mony within  twenty  days  after  such  filing. 

tt  This  role  Is  not  an  innovation  in  admiralty  practice,  but  It  wiU  not  be 
enforced  as  against  a  piurty  whose  case  was  tried  in  the  district  court  prior 
thereto^  In  reliance  upon  the  right  to  Introduce  such  new  testimony  on  an  ap- 
peal as  was  permissible  under  the  then  existing  rules  and  practice  of  the 
circuit  In  such  case  the  court  wiU,  as  under  the  old  practice,  receive  new 
material  evidence  which  was  not  lntenti(Hially  withheld  in  the  district  ooort; 
The  Venezuela  (2d  Circuit)  S  0.  a  A.  819,  62  Fed.  878. 
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IX. 

NEW  TESTIMONY— HOW  TAKEN. 

Such  testimony  shall  be  taken  by  depodtion  before  any  United 
States  commissioner  or  notary  public,  upon  reasonable  notice  in 
writing  given  to  the  opposite  party;  or  by  commission  issued  out  of 
this  court,  with  interrogatories  annexed.  Upon  proper  cause  Bhown« 
the  court  may  grant  an  open  commission. 

X. 
PRINTING  NEW  PLEADINGS  AND  TESTIMONY. 

If  new  pleadings  are  filed  or  testimony  taken  in  this  court,  the 
same  shall  also  be  printed  and  furnished  by  the  clerk,  as  in  the 
23d  general  rule  provided. 

XI. 

MOTIONS. 

All  motions  shall  be  made  upon  at  least  four  days'  notice. 

XII. 

WRIT  OP  INHIBITION. 

A  writ  of  Inhibition  may  be  awarded  by  this  court  on  motion  of 
the  appellant,  to  stay  proceedings  in  the  court  below,  when  circum- 
stances require; 

xm. 

MANDAMUa 

A  nmndamus  may,  in  like  manner,  be  obtained,  to  compel  a  return 
of  the  apostles  when  unreasonably  delayed  by  the  clerk  or  court  be- 
low. 

XIV. 

CASES  TO  BE  PLACED  ON  DOCKET. 

Each  case  shall  be  placed  on  the  docket  as  soon  as  the  printing 
[of  the  apostles]  *  is  completed  by  the  clerk. 

XV. 

BRIEFS. 

Section  1.  Counsel  for  fhe  appellant  shall  file  with  the  clerk  of 
this  court,  at  least  twenty  days  before  the  case  is  called  for  argu- 
ment, ten  copies  of  a  printed  brief,  and  shall,  at  the  same  time, 

*  The  words  in  brackets  were  added  by  amendment,  October  6,  1892. 
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serve  two  copies  thereof  on  the  proctors  of  record,  or  on  the  counsel 
engaged  upon  the  opposite  side.  This  brief  shall  contain,  in  order 
here  stated: 

(1)  A  statement  of  the  nature  of  the  appeal,  the  court  from  which 
the  appeal  is  taken,  and  a  concise  abstract  or  statement  of  the  case, 
presenting  succinctly  the  questions  involved,  and  the  manner  in 
which  they  were  raised. 

(2)  If  the  pleadings  have  been  amended  in  this  court,  or  new 
proofs  have  been  taken,  it  shall  be  stated  what  amendments  have 
been  made,  and  in  what  respect  the  new  proofs  have  changed,  or 
tended  to  change,  the  case  aa  made  in  the  court  below. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  folios 
of  the  record  or  to  the  numbers  of  the  questions,  and  the  authori- 
ties relied  upon  in  support  of  each  point. 

8ec  2.  The  counsel  for  the  appellee  shall  file  with  the  clerk  of  the 
conrt  ten  printed  copies  of  his  brief,  and  serve  two  copies  thereof  at 
least  ten  days  before  the  case  is  called  for  argument  His  brief 
shall  be  of  a  like  character  with  that  required  of  the  appellant,  and, 
in  case  new  proofs  are  taken  on  behalf  of  the  appellee,  the  brief 
shall  80  state,  and  wherein  the  new  proofs  have  changed  the  case 
as  made  in  the  court  below. 

8ec  3.  The  reasonable  expense  of  printing  briefs  shall  be  an  item 
of  taxable  costs. 

XVI. 

MANDATE& 

The  decrees  of  this  court  shall  direct  that  a  mandate  issue  ta  the 
court  below.f 

XVII. 

EXTENSION  OF  TIME. 

The  time  specified  in  the  foregoing  rules  for  any  proceeding  may 
be  extended  by  order  of  a  judge  of  tills  court. 

XVIIL 

WHEN  RULES  OP  DISTRICT  COURTS  TO  APPLY. 

In  an  matters  in  civil  causes  of  admiralty  and  maritime  jurisdic- 
tion, not  expressly  provided  for  by  the  foregoing  rules  of  this  court, 
the  rules  of  practice  of  the  district  court  of  the  district  in  which 
the  cause  was  decided,  being  in  force  at  the  time,  (not  being  incon- 
sistent with  these  rules,)  will  be  adopted  so  far  as  may  seem  proper. 

t  A  second  paragrraph  of  this  rule  reading  as  follows:  "The  decrees  of  this 
conrt  shall  direct  that  a  mandate  issue  to  the  court  below/'— was  stricken  out 
bj  an  amendment  adopted  May  8, 1888. 
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XIX. 
WHAT  GENERAL  RULES  SHALL  BE  DEEMED  ADMIRALTY  RULES* 

The  following  of  the  general  rales  of  this  court,  and  no  others,  shall 
be  deemed  adnSralty  mles,  Tiz.:  Rules  3,  4,  5,  6,  7,  9, 11, 12;  section 
4  of  rule  14;  mles  15,  16,  17,  18,  19,  20^  21,  22;  amended  rule  23; 
section  6  of  rale  24;  rales  26,  26,  27,  28,  29;  section  4  of  rule  30; 
rules  31,  32,  34,  and  36. 

[The  foUowing  annoancement  was  made  May  9,  18U3:1 

Hereafter  the  provision  contained  in  subdivision  6  of  section  1 
of  rule  IV.  in  admiralty,  that  **all  opinions  of  the  court,  whether 
upon  interlocutory  questions  or  finally  deciding  the  cause,"  shall 
be  certified  up  with  the  apostles,  must  be  strictly  complied  with,  and 
such  opinions  must  be  printed. 

Dated  May  9»  1893. 

^  This  rule  was  added  by  amendment,  October  6,  1892. 
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THIBD   CIKCXJIT, 

[Tbe  roles  as  orlgliially  adopted,  where  identical  with  those  of  the  other 
circuits,  will  be  found  at  pages  cxlili.-clxx.  Only  such  originally  adopted  rules 
ss  were  not  identical  with  those  of  the  other  circuits,  and  amendments, 
changes,  and  repeals  of  the  rules  as  originally  adopted,  are  given  under  this 
bead«  reference  being  made  to  others  in  their  proper  places.] 

1. 

[As  originally  adopted.    See  page  czliii.] 

2. 

[As  origiDally  adopted.    See  page  czliiL] 

3. 

[This  role  as  originally  ad(^ted  read  as  follows:  ^^erms.  The  terms  of 
this  court  sbail  commence  and  be  held  on  the  third  Tuesday  of  Mardi  and  the 
third  Tuesday  of  September  in  each  year,  except  the  present  term,  at  the  city 
of  PhUad^phla.**  It  was  amended  October  13,  1803,  Judge  Acheson,  Judge 
Dallas^  Judge  Butler,  and  Judge  Green  being  present,  so  as  to  read  as  fol- 
lows:J 

TERMS. 

The  terms  of  this  court  shall  commence  and  be  held  on  the  first 
Tuesday  in  March  and  the  third  Tuesday  in  September,  at  the  city 
of  Philadelphia. 

4. 

[As  originally  adopted.    See  page  czliii.] 

[As  originally  adopted.    See  page  czliv.] 

6. 

[As  originally  adopted.    See  page  czliv.] 

7. 

(This  rule  as  orighially  adopted  reads  as  follows:] 

ATTORNEYS  AND  COUNSELORS. 

AU  attorneys  and  counselors  admitted  to  practice  In  the  supreme 
court  of  ihe  United  States^  or  in  any  circuit  court  of  the  United 
StateSi  shall  become  attorneys  and  counselors  in  this  court  on  tak- 
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ing  an  oath  op  affirmation  in  the  form  prescribed  by  rule  2  of  the 
supreme  court  of  the  United  States,  and  on  subscribing  the  roll; 
but  no  fee  shall  be  charged  therefor;  and  all  attorneys  and  coun- 
selors of  the  circuit  court  of  the  Ignited  States  for  the  Third  circuit 
ihall  be  attomeyB  and  counselors  of  this  court  without  taking  any 
"\irther  oath* 

8. 

[At  originally  adopted.    See  page  czlv.] 

9. 

[As  originally  adopted.    See  page  czlv.] 

10. 

[Ab  originally  adopted.    See  page  cxlv.] 

11. 

[At  originally  adopted.    See  page  cxlvi.] 

12. 

[At  originally  adopted.    See  page  clil.] 

18. 

[At  originally  adopted.    See  page  cliiL] 

14. 

rriM  rale  as  originally  adopted  reads  as  follows:] 

WRITS  OF  ERROR,  APPEALS.  RETURN.  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  di- 
rected, upon  being  paid  or  tendered  his  fees  therefor,  shall  make  a 
return  of  the  same  by  transmitting  a  true  copy  of  the  record,  bill  of 
exceptions,  assignment  of  errors,  and  all  proceedings  in  the  case, 
under  his  hand  and  the  seal  of  the  court* 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal 
to  review  any  judgment  or  decree,  the  clerk  of  the  court  by  which 
such  judgment  or  decree  was  rendered  shall  annex  to  and  transmit 
with  the  record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  it- 
self, and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and 
other  proceedings  which  are  necessary  to  the  hearing  in  this  court, 
shall  be  flledLf 

•  See  note  12,  page  cIt.  t  See  note  13,  page  dvli. 
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4  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  or  district  court,  that  original  papers 
of  any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or 
appeal,  such  presiding  judge  may  make  such  rule  or  order  for  the 
safe-keeping,  transporting,  and  return  of  such  original  papers  as  to 
him  may  seem  proper;  and  this  court  will  receive  and  consider  such 
original  papers  in  connection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citatipns  must  be  made  return- 
able not  exceeding  thirty  days  from  the  day  of  signing  the  citation, 
whether  the  return  day  fall  in  vacation  or  in  term  time,  and  be 
served  before  the  return  day.tr 

8.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction 
ihaU  be  made  up  as  provided  in  general  admiralty  rule  No.  52  of  the 
supreme  cofirt. 

15. 

[Ab  origiDally  adopted.    See  page  dviii.l 

16. 

[At  originally  adopted.    Bee  page  cliz.] 

17. 

[As  origloally  adopted.    See  page  clz.]^ 

18. 

[Ab  origiDally  adopted.    See  page  clz.] 

19. 

[At  originally  adopted.    See  page  clzL] 

20. 

[As  originally  adopted.    See  page  clxii.] 

2L 

[At  originally  adopted    See  page  clziii.] 

22. 

[As  originally  adopted.    See  page  clxiii.] 

ft  See  note  14,  page  dvill. 

**  Bat  see  order  made  Deceml>er  7, 1802,  post,  page  IxxvU. 
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f53, 

[This  rule  as  originally  adopted  was  the  same  as  role  28,  on  paire  dxlil..  ex- 
cept that  It  read  "ten  copies  of  the  record,"  In  place  of  "twenty  copies  of  the 
record."  It  was  amended  September  22,  1892,  by  substituting  "twenty"  for 
"ten."    It  was  again  amended  December  7, 18U3,  so  as  to  read  as  follows:] 

PRINTING  RBCORDa 

1.  On  fhe  filing  of  the  transcript,  the  clerk  shall  forthwith  cause 
twenty  copies  of  the  record  to  be  printed,  and  shall  furnish  three 
copies  thereof  to  each  party  at  least  six  days  before  the  case  is  called 
for  argument,  and  shall  file  fourteen  copies  thereof  in  his  office. 
The  parties  may  stipulate  in  writing  that  parts  only  of  ^e  record 
shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed, 
but  the  court  may  direct  the  printing  of  other  parts  of  the  record. 
The  clerk  may  demand  of  the  plaintiff  in  error  or  appellant  the  cost 
of  printing  the  record  before  ordering  the  same  to  be  done.  If  tiie 
record  shall  not  hare  been  printed  when  the  case  is  reached  in  the 
regular  call  of  the  docket*  because  of  the  failure  of  a  party  to  ad- 
Tance  the  cost  of  printing,  the  case  may  be  dismissed.  In  case  of 
reversal,  affirmance,  or  dismissal,  with  costs,  the  amount  paid  for 
printing  the  record  shall  be  taxed  against  the  party  against  whom 
costs  are  given. 

2.  The  derk  shall  receive  from  either  party,  and  use  as  parts  of 
the  printed  record,  so  far  as  the  same  ma^  be  of  proper  and  con- 
venient size  and  type,  any  portions  which  have  been  printed  in  any 
other  court,  and  also  printed  copies  oi  patents  and  other  exhibits, 
allowing  the  party  furnishing  the  same  such  sum  therefor  as  the 
derk  deems  reasonable,  to  be  added  to  and  form  a  part  of  the  cost 
of  printing. 

[March  18,  1896,  the  following  order  was  made:] 

Ordered  that,  except  upon  special  allowance  by  the  court  or  a 
judge,  no  cause  shall  be  placed  on  iJie  docket  for  argument  unless  the 
transcript  shall  have  been  filed  by  the  clerk,  under  rule  23»  at  least 
10  days  before  the  first  day  of  the  tenn. 

[This  role  as  originally  adopted  was  the  same  as  role  24,  on  page  dxiv., 
except  that  it  read  <*ten"  for  'twenty,"  in  sections  1  and  3.  It  was  amended 
September  22;  1892,  by  changing  "ten**  to  'twenty,**  so  as  to  oonf orm  to  sudi 
ruLoJ 

26. 

[As  originally  adopted.    See  page  oIxtL] 

20. 

[As  originally  adopted.    See  page  olxvL] 
^  See  note  20,  page  clxiv. 
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27. 

[As  originally  adopted.    8ee  page  dzvii.] 

[This  rule  as  originally  adopted  reads  as  follows:! 

OPINIONS  OP  THE  COURT. 

1.  All  written  opinions  delivered  by  tlie  court  shall  be  delivered 
to  the  derk  and  recorded. 

2.  Opinions  printed  nnder  the  supervision  of  the  judge  delivering 
the  same  need  not  be  copied  by  the  clerk  into  a  book  <rf  records; 
but,  at  the  end  of  each  term,  the  clerk  shall  cause  such  printed  opin- 
ions to  be  bound  in  a  substantial  manner  into  one  or  more  volumes; 
and,  when  so  bound,  they  shall  be  deemed  to  have  been  recorded^ 
within  the  meaning  of  this  rule. 

29. 

[Aa  originally  adopted.    See  page  clzvii.] 

30. 

[Tills  rule  as  originally  adopted  is  the  same  as  rule  30/  page  dxvlil.,  except 
that  the  words  "or  territoiy'*  are  omitted  after  the  word  "state."] 

31. 

[As  originally  adopted.  See  page  dxviil.  With  the  order  of  the  supreme 
cooit  establishing  a  table  of  fees  for  the  circuit  courts  of  appeals  adopted  aa 
paragraph  7.    See  page  dzzl,  post] 

3S. 

[Aa  originally  adopted.    See  page  clzz.] 

33. 

[Ab  originally  adopted.    See  page  clzz.] 

34. 

[At  originally  adopted.    See  page  clxz.] 

[The  following  order  was  made  December  7,  1892:] 

It  is  ordered  that  hereafter  there  shall  be  but  a  single  court  dock- 
et, and  no  ^'special  docket,"  and  cases  shall  be  placed  thereon  as  fol- 
lows: 

L  TOioee  cases  on  the  trial  or  hearing  of  which  both  of  the  circuit 
judges  shall  be  competent  to  sit 
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n.  Those  cases  on  the  trial  or  hearing  of  which  the  circuit  judge 
oldest  in  commission,  shall  be  competent  to  sit. 

HL  Those  cases  on  the  trial  or  hearing  of  which  the  circuit  judge 
youngest  in  commission,  but  not  the  other  circuit  judge,  shall  be 
competent  to  sit. 

Under  and  with  respect  to  each  of  these  three  general  divisions, 
there  shall  be  placed  first  in  order  upon  the  docket  those  cases  in 
which  the  district  judge  assigned  for  the  term  shall  be  competent 
to  sit,  and  immediately  thereafter  the  cases  in  which  he  shall  not 
be  competent  to  sit 

Subject  to  the  foregoing,  cases  shall  be  arranged  in  proper  chron- 
ological order  as  heretofore. 
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FOUKTH  cntu urx% 

[The  mips  as  orljrinally  adopted,  where  Identical  with  those  of  the  otb'>" 
<?ircnits,  will  be  found. at  pages  cxllii.-clxx.  Only  such  originally  adopted  rules 
as  were  not  identical  with  those  of  the  other  circuits,  and  amendments, 
changes,  and  repeals  of  the  rulen  originally  adopted,  are  £^yen  under  this  head, 
reference  being  made  to  the  others  in  their  proper  places.] 

1. 

[As  originally  adopted.    See  page  cxliiL] 

2. 

[As  originally  adopted.    See  page  cxliiL] 

3. 

[This  rede  as  originally  adopted  read  as  follows:  "Terms.  There  shall  be 
beld  in  the  city  of  Richmond  three  regular  terms  of  this  court— one  on  the 
first  Tuesday  of  February,  one  on  the  fourth  Tuesday  of  May,  and  one  on  the 
second  Tuesday  of  October— in  each  year."  It  was  amended  October  13,  1892, 
by  substituting  ••first**  Tuesday  in  October  for  "second"  Tuesday.  It  was 
further  amended  June  11,  1895,  so  as  to  read  as  follows:] 

TBRMS. 

There  shall  be  held  in  the  city  of  Richmond,  Virginia,  three  regular 
terms  of  this  court;  one  on  the  first  Tuesday  of  Februan*,  one  on  the 
first  Tuesday  of  May,  and  one  on  the  first  Tuesday  of  Noyember,  in 
each.  year. 

4. 

[At  originally  adopted.    See  page  cxliii.]* 

6. 

[At  originally  adopted.    See  page  czliv.J 

6. 

[As  originally  adopted.    See  page  czlir.] 

7. 
[Amended  Blay  29,  1896,  so  as  to  read  as  follows:) 

ATTORNEYS  AND  COUNSELLORS. 

All  attorneys  and  counsellors  admitted  to  practice  in  the  supreme 
court  of  the  United  States,  or  in  any  circuit  court  of  the  United 

*  See  order  of  October  19,  1892,  post,  page  Ixxxly. 
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States,  shall  become  attorneys  and  counsellors  in  this  court  on  tak- 
ing an  oath  or  affirmation  in  the  form  prescribed  by  rule  2  of  the 
supreme  court  of  the  United  States,  subscribing  the  roll,  and  on  pay- 
ment of  a  fee  of  five  dollar& 

8. 

[At  originally  adopted.    See  page  czlv.] 

9. 

[At  originally  adopted.    See  page  cxly.] 

10. 

[As  originally  adopted.    See  page  cxlv.] 

11. 

[At  originally  adopted.    See  page  cxlvi.] 

12. 

[As  originally  adopted.    See  page  cUL] 

13. 

[At  originally  adopted.    See  page  cliii.] 

14. 

[As  originally  adopted.     See  page  dr.] 

16. 

[At  originally  adopted.    See  page  clviiL] 

16. 

[Aa  originally  adopted.    See  page  dix.] 

17. 

[At  originally  adopted.    See  page  dz.] 

18. 

[At  originally  adopted.     See  page  dz.] 

19. 

[As  originally  adopted.    See  page  dzi.] 
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20. 

[Ab  originally  adopted.    Bee  page  clxii.] 

[As  originally  adopted.    See  page  clziii.] 

22. 

[Ab  originally  adopted.    See  page  clxiii.] 

23. 

[Amendment  adopted  May  19,  1896.] 

L  Hereafter  all  records  shall  be  printed  under  the  supervision  of 
the  derk,  by  such  printer  and  at  such  rate  as  the  court  may  designate. 

2.  Upon  the  i)ayment  of  the  estimated  cost  of  printing,  together 
with  the  supervising  fees  as  established  by  law  (which  amounts  shall 
be  deposited  with  the  clerk  within  ten  days  after  notice  thereof),  the 
derk  shall  cause  to  be  printed  thirty  copies  of  the  record,  twenty 
copies  of  which  shall  be  filed  for  the  use  of  the  court,  three  copies 
famished  to  the  adverse  party,  and  the  remaining  copies  delivered  to 
the  appellant  or  plaintiff  in  error  at  least  ten  dSys  before  the  term 
or  adjourned  term. 

3.  The  parties  may  stipulate  in  writing  that  parts  only  of  the 
record  shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so 
printed,  but  the  court  may  direct  the  printing  of  other  parts  of  the 
record. 

4  If  the  record  shall  not  have  been  printed  when  the  case  is  reached 
in  the  regular  call  of  the  docket,*  the  case  may  be  dismissed. 

5.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the 
amount  paid  for  the  printing  of  the  record  and  the  clerk's  fees  for 
supervising  the  same,  sliall  l^  taxed  against  the  party  against  whom 
costs  are  given* 

24. 

[Amendment  adopted  February  4,  1892.] 

BRIEFS. 

1  The  counsel  for  plaintiff  in  error  or  appellant  shall  file  with  the 
derk  of  this  court,  at  least  ten  days  before  every  term  or  adjourned 
term,  twenty  copies  of  a  printed  brief,  one  of  which  shall,  on  appli- 
cation, be  furnished  to  each  of  the  counsel  engaged  upon  the  oppodte 
side. 

2.  This  brief  shall  contain,  in  order  here  stated  :*• 

♦  See  note  20,  page  clxlv.  •♦  See  note  21,  page  clxlv. 

31 0.C.A.-f 
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(1)  A  concifle  abstract  or  statement  of  the  case,  presenting  suc- 
cinctly the  questions  involved,  in  the  manner  in  which  they  are 
raised. 

(2)  A  specification  of  the  errors  relied  upon,t  which,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  separately  and  particularly 
each  error  asserted  and  intended  to  be  urged;  and,  in  cases  brought 
up  by  appeal,  the  specification  shall  state,  as  particularly  as  may  be, 
in  what  the  decree  is  alleged  to  be  erroneous.  When  the  eri'or  al- 
leged is  to  the  admission  or  to  the  rejection  of  evidence,  the  speci- 
fication shall  quote  the  full  substance  of  the  evidence  admitted  or 
rejected.  When  the  error  alleged  is  to  the  charge  of  the  court,  the 
specification  shall  set  out  the  part  referred  to  totidem  verbis,  wheth- 
er it  be  in  instructions  iriven  or  in  instructions  ref U8ed.tt  When  the 
error  alleged  is  to  a  ruling  upon  the  report  of  a  master,  the  specifi- 
cation shaJl  state  the  exception  to  the  report,  and  the  action  of  the 
court  upon  it 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages 
of  the  record,  and  the  authorities  relied  upon  in  support  of  each 
point.  When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may 
be  deemed  necessary  to  the  decision  of  the  case  shall  be  printed  at 
length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file 
with  the  clerk  twenty  printed  copies  of  his  brief,  at  least  three  days 
before  the  term  or  adjourned  term.  His  brief  shall  be  of  a  like 
character  with  that  required  of  the  plaintiff  in  error  or  appellant, 
except  that  no  specification  of  errors  shall  be  required,  and  no  state- 
ment of  the  case,  unless  that  presented  by  the  plaintiff  in  error  or 
appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section 
997  of  the  Eevised  Statutes,  counsel  will  not  be  heard  except  at  the 
request  of  the  court;  and  errors  not  specified  according  to  this  rule 
will  be  disregarded;  but  the  court,  at  its  option,  may  notice  a  plain 
error,  not  a»9igned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appel- 
lant is  in  default,  the  case  may  be  dismissed  on  motion;  and,  when 
a  defendant  in  error  or  an  appellee  is  in  default,  he  will  not  be  heard, 
except  on  consent  of  his  adversary,  and  by  request  of  the  court, 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  tlie 
adverse  party;  but,  if  a  printed  brief  or  argument  is  filed,  the  ad- 
verse party  will  be  entitled  to  be  heard  by  two  counsel. 

t  See  note  22.  paj?e  clxlv. 

tt  The  court  will  not  consider  a  blU  of  exceptions  to  instructions  given  or 
refused,  unless  It  contains  the  evidence  on  which  the  question  of  law  raised 
by  the  Instructions  arose.  It  Is  not  enough  that  th6  testimony  be  found  In 
another  part  of  the  record.  Improvement  Co.  v.  Frarl  (4th  Circuit)  7  C.  C.  A. 
149,  58  Fed.  171. 

See,  also,  note  23,  page  clxv. 
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26. 

[As  originally  adopted.    See  page  clzvi.] 

26. 

[Amendment  adopted  February  4,  1892.] 

FORM  OF  PRINTED  RECORDS,  ARGUMENTS.  AND  BRIEFS. 

All  records,  arguments,  and  briefs  printed  for  the  use  of  this  cotirt 
shall  be  in  small  pica  type,  24  pica  ems  to  a  line,  with  an  index,  and 
a  suitable  cover,  containing  the  title  of  the  court  and  cause,  the 
court  from  which  the  case  is  brought  into  this  court,  and  the  num- 
ber of  the  case.  Size  of  pages  to  be  9^x6^  inches,  except  that  in 
patent  cases  the  size  of  the  pages  shall  be  lOfxTf  inches;  that  is 
to  say,  large  enough  to  bind  in  copies  of  patent-office  drawings  and 
specifications  without  folding.  So  much  of  the  record  as  was  printed 
in  the  court  below  may  be  used  in  this  court  if  it  conforms  to  this 
rule. 

27. 

[Amended  May  29,  1896,  so  as  to  read  as  follows:] 

COPIES  OF  RECORDS  AND  BRIEFS. 

The  clerk  shall  cause  to  be  bound  and  shall  carefully  preserve  in 
his  oflBce  one  copy  of  the  printed  record  in  every  case  submitted  to 
the  court  for  its  consideration,  and  of  all  printed  motionSy  briefs 
and  arguments  filed  therein. 

28. 
[Amended  liay  29,  1896,  so  as  to  read  as  follows:] 

OPINIONS  OF  THE  COURT. 

L  All  opinions  delivered  by  the  court  shall  be  printed  under  the 
supervision  of  the  judge  delivering  the  same,  or  of  one  of  the  circuit 
judges,  the  cost  of  sudi  printing  to  be  paid  by  the  clerk  out  of  the 
revenues  of  his  office  and  charged  to  the  litigants  in  the  respective 
cases  to  be  taxed  and  allowed  as  other  costs. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk 
of  this  court  for  preservation. 

3.  The  clerk  of  this  court  shall  from  time  to  time  cause  two  sets 
of  the  printed  opinions  of  this  court  to  be  bound  in  a  substantial 
manner  into  volumes,  one  set  to  be  kept  in  the  clerk's  office  and  one 
set  to  be  kept  in  the  coml:  library. 

29. 

[As  originally  adopted.    See  page  clxvli.] 
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80. 

[As  originally  adopted.    See  page  elzvii!.] 

31. 

[As  originally  adopted.  See  page  clxvlil.  See,  also,  order  of  the  supreme 
court  establishing  a  table  of  fees  for  the  circuit  courts  of  I4^»eal8,  page  clxxi.,. 
post] 

32. 

[As  originally  adopted.    Sea  page  clzz.] 

33. 

[As  originally  adopted.    See  page  clzz.] 

34. 

[As  originally  adopted.    See  page  clzx.] 

36. 

[The  following  new  rule  was  adopted  May  29,  18d8:] 

The  clerk  in  making  his  docket  shall  not  set  down  for  argument  any 
cause  for  any  Saturd^^  of  the  term  for  which  sudi  docket  is  intended^ 
and  that  this  court  will  meet  on  said  days  for  consultation  only. 

[The  following  order  was  made  October  19,  1892:] 

ATTENDANCE  OF  DISTRICT  JUDGES-NOTICE. 

It  is  ordered  that  the  clerk  of  this  court  shall,  thirty  days  before 
the  commencement  of  each  term  thereof,  notify  one  of  the  district 
judges  of  this  circuit,  commencing  with  the  oldest  in  commission, 
that  his  presence  is  desired  during  said  term,  as  a  member  of  the 
court:  provided,  that  if  the  chief  justice,  or  either  of  the  circuit 
judges,  prior  to  the  commencement  of  any  term,  advise  the  clerk  of 
their  inability,  or  the  inability  of  either  of  them,  to  attend  and  re- 
main during  the  then  coming  term  of  court,  then  the  clerk  shall, 
in  manner  hereinbefore  mentioned,  notify  and  request  the  presence 
of  an  additional  district  judge,  to  sit  in  the  place  of  the  judge  or 
judges  so  unable  to  attend. 

And  the  clerk  shall  continue  to  so  notify  and  request  the  pres- 
ence of  the  district  judges,  to  attend  the  terms  of  this  court,  in  the 
order  of  the  seniority  of  their  commissions,  until  each  of  the  dis- 
trict judges  of  this  circuit  shall  have  so  participated  in  the  pro- 
ceedings of  the  court,  and  thereafter  he  shall  continue  in  the  same 
order  to  so  notify  and  request  their  presence  for  the  subsequent 
terms  of  this  court:   and  provided,  also,  that  if  any  district  judge,.  . 
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80  notified,  informs  the  clerk  of  his  inability  to  attend  the  term  at 
which  his  presence  was  requested,  then  the  clerk  shall  so  notify  the 
district  judge  next  in  conmiission,  and  request  his  presence. 

And  if,  during  any  term  of  this  court,  less  than  a  full  bench  should 
be  present  for  business,  then  those  so  present  shall  determine  which 
of  the  district  judges  of  the  circuit  shall  be  called  to  attend  and  sit 
with  them  during  the  absence  of  those  so  constituting  the  court  for 
said  term,  if  the  presence  of  an  additional  judge  be  deemed  nee- 


Adopted  October  19, 1892. 

[The  following  drcnlar  relative  to  the  larlsdiction  and  practice  of  the  court 
was  Issued  by  the  clerk  of  the  court:] 

INSTRUCTIONS  WITH  REGARD  TO  TAKING  APPEALS,  WRITS  OF 
ERROR,  MAKING  UP  RECORDS,  ETC. 

Clerk's  Office,  United   States  Circuit  CJourt  of  Appeals — Fourth 

Circuit. 

Richmond,  July  1,  1896. 
In  taking  appeals  and  writs  of  error,  and  in  making  up  the  tran- 
scripts of  record  to  this  court,  it  is  necessary  that  some  uniform 
method  shall  be  followed.  Owing  to  the  diverse  local  practice  in 
the  several  states  of  the  circuit,  there  cannot  be  uniformity  while 
soch  local  practice  is  adhered  to  in  merely  matters  of  form.  These 
instructions  are  published  with  the  sanction  of  the  court,  and  attor- 
neys and  clerks  are  respectfully  requested  to  follow  them  as  to  mat- 
ters of  form  and  practice. 

Henry  T.  Meloney,  Clerk. 

METHOD  OP  TAKING  APPEALS. 

Writs  of  error  and  citations  are  no  longer  made  returnable  to 
the  term  day  of  the  appellate  court,  but  are  made  returnable  not 
exceeding  30  days  from  the  day  of  signing  the  citation,  whether  that 
day,  which  is  the  return  day,  fall  in  vacation  or  in  term  time;  and 
the  record  must  be  filed  in  the  clerk's  office  of  this  court  before  the 
return  day,  unless  the  time  be  enlarged  as  provided  in  section  1  of 
rale  16.  In  that  case  the  order  of  enlargement  must  be  filed  with 
the  clerk  of  this  court  Rule  11,  entitled  "Assignment  of  Errors," 
requires  the  plaintiff  in  error,  or  appellant,  to  file  with  the  court 
below  with  his  petition  for  the  writ  of  error  or  appeal,  an  assign- 
ment of  errors,  etc.  This  practically  abolishes  the  necessity  of 
pursuing  the  old  method  of  praying  appeals  in  "open  court;''  and 
all  appeals  and  writs  of  error  should  be  prayed  for  by  petition  in 
writing  addressed  to  the  court  below,  or  to  the  judge  in  vacation, 
who  allows  the  writ  or  the  appeal,  by  an  order  in  writing,  approves 
the  appeal  or  supersedeas  bond,  and  signs  the  citation.  In  cases 
brought  up  by  writ  of  error,  from  either  the  circuit  or  district 
courts,  the  clerk  of  the  circuit  court  or  the  clerk  of  this  court  issues 
the  writ  of  error,  which  writ  fixes  the  return  day  of  the  writ  to  this 
court,  and  the  citation  should  bear  the  same  return  day.    But  in 
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cases  of  appeal  (in  admiralty  or  in  equity)  the  citation  alone  fixes 
the  return  day. 

All  appeals,  therefore,  whether  by  writ  of  error  or  appeal,  should 
hereafter  be  taken  in  the  following  manner: 

(1)  Petition  in  writing  for  the  appeal,  or  writ  of  error,  addressed 
to,  the  court  below,  or  the  judge  thereof  in  vacation. 

(2)  The  petition  must  be  acccmipanied  with  an  assignment  of  er- 
rors, and  a  prayer  for  reversal. 

(3)  Appeal  or  writ  of  error  bond,  approval  thereof,  and  the  sign- 
ing of  the  citation  by  the  judge  allowing  the  appeal  or  writ. 

(4)  Order  in  writing  of  the  judge  allowing  the  writ  of  error  or 
appeal. 

(5)  Issuing  the  writ  of  error  by  the  clerk  of  the  circuit  court  or  of 
this  court. 

(6)  In  case  it  is  desired  to  have  the  writ  of  error  issued  by  the 
clerk  of  this  court,  a  certified  copy  of  the  petition  and  order  allowing 
the  writ,  under  the  seal  of  the  court,  with  a  fee  of  $5  for  issuing  it, 
must  be  transmitted  to  the  clerk  of  this  court,  and  the  writ  will  be 
issued  and  forwarded  to  the  clerk  of  the  court  below. 

All  of  the  above  papers  and  proceedings  should  be  filed  with  the 
clerk  of  the  lower  court,  and  incorporated  into  and  certified  up  in 
the  record  by  him  to  this  court,  except  the  writ  of  error  and  the 
citation,  the  originals  of  which,  cifter  having  been  duly  served,  must 
be  attached  to  and  bound  in  the  record  at  their  respective  places. 
(For  service  of  writ  of  error,  see  section  1007,  Bev.  St)  Rules  of  this 
court,  blank  writs  of  error,  appeal  and  supersedeas  bonds,  citations, 
and  orders  of  appearance,  may  be  had  of  the  clerks  of  the  lower 
courts,*  or  of  the  clerk  of  this  court,  upon  application* 

MAKING    UP   RECORDS. 

In  making  up  a  transcript  of  the  record,  clerks  are  requested  to 
make  a  distinct  title  or  heading  to  each  paper  or  proceeding  copied 
into  the  record,  with  the  date  of  filing  the  same,  or  the  date  of  such 
proceeding,  and  to  write  upon  but  one  side  of  the  paper,  in  a  clear, 
legible  hand;  and  a  complete  index  should  be  made  and  attached  to 
the  record,  at  the  beginning  of  it.  In  order  to  have  uniformity,  rec- 
ords should  be  commenced  with  the  style  and  the  term  of  the  court 
at  which  the  judgment  or  decree  is  entered,  after  the  following  form: 

The  United  States  of  America, ^ 

District  of ,  to  wit: 

At  a  circuit  (or  district)  court  of  the  United  States  for  the 


district  of ,  begun  and  held  at  the  courthouse  in  the  city  of 

on  the  first  Monday  of ,  being  the day  of  the 

same  month,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  ninety . 

Present:    The  Honorable , 


CJircuit  Judge. 


or 


Judge  ot  the District 

of 
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Among  other  were  the  following  proceedings,  to  wit: 
A.  B.  ^      In  Equity  (or) 

V8.  >     In  Admiralty  (or) 

C.   D.  j      At  Law. 

Bin  of  Complaint  (or) 
Libel  (or) 

Declamtion  (or  CJomplaint) 

FUed, ,  189—,  (date  of  filing.) 

(Copy  same,  with  indorsements,  and  any  accompanying  papers 
and  exhibits,  and  so  on  with  every  paper  or  proceeding  in  the  case.) 
Every  paper  or  proceeding  riiould  have  a  distinct  heading  or  title 
of  what  it  is  that  follows  under  it,  and  the  date  of  the  filing  of  the 
paper,  or  of  the  proceeding.  A  complete  record,  as  required  by  rule 
14,  must  be  made  in  all  cases,  (for  record  in  admiralty  cases,  see  sec- 
tion 6  of  that  rule;)  but  as  to  the  general  order  of  making  up  a  rec- 
ord, the  following  examples  are  given: 

nC  KQVITT.  IV  ADMIRALTT.  AT  LATT. 

h  Stfle  of  court  as  abore.  1.  Stjle  of  courU  1.  Stvle  of  court. 

2.  Bill  of  oomplaintk  etc  8.  LibeL  2.  Declaration. 

a.  Proceas.  8.  Procesa.  8.  Process. 

4.  Karshal'a  retom.  4.  Marshal's  retom.  4.  Marshal's  return. 

fi.  Answer.  5.  Claim.  6.  Plea  or  demurrer,  eto. 

1  Replication.*  «.  Stipulation.  6.  Joining  of  issue. 

7.  Testimony  and  exhibits  7.  Answer.  7.  Impaneling  jury. 

for  complainant.  8.  Testimony  and  ezhib-     8.  Verdict. 

8.  Testimony  and  exhibits  its  for  libelant.  0.  Judgment. 

for  defendant  9.  Testimony  and  exhibits  10.  Bill  of  exceptions. 

9.  Ttotimony  and  exhibits  for  respondent.  11.  Petition  for  writ  of  er- 

in  rebuttal,  (if  any.)  10.  Testimony  and  exhibits  ror. 

10.  Opinion.  in  rebuttal,  (if  any.)      12.  Assignment  of  errors. 

11.  Decree.  11.  Opinion.  18.  Bond  and  approval. 

12.  Petition  for  appeaL  12.  Decree.  14.  Order  allowing  writ 
18w  Assignment  of  errors.  18.  Petition  for  appeaL  15.  Writ  of  error. 

14.  Appeal  bond  and  ap-     14.  Assignment  of  errors.      16.  Citation. 

provaL  15.  Appeal  bond  and    ap-  17.  Clerk^s  oertiflcato. 

15.  Order     allowing     ap-  provaL 

peaL  16.  Order  allowing  appeaL 

16.  Citation.  17.  CiUtion. 

17.  Clerk's  certificate.  18.  Clerk's  certificate. 

The  numerical  order  of  the  above  list  of  proceod>ni?s  may  be*  trans- 
posed whenever  the  order  of  the  proceeding  is  different.  Of  course, 
it  is  impossible  to  give  information  and  directions  to  cover  the  details 
of  every  case,  for  there  are  not  two  cases  alike;  but  the  above  does 
cover  the  substantial  parts  of  every  case.  While  a  full  record  is 
necessary,  yet  it  is  expected  that  counsel  on  both  sides  will  exercise 
care  that  no  matter  not  necessary  to  a  full  and  complete  review  of  the 
case  shall  be  put  into  the  record.  Whenever  any  agreement  shall  be 
entered  into  by  counsel  with  regard  to  the  making  up  or  the  printing 
of  the  record  under  rule  23,  the  agreement  must  be  copied  into  the 
record.  All  records  are  transmitted  to  the  appellate  court  by  order 
of  the  court  below;  and  if  such  order  is  not  expressed  in  writing,  it  is 
implied,  and  the  clerk  should  always  enter  immediately  preceding  his 
certificate  the  following  order: 

"And  thereupon  it  is  ordered  by  the  court  here  that  a  transcript 
of  the  record  and  proceedings  in  the  cause  aforesaid,  together  with 
all  things   thereunto  relating,  be  transmitted  to  the.  said  United 
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States  circuit  court  of  appeals  for  the  Fourth  circuit;  and  the  same 
is  transmitted  accordingly. 

"Teste:    ,  Clerk.'' 

Then  comes  the  general  certificate  of  the  clerk,  in  the  usual  form, 
that  the  foregoing  is  a  full  and  true  record,  etc.,  with  the  seal  of  the 
court  attached. 

DOCKETING  OASES  AND  PRINTING  RBOORDS. 

Upon  a  record  being  filed,  the  case  is  docketed  and  put  upon  the 
calendar  for  argument  at  the  next  term  or  adjourned  term  occurring 
thereafter,  provided  the  record  has  been  or  can  be  printed  10  days 
before  the  said  term  or  adjourned  term.  Counsel' transmitting  a 
record  to  this  court  must  accompany  the  same  with  an  order  for 
their  appearance  for  the  appellant  or  plaintiff  in  error,  and  also 
with  a  deposit  of  $25  for  account  of  costs  of  this  court  The  clerk 
of  this  court  will,  immediately  upon  a  record  being  filed,  send  to  the 
counsel  an  estimate  of  the  cost  of  printing,  which  amount  must  be  de- 
posited within  10  days,  as  provided  in  rule  23  as  amended.  A  headline 
at  the  top  of  each  page,  containing  the  title  of  the  case,  should  also  be 
printed  in  the  record,  so  that,  when  bound  in  volumes,  there  shall 
be,  not  only  uniformity  in  appearance  and  style,  but  the  eye  will  be 
enabled  to  catch  the  particular  case  at  once  upon  opening  the  volume. 
It  is  important  that  records  should  be  made  up  and  forwarded  to  this 
oflftce  as  promptly  as  possible  after  the  appeal  or  writ  is  allowed,  and 
not  held  until  the  near  approach  of  the  next  term;  especially  so  when 
the  records  are  to  be  printed  after  filing.  It  will  enable  the  printer 
to  give  more  time  and  attention  to  the  printing,  and  insure  the  cases 
being  reiidy,  and  the  work  more  correctly  ooue.  No  record,  wlieii 
once  filed,  can  be  withdrawn  for  the  purpose  of  having  it  printed 
elsewhere. 
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TTPTH  CntCUIT. 

[The  rates  as  originally  adopted,  where  identical  with  those  of  the  other 
circuits,  will  be  found  at  pages  cxllil.-clxx.  Only  such  originally  adopted  rules 
as  weie  not  identical  with  those  of  the  other  circuits,  and  amendments, 
dumges.  and  repeals  of  the  rules  as  originaliy  adopted,  are  given  under  this 
bead,  reference  being  made  to  the  others  in  their  proper  place&l 

1. 

[Ab  originally  adopted.     See  page  cxliii.] 

2. 

[As  originally  adopted.    See  page  czllil.] 


3. 

ends  mle  as  originally  adopted  reads  as  follows:}  - 

TERMS. 

One  term  of  this  court  shall  be  held  annuallj  at  the  city  of  Vew 
Orleans  on  the  third  Monday  of  Noyember,  and  shall  be  adjourned 
to  audi  times  and  places  as  the  court  may  from  time  to  time  desig- 
nate. 

4. 

[Ab  originally  adopted.    See  page  cxliii.]^ 

(This  rule  as  originally  adopted  reads  as  follows:) 

OLEKK. 

L  The  clerk's  office  shall  be  kept  in  the  city  of  New  Orleans. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counselor,  In 
this  court,  or  in  any  other  court,  while  he  shall  continue  to  be  clerk 
of  this  court 

3.  He  shall,  before  he  enters  on  the  execution  of  his  ofQce,  take  an 
oath  in  the  form  prescribed  by  section  794  of  the  Revised  Statutes, 
and  shall  give  bond  in  the  sum  of  ten  thousand  dollars  ($10,000),  and 
with  sureties  to  be  approved  by  the  court,  faithfully  to  discharge  the 
duties  of  Ms  office,  and  seasonably  to  record  the  decrees,  judgments, 
and  determinations  of  the  court  A  copy  of  such  bond  shall  be  en- 
tered on  the  journal  of  the  court,  and  the  bond  shall  be  deposited 
for  safe-keeping  as  the  court  may  direct 

•  But  see  role  36,  post,  page  xcvL 
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4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken 
from  the  court  room  or  from  the  office  without  an  order  from  the 
court 

6. 

[This  rule  as  originally  ad<^ted  reads  as  follows:] 

MARSHAL,  ORIBR,  AND  OTHER  OFFICBRa 

1.  Every  marshal  and  deputy  marshal  shall,  before  he  enters  on 
the  duties  of  his  appointment,  take  an  oath  in  the  form  prescribed 
by  section  782  of  the  Revised  Statutes;  and  the  marshal  shall,  before 
he  enters  on  the  duties  of  his  office,  give  bond  in  the  sum  of  ten  thou- 
sand dollars  (|10,000.00),  and  with  sureties  to  be  approved  by  the 
court,  for  the  faithful  performance  of  said  duties  by  himself  and  his 
deputies.  Said  bond  shall  be  filed  and  recorded  in  the  office  of  the 
clerk  of  the  court  » 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the  ses- 
sions of  the  court,  with  such  number  of  bailiffs  and  messengers  as 
the  court  may,  from  time  to  time,  order. 

7. 

[This  rule  was  amended  November  28,  IWS,  so  as  to  read  as  followR:! 

ATTORNEYS  AND  COUNSELLORS. 

All  attorneys  and  counsellors  admitted  to  practice  in  the  supreme 
court  of  the  United  States  or  any  circuit  court  of  the  United  States, 
upon  filing  certificate  of  such  admission  with  the  clerk  of  this  court, 
and  upon  taking  an  oath  or  affirmation  in  the  following  form,  viz.: 

"I, y  do  solemnly  swear  (or  affirm)  that  I  will  demean  myself 

as  an  attorney  and  counsellor  of  this  court  uprightly  and  according 
to  law,  and  that  I  will  support  the  Constitution  of  the  United  States,'^ 
(a  copy  of  which  shall  also  be  filed  with  the  clerk),  shall  become  at- 
torneys and  counsellors  of  this  court;  provided,  however,  that  any 
attorney  or  counsellor  eligible  to  admission  as  an  attorney  and  coun- 
sellor of  this  court  may  be  admitted  to  practice,  on  motion,  in  open 
court,  upon  taking  the  oath  or  affirmation  as  prescribed,  and  sub- 
scribing the  roll. 

No  fees  shall  be  charged  by  the  clerk  under  this  rule. 

8. 

[As  orlginaUy  adopted.    See  page  cxlv.] 

9. 

[As  originally  adopted.    See  page  cxlv.] 

10. 

[As  originaUy  adopted.    See  page  cxlv.] 
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11. 

[As  originallj  adopted.     See  page  cxlyi.] 

12. 

[Ab  originally  adopted.    See  page  clii.] 

13. 

[As  originally  adopted.    See  page  cliU.] 

14. 

[Paragraph  5  of  this  role  was  amended  June  20,  1805,  by  adding  to  it  the 
proYisloa  appearing  below  in  brackets.    The  whole  role  now  reads  as  follows:] 

WRITS  OF  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

L  Tke  clerk  of  the  court  to  which  any  writ  of  error  may  be  di- 
rected shall  make  a  return  of  the  same  by  transmitting  a  true  copy 
of  the  record,  bill  of  exceptions,  assignment  of  errors,  and  all  pro- 
ctfcdings  in  the  case,  under  his  hand  and  the  seal  of  the  court.* 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal  to 
reriew  any  judgment  or  decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex  to  and  transmit  with 
the  record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  1^0  case  will  be  heard  until  a  complete  record,  containing  in 
itself  and  not  by  reference^  all  the  papers,  exhibits,  depositions,  and 
other  proceedings,  which  are  necessary  to  the  hearing  in  this  court, 
shall  be  filed.t 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  or  district  court,  that  original  papers 
of  any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or  ap- 
peal, such  presiding  judge  may  make  such  rule  or  order  for  the  safe- 
keepmg,  transporting,  and  return  of  such  original  papers  as  to  him 
may  seem  proper;  and  this  court  will  receive  and  consider  such 
original  papers  in  connection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  re- 
tamable  not  exceeding  30  days  from  the  day  of  signing  the  citation, 
whether  the  return  day  fall  in  vacation  or  in  term  time,  and  be  served 
before  the  return  day.**  [Provided,  however,  that  appeals  taken 
from  interlocutory  decrees  under  the  7th  section  of  the  act  entitled, 
"An  act  to  establish  circuit  courts  of  appeal,  and  define  and  regulate 
in  certain  cases  the  jurisdiction  of  the  courts  of  the  United  States 
and  for  other  purposes,"  approved  March  3, 1891,  as  said  7th  section 
is  amended  by  an  act  approved  February  18,  1895,  shall  be  made 
returnable  not  exceeding  ten  days  from  the  day  of  taking  the  same.] 

*  See  Dote  12,  page  dv.  t  See  note  18,  page  dvlL 

^*See  note  14,  page  dvlii. 
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6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  m-ade  up  as  provided  in  general  admirally  rule  No.  52  of  the  su- 
preme court 

16. 

[Ab  originally  adopted.    See  page  dTilLl 

le. 

[This  rule  was  amended  April  23,  1895,  bj  adding  to  It  section  4  below.  It 
was  further  amended  June  20,  1895,  by  striking  out  of  paragraph  1  the  words 
In  brackets.    The  whole  rule  now  reads  as  foUows:] 

docb:eting  cases. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case,  and  file  the  record  thereof  with  the  clerk  of  this  court,  by 
or  before  the  return-day,  whether  in  vacation  or  in  term-time.*** 
But,  for  good  cause  shown,  [the  justice  or  judge  who  signed  the  cita- 
tion, or]  any  judge  of  this  court,  may  enlarge  the  time  by  or  before 
its  expiration,  the  order  of  enlargement  to  be  filed  with  the  clerk 
of  this  court. tt  If  the  plaintiff  in  error  or  appellant  shall  fail  to  com- 
ply with  this  rule,  the  defendant  in  error  or  appellee  may  have  the 
cause  docketed  and  dismissed,  upon  producing  a  certificate,  whether 
in  term-time  or  vacation,  from  the  clerk  of  the  court  wherein  the 
judgment  or  decree  was  rendered,  stating  the  case,  and  certifying 
that  such  writ  of  error  or  appeal  has  been  duly  sued  out  or  al- 
lowed. And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be 
entitied  to  docket  the  case  and  file  the  record  after  the  same  shall 
have  been  docketed  and  dismissed  under  this  rule,  unless  by  c^er 
of  this  court. ttt 

2.  But  the  defendant  In  error  or  appellee  may,  at  his  option, 
docket  the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this 
court;  and,  if  the  case  is  docketed  and  a  copy  of  the  record  filed  with 
the  clerk  of  this  court  by  the  plaintiff  in  error  or  appellant  within 
the  period  of  time  above  limited  and  prescribed  by  this  rule,  or  by 
the  defendMit  in  error  or  appellee  at  any  time  thereafter,  the  case 
shall  stand  for  argument  at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ 
of  error  or  appeal,  the  appearance  of  the  counsel  for  the  party  dock- 
eting the  case  shall  be  entered. 

4.  In  all  cases  the  plaintiff  in  error  or  appellant,  on  docketing  a 
case  and  filing  the  record,  shall  enter  into  an  undertaking  to  the 
clerk,  with  surety  to  his  satisfaction  for  the  payment  of  his  fees,  or 
otherwise  satisfy  him  in  that  behalf, 

17. 

[As  originally  adopted.    See  page  clx.]^ 

•♦♦  See  note  15,  page  clix.  ttt  See  note  17,  page  cllx. 

tt  See  note  16,  page  cllx.  ^  See  additional  rule  35,  page  xewU 
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18. 

[Ab  originally  adopted.    See  page  dx.] 

19. 

[As  originally  adopted.    See  page  clxij 

20. 

[As  originally  adopted.    See  page  dziij 

21. 

[As  originally  adopted.    See  page  dziiij 

22. 

[As  originally  adopted.    See  page  dxiii.] 

23. 

[Amendment  adopted  May  11,  1897.] 

Orda*ed,  that  rule  23  be  amended  so  as  to  read  as  follows: 
L  The  clerk  shall,  upon  the  docketing  of  a  case,  forthwith  cause  au 
estimate  to  be  made  of  the  cost  of  printing  the  record  and  of  his  fee 
for  preparing  it  for  the  printer  and  supervising  the  printing,  and 
shall  notify  Uie  party  docketing  the  ca«e  the  amount  of  the  estimate. 
If  he  shall  not  pay  it  within  a  reasonable  time,  the  clerk  shall  notify 
the  adverse  party,  and  he  may  pay  it  If  neither  party  shall  pay  it^ 
and  for  want  of  such  payment  the  record  shall  not  have  been  printed 
when  a  case  is  reached  for  hearing  on  the  regular  call  of  the  docket^ 
the  case  shall  be  dismissed. 

2.  The  clerk  shall  cause  the  record  in  all  cases  to  be  printed  forth- 
with after  the  payment  of  such  estimate,  and  shall  immediately 
thereafter  furnish  to  the  counsel  of  each  party  whose  appearance 
shall  have  been  entered,  three  copies  of  the  printed  record,  taking 
a  receipt  therefor,  and  the  parties  may,  by  written  stipulation  filed 
prior  to  the  printing  of  the  record,  agree  that  only  parts  of  the  record 
shall  be  printed,  and  the  same  may  be  heard  only  on  the  parts  so 
printed,  but  the  court  may  direct  the  printing  of  other  parts  of  the 
record.     • 

3.  The  derk  shall  not  take  to  the  printer  the  original  transcript  on 
file,  but  shall  cause  copies  to  be  made  for  the  printer  of  such  original 
papers  sent  up  under  rule  14,  or  other  original  papers,  as  are  neces- 
sary to  be  printed. 

4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the  record  to 
be  printed,  and  may  print  a  larger  number  on  the  request  of  either 
party  on  payment  of  the  amount  necessary  for  the  printing  of  such 
extra  copies. 


Digitized  by 


Google 


ZCaV  AMENDED   RULES. 

5.  The  clerk  shall  supervise  the  printing  and  see  that  the  printed 
record  is  properly  indexed.  He  shall  distribute  the  printed  copies 
to  the  judges  of  tiie  court  and  to  the  reporter  from  time  to  time,  as 
required.  If  the  cost  of  printing  the  record,  together  with  the  clerk's 
fee  for  supervising  the  same,  shall  be  less  than  the  amount  estimated 
and  paid,  the  difference  shall  be  refunded  by  the  clerk  to  the  party 
paying  the  same.  If  the  actual  cost  and  the  clerk's  fee  shall  exceed 
the  clerk's  estimate,  the  amount  of  such  excess  shall  be  paid  to  the 
clerk  before  he  shall  deliver  or  file  the  printed  record  or  any  copies 
thereof. 

6.  In  case  of  reversal,  affirmance  or  dismissal  with  costs,  the 
amount  of  the  costs  of  the  printing  of  the  record  and  of  the  clerk's 
fee  for  supervising  the  same  shall  be  taxed  against  the  party  against 
whom  costs  are  given,  and  shall  be  inserted  in  the  body  of  the  man- 
date or  other  proper  process. 

7.  The  derk  shall  receive  from  either  party,  and  use  as  parts  of 
the  printed  record  so  far  as  the  same  may  be  of  proper  size  and  type, 
any  portions  which  may  have  been  printed  in  any  other  court,  and 
also  printed  copies  of  patents  and  exhibits,  allowing  the  party  fur- 
nishing the  same  such  sum  therefor  as  the  clerk  deems  reasonable,  to 
be  added  to  and  form  a  part  of  the  costs  of  printing. 

24. 

[As  originally  adopted.     See  page  clxiv.) 

26. 

[This  rule  was  amended  February  27, 1894,  so  as  to  read  as  follows:] 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled 
to  open  and  conclude  the  argument  of  the  case.  But  when  there  are 
cross  appeals  they  shall  be  argued  together  as  one  case,  and  the 
plaintiff  in  the  court  below  shall  be  entitled  to  open  and  conclude  the 
argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument 
of  a  case. 

3.  One  hour  will  be  allowed  for  the  plaintiff  in  error  or  appellant  to 
open  an^  present  his  case,  and  one  hour  will  be  allowed  to  the  defend- 
ant in  error  or  appellee  to  answo*;  thirty  minutes  will  then  be  al- 
lowed to  the  plaintiff  in  error  or  appellant  to  reply.  No  more  time 
will  be  allowed  for  argument  without  special  leave  of  the  court. 

26. 

[Amendment;   the  word  "records"  being  stricken  out) 

FORM  OF  PRINTED  ARGUMENTS  AND  BRIEFS. 

All  arguments  and  briefs,  printed  for  the  use  of  the  court,  must  be 
in  such  form  and  size  that  they  can  be  conveniently  bound  together,  so 
as  to  make  an  ordinary  octavo  volume. 
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27. 

[As  origlnallj  adopted.     See  iMige  dzri!.] 

28. 

[As  originally  adopted.    See  page  clxvil.] 

29. 

pHus  role  was  amended  February  27, 1894,  so  as  to  read  as  follows:] 

RBHBARINa. 

A  petitioii  for  a  rehearing  after  judgment  can  be  presented  only 
dming  the  term  at  which  judgment  is  entered,  and  within  twenty 
days  after  such  entry,  unless  by  special  leave  granted  by  the  court, 
and  must  be  printed  and  briefly  and  distinctly  state  its  grounds  with- 
out argoment,  and  be  supported  by  certificate  of  counsel;  and  will  not 
be  granted  or  permitted  to  be  argued  unless  a  judge  who  concurred 
m  the  judgment  desires  it,  and  a  majority  of  the  court  so  determines. 

30, 

[As  originally  adopted.    See  page  clxvilL] 

31. 

[As  originally  adopted.  See,  also,  order  of  the  supreme  court  establishing 
a  table  of  fees  for  the  circuit  courts  of  appeals,  page  clxxi.,  post.] 

32. 

[This  rule  was  amended  January  16,  1893,  so  as  to  read  as  follows,  the  por- 
tion in  brackets  having  been  added  thereby:  **ln  all  cases  tinally  determined 
in  this  court,  a  mandate  or  other  proper  process  in  the  nature  of  a  proce- 
dendo shaU  be  issued,  on  the  order  of  this  court,  to  the  court  below,  for  the 
purpose  of  informing  such  court  of  the  proceedings  in  this  court,  so  that 
farther  proceedings  may  be  had  in  such  court  as  to  law  and  Justice  may 
appertain:  [provided,  that  in  all  cases  entitled  to  precedence  in  this  court 
under  section  7  of  the  act  approved  March  8,  1891,  the  mandate  or  other 
prop«r  process  may  be  issued  by  the  clerk  after  the  expiration  of  seven 
days  from  the  date  of  the  rendition  of  the  decree  of  this  court,  unless  other- 
wise ordered  by  the  court  or  one  of  the  Judges  thereof  J."  It  was  again  amended 
February  28^  1894,  so  as  to  read  as  follows:] 

MANDATE. 

Mandates  may  issue  in  all  cases  finally  disposed  of  by  this  court  on 
application  of  either  of  the  parties  at  any  time  after  twenty-one  days 
from  the  date  of  decision,  unless  the  court  or  one  of  the  judges  shall 
in  the  meantime,  grant  leave  to  file  a  petition  for  rehearing  (adopted 
February  28, 1894);  provided  that  in  all  cases  entitled  to  precedence 
in  this  court  under  section  7  of  the  act  approved  March  3,  1891,  the 
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mandate  or  other  proper  process  may  be  issued  by  the  clerk  after  the 
expiration  of  seven  days  from  the  date  of  the  rendition  of  the  decree 
of  this  court,  unless  otherwise  ordered  by  the  court  or  one  of  the 
judges  thereof.    (Adopted  January  16, 1893.) 

33. 

[As  orlglnaUy  adopted.    See  page  dxx.] 

34. 

[As  orlglnaUy  adopted.    See  page  dzx.] 

36. 

[The  followfaig  new  rule  was  adopted  June  23, 1802:1 
ORDER  IN  RELATION  TO  ASSIGNMENT  OF  CASES  FOR  HEARING. 

ISiirty  days  prior  to  the  opening  of  the  regular  session  of  the 
court,  the  clerk  is  directed  to  assign  cases  for  hearing  during  the 
first  month  of  the  term  at  the  rate  of  two  cases  per  day  for  the  first 
three  days  of  each  week.  Any  cases  entitled  by  law  to  preference 
in  hearing  shall  be  first  assigned,  and  thereafter  causes  shall  be 
grouped  by  states,  and  assignments  made  so  as  to  permit  the  heaj> 
ing  of  causes  from  one  state  before  the  causes  from  the  next  state 
in  order  shall  be  called. 

36. 

[The  foUowing  mle  was  adopted  June  23,  1892:} 

It  is  ordered  that,  whenever  a  full  bench  of  three  Judges  shall  not 
be  made  up  by  the  attendance  of  the  associate  justice  of  the  supreme 
court  assigned  to  the  circuit  and  of  the  circuit  judges,  so  many  of  the 
district  judges  in  the  order  of  seniority  of  their  respective  conmiis- 
sions,  and  qualified  to  sit,  as  may  be  necessary  to  mske  up  a  full 
court  of  three  judges,  are  hereby  designated  and  assigned  to  sit  in 
this  court:  provided,  however,  that  the  court  may  at  any  time,  by 
particular  assignment,  designate  any  district  judge  to  sit  as  afore- 
said. 

37. 

[The  following  rule  was  adopted  June  11,  1897:] 

WRITS  OF  ERROR  IN  CRIMINAL  OASES. 

L  Writs  of  error  to  review  criminal  cases  tried  in  any  district  or 
circuit  court  of  the  United  States  within  this  circuit,  which  may  be 
reviewed  under  the  provisions  of  the  act  of  March  3,  1891,  creating 
this  court,  and  the  act  of  congress  amendatory  thereof,  approved 
January  20,  1897,  may  be  allowed  in  term  time  or  in  vacation  by 
the  circuit  justice  assigned  to  this  circuit,  by  either  of  the  circuit 
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judges,  or  by  any  district  judge  who  presided  on  the  trial,  and  the 
proper  security  be  talcen,  and  the  citation  be  signed  by  him,  and  he 
may  also  grant  a  supersedeas  and  stay  of  execution  or  proceedings 
pending  the  determination  of  such  writ  of  error. 

2.  Where  such  writ  of  error  is  allowed  in  any  criminal  case  as 
aforesaid,  the  circuit  court  or  district  court,  before  which  the  accused 
was  tried,  or  the  trial  judge,  or  the  circuit  justice  assigned  to  the 
drcuit,  or  either  of  the  circuit  judges,  shall  have  the  power,  after 
the  citation  has  been  duly  served,  to  admit  the  accused  to  bail  in 
soch  amount  as  may  be  fixed,  such  bail  bond  to  be,  as  near  as  may 
be,  m  the  form  prescribed  in  the  api)endix  to  these  rules. 

APPENDIX  TO  BULB  87. 
rForm  of  Appearance  Bond  on  Writ  of  Error  in  Criminal  CasM.] 

Know  an  men  hj  these  presents: 

That  we,  ^  as  principal,  and  ,  as  sureties,  are  held  and  firmly 

bound  nnto  the  United  States  of  America  in  the  fuU  and  Just  sum  of 

doOars,  to  be  paid  to  the  said  United  States  of  America,  to  which  payment 
well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors,  and  ad- 
ministrators. Jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of ,  In  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ninety . 

Whereas,  lately  at  the term,  A.  D.  18^—,  of  the court  of  the 

United  States  for  the district  of ,  in  a  suit  pending  in  said  court 

between  the  United  States  of  America,  plaintiff,  and ,  defendant,  a  Judg- 

m^t  and  sentence  was  rendered  against  the  said ,  and  the  said  

has  obtained  a  writ  of  error  from  the  United  States  circuit  court  of  appeals 
for  the  Fifth  circuit,  to  reverse  the  judgment  and  sentence  In  the  aforesaid 
suit,  and  a  citation  directed  to  the  said  United  States  of  America,  citing  and 
admonishing  the  United  States  of  America  to  be  and  appear  in  the  United 
States  circuit  court  of  appeals  for  the  Fifth  circuit,  at  the  city  of  New  Or- 
leans. Louisiana,  thirty  days  from  and  after  the  date  of  said  citation,  which 
citation  has  been  duly  served. 

Now,  the  condition  of  the  above  obligation  is  such  that  If  the  said  

Shan  appear  In  the  United  States  circuit  court  of  appeals  for  the  Fifth  cir- 
cuit on  the  first  day  of  the  next  term  thereof,  to  be  held  at  the  city  of ,. 

on  the  first  Monday  in ,  A.  D.  189—,  and  from  day  to  day  thereafter 

during  said  term,  and  from  term  to  term,  and  from  time  to  time,  until  finally 
discharged  therefrom,  and  shall  abide  by  and  obey  all  orders  made  by  the 
said  United  States  circuit  court  of  appeals  for  the  Fifth  circuit  in  said  cause, 
and  shall  surrender  himself  In  execution  of  the  Judgment  and  sentence  ap- 
pealed from  as  said  court  may  direct,  if  the  Judgment  and  sentence  of  the 
said court  against  him  shall  be  affirmed  by  the  said  United  States  cir- 
cuit court  of  appeals  for  the  Fifth  circuit,  then  the  above  obligation  to  be  void; 
etee  to  remain  in  full  force,  virtue,  and  effect,  [Seal.] 


[Seal.] 
Approved:  [Seal] 

Judge  of  the  w 

31  C.CA.-g 
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SIXTH  canacuiT. 

[The  mies  as  originally  adopted,  where  Identical  with  those  of  tho  other 
circuits,  will  be  found  at  pages  cxliii.-clxx.  Only  such  originally  adopted  rules 
as  were  not  Identical  with  those  of  the  other  circuits,  and  amendments, 
changes,  and  repeals  of  the  rules  as  originally  adopted,  are  given  under  this 
head,  reference  being  made  to  the  others  In  their  proper  places.] 

1. 

[As  originally  adopted.     See  page  cxlill.] 

2. 

[As  originally  adopted.     See  page  cxliii.] 


[This  rule,  as  originally  adopted,  appears  in  11  C.  C.  A.,  page  Ixv.,  with 
amendments  made  before  the  preparation  of  that  volume.  It  was  further 
amended  October  8,  1894  (see  14  C.  C.  A.  iv.),.  April  2,  1895  (see  12  C.  C.  A. 
Iv.),  and  February  10,  1896  (see  76  Fed.  ill.).  The  rule,  after  these  several 
amendments,  reads  as  follows:] 

TERMS  AND  HEARINGS  OF  OASES. 

One  term  of  this  court  shall  be  held  annually  on  the  Tuesday  after 
the  first  Monday  of  October,  and  adjourned  sessions  on  the  Tuesday 
after  the  first  Monday  of  each  other  month  in  the  year  except  August 
and  September. 

All  sessions  of  the  court  shall  be  held  at  Cincinnati  unless  other- 
wise especially  ordered  by  the  court. 

At  the  October,  February  and  May  sessions  of  the  court,  here- 
after referred  to  as  calendar  sessions,  there  shall  be  a  regular  and 
peremptory  call  of  a  calendar  containing  all  the  cases  upon  the 
docket  which  under  the  rules  should  then  be  ready  for  hearing. 

At  other  than  calendar  sessions,  except  the  June  and  July  sessions, 
the  court  will  hear  any  case  upon  the  docket  in  which  the  record  has 
been  printed  and  briefs  for  both  parties  filed,  provided  that  there  has 
been  also  filed  in  the  clerk's  office  on  the  Monday  preceding  the  first 
day  of  such  session  the  written  consent  of  counsel  for  both  parties  that 
such  hearing  may  be  had. 

At  other  than  calendar  sessions  the  court,  on  motion,  will  also 
hear  appeals  from  interlocutory  orders  granting  preliminary  injunc- 
tions, appeals  or  writs  of  error  in  any  cause  given  priority  by  the 
statutes  of  the  United  States,  and  appeals  from  orders  in  habeas 
corpus  proceedings,  where  the  petitioner  is  in  jail,  provided  that 
the  record  has  been  printed  and  the  brief  of  the  moving  party  and 
due  notice  of  the  motion  have  been  filed  with  opposing  counsel  at 
least  six  days  before  the  opening  day  of  the  session. 

Appeals  in  habeas  corpus  cases  when  the  petitioner  is  in  jail 
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will  be  heard  at  any  time  when  the  court  is  in  session  after  the 
record  has  been  printed  and  the  brief  for  the  petitioner  has  been 
filed  with  opposing  counsel  six  days  before  the  day  set  for  the  hear- 
ing of  the   motion. 

At  other  than  calendar  sessions,  the  court  will  also  hear  all  mo- 
tions, and  miscellaneous  business,  and  will  announce  opinions. 

For  good  canse  shown,  on  motion  of  either  party,  the  court  may 
adiance  any  cause  upon  the  docket  to  be  heard  at  any  session, 
whether  calendar  or  otherwise,  even  though  the  time  permitted 
under  the  rules  for  the  filing  of  briefs  may  not  have  expired  at  the 
day  set  for  hearing.  Such  motions  for  the  advancement  of  causes 
will  only  be  heard  by  the  court  upon  five  days  previous  notice  to 
opposing  coanseL 


[As  originally  adopted.     See  page  czllii.] 

6. 

[As  originally  adopted.    Bee  page  cxllvj 

6. 

IThU  rule  was  amended  October  22,  1804,  so  as  to  read  as  follows:] 

MARSHAL.  CRIER  AND  OFFICERS. 

1.  The  crier  and  bailiffs  of  the  court  shall,  before  they  enter  on 
their  duties,  take  an  oath  in  the  form  prescribed  by  section  782  of 
the  EcTised  Statutes. 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the  sessions 
of  the  court,  with  such  number  of  bailiffs  and  messengers  as  the 
court  may,  from  time  to  time,  order. 

7. 

(This  role,  as  originally  adopted,  appears  in  11  0.  O.  A.  IxvL  It  was  amend- 
ed October  2,  18»4,  so  as  to  read  as  foUows:] 

ATTORNEYS  AND  COUNSELLORS. 

All  attorneys  and  counsellors  permitted  to  practice  in  the  supreme 
court  of  the  United  States  or  in  any  circuit  court  of  the  United  States 
shall  become  attorneys  and  counsellors  in  this  court  on  taking  an 
oath  or  affirmation  as  prescribed  by  rule  2  of  the  supreme  court 
of  the  United  States  and  upon  subscribing  the  roll. 

The  fee  for  such  admission  shall  be  f  10  in  accordance  with  the 
table  of  fees  as  prepared  by  the  supreme  court  of  the  United  States. 

Every  person  taking  the  oath  and  paying  such  fee  shall  be  enti- 
tled to  a  certificate  of  his  admission,  signed  by  the  clerk. 
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8. 

[As  originally  adopted.    See  page  cxly.] 

9. 

[As  originally  adopted.    See  page  cxlv.] 

10. 

[As  originally  adopted.    See  page  cxlv.] 

11. 

[As  originally  adopted.    See  page  czlvi.] 

12. 

[As  originally  adc^ted.    See  page  clii.] 

18. 

[As  originally  adopted.    See  page  diii.] 

14. 

[As  originally  adopted.    See  page  civ.] 

16. 

[As  originally  adopted.    See  page  dylii.] 

16. 

[As  originally  adopted.    See  page  dix.] 

DOCKETING  OASES. 

L  It  Bhall  be  the  duty  of  the  plaintiff  in  error  or  appeUant  to  docket 
the  case,  and  file  the  record  thereof  with  the  derk  of  this  court,  by 
or  before  the  return-day,  whether  in  vacation  or  in  term-tima  But, 
for  good  cause  shown,  the  justice  or  judge  who  signed  the  dtation,  or 
any  judge  of  this  court,  may  enlarge  the  time  by  or  before  its  expira- 
tion, the  order  of  enlargement  to  be  filed  with  the  clerk  of  this  court. 
If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  with  this  rule, 
the  defendant  in  error  or  appellee  may  have  the  cause  docketed  and  dis- 
missed, upon  producing  a  certificate,  whether  in  term-time  or  vacation,, 
from  the  clerk  of  the  court  wherein  the  judgment  or  decree  was  ren- 
dered, stating  the  case,  and  certifying  that  such  writ  of  error  or  appeal 
has  been  duly  sued  out  or  allowed.     And  in  no  case  shall  the  plaintiff 
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in  enror  or  appellant  be  entitled  to  docket  the  case  and  file  the  record 
after  the  same  shall  have  been  docketed  and  dismissed  under  this  rule, 
onless  by  order  of  the  court 

And  at  the  time  of  filing  the  record,  the  plaintiff  in  error  or  appel- 
lant shall  deposit  with  the  clerk  the  sum  of  thirty  dollars  as  security 
for  costs,  except  in  cases  in  which  the  proper  showing  is  made  and  an 
order  of  this  court  is  entered  thereon  allowing  the  cause  to  proceed  in 
forma  pauperis. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court;  and, 
if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of 
this  court  by  the  plaintiff  in  error  or  appellant  within  the  period  of  time 
above  limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or 
appellee  at  any  time  thereafter,  the  case  shall  stand  for  argument  at 
thetam. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ  of 
error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing 
the  case  shall  be  entered. 

17. 

[This  rnle  was  amended  October  22, 1894,  so  as  to  read  as  follows:] 

DOCKET. 

The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pend- 
ing in  the  court  in  their  proper  chronological  order,  and  such  dock- 
ets shall  be  called  at  every  calendar  session,  as  provided  in  rule  3. 
And  if  a  case  is  called  for  hearing  at  two  calendar  sessions  succes- 
sively, and  upon  the  call  at  the  second  session  neither  party  is  pre- 
pared to  argue  it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in 
error  or  appellant,  unless  sufficient  cause  is  shown  for  further  post- 
ponement. 

18. 

[As  originally  adopted.    See  page  clx.] 

18. 

[As  originally  adopted.    See  page  dxi.] 

20. 

[As  originally  adopted.    See  page  dxlL] 

21. 

[As  originally  adopted.    See  page  clxiiL] 
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22. 

[The  portion  of  the  rule  In  brackets  was  added  by  amendment,  Jane  22, 
18d3.    Otherwise  the  rule  reads  as  originally  adopted.] 

PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  when  the  case  is  called  for  trial*  the 
defendant  may  have  the  plaintiff  called,  and  the  writ  of  error  or  ap- 
peal dismissed. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is  called 
for  trial,  the  court  may  proceed  to  hear  an  argument  on  the  part  of 
the  plaintiff,  and  to  give  judgment  according  to  the  right  of  the  case. 

3.  WTien  a  case  is  reached  in  the  regular  call  of  the  docket,  and 
there  is  no  appearance  for  either  party,  the  case  shall  be  dismissed 
at  the  cost  of  the  plaintiff. 

[4.  All  causes  shall  stand  for  hearing  when  the  time  allowed  for 
printing  the  records  and  the  briefs  of  both  parties  shall  have  expired: 
provided,  however,  that  causes  may  be  heard  when  the  records  and 
briefs  therein  are  printed,  though  the  time  allowed  for  printing 
records  and  briefs  may  not  have  expired.] 

23. 

[This  rule,  with  amendments  down  to  the  time  of  preparing  11  0.  O.  A.  for 
the  press,  appears  on  page  Ixvili.  thereof,  it  was  further  amended  October  8, 
1894  (see  14  C.  C.  A.  vi.),  December  13,  1895  {see  20  C.  C.  A.  iii),  and  Feb- 
ruary 10,  1896  (see  76  Fed.  iii.).  Paragraph  8  of  the  amendment  adopted  Octo- 
ber 8,  1894,  establishing  the  clerk*s  fees  for  preparing  records,  is  repealed 
by  the  order  of  the  supreme  court  establishing  a  table  of  fees  for  the  circuit 
courts  of  appeals.  See  page  clxxi.,  post  After  these  amendments,  the  rule 
reads  as  follows:] 

PRINTING  RECORDa 

1.  The  clerk  shall  supervise  the  printing  of  all  records,  and  npon 
the  docketing  of  a  case  shall  forthwith  cause  an  estimate  to  be  made 
of  the  cost  of  printing  the  record  and  his  fee  for  preparing  it  for 
the  printer  and  for  supervising  the  printing  thereof,  and  shall  at 
once  notify  the  attorney  for  the  plaintiff  in  error,  or  appellant,  of 
the  amount  of  such  estimate,  which  shall  be  paid  to  the  clerk  within 
ten  days  after  such  notice.  If  not  so  paid  the  writ  of  error,  or 
appeal,  may  be  dismissed  upon  the  motion  of  the  opposite  party  or 
by  the  court  of  its  own  motion. 

2.  After  the  payment  to  him  of  such  estimate  the  clerk  shall  cause 
at  least  twenty-five  (25)  copies  of  the  record  to  be  printed  forth- 
with, shall  file  the  same  and  shall  furnish  to  each  of  the  respective 
parties  three  (3)  copies  thereof,  and  take  a  receipt  therefor. 

3.  Parties  may  agree  by  written  stipulation  filed  with  or  prior  to 
the  filing  of  the  record  that  parts  only  of  the  record  shall  be  printed, 
and  the  case  may  be  heard  on  the  parts  so  printed;  but  the  court 
may  direct  the  printinjg  of  other  parts  of  the  record. 

♦  See  note  19,  page  clxlU. 
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The  plaintiff  in  error  or  appellant  may,  within  10  days  after  the 
case  shall  be  docketed  in  this  court,  file  with  the  clerk  a  statement  of 
the  parts  of  the  record  which  he  thinks  necessary  for  the  considera- 
tion thereof,  and  forthwith  serve  on  the  adverse  party  a  copy  of  such 
statement.  The  adverse  party,  within  15  days  after  service  of  such 
statement,  may  designate  in  writing,  filed  with  the  clerk,  additional 
parts  of  the  record  which  he  thinks  material,  and  if  he  shall  not 
do  so  he  shall  be  held  to  have  consented  to  the  hearing  of  the  parts 
designated  by  the  plaintiff  in  error  or  appellant. 

If  parts  of  the  record  shall  be  so  designated  by  one  or  both  parties, 
the  clerk  shall  print  those  parts  only,  and  the  court  will  consider 
nothing  but  those  parts  of  the  record. 

If  at  the  hearing  it  shall  appear  that  any  material  part  of  the  rec- 
ord has  not  been  printed,  the  writ  of  error  or  app^  may  be  dis- 
missed or  such  other  order  made  as  the  circumstances  may  appear  to 
the  court  to  require. 

If  the  defendant  in  error  or  appellee  shall  have  caused  unneces- 
sary parts  of  the  record  to  be  printed,  such  order  as  to  costs  may  be 
made  which  the  court  shall  think  proper. 

If  good  cause  be  shown  the  time  within  which  the  statement  of  the 
parts  of  the  record  is  to  be  filed  with  the  clerk  by  either  party,  as 
above  limited,  may  be  enlarged  by  the  court  in  session  or  by  either 
circuit  judge  if  eligible  to  sit  in  the  cause. 

4.  If  the  cost  of  printing  and  supervision  shall  be  less  than  the 
amount  estimated  and  paid,  the  clerk  shall  refund  the  difference  to 
the  party  paying  the  same.  If  the  cost  is  greater  than  the  estimate 
the  amount  of  such  excess  shall  be  paid  to  the  clerk  before  he  shall 
file  the  printed  record  or  deliver  any  copies  thereof. 

5.  In  case  of  reversal,  afiirmance,  or  dismissal,  with  costs,  the 
amount  paid  for  printing  and  supervision  shall  be  taxed  against  the 
party  against  whom  the  costs  are  given,  and  shall  be  inserted  in  the 
mandate  or  other  proper  process. 

6.  In  any  case  where  the  record  shall  have  been  printed  in  the 
court  below  either  circuit  judge  may,  on  the  written  application  of  the 
plaintiff  in  error  or  appellant,  order  that  such  printed  record  be 
used  in  this  court.  In  such  case  the  judge  shall  require  as  a  condi- 
tion of  making  the  order,  a  certificate  of  the  clerk  of  this  court  that 
the  record  is  in  accordance  with  the  printing  rules  and  is  properly  in- 
dexed, in  which  case  the  supervision  fee,  provided  in  paragraph  7  of 
rule  31,  shall  be  charged  and  collected  by  the  clerk. 

7.  The  clerk  of  this  court  shall  receive  proposals  for  printing, 
which  shall  be  submitted  to  the  senior  circuit  judge,  who  may  in  his 
discretion  award  such  printing  to  the  lowest  and  best  bidder,  and  all 
such  printing  shall  be  done  by  the  person  to  whom  the  same  is  so 
aw^arded.  And  when  a  case  shall  be  heard  upon  a  record  printed  in 
the  court  below  the  cost  for  printing  shall  be  taxed  on  the  basis  of 
such  bid  for  printing,  except  when  the  parties  otherwise  agree. 
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24. 


[This  rule,  with  amendments  down  to  the  time  of  preparing  11  G.  C.  A.  for 
the  press,  appears  on  page  Ixix.  thereof.  It  was  further  amended  February 
25,  1895,  so  as  to  read  as  follows:] 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  shall  file  with  the  clerk 
of  this  court  within  twenty-five  days  after  the  filing  of  the  printed 
copies  of  the  record,  as  required  in  rule  23  as  amended,  twenty  copies 
of  a  printed  brief,  one  of  which  shall  on  application  be  furnished  to 
each  of  the  counsel  engaged  upon  the  opposite  side.* 

2.  This  brief  shall  contain,  in  order  here  stated: 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting'  suc- 
cinctly the  questions  involved,  in  the  manner  in  which  they  are 
raised. 

(2)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages 
of  the  record  and  the  authorities  relied  upon  in  support  of  each 
point.f  When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may 
be  deemed  necessary  to  the  decision  of  the  case  shall  be  printed  at 
length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file 
with  the  clerk  twenty  printed  copies  of  his  brief,  within  forty  days 
after  the  filing  of  the  printed  record,  as  required  by  rule  23.  His 
brief  shall  be  of  a  like  character  with  that  required  of  the  plain- 
tiff in  error  or  appellant,  except  that  no  statement  of  the  case  shall 
be  required,  unless  that  presented  by  the  plaintiff  in  error  or  appel- 
lant is  controverted. 

4.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant 
is  in  default,  the  case  may  be  dismissed  on  motion;  and  when  a 
defendant  in  error  or  an  appellee  is  in  default  he  will  not  be  heard, 
except  on  consent  of  his  adversary,  and  by  request  of  the  court. 

5.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  ad- 
verse party;  but  if  a  printed  brief  or  argument  is  filed,  the  adverse 
party  will  be  entitled  to  be  heard  by  two  counseL 

26. 

[As  originally  adopted.    See  page  clxvl.] 

26. 

[This  rule  was  amended  January  16,  1892,  so  as  to  read  as  follows:  **Form 
of  printed  records,  arguments,  and  briefs.  All  records,  arguments,  and 
briefs  printed  for  the  use  of  this  court  shall  be  in  smaU  pica  type,  twenty- 
four  pica  ems  to  a  line,  thirty-five  lines  to  a  page,  leaded  with  four-to-pica 
leads,  with  an  index  and  a  suitable  cover  containing  the  title  of  the  court 

*  See  note  21,  page  clxiv.  t  See  note  24,  page  dxv. 
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and  cause,  the  court  from  which  the  case  Is  brought  into  this  court,  and  the 
number  of  the  case.  Size  of  pages  to  be  9^x6^  inches,  except  that  In  patent 
cases  the  size  of  the  pages  shall  be  10%x7%  inches;  that  is  to  say,  large 
enough  to  bind  in  copies  of  patentoffice  drawings  and  speciflcations  without 
folding.  Records  printed  in  the  courts  below  may  be  filed  and  used  in  this 
court  if  they  conform  to  this  rule."  It  was  again  amended  January  2,  1894, 
80  as  to  read  as  follows:] 

FORM  OP  PRINTED  RECORDS,  ARGUMENTS,  AND  BRIEFS 

1.  All  records  shall  be  of  a  uniform  size,  printed  in  small  pica 
type,  24  pica  ems  to  a  line,  48  lines  to  a  page,  solid,  with  an  index, 
and  a  suitable  cover  containing  the  title  of  the  court  and  cause,  the 
court  from  which  the  case  is  brought  to  this  court,  and  the  number  of 
the  case;  size  of  pages  to  be  9Jx6J  inches,  except  that  in  patent 
cases  the  size  of  the  pages  shall  be  lOJxTf  inches;  that  is  to  say, 
large  enough  to  bind  in  copies  of  patent-office  drawings  and  specifi- 
cations without  folding. 

2.  All  arguments  and  briefs  of  attorneys  shall  be  printed,  and  con- 
form aa  near  as  practicable  to  the  size  of  the  printed  record* 

27. 

[As  originally  adopted.    See  page  cIxtU.] 

28. 

(This  rule  as  orlgiDally  adopted  appears  In  11  O.  O.  A,  page  IxxL  It  was 
farther  amended  October  22,  1894,  so  as  to  read  as  follows.  Paragraph  4 
of  the  amendment,  estahlishing  the  clerk's  fees  for  opinions  of  the  court,  has 
been  repealed  by  the  order  of  the  supreme  court  establishing  a  table  of  fees 
for  the  circuit  courts  of  appeals,  see  page  clxxl.,  post] 

OPINIONS  OP  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall,  immediately  upon 
the  delivery  thereof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  opinions  of  the  court  shall  be  printed  under  the  supervision 
of  the  clerk  by  the  printer  to  whom  the  court  printing  has  been 
awarded  in  accordance  with  paragraph  7,  rule  23. 

3.  Opinions  printed  under  the  supervision  of  the  clerk  need  not 
be  copied  into  a  book  of  records;  but  at  the  end  of  each  term  the 
clerk  shall  cause  such  printed  opinions  to  be  bound  in  a  substantial 
manner  into  one  or  more  volumes,  and  when  so  bound  they  shall  be 
deaned  to  have  been  recorded  within  the  meaning  of  this  rule. 

4.  The  cost  of  printing  the  opinions  shall  be  defrayed  out  of  the 
amoimt  received  for  the  same,  and  any  deficit  shall  be  paid  out 
of  snch  fees  collected  by  the  clerk  as  are  not  properly  taxable  as 
costs  in  any  case  pending  in  the  court. 
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28. 

[Amendment  adopted  .Tnne  22,  1883.] 

REHEARING. 

A  petition  for  rehearing  after  judgment  can  be  presented  only  with- 
in thirty  days  after  the  day  when  the  printed  opinion  of  the  court  is 
returned  by  the  printer  to  the  clerk,  and  can  be  obtained  by  counsel  for 
the  parties,  (which  date  the  clerk  shall  note  upon  the  appearance 
docket),  unless  by  special  leave  granted  during  such  thirty  days;  and 
must  be  printed,  and  briefly  and  distinctly  state  its  grounds,  and  be 
supported  by  certificate  of  counsel;*  and  will  not  be  granted  or  per- 
mitted to  be  argued  unless  a  judge  who  concurred  in  the  ludgment  de- 
sires it|  and  a  majority  of  the  court  so  determines. 

30. 

[As  originall J  adopted.    See  page  clxvlli.] 

81. 

[As  originaily  adopted.    See  page  dxYlli.] 

32. 

[This  rule  as  amended  June  22,  1803,  appears  In  11  O.  0.  A.,  page  bed.  It 
was  further  amended  October  2, 1894,  so  as  to  read  as  foUows:] 

MANDATE. 

In  all  cases  finally  determined  in  this  court,  a  mandate  or  other 
proper  process  in  the  nature  of  a  procedendo  shall  be  issued,  on  the 
order  of  this  court,  to  the  court  below,  for  the  purpose  of  informing 
such  court  of  the  proceedings  in  this  court,  so  that  further  proceed- 
ings may  be  had  in  such  court  as  to  law  and  justice  may  appertain.! 

Such  mandate  shall  not  issue  until  time  has  elapsed  for  filing  a 
petition  to  rehear  as  defined  by  rule  29;  and  no  mandate  or  other 
process  of  procedendo  shall  issue  when  a  petition  to  rehear  is  pend- 
ing, unless  specially  ordered. 

Every  mandate  shall  be  accompanied  by  a  copy  of  the  opinion 
filed  in  the  cause  in  which  it  is  issued,  and  the  charge  for  the  same 
shall  be  taxed  in  the  costs  of  the  case. 

33. 

[As  originaUy  adopted.     See  page  clzx.] 

34. 

[As  orlglnaUy  adopted.     See  page  clxx.] 

^  See  note  25,  page  clxviL  t  See  note  28,  page  dxz. 
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86. 

[This  additional  mle  was  adopted  June  22,  1803:] 

TESTIMONY   IN   ADMIRALTY  CASES  AFTER   APPEAL.* 

In  admiralty  appeals  no  testimony  shall  be  taken  except  under  a 
commission  issued  from  this  court  to  a  clerk  of  a  United  States 
court  or  a  United  States  commissioner,  by  direction  of  the  court,  the 
circuit  justice,  or  either  circuit  judge,  qualified  to  sit  on  appeal  in 
said  case,  after  cause  shown  to  such  court,  justice,  or  judge  that  such 
e?idence  is  material  and  necessary,  and  could  not  by  due  diligence 
iuive  been  produced  at  the  original  hearing.  Such  testimony  shall 
be  taken  only  upon  interrogatories  settled  by  such  court,  justice,  or 
judge,  upon  at  least  ten  days'  previous  notice  to  the  opposing  party 
or  his  attorney  (accompanied  with  a  copy  of  the  proposed  interroga- 
tories), and  upon  cross  interrogatories  to  be  settled  at  the  same  time 
after  five  days'  previous  notice  of  the  same,  with  copy  thereof,  to  be 
served  upon  counsel  offering  testinlony. 

36. 

[Tbls  additional  rule  was  promulgated  October  2, 1894:] 

DISPOSITION   OF  FEES   NOT  COSTS   IN   OASES. 

All  fees  collected  by  the  clerk  which  are  not  properly  taxable  as 
costs  in  any  case  pending  in  the  court  and  which  are  not  by  law 
required  to  be  deposited  by  him  in  the  treasury  of  the  United  States, 
after  the  payment  of  any  deficit  arising  from  the  printing  of  opin- 
iona,  shall  constitute  a  fund  to  be  expended  in  the  purchase  of  law 
books  for  the  library  of  the  court  by  the  clerk,  under  the  direction  of 
the  court  And  it  shall  be  the  duty  of  the  clerk  to  render  to  the 
court  for  its  examination  and  approval  a  quarterly  account  of  such 
fees  received  and  disbursed  by  him. 

37. 

[Thla  additional  rule  was  promulgated  October  22,  1894:1 
CALL  AND  ORDER  OF  THE  DOCKET. 

1.^  The  court  on  the  first  day  of  each  calendar  session  will  begin 
callifig  the  cases  for  argument  in  the  order  in  which  they  stand  on 
the  docket  and  proceed  from  day  to  day  during  the  session  in  the 
same  way.  If  the  parties  or  either  of  them  shall  be  ready  when  the 
case  is  called,  the  same  will  be  heard,  and  if  neither  party  shall  be 

*  Rules  of  practice  in  admiralty  appeals  were  promulgated  in  the  Second 
circuit  May  20. 18W2,  as  "Rules  in  Admiralty"  (see  page  btvil.,  ante),  and  In  the 
First  circuit  as  amendments  to  rule  14  (see  pages  liii.-lv.,  ante). 
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ready  to  proceed  with  the  argument,  the  case  will  be  continued  to 
the  next  calendar  session. 

2.  Each  day's  calendar  shall  consist  of  the  six  cases  next  in  order 
after  the  case  last  submitted  on  the  previous  day,  but  the  calendar 
will  not  include  any  case  continued  or  passed  by  the  court  or  stip- 
ulation of  counsel  before  the  adjournment  of  court  on  the  previous 
day.  The  calendar  for  each  day  shall  be  exhibited  in  the  clerk's  of- 
fice at  the  adjournment  of  court  on  the  previous  day.  Counsel  choos- 
ing to  rely  on  the  judgment  of  the  clerk  a^  to  the  probable  time  of 
the  hearing  of  any  case,  otherwise  than  as  shown  in  the  day's  calen- 
dar above  provided  for,  must  do  so  at  their  own  risk. 

3.  Two  or  more  cases  involving  the  same  question  may  by  leave 
of  the  court  be  heard  together,  but  they  must  be  argued  as  one  case. 

88. 

[Adopted,  March  21,  1897J 

1.  An  appeal  or  writ  of  error  from  a  circuit  court  or  a  district  court 
to  this  court  in  the  cases  provided  for  in  sections  6  and  7  of  the  act 
entitled  "An  act  to  establish  circuit  courts  of  appeals  and  to  define 
and  regulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the  Unit- 
ed States  and  for  other  purposes,"  approved  March  3,  1891,  and  acts 
to  amend  said  act  approved  February  18, 1895,  and  January  20, 1897, 
may  be  allowed  in  term  time  or  vacation  by  the  circuit  justice  or  by 
either  circuit  judge  within  the  circuit  or  by  any  district  judge  within 
his  district  and  the  proper  security  be  taken  and  the  citation  be  signed 
by  him,  and  he  may  also  grant  a  supersedeas  and  stay  of  execution 
or  of  proceedings,  pending  such  writ  of  error  or  appeal. 

2.  Where  such  writ  of  error  to  this  court  is  allowed  in  the  case  of  a 
conviction  of  an  infamous  crime  or  in  any  other  criminal  case  in  which 
it  will  lie,  the  circuit  court  or  district  court,  or  any  justice  or  judge 
thereof,  shall  have  power,  after  the  citation  is  served,  to  admit  the  ac- 
cused to  bail  in  such  amount  as  may  be  fixed. 

Promulgated  March  21, 1897. 

NOTE. 

In  the  Matter  of  the  Adoption  of  a  Rule  for  BaUing  Defendants  Convicted  of 
Crime  Pending  a  Writ  of  Error  to  the  Judgment. 

Mr.  Ed.  Baxter,  a  special  assistant  United  States  attorney,  appointed  for  the 
prosecution  of  certain  persons  charged  with  the  violation  of  the  national  bank- 
ing act  in  the  Middle  district  of  Tennessee,  submitted  the  following  suggestions 
upon  the  power  and  duty  of  this  court  to  adopt  a  rule  similar  to  rule  No.  36  of 
the  rules  of  the  supreme  court  of  the  United  States: 

Marcus  A.  Spurr  was  convicted  on  three  indictments  in  the  United  States 
circuit  court  for  the  Middle  district  of  Tennessee  for  violating  certain  provi- 
sions of  the  national  banking  act.  The  verdict  was  rendered  in  AprU,  1896. 
The  sentence  upon  the  verdict  was  not  pronounced  untfi  December,  1896.  After 
the  sentence,  and  before  a  writ  of  error  was  sued  out,  an  act  of  congress  was 
approved  January  20,  1897,  depriving  the  supreme  court,  and  conferring  upon 
the  circuit  court  of  appeals,  Jurisdiction  to  entertain  a  writ  of  error  in  Spurr's 
Case.  The  act  of  January  20,  1897,  confers  no  express  power  upon  the  cir- 
cuit court  of  appeals  to  make  any  order  or  rule  relative  to  a  defendant  in  a 
criminal  case,  giving  bond  pending  a  writ  of  error  to  that  court;  and  the 
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object  of  this  letter  is  to  ascertain  whether  the  court  Is  of  opinion  that  it  has 
the  power  to  make  a  rule  similar  to  rule  36  of  the  supreme  court. 
I  respectfully  submit  for  your  consideration  the  following  suggestions: 

The  act  creating  the  circuit  court  of  appeals  contains  the  following  provi- 
sions, viz.:  ••Such  court  shall  prescribe  •  ♦  ♦  the  form  of  writs  and 
other  process  and  procedure  as  may  be  conformable  to  the  exercise  of  Its  juris- 
diction as  shall  be  conferred  by  law."  1  Desty,  Fed.  Proc.  (8th  Ed.)  p.  458, 
I  168w  "The  court  shall  have  power  to  establish  all  rules  and  regulations 
for  the  conduct  of  the  business  of  the  court  within  its  jurisdiction  as  con- 
ferred by  law."  Id.  p.  459,  §  169.  "All  proYisions  of  law  now  in  force  regu- 
lating the  methods  and  system  of  review,  through  appeals  or  writs  of  error, 
shall  regulate  the  methods  and  system  of  appeals  and  writs  of  error  provided 
for  In  this  act  in  respect  to  the  circuit  court  of  appeals,  including  all  provi- 
sions for  bonds  or  other  securities  to  be  required  and  taken  on  such  appeals 
and  writs  of  error,  and  any  judge  of  the  circuit  court  of  appeals,  in  respect 
of  cases  brought  or  to  be  brought  to  that  court,  shall  have  the  same  powers 
and  duties  as  to  the  allowance  of  appeals  or  writs  of  error,  and  the  condi- 
tions of  such  allowance,  as  now  by  law  belong  to  the  justices  or  judges  in 
respect  of  the  existing  courts  of  the  United  States  respectively/'  Id.  pp.  467, 
468,  S  184.  'The  chrcuit  court  of  appeals  shall  have  the  powers  specified  in 
section  seven  hundred  and  sixteen  of  the  Revised  Statutes  of  the  United 
States."  Id.  p.  468,  $  185.  Section  716  of  the  Revised  Statutes  of  the  United 
States  is  as  follows:  "The  supreme  court  and  the  circuit  and  district  courts 
shall  have  power  to  Issue  writs  of  scire  facias.  They  shall  also  have  power 
to  iBsne  all  vnits  not  specifically  provided  for  by  statute,  which  may  be  nec- 
essary for  the  exercise  of  their  respective  jurisdictions,  and  agreeable  to  the 
usages  and  principles  of  law." 

In  the  case  of  U.  S.  v.  Hudson,  65  Fed.  68,  Judge  Parker  Intimated,  if  he 
did  not  decide,  that  the  supreme  court  had  no  power  to  make  rule  36,  par.  2. 
His  decision  was,  in  effect,  reversed  in  the  case  of  Hudson  v.  Parker,  156 
U.  S.  277,  15  Sup.  Ct  450.  The  supreme  court  seems  to  have  rested  its  power 
npon  section  917  of  the  Revised  Statutes,  notwithstanding  the  concluding 
daase  of  that  section  would  indicate  that  it  was  confined  to  "suits  in  equity 
or  admiralty."  156  U.  S.  282,  15  Sup.  Ct  452.  The  supreme  court  lays  stress 
npon  the  following  language  quoted  from  section  917  of  the  Revised  Statutes: 
**The  supreme  court  shall  have  power  to  prescribe  from  time  to  time  and  in 
any  manner  not  inconsistent  with  any  law  of  the  United  States  the  forms 
of  writs  and  other  process;"  and,  under  that  language,  the  court  held  that 
it  had  power  ••to  regulate  the  manner  of  proceeding,  or  'mode  of  process*  in 
taking  bail  upon  writs  of  error"  from  that  court  to  the  circuit  court  or  dis- 
trict court  in  civil  or  criminal  cases.  156  U.  S.  282,  15  Sup.  Ct.  452.  The 
court  then  refers  to  the  fact  that  by  section  11  of  the  act  creating  the  cir- 
cuit court  of  appeals,  ''all  provisions  of  law,  now  in  force,  regulating  the 
methods  and  system  of  review,  through  appeals  or  writs  of  error,  shall  regu- 
late the  methods  and  system  of  appeals  and  writs  of  error  provided  for  in  this 
act  in  respect  of  the  circuit  court  of  appeals,  including  all  provisions  for 
bonds  or  other  securities  to  be  required  and  taken  on  such  appeals  and  writs 
of  error."  The  court  then  adds:  ''But  as  to  the  methods  and  system  of  re- 
view, through  appeals  or  writs  of  error,  including  the  citations,  supersedeas, 
and  bond  or  other  security,  in  cases,  either  civil  or  criminal,  brought  to  this 
(supreme)  court  from  the  circuit  court  or  the  district  court,  congress  made 
no  provision  in  this  act,  evidently  considering  those  matters  to  be  covered 
and  r^ulated  by  the  provisions  of  earlier  statutes  forming  parts  of  one  sys- 
tem."    156  U.  S.  282,  15  Sup.  Ct.  452. 

If  the  supreme  court,  prior  to  the  passage  of  the  act  creating  circuit  courts 
of  appeals,  under  its  power  to  prescribe  from  time  to  time  "the  forms  of 
writs  and  other  process,"  had  the  power  "to  regulate  the  manner  of  proceed- 
ing, or  mode  of  process,  in  taking  bail  upon  writs  of  error  from  this  [supreme] 
court  to  the  circuit  court  or  district  court,  in  civil  or  criminal  cases,"  It  seems 
to  me  that  by  section  11  of  the  act  creating  circuit  courts  of  appeals,  what- 
ever power  the  supreme  court  then  possessed,  under  the  provisions  of  law 
then  in  force,  to  regulate  the  manner  of  proceeding  or  mode  of  process  in 
taking  bail  in  criminal  cases  upon  writs  of  error  from  that  court,  was  by 
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said  section  11  conferred  upon  the  circuit  courts  of  appeals.  In  reference  to 
taking  ball  upon  writs  of  error  In  criminal  cases  from  those  courts.  I  un- 
derstand that  the  act  creating  circuit  courts  of  appeals  gives  to  those  courts 
appellate  Jurisdiction  In  all  criminal  cases  except  where  the  conviction  was 
of  a  capital  or  otherwise  infamous  crime;  and  the  act  of  January  20,  1897, 
having  conferred  upon  those  courts  appellate  Jurisdiction  of  Infamous  crimes, 
they  now  have  the  same  power  to  regulate  the  manner  of  proceeding  or  mode 
of  process  In  taking  ball  upon  writs  of  error  from  those  courts  to  the  circuit 
court,  In  cases  of  Infamous  crimes,  that  the  supreme  court  had  prior  to  the 
passage  of  said  act  Again,  It  seems  to  me  that  the  power  expressly  given 
to  circuit  courts  of  appeals  to  prescribe  "the  form  of  writs,  and  other  process 
and  procedure  as  may  be  conformable  to  the  exercise  of  its  Jurisdiction  as 
shall  be  conferred  by  law,"  Is  fully  as  broad  as  the  power  conferred  upon  the 
supreme  court  under  section  017  of  the  Revised  Statutes,  and  under  which 
section  that  court  held  that  It  had  the  power  to  regulate  the  taking  of  ball 
upon  writs  of  error  from  that  court  In  criminal  cases.  1  Desty,  Fed.  Proc. 
(8th  Ed.)  p.  458.  §  168.  Again,  the  power  expressly  given  to  circuit  courts 
of  appeals  "to  establish  all  rules  and  regulations  for  the  conduct  of  the  busi- 
ness of  the  court  within  Its  Jurisdiction  as  conferred  by  law"  seems  to  me 
to  clearly  Include  the-  power  to  regulate  the  taking  of  ball  upon  writs  of  error 
Issued  from  that  court  to  the  circuit  court  in  criminal  cases.  After  a  writ 
of  error  shall  have  Issued,  and  the  citation  shall  have  been  served,  the  crimi- 
nal case  comes  within  the  Jurisdiction  of  the  circuit  court  of  appeals,  and  that 
court  must  necessarily  have  the  power  to  determine  all  questions  relating 
to  the  ball  of  a  defendant  thus  placed  within  its  Jurisdiction.  Id.  p.  459, 
«  169;  156  U.  S.  286,  15  Sup.  Ct.  453.  Again,  circuit  courts  of  appeals  have 
ihe  powers  specified  in  section  716  of  the  Revised  Statutes  of  the  United 
States.  That  statute  gives  to  them  power  to  issue  all  writs  which  may  be 
necessary  for  the  exercise  of  their  respective  Jurisdictions,  and  agreeable  to 
the  usages  and  principles  of  law.  1  Desty,  Fed.  Proc.  (8th  Ed.)  p.  468,  §  185. 
It  seems  to  me  that,  under  that  section,  the  court  not  only  has  the  power  to 
Issue  a  writ  of  error  to  the  circuit  court  In  an  Infamous  criminal  case,  but 
that  It  has  the  power,  In  Issuing  such  a  writ,  to  regulate  the  taking  of  bail 
from  the  defendant  for  his  appearance  in  the  circuit  court  of  appeals  as  a 
thing  necessary  to  be  done  for  the  proper  exercise  of  the  Jurisdiction  of  that 
court. 

It  Is  said  by  the  supreme  court,  In  the  case  of  Hudson  v.  Parker,  that  the 
statutes  of  the  United  States  have  been  framed  upon  the  theory  that  a  per- 
son accused  of  crime  shall  not  be  compelled  to  undergo  punishment  pending 
a  writ  of  error.  156  U.  S.  285,  15  Sup.  Ct  453.  As  the  act  of  January  20. 
1897,  has  taken  away  from  the  supreme  court  all  power  to  regulate  the  tak- 
ing of  bail  in  cases  of  Infamous  crime.  It  must  have  been  the  intention  of  con- 
gress to  confer  the  poT^er  upon  the  circuit  courts  of  appeals;  for  otherwise 
It  would  not  have  the  power  to  authorhse  a  defendant  to  be  bailed,  notwith- 
standing the  fact  that  It  Is  "agreeable  to  the  usages  and  principles  of  law" 
that  a  defendant  shall  be  balled  pending  a  writ  of  error.  Again,  it  seems  to 
me  that  the  same  power  which  authorized  the  court  to  make  rules  13  and  33 
would  authorize  It  to  make  a  rule  similar  to  rule  36  of  the  supreme  court. 
16  U.  S.  App.  Append.  733.  744,  31  C.  C.  A.  cllli.,  clxx.,  and  78  Fed.  cxv.,  cxxvL 
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SEVENTH  CntCUIT. 

[The  roles  as  originally  adopted,  where  Identical  with  those  of  the  othci- 
circuits,  wni  be  found  at  pages  cxlUl.-clxx.  Only  such  originally  adopted  rules 
as  were  not  identical  with  those  of  the  other  circuits,  and  amendments, 
changes,  and  repeals  of  the  roles  as  originally  adopted,  are  given  under  tills 
head,  rdTerence  being  made  to  others  in  their  proper  places.] 

1. 

[As  originally  adopted.     See  page  czUil.] 

2. 

[As  originally  adopted.     See  page  cxllii.] 


(This  nde  as  originally  adopted  read  as  follows:  ^rrerms.  A  term  of  this 
ceort  shall  be  held  ennually  at  the  city  of  Chicago  on  the  first  Monday  in 
October,  and  continue  until  the  first  Monday  in  October  of  the  succeeding 
year.  Each  term  shall  be  adjourned  to  such  times  and  places  as  the  court 
may  from  time  to  time  designate.  The  first  regular  term  shall  commence  on 
the  first  Monday  in  October  1891."  It  was  amended  March  29,  1894,  so  as  to 
read  as  follows:} 

TERMS. 

A  term  of  this  coni^t  shall  be  held  annually,  at  the  dty  of  Chicago 
on  the  first  Monday  in  October,  and  continue  until  the  first  Mon- 
day in  October,  of  the  succeeding  year.  Every  term  shall  be  ad- 
journed to  such  times  and  places  as  the  court  may  from  time  to  time 
designate.  Unless  otherwise  specially  ordered,  the  court  will  hold 
three  sessions  for  the  hearing  of  causes  during  each  term,  beginning 
on  the  first  Monday  in  October,  the  first  Monday  in  January  and  the 
first  Monday  in  May,  respectively. 

4. 

[As  originally  adopted.     See  page  cxllii.] 

6. 

[As  originally  adopted.     See  page  cxliv.] 

6. 

[As  originally  adopted.     See  page  cxlly.] 
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7. 

[This  rule  was  amended  June  1, 1895,  so  as  to  read  as  follows:] 

ATTORNEYS  AND  COUNSELORS. 

All  attomeyfl  and  counselors  admitted  to  practice  in  the  supreme 
court  of  the  United  States,  or  in  any  circuit  court  of  the  United 
States,  shall  become  attorneys  and  counselors  in  this  court  on  tid- 
ing an  oath  or  affirmation  in  the  form  prescribed  by  rule  2  of  the  su- 
preme court  of  the  United  States,  and  on  subscribing  the  roll.  The 
clerk  shall  be  entitled  to  a  fee  of  ten  dollars  for  each  such  admission^ 
and  a  certificate  thereof  in  accordance  with  the  table  of  fees  pre- 
pared by  the  supreme  court  of  the  United  States. 

[As  orlglnaUy  adopted.    See  page  cxly.] 

8. 

[As  origlnally  adopted.    See  page  cxly.] 

10. 

[As  orlgliially  adopted.    See  page  cxIt.] 

11. 

[As  originally  adopted.    See  page  czIyL] 

12. 

[As  originally  adopted.    See  page  clll.] 

13. 

[As  originally  adopted.    See  page  dili.] 

14. 

[Amendment  adopted  March  29, 1894.] 

WRITS  OP  ERROR,  APPEALS,  AND  RETURN,  AND  RECORD. 

L  The  clerk  of  the  court,  to  which  any  writ  of  error  may  be  di- 
rected, shall  make  a  return  of  the  same  by  transmitting  a  true  copy 
of  the  record,  bill  of  exceptions,  assignment  of  errors,  and  all  pro- 
ceedings in  the  case,  under  his  hand  and  seal  of  the  court* 

*  See  note  12,  page  civ. 
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•  2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal  to 
review  any  judgment  or  decree,  the  clerk  of  the  court  by  which 
such  judgment  or  decree  was  rendered  shall  annex  to  and  transmit 
with  the  record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  it- 
self, and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and 
other  proceedings  which  are  necessary  to  the  hearing  in  this  court, 
shall  be  ftled.f 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  or  district  court,  that  original  papers 
of  any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or 
appeal,  such  presiding  judge  may  malce  such  rule  or  order  for  the 
safe-keeping,  transporting,  and  return  of  such  original  papers  as  to 
him  may  seem  proper,  and  this  court  will  receive  and  consider  such 
original  papers  in  connec;tion  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  return- 
able not  exceeding  thirty  days  from  the  date  on  which  the  appeal  is 
allowed,  the  writ  of  error  issued,  or  the  citation  signed,  whether  the 
•etnrn  day  fall  in  vacation  or  in  term  time,  and  be  served  before  the 
return  day.ff 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  admiralty  rule  No.  52  of  the  su- 
preme court 

16. 

[As  originaUy  adopted.     See  page  clvUi.] 

16. 

[As  origlnaUy  adopted.     See  page  clix.] 

17. 

[Amendments  adopted  May  24,  1803,  and  March  29,  1894.  By  the  latter 
amendment,  only  the  words  In  brackets  were  added.] 

DOCKET. 

The  clerk  shall  prepare  calendars  of  causes  for  the  regular  terms 
of  tWs  court,  to  be  held  on  the  first  Monday  of  October  in  each  year, 
and  calendars  for  each  adjourned  term  of  the  court,  placing  thereon 
in  proper  chronological  order  only  causes  in  which  the  record  shall 
have  been  printed  fully  thirty  days  before  such  term  or  such  ad- 
journed term,  and  those  causes  in  which,  the  record  having  been 
printed,  briefs  upon  both  sides  have  been  filed  [seven  days  before  the 
be^nning  of  such  term  or  adjourned  term.] 

t  See  note  13.  page  civil. 

tt  There  is  no  rule  in  the  seventh  circuit  requiring  the  citation  to  be  re- 
^mable  to  or  before  the  next  ensuing  term  of  the  circuit  court  of  appeals. 
Farmers'  Loan  &  Trust  Co.  v.  Chicago  &  N.  P.  R.  Co.  (7th  Circuit)  19  C.  C. 
A.  477,  73  Fed.  314.     See,  also,  note  14,  page  clvill. 
31C.C.A.~h 
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18. 

[As  originally  adopted.    See  page  clx.] 


18. 

[As  originally  adopted.    See  page  dxi.] 

20. 

[As  originally  adopted.    See  page  dxlL] 

21. 

[As  originally  adopted.    See  page  clxiii.1 

22. 

[As  originally  adopted.    See  page  clxiii.] 


23. 

[This  rale,  with  its  changes  down  to  the  time  of  preparing  11  C.  G.  A.  for 
the  press,  is  shown  on  page  Ixxvi.  thereof.  It  was  further  amended,  as  to 
paragraph  11,  June  1, 1S95;  after  which  the  whole  rule  reads  as  follows:] 

PRINTING    THE   RECORD. 

L  In  all  cases  the  plaintiff  in  error  or  appellant,  on  docketing  a 
case  and  filing  the  record,  shall  enter  into  an  undertaking  to  the 
clerk,  with  surety  to  be  approved  by  the  clerk,  for  the  payment  of 
all  costs  which  shall  be  incurred  in  the  cause. 

2.  The  derk  shall,  upon  the  docketing  of  a  case,  forthwith  cause 
an  estimate  to  be  made  of  the  cost  of  printing  the  record  and  oi  HiS 
fees  for  preparing  it  for  the  printer  and  for  supervising  the  printing 
thereof,  and  shall  at  once  notify  the  attorney  for  the  plaintiff  in 
error,  or  appellant,  of  the  amount  of  such  estimate,  which  shall  be 
paid  to  the  clerk  within  ten  days  after  such  notice.  If  not  so  paid, 
the  writ  of  error  or  appeal  may  be  dismissed  upon  the  motion  of  the 
opposite  party,  or  by  the  court  of  its  own  motion. 

3.  The  clerk  shall  cause  the  record  in  all  cases  to  be  printed  forth- 
with after  the  payment  of  such  estimate,  **  and  shall  immediately 

**  On  a  motion  to  dismiss  argued  a  little  over  a  month  after  the  appeal  was 
perfected,  held^  that  it  was  no  ground  of  dismissal  in  the  seventh  circuit  that 
the  record  had  not  yet  been  printed  or  any  briefs  filed;  there  being  no  allega- 
tion tliat  appellant  had  failed  to  give  the  required  undertaliing  for  costs,  or  to 
pay  the  clerk  the  estimated  costs  and  fees  for  printing  the  record,  or  to  file  a 
brief  within  20  days  after  delivery  by  the  clerk  of  the  printed  record.  Rules 
14,  23,  24,  seventh  circuit  Farmers*  Loan  &  Trust  Co.  v.  Chicago  &  N.  P.  R. 
Co.  (7th  Circuit)  19  C.  0.  A.  477,  73  Fed.  314. 
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thereafter  fnmisli  to  each  of  the  respective  parties  at  least  three 
copies  of  the  printed  record,  taking  a  receipt  therefor,  and  the  par- 
ties may,  by  written  stipulation  filed  with  or  prior  to  the  filing  of 
the  record,  agree  that  only  parts  of  the  record  shall  be  printed,  and 
the  case  may  be  heard  only  on  the  parts  so  printed,  but  the  court 
may  direct  tie  printing  of  other  parts  of  the  record. 

L  The  clerk  shall  cause  at  least  twenty-five  copies  of  the  record 
to  be  printed,  and  may  print  a  larger  number  on  the  request  of 
either  party  on  payment  of  the  amount  necessary  for  the  printing  of 
such  extra  copies. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the  print- 
ed record  Is  properly  indexed.  He  shall  distribute  the  printed 
copies  to  the  justices  of  the  court  from  time  to  time,  as  required.  If 
the  cost  of  printing  the  record,  together  with  the  clerk's  fee  for 
supervising  the  same,  shall  be  less  than  the  amount  estimated  and 
paid,  the  differwice  shall  be  refunded  by  the  clerk  to  the  party  pay- 
ing the  same.  If  the  actual  cost  and  the  clerk's  fee  shall  exceed  the 
clerk's  estimate,  the  amount  of  such  excess  shall  be  paid  to  the  clerk 
before  he  shall  deliver  or  file  the  printed  record  or  any  copies  thereof. 

6.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the 
amount  of  the  cost  of  the  printing  of  the  record  and  of  the  clerk's  fee 
for  supervising  the  same  shall  be  taxed  against  the  party  against 
whom  costs  are  given,  and  shall  be  inserted  in  the  body  of  the  man- 
date or  other  proper  process. 

7.  Ux>on  the  clerk's  producing  satisfactory  evidence,  by  affidavit 
or  the  acknowledgment  of  the  parties  or  their  sureties  or  attorneys, 
of  having  served  a  copy  of  the  bill  of  fees  due  from  them,  respect- 
i7ely,  in  this  court  on  such  parties,  their  sureties  or  attorneys,  an 
attachment  shall  issue  against  such  parties  or  their  sureties,  respect- 
iTely,  to  compel  the  payment  of  said  fees. 

8.  The  clerk  shall  adopt  a  uniform  size  for  the  printing  of  all  rec- 
ords, and  the  same  shall  be  printed  in  small  pica  type,  on  clear  white 
paper,  with  a  margin  of  not  less  than  an  inch  and  a  half,  and  show 
by  a  note  or  memorandum  the  time  when  each  pleading  or  document 
was  filed,  and  the  printed  record  shall  also  contain  running  titles 
of  its  contents. 

9.  The  briefs  of  attorneys  shall  also  be  printed,  and  conform  as 
nearly  as  practicable  to  the  size  of  the  printed  record. 

10.  The  clerk  shall,  on  or  before  the  conclusion  of  each  case,  col- 
lect and  file,  or  otherwise  preserve  together,  one  copy  of  the  printed 
record,  and  of  each  brief,  printed  motion,  and  argument  submitted 
in  each  e^se. 

11.  In  any  case  where  the  record  shall  have  been  printed  in  the 
court  below,  the  presiding  judge  may,  on  the  application  of  the 
plaintiff  in  error  or  appellant,  order  that  such  printed  record  be 
used  in  place  of  the  printing  hereinbefore  provided  for.  But  the  clerk 
shall  prepare  and  cause  to  be  printed  and  attached  to  the  printed 
record  an  index  thereof,  and  shall  be  paid  the  same  fees  for  the 
indexing  and  supervision  of  such  printed  record  as  if  printed  under 
his  personal  supervision. 
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12.  The  clerk  of  this  court  shall  advertise  for  proposals  for  the 
printing  hereinbefore  provided  for,  which  proposals  shall  be  submit- 
ted to  the  senior  circuit  judge  of  the  court,  who  shall  award  snch 
printing  to  the  lowest  and  beet  bidder,  and  all  such  printing  shall 
be  done  by  the  person  to  whom  the  same  is  so  awarded.  And,  when 
a  case  shall  be  heard  upon  the  record  printed  in  the  court  below, 
the  costs  for  printing  shall  be  taxed  on  the  basis  of  such  bid  for 
printing,  except  when  the  parties  otherwise  agree. 

13.  The  fees  of  the  clerk  of  this  court  shall  be  the  same  as  those  of 
the  clerk  of  the  supreme  court  for  the  same  services,  which  are  at 
present  designated  by  the  supreme  court  rule  24. 

24. 

[Amendments  adopted  May  24. 1893,  and  March  29. 1894.  The  latter  amend- 
ment only  substituted  the  word  "twenty"  for  the  word  "fifteen"  in  sections 
1  and  3.1 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with 
the  clerk  of  this  court,  within  twenty  days  after  the  date  of  the  de- 
livery by  the  clerk  of  the  printed  record,  twenty  copies  of  a  printed 
brief,  one  of  which  shall,  on  application,  be  furnished  to  each  of  the 
counsel  engaged  upon  the  opposite  side.*** 

2.  This  brief  shall  contain,  in  order  here  stated:* 

(1)  A  concise  abstract  or  statement  of  the  case,  presenting  suc- 
cinctly the  questions  involved,  in  the  manner  in  which  they  are 
raised. 

(2)  A  specification  of  the  errors  relied  upon,t  which,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  separately  and  particularly 
each  error  asserted  and  intended  to  be  urged,  and,  in  cases  brought 
up  by  appeals,  the  specifications  shall  state,  as  particularly  as  may  be, 
in  what  the  decree  is  alleged  to  be  erroneous.  When  the  error  al- 
leged is  to  the  admission  or  to  the  rejection  of  evidence,  the  specifi- 
cation shall  quote  the  full  substance  of  the  evidence  admitted  or  re- 
jected. When  the  error  alleged  is  to  the  charge  of  the  court,  the 
sp>ecification  shall  set  out  the  part  referred  to  totidem  verbis,  wheth- 
er it  be  in  instructions  given  or  in  instructions  refused.tt  When 
the  error  alleged  is  to  a  ruling  upon  the  report  of  a  master,  the  speci- 
fication shall  state  the  exception  to  the  report,  and  the  action  of  the 
court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages 
of  the  record  and  the  authorities  relied  upon  in  support  of  each 
point.    When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may 

♦♦♦  See  note  (♦♦)  to  rule  23,  page  exiv.,  supra. 

♦  See  note  21.  page  clxlv. 

t  Each  specification  of  the  brief  should  conform  sahstantlally  to  the  particn- 
lar  aKsignment  of  error  on  which  it  Is  based.  Vider  v.  O'Brien  (7th  Clrcuit> 
10  C.  C.  A.  385,  62  Fed.  32a 

tt  See  note  23,  page  clxv. 
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be  deemed  necessary  to  the  decision  of  the  case  shall  be  printed  at 
length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file 
with  the  clerk  twenty  printed  copies  of  his  brief  within  twenty  days 
after  the  filing  of  the  brief  of  the  plaintiff  in  error  or  appellant. 
His  brief  shall  be  of  a  like  character  with  that  required  of  the  plain- 
tiff in  error  or  appellant,  except  that  no  specification  of  errors  shall 
be  required,  and  no  statement  of  the  case,  unless  that  presented  by 
the  plaintiff  in  error  or  appellant  is  controverted.  Either  party  may, 
at  or  before  the  argument  of  the  cause,  file  a  supplemental  brief 
strictly  confined  to  matter  in  reply  to  the  brief  of  the  opposite  party. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section 
997  of  the  Revised  Statutes,  counsel  will  not  be  heard,  excey)t  at  the 
request  of  the  court;  and  errors  not  specified  according  to  this  rule 
will  be  disregarded;  but  the  court,  at  its  option,  may  notice  a  plain 
error  not  assigned  or  specified. 

5.  WTien,  according  to  this  rule,  a  plaintiff  in  error  or  an  appel- 
lant is  in  default,  the  case  may  be  dismissed  on  motion ;  and,  when 
a  defendant  in  error  or  an  appellee  is  in  default,  he  will  not  be  heard 
except  on  consent  of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brirf  or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  ad- 
verse party;  but,  if  a  printed  brief  or  argument  is  filed,  the  adverse 
party  will  be  entitled  to  be  heard  by  two  counseL 

26. 

[Amendment  adopted  May  24,  1893.] 

ORAL  ARGUMENTS. 

L  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled 
to  open  and  conclude  the  argument  of  the  case.  But,  when  there 
are  cross  appeals,  they  shall  be  argued  together  as  one  case;  and  the 
plaintiff  in  the  court  below  shall  be  entitled  to  open  and  conclude 
the  argument 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument 
of  a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument,  and  no 
more,  without  special  leave  of  the  court,  granted  before  the  argu- 
ment begins.  The  time  thus  allowed  may  be  apportioned  between 
the  counsel  on  the  same  side,  at  their  discretion:  provided,  always, 
that  a  fair  opening  of  the  case  shall  be  made  by  the  party  having  the 
opening  and  closing  arguments. 

4.  Riding  at  length  from  briefs  or  reported  cases  shall  not  be  in- 
dulged. 
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26. 

[This  rnle  as  originally  adopted  was  repealed  October  8, 1891,  by  additional 
rule  35,  and  rule  28  as  originally  adopted  was  amended  by  changing  its 
number  from  28  to  26,  so  that  rule  26,  aa  existing  at  present,  reads  as  follows:] 

OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall,  immediatdy  upon  the 
delivery  thereof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  ori^nal  opinions  of  the  court  shall  be  filed  with  the  clerk 
of  this  court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the.  judge  delivering 
the  same  need  not  be  copied  by  the  clerk  into  a  book  of  records,  but 
at  the  end  of  each  term  the  clerk  shall  cause  such  printed  opinions 
to  be  bound  in  a  substantial  manner  into  one  or  more  volumes,  and, 
when  so  bound,  they  shall  be  deemed  to  have  been  recorded^  within 
the  meaning  of  this  rule. 

27. 

[This  rule  as  originally  adopted  was  repealed  October  8,  1891,  by  additional 
rule  35,  and  rule  29  as  originally  adopted,  and  amended  October  27,  1892, 
was  further  amended  May  24,  1893,  by  changing  its  number  from  29  to  27, 
and  adding  the  words  in  brackets,  so  aa  to  read  as  follows:] 

REHEARINQ. 

A  petition  for  rehearing  must  be  filed  within  thirty  days  after  en- 
try of  judgment  or  decree  [or  after  filing  of  the  opinion,]  shall  be  in 
print,  and  be  served  forthwith  by  copy  upon  the  opposing  party,  who, 
within  twenty  days  from  such  service,  may  file  a  printed  answer;  * 
and  the  petition  shall  be  determined  without  oral  arguments,  unless 
otherwise  ordered.  If  a  petition  be  not  filed  within  the  time  allow- 
ed, or  upon  the  overruling  of  a  petition,  the  cleric  shall,  without  spe- 
cial order,  issue  the  mandate  of  the  court  to  the  court  below.  Ten 
copies  of  such  petition  or  answer  shall  be  filed  with  the  clerk  of 
this  court 

28. 

[This  rule  as  originally  adopted  having  been  amended  by  changing  its 
number  to  26,  rule  30  as  originally  adopted  was  amended  by  changing  its 
number  from  80  to  28,  so  that  the  present  rule  28  reads  as  foUows:] 

INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court,  and 
the  judgment  of  the  iirferior  court  is  affirmed,  the  interest  shall  be 
calculated  and  levied  from  the  date  of  the  judgment  below  until  the 
same  is  paid,  and  at  the  same  rate  that  similar  judgments  bear  in- 
terest in  the  courts  of  the  state  or  territory  where  such  judgment 
was  rendered-t 

♦  See  note  25,  page  clxviL  f  See  note  26,  page  clxviii. 
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2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings 
on  the  judgment  of  the  inferior  court,  and  shall  appear  to  have 
been  sued  out  merely  for  delay,  damages  at  a  rate  not  exceeding  ten 
per  cent^  in  addition  to  interest,  shall  be  awarded  on  the  amount 
of  the  judgment 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of 
money  in  cases  of  equity,  unless  otherwise  ordered  by  this  court     * 

4  In  cases  in  admiralty,  damages  and  interest  may  be  allowed, 
if  specially  directed  by  the  court 

29. 

[This  rule  as  orl^naUy  adopted  and  amended  bavlngr  been  further  amended 
by  chan^ng  its  number  to  27.  rule  31  as  originally  adopted  was  amended  by 
changinfiT  ita  number  from  31  to  29,  so  that  present  rule  29  reads  as  foUows:] 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  ex- 
cept where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall 
be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 
agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  defendant  in  error  or  appellee, 
unless  otherwise  ordered  by  the  court* 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless 
otherwise  ordered  by  the  court  The  cost  of  the  transcript  of  the 
record  from  the  court  below  shall  be  taxable  in  that  court  as  costs 
in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where 
the  United  States  are  a  party;  but  in  such  cases  no  costs  shall  be 
allowed  in  this  court  for  or  against  the  United  States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or 
other  proper  process,  sent  to  the  court  below,  and  annex  to  the 
same  the  bill  of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  supreme  court,  or  removed  thereto 
by  certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall 
be  paid  before  a  transcript  of  the  record  shall  be  transmitted  to  the 
supreme  court.** 

•  See  note  27,  page  clxix. 

••See  order  ot  the  supreme  court  estabUshing  a  table  of  fees  for  the  cir- 
cuit courts  of  appeals,  page  dxxl.,  post 
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80. 

[This  rule  as  originally  adopted  having  been  amended  by  changing  its  num- 
ber to  28,  rule  32  as  originally  adopted  was  amended  by  changing  its  number 
from  32  to  30,  so  that  present  rule  30  reads  as  follows:] 

MANDATE. 

In  all  cases  finally  determined  in  this  court,  a  mandate  or  other 
proper  process  in  the  nature  of  a  procedendo  shall  be  issued  on  the 
order  of  this  court  to  the  court  below,  for  the  purpose  of  informing 
such  court  of  the  proceedings  in  this  court,  so  that  further  proceed- 
ings may  be  had  in  such  court  as  to  law  and  justice  may  appertain.f 

81. 

[This  rule  as  originaUy  adopted  having  been  amended  by  changing  its 
number  to  29.  rule  33  as  originally  adopted  was  amended  by  changing  its 
number  from  33  to  31,  so  that  present  rule  31  reads  as  follows:] 

CUSTODY  OF  PRISONERS  ON   HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  Judge 
declining  to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  pris- 
oner shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  writ  after  it  has  been  issued,  the  prisoner  shall  be 
remanded  to  the  custody  from  which  he  was  taken  by  the  writ,  or 
shall,  for  good  cause  shown,  be  detained  in  the  custody  of  the  court 
or  judge,  or  be  enlarged  upon  recognisance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  prisoner,  he  shall  be  enlarged  upon  recognizance, 
with  surety,  for  appearance  to  answer  the  judgment  of  the  appellate 
court,  except  where,  for  special  reasons,  sureties  ought  not  to  be  re- 
quired. 

82. 

[This  role  as  originally  adopted  having  been  amended  by  changing  its 
number  to  30,  rule  34  as  originally  adopted  was  amended  by  changing  its 
number  from  34  to  32,  so  that  present  rule  32  reads  as  follows:] 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OP  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  af  material  forming  part  of  the 
evidence  taken  in  the  court  below,  and  in  any  case  pending  in  this 
court  on  writ  of  error  or  appeal,  shall  be  placed  in  the  custody  of  the 
marshal  of  this  court  at  least  ten  days  before  the  case  is  heard  or 
submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material  placed  in  the 
custody  of  the  marshal  for  the  inspection  of  the  court  on  the  hearing 
of  a  case  must  be  taken  away  by  the  parties  within  one  month  after 
the  case  is  decided.  When  this  is  not  done,  it  shall  be  the  duty  of 
the  marshal  to  notify  the  counsel  in  the  case,  by  mail  or  otherwise, 

t  See  note  28,  page  clxx. 
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of  the  requirements  of  this  rule;  and,  if  the  articles  are  not  removed 
within  a  reasonable  time  after  the  notice  is  given,  he  shall  destroy 
them,  or  make  such  other  disposition  of  them  as  to  him  may  seem 
best. 

33. 

fThis  rule  as  originally  adopted  havlnjr  been  amended  by  chanprinj?  its 
Dumber  to  31,  additional  rule  36,  adopted  October  8,  1891,  was  amended  by 
chaoisring  its  number  from  36  to  33,  and  otherwise,  so  that  present  rule  33 
reads  as  follows:] 

CLERK'S  REPORTS. 

The  clerk  shall  keep  an  accurate  account  of  all  moneys  received  by 
him  for  fees  in  cases  pending  in  the  court,  and  shall  deposit  the  same 
in  a  natioival  bank,  to  be  designated  by  the  senior  circuit  judge;  and, 
as  often  as  once  in  three  months,  he  shall  submit  to  the  court  a  de- 
tailed report  showing  all  moneys  received  by  him  for  fees  since  the 
last  report,  and  all  moneys  paid  out,  if  any. 

34. 

[This  rule,  as  originally  adopted,  having  been  amended  by  changing  its 
nmnber  from  34  to  32,  was  again  amended  June  1,  1895,  by  the  adoption  of 
the  following:] 

All  fees  collected  by  the  clerk,  which  are  not  properly  taxable 
as  costs  in  any  case,  and  which  are  not  by  law  required  to  be  by  him 
deposited  in  the  treasury  of  the  United  States,  after  the  payment  of 
any  deficit  arising  from  the  printing  of  opinions  shall  constitute  a 
fund  to  be  expended  in  the  purchase  of  law  books  for  the  library 
of  the  court,  by  the  clerk,  under  the  direction  of  the  court 

It  shall  be  the  duty  of  the  clerk  to  render  to  the  court  for  its 
examination  and  approval  a  quarterly  account  of  such  fees  received 
and  disbursed  by  him. 

36. 

[This  additional  rule,  adopted  October  8,  1891,  amending  rule  23,  and  re- 
pealing roles  23,  26,  and  27,  read  as  follows: 

[^It  shaU  be  the  duty  of  the  clerk  to  cause  the  record  in  all  cases  to  be 
printed  at  least  six  days  before  the  case  is  called  or  assigned  for  argument, 
unless  a  different  order  as  to  such  printing  is  made  by  the  court,  either  of  its 
own  motion,  or  upon  application  made  at  least  ten  days  before  the  case  is 
called  or  assigned  for  argument;  and  at  least  three  copies  of  the  printed  rec- 
ord shaU  be  furnished  to  the  respective  parties,  or  placed  on  file  for  them,  at 
least  six  days  before  the  argument.  The  parties  may  stipulate  in  writing 
that  only  parts  of  the  record  shall  »  printed,  of  which  stipulation  the  clerk 
shaU  bave  notice  before  the  recoru  shall  be  printed;  and  the  case  may  be 
beard  only  on  the  parts  so  printed,  but  the  court  may  direct  the  printing  of 
other  parts  of  the  record. 

['•2.  In  aU  cases  the  plaintiff  in  error  or  appellant,  on  docketing  a  case  or 
filing  the  record,  shall  enter  into  an  undertaking  to  the  clerk,  with  surety  to 
be  approved  by  the  clerk,  for  the  payment  of  all  costs  which  shaU  be  in- 
curred in  the  cause. 

[••a.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost  of  printing 
the  record,  and  of  his  fee  for  preparing  it  for  the  printer  and  for  supervising 
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the  printing  thereof,  and  shall  notify  the  attorney  of  the  plaintiff  in  error  or 
the  appellant  of  the  amount  of  his  said  estimate.  If  the  amount  of  such 
estimate  shall  not  be  paid  to  the  clerk  by  said  attorney  within  ten  days 
after  such  notice,  the  clerk  shall  notify  the  adverse  party,  or  his  attorney, 
if  known,  and  he  may  pay  It  within  ten  days  after  such  notice.  If  neither 
party  shall  pay  such  cost,  and  for  want  of  such  payment  the  record  shall  not 
have  been  printed,  when  the  case  is  reached  for  hearing  the  case  shall  be 
dismissed. 

[••4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the  record  to  be 
printed,  and  may  print  a  larger  number  on  the  request  of  either  party,  on 
payment  of  the  amount  necessary  for  the  printing  of  such  extra  copies. 

["5.  The  derk  shall  supervise  the  printing,  and  see  that  the  printed  rec- 
ord is  properly  Indexed.  He  shall  distribute  the  printed  copies  to  the  jus- 
tices of  the  court  from  time  to  time,  as  required.  If  the  cost  of  printing  the 
record,  together  with  the  clerk's  fee  for  supervising  the  same,  shall  be  less 
than  the  amount  estimated  and  paid,  the  difference  shall  be  refunded  by  the 
clerk  to  the  party  paying  the  same.  If  the  actual  cost  and  the  clerk's  fee 
shall  exceed  the  clerk's  estimate,  the  amount  of  such  excess  shall  be  paid 
to  the  clerk  before  he  shall  deliver  or  file  the  printed  record,  or  any  copies 
thereof. 

[*'6.  In  case  of  reversal,  aflOrmance,  or  dismissal,  with  costs,  the  amount 
of  the  cost  of  the  printing  of  the  record  and  of  the  clerk's  fee  for  supervising 
the  same  shall  be  taxed  against  the  party  against  whom  costs  are  given, 
and  shall  be  inserted  in  the  body  of  the  mandate  or  other  proper  process. 

[•*7.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affidavit  or  ac- 
knowledgment of  the  parties,  or  the  sureties  or  attorneys,  of  having  served 
a  copy  of  the  bill  of  fees  due  from  them,  respectively,  in  this  court  on  such 
parties,  their  sureties  or  attorneys,  an  attachment  shall  issue  against  such 
parties,  or  their  sureties,  respectively,  to  compel  the  payment  of  said  fees. 

['*8.  The  clerk  shall  adopt  a  tmiform  size  for  the  printing  of  all  records, 
and  the  same  shall  be  printed  in  small  pica  type,  on  clear  white  paper,  with 
a  margin  of  not  less  than  an  inch  and  a  half,  and  show  by  a  note  or  mem- 
orandum the  time  when  each  pleading  or  document  was  filed,  and  the  printed 
record  shall  also  contain  running  titles  of  its  contents. 

[''O.  The  briefs  of  attorneys  shall  also  be  printed,  and  confc^m,  as  nearly 
as  practicable,  to  the  size  of  the  printed  record. 

[*'10.  The  clerk  shall,  on  or  before  the  conclusion  of  each  case,  collect  and 
file,  or  otherwise  preserve  together,  one  copy  of  the  printed  record,  and  of 
each  brief,  printed  motion,  and  argument  submitted  in  each  case. 

["11.  In  any  case  where  the  reccnrd  shall  have  been  printed  in  the  court 
below,  the  presiding  judge  may,  on  the  application  of  the  plaintiff  in  error 
or  appellant,  order  thai:  such  printed  record,  if  properi^  indexed,  be  used  in 
place  of  the  printing  hereinbefore  provided  for. 

["12.  The  clerk  of  this  court  shall  advertise  for  proposals  for  the  printing 
hereinbefore  provided  for,  which  proposals  shall  be  submitted  to  the  senior 
circuit  judge  of  the  court,  who  shall  award  such  printing  to  the  lowest  and 
best  bidder,  and  all  such  printing  shall  be  done  by  the  person  to  whom  the 
same  is  so  awarded.  And,  when  a  case  shall  be  heard  upon  the  record 
printed  in  the  coiu*t  below,  the  costs  for  printing  shall  be  taxed  on  the  basis 
of  such  bid  for  printing,  except  when  the  parties  otherwise  agree. 

["13.  The  fees  of  the  clerk  of  this  court  shall  be  the  same  as  those  of  the 
clerk  of  the  supreme  court  for  the  same  services,  which  are  at  present  desig- 
nated by  supreme  court  rule  24." 

[This  rule  was  amended  May  24,  1893.  and  its  number  changed  from  35 
to  23.    For  the  rule  as  amended,  see  rule  23.] 

36. 

[This  additional  rule  36,  adopted  October  8,  1891,  was  amended  by  ohnnging 
its  number  from  86  to  33.] 
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EIOHTH  CIRCUIT. 

rrhe  mles  as  orlgiiially  adopted,  where  identical  with  those  of  the  oih&c 
circuits,  will  be  found  at  pages  cxlili.-clxx.  Only  such  originally  adopted  rules 
as  were  not  Identical  with  those  of  the  other  circuits,  and  amendments, 
dianges,  and  repeals  of  the  rules  as  originally  adopted,  are  given  under  this 
head,  reference  being  made  to  the  others  in  their  proper  places.] 

1. 

[As  orighiaUy  adopted.    See  page  cxliii.] 

2. 

[As  orighially  adopted.     See  page  cxliii.] 

3. 

rnds  role  as  originally  adopted  read  as  follows:  "Terms.  One  term  of  this 
court  shall  be  held  annually  at  the  city  of  St.  Louis  on  the  second  Monday  of 
October,  and  shall  be  adjourned  to  such  times  and  places  as  the  court  may 
from  time  to  time  designate."  It  was  amended  June  20,  18d2,  so  as  to  read 
as  follows:] 

TERMS. 

One  term  of  this  court  shall  be  held  annually  at  the  city  of  St 
LoniB,  Missouri,  on  the  first  Monday  in  December,  and  one  term  of 
this  court  shall  be  held  annually  at  the  city  of  St  Paul,  Minnesota, 
on  the  first  Monday  of  May;  and  such  terms  of  said  court  may  be 
adjourned  to  Boch  times  as  the  court  may,  from  time  to  time,  deslfir- 
nate. 

4. 

[As  originally  adopted.    See  page  cxliii.] 

6. 

[As  originaUy  adopted.    See  page  czUt.] 

6. 

[Amended  by  the  omission  of  paragraph  1  as  originally  adopted.] 

MATlgTTAT.,  ORIER,  AND  OTQBR  OFFIOBRS. 

The  marahal  and  crier  shall  be  in  attendance  during  the  sessions  of 
the  court,  with  such  number  of  bailiffs  and  messengers  as  the  court 
may,  from  time  to  time,  order. 
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7. 


[The  first  section  of  this  rule  reads  as  originally  adopted.  The  second 
section  was  added  by  amendment  June  27,  1892.] 

ATTORNEYS  AND  COUNSELORS 

1.  All  attorneys  and  counselors  admitted  to  practice  in  tbe  su- 
preme court  of  the  United  States,  or  in  any  circuit  court  of  the 
United  States,  or  in  the  supreme  court  of  any  state  in  this  circuit 
may,  upon  motion  of  some  member  of  the  bar  of  this  court,  be  admit- 
ted as  attorneys  and  counselors  in  this  court  on  taking  an  oath  or 
affirmation  in  the  form  prescribed  by  rule  2  of  the  supreme  court  of 
the  United  States,  and  on  subscribing  the  roll;  but  no  fee  shall  be 
charged  therefor. 

2.  And  any  attorney  and  counselor  admitted  to  practice  in  the 
courts  of  highest  original  jurisdiction  in  the  states  and  territories 
of  this  circuit,  or  in  the  supreme  courts  of  such  states  and  terri- 
tories, or  in  the  district  or  circuit  courts  of  the  United  States  for 
this  circuit,  will  be  admitted  to  practice  and  enrolled  as  an  attorney 
and  counselor  of  this  court,  upon  furnishing  to  the  clerk  of  this  court 
a  certificate  of  a  clerk  or  judge  of  any  one  of  the  courts  named  that 
the  applicant  is  an  attorney  of  any  one  of  said  courts;  and  upon  sub- 
scribing and  forwarding  to  the  clerk  the  following  oath:  "I  do 
solemnly  swear  (or  affirm)  that  I  will  demean  myself  as  an  attorney 
and  counselor  of  the  circuit  court  of  appeals  for  the  Eighth  circuit 
uprightly  and  according  to  law;  and  that  I  will  support  the  constitu- 
tion of  the  United  States.     So  help  me  Gtod." 

8. 

[As  originaUy  adopted.     See  page  cxlv.] 

9. 

[As  originally  adopted.     See  page  cxly.] 

10. 

[As  originally  adopted.    See  page  cxIt.] 

11. 

[As  originaUy  adopted.    See  page  cxlvL] 

12. 

[As  originally  adopted.    See  page  dit] 

13. 

[As  originaUy  adopted.    See  page  diii.] 
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14. 

[This  rnle,  as  originally  adopted,  was  amended  February  10,  1896,  by  adding 
to  the  second  paragraph  the  words  in  brackets.] 

WRITS  OF  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  direct- 
ed shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of 
the  record,  bill  of  exceptions,  assignment  of  errors,  and  all  proceed- 
ings in  the  case,  under  his  hand  and  the  seal  of  the  court* 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal, 
to  review  any  judgment  or  decree,  the  clerk  of  the  court  by  which 
such  judgment  or  decree  was  rendered  shall  annex  to  and  transmit 
with  the  record  a  copy  of  the  opinion  or  opinions  filed  in  the  case, 
[and  in  cases  at  law  a  complete  copy  of  the  charge  of  the  court  to 
the  jnry], 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in 
itself,  and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and 
other  proceedings,  which  are  necessary  to  the  hearing  in  this  court, 
BbaU  be  filed.t 

L  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  or  district  court,  that  original  papers  of 
any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or  ap- 
peal, such  presiding  judge  may  make  such  rule  or  order  for  the  safe- 
keeping, transporting,  and  return  of  such  original  papers  as  to  him 
may  seem  proper;  and  this  court  will  receive  and  consider  such 
original  papers  in  connection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  return- 
able not  exceeding  sixty  days  from  the  day  of  signing  the  citation, 
whether  the  return  day  fall  in  vacation  or  in  term  time,  and  be 
served  before  the  return  day.ff 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  admiralty  rule  No.  52  of  the  su- 
preme court 

16. 

[As  orlginaUy  adopted.     See  page  dvlii.] 

16.*** 

[As  originally  adopted.     See  page  ellx.] 

•  See  note  12,  page  civ. 

+  See  note  13,  paj?e  civil. 

tt  Where  the  citation  is  made  returnable  60  days  after  Its  date,  and  the 
writ  of  error  on  a  day  named  which  is  less  than  60  days  therefrom,  It  will 
be  presumed  that  the  fixing  of  the  latter  day  was  an  oversight,  and  the  ap- 
peal will  not  be  dismissed  where  the  record  is  filed  thereafter,  but  within  60 
days,  though  rule  16  requires  the  record  to  be  filed  "by  or  before  the  return 
day."     McClellan  v.  Pyeatt  (8th  Circuit)  1  C.  O.  A.  241,  49  Fed.  259. 

See,  also,  note  14,  page  clviii. 

•**A  deposit  of  $25  to  secure  clerk's  costs  is  required  before  the  record  in 
A  cause  is  filed  and  docketed. 
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17. 

lAs  originally  adopted.    See  page  clx.] 

18. 

[This  rule  as  originally  adopted  is  the  same  as  rule  18,  on  page  clx.,  ex- 
cept that  the  word  "hereafter"  is  omitted  before  the  word  "awarded."] 

19. 

[As  originally  adopted.    See  page  clxi.] 

20. 

[As  originally  adopted.     See  page  cbdl.] 

21. 

[As  originally  adopted.    See  page  clxlU.] 

22. 

[Amended  by  the  insertion  of  the  words  "in  error  or  appellant"  in  the  third 
line  of  the  first  paragraph.] 

PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  when  the  case  is  called  for  trial,  the 
defendant  may  have  the  plaintiff  In  error  or  appellant  called  and  the 
writ  of  error  or  appeal  dismissed. 

2.  Where  the  defendant  in  error  or  appellee  fails  to  appear  when  the 
case  is  called  for  trial,  the  court  may  proceed  to  hear  an  argument  on 
the  part  of  the  plaintiff  in  error  or  appellant,  and  to  give  judgment 
according  to  the  right  of  the  case. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and 
there  is  no  appearance  for  either  party,  the  case  shall  be  dismissed  at 
the  cost  of  the  plaintiff  in  error  or  appellant. 

23. 

[The  rule  as  originally  adopted  read  as  follows:  ••Printing  records.  On 
the  filing  of  the  transcript  in  every  case,  the  clerlt  shall  forthwith  cause  the 
same  to  be  printed,  and  shall  furnish  three  copies  of  the  printed  record  to  each 
party  at  least  thirty  days  before  the  argument 

[**The  parties  may  stipulate  in  writing  that  parts  only  of  the  record  shaU 
be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed,  but  the  court 
may  direct  the  printing  of  other  parts  of  the  record. 

[*The  cleric  shaU  be  entitled  to  demand  of  the  appellant  w  plaintiff  in 
error  the  cost  of  printing  the  record  before  ordering  the  same  to  be  done. 

["If  the  record  shall  not  have  been  printed  when  the  case  is  reached  for 
argument,  for  failure  of  a  party  to  advance  the  costs  of  printing,  the  case  may 
be  dismissed. 
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["In  case  of  reTersal,  afHrmance,  <m*  dismissal,  with  costs,  the  amount  paid 
for  printing  the  record  shall  be  taxed  against  the  party  against  whom  costs 
are  given." 

[The  rule  was  amended  June  20,  1892,  so  as  to  read  as  follows:] 

PRINTING  RECORDS. 

1.  The  plaintiff  in  error  or  appellant  may,  within  20  days  after 
the  allowance  of  any  writ  of  error  or  appeal,  serve  on  the  adverse 
party  a  copy  of  a  statement  of  the  parts  of  the  record  which  he 
thinks  necesBary  for  the  consideration  of  the  errors  assigned,  and  file 
the  same,  with  proof  of  service  thereof,  with  the  clerk  of  this  court; 
the  adverse  party,  within  20  days  thereafter,  may  designate  in  writ- 
ing and  file  with  the  clerk  additional  parts  of  the  record  which  he 
thinks  material,  and,  if  he  shall  not  do  so,  he  shall  be  held  to  have 
consented  to  a  hearing  on  the  parts  designated  by  the  plaintiff  in 
error  or  appellant  If  parts  of  the  record  shall  be  so  designated  by 
one  or  both  of  the  parties,  the  clerk  shall  print  those  parts  only;  and 
the  court  will  consider  nothing  but  those  parts  of  the  record  in  de- 
termining the  questions  raised  by  the  errors  assigned.  If  at  the 
hearing  it  shall  appear  that  any  material  part  of  the  record  has  nAt 
been  printed,  the  writ  of  error  or  appeal  may  be  dismissed,  or  such 
other  order  made  as  the  circumstances  may  appear  to  the  court  to 
require.  If  the  defendant  in  error  or  appellee  shall  have  caused  un- 
necessary parts  of  the  record  to  be  printed,  such  order  as  to  costs 
may  be  made  as  the  court  shall  think  proper. 

2.  On  the  filing  of  the  transcript  in  every  case  the  clerk  shall 
caus6  the  same,  or  the  parts  thereof  designated  under  this  rule,  to 
be  printed,  and  shall  furnish  three  copies  of  the  record  so  printed 
to  each  party  at  least  30  days  before  the  argument. 

3.  The  clerk  shall  be  entitled  to  demand  of  the  appellant  or  plain- 
tiff in  error  the  cost  of  printing  the  record  before  ordering  the  same 
to  he  done.  . 

4  If  the  record  shall  not  have  been  printed  when  the  ease  is 
reached  for  argument,  for  failure  of  the  party  to  advance  the  costs 
of  printing,  the  case  may  be  dismissed. 

5.  In  case  of  reversal, .  affirmance,  or  dismissal  with  costs,  the 
amount  paid  for  printing  the  record  shall  be  taxed  against  the 
party  against  whom  costs  are  given* 

24. 

[This  rule  as  originally  adopted  reads  as  follows:] 

BRIEFS. 

1-  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with 
the  derk  of  this  court,  at  least  twenty  days  before  the  case  is  called 
for  argument,  twenty  copies  of  a  printed  brief,  one  of  which  shall, 
on  application,  be  furnished  to  each  of  the  counsel  engaged  upon 
the  opposite  side. 
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2.  This  brief  shall  contain,  in  order  here  stated:* 

(1)  A  concise  abstract  or  statement  of  the  case,  presenting  suc- 
cinctly the  questions  involved,  in  the  manner  in  which  they  are 
raised. 

(2)  A  specification  of  the  errors  relied  upon,t  which,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  separately  and  particulaiiy 
each  error  asserted  and  intended  to  be  urged ;  and,  in  cases  brought 
up  by  appeal  the  specification  shall  state,  as  particularly  as  may 
be,  in  what  the  decree  is  alleged  to  be  erroneous.  When  the  error 
alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the  speci- 
fication shall  quote  the  full  substance  of  the  evidence  admitted  or  re- 
jected. When  the  error  alleged  is  to  the  charge  of  the  court,  the 
specification  shall  set  out  the  part  referred  to  totidem  verbis,  wheth- 
er it  be  in  instructions  given  or  in  instructions  refusedft  When 
the  error  alleged  is  to  a  ruling  upon  the  report  of  a  master,  the 
specification  shall  state  the  exception  to  the  report  and  the  action 
of  the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages 
of  the  record  and  the  authorities  relied  upon  in  support  of  each 
point.**  When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may 
be  deemed  necessary  to  the  decision  of  the  case  shall  be  printed  at 
length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file 
with  the  clerk  twenty  printed  copies  of  his  brief,  at  least  three  days 
before  the  case  is  called  for  hearing.  His  brief  shall  be  of  a  like 
character  with  that  required  of  the  plaintiff  in  error  or  appellant, 
except  that  no  specification  of  errors  shall  be  required,  and  no  state 
ment  of  the  case,  unless  that  presented  by  the  plaintiff  in  error  or 
appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section 
997  of  the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the 
request  of  the  court;  and  errors  not  specified  according  to  this  rule 
will  be  disre^rded;  but  the  court,  at  its  option,  may  notice  a  plain 
error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appel- 
lant is  in  default,  the  case  may  be  dismissed  on  motion;  and  when 
a  defendant  in  error  or  an  appellee  is  in  default  he  will  not  be  heard, 
except  on  consent  of  his  adversary,  and  by  request  of  the  court 

•  These  provisions,  particularly  in  respect  to  assignments  and  specifications 
of  error,  and  the  presentation  of  the  questions  to  be  discussed,  will  be  en- 
forced by  the  court,  to  the  end  that  the  vital  issues  in  the  case  may  be  clearly 
presented,  and  Immaterial  and  frivolous  matters  excluded  from  considera- 
tion. City  of  Lincoln  v.  Sun  Vapor  Street-Light  Co.  (8th  Ch-cuit)  8  C.  C.  A. 
253,  59  Fed.  756. 

See,  also,  note  21,  page  clxlv. 

t  See  note  22,  page  clxiv. 

tt  An  assignment  of  error  in  giving  Instructions  wUl  not  be  considered 
where  it  falls  to  comply  with  this  rule,  which  requires  that  the  part  of  the 
charge  referred  to  be  set  out  in  totidem  vei'bis.  McClellan  v.  Pyeatt  v8th 
Circuit)  1  C.  C.  A.  013.  50  Fed.  08U. 

See,  also,  note  23,  page  clxv. 

♦♦  See  note  24,  page  clxv. 
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6.  When  no  coxinsel  appears  for  one  of  ilie  pardes,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  ad- 
Terse  party;  but  if  a  printed  brief  or  argument  Is  filed,  the  adverse 
party  will  be  entitled  to  be  heard  by  two  counseL 

26. 

[As  originally  adopted.    See  page  clxri] 

26. 

[As  origlnaUy  adopted.    See  page  dxyi] 

27. 

[As  originaUy  adopted.     See  page  clzrii.] 

28. 

[As  originally  adopted.     See  page  ^^IxrlL] 

29. 

[As  origlnaUy  adopted.*     See  page  cIxtU.] 

30. 

[As  originally  adopted.     See  page  clxylll.] 


31. 

[Tills  mle  as  originally  adopted  reads  as  follows.  See,  also,  order  of  the  su- 
preme court  establishing  a  table  of  fees  for  the  circuit  courts  of  appeals,  page 
dzxL,  post.] 

COSTS. 

L  In  an  cases  where  any  suit  shall  be  dismissed  in  this  court,  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other* 
wise  agreed  by  the  parties. 

2.  In  all  cases  of  afOrmance  of  any  jud^onent  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  defendant  in  error  or  appellee, 
onless  otherwise  ordered  by  the  court** 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless 
otherwise  ordered  by  the  court  The  cost  of  the  transcript  of  the 
record  from  the  court  below  shall  be  taxable  in  that  court  as  costs 
in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where 
the  United  States  are  a  party;  but  in  such  cases  no  costs  shall  be 
allowed  in  this  court  for  or  against  the  United  States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of 


•See  standing  order  post,  page  cxxxiii.,  and  note. 
SI  C.C.A.-1 


**See  note  27,  page  dxix. 
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the  clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate, 
or  other  proper  process,  sent  to  the  court  below,  and  annex  to  the 
same  the  bill  of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  supreme  court  or  removed  thereto 
by  certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall 
be  paid  before  a  transcript  of  the  record  shall  be  transmitted  to 
the  supreme  court 

32. 

[As  originally  adopted.    See  page  clxx.]t 

33. 

[As  originally  adopted.     See  page  clxx.] 

34. 

[As  originally  adopted.    See  page  clxx.] 

[The  following  order  was  entered  February  8,  1892:] 

Ordered,  that  the  clerk  issue  a  mandate  or  other  proper  process 
to  the  lower  court  upon  all  final  judgments  of  this  court,  thirty  days 
after  the  rendition  tiiereof,  except  in  cases  where  it  shall  be  other- 
wise expressly  ordered. 

WRITS  OP  BRROR  IN  CRIMINAL  OASES. 

L  Writs  of  error  to  review  criminal  cases  tried  in  any  district  or 
circuit  court  of  the  United  States  within  this  circuit,  which  may  be 
reviewed  under  the  provisions  of  the  act  of  March  3,  1891,  creating 
this  court,  and  the  act  of  congress  amendatory  thereof,  approved 
January  20, 1897 — may  be  allowed  in  term  time  or  in  vacation  by  the 
circuit  justice  assigned  to  this  circuit,  or  by  either  of  the  circuit 
judges  within  the  circuit,  or  by  any  district  judge  within  his  district, 
and  the  proper  security  be  taken,  and  the  citation  signed  by  him,  and 
he  may  also  grant  a  supersedeas  and  stay  of  execution  or  proceedings, 
pending  the  determination  of  such  writ  of  error. 

2.  "V^nLere  such  writ  of  error  is  allowed  in  the  criminal  cases  afore- 
said, the  circuit  court  or  district  court  before  which  the  accused  was 
tried,  or  the  district  judge  of  the  district  wherein  he  was  tried,  within 
the  district,  or  the  circuit  justice  assigned  to  the  circuit,  or  either  of 
the  circuit  judges  within  the  circuit,  shall  have  the  power,  after  the 
citation  has  been  duly  served,  to  admit  the  accused  to  bail  in  such 
amount  as  may  be  fixed,  such  bail  bond  to  be,  as  near  as  may  be,  in 
the  form  prescribed  in  the  appendix  to  these  rules. 

Promulgated  February  23,  1897. 

t  But  see  orders  of  February  8, 1892,  and  February  20, 1893,  pagei  czxz.,  cxxxiiL 
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APPENDIX  TO  RULE  85.tt 
[Form  of  Appearance  Bond  on  Writ  of  Error  in  Criminal  Gases.] 
Know  All  Men  by  These  Presents, 
That  we,  as  principal,  and  as  sureties,  are  held  and  firmly 


boond  nnto  the  United  States  of  America  in  the  full  and  Just  sum  of 
Dollars,  to  be  paid  to  the  United  States  of  America,  to  which  payment  well 
and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of in  the  year  of  our 

Lord,  One  Thousand  Eight  Hundred  and  Ninety- . 

Whereas,  lately  at  the Term,  A.  D.  189—,  of  the Court  of  the 

United  States  for  the District  of  ,  in  a  suit  depending  in  said 

Court  between  the  United  States  of  America,  plaintiff,  and ,  defendant—, 

a  Judgment  and  sentence  was  rendered  against  the  said and  the  said 

ha—  obtained  a  writ  of  error  from  the  United  States  Circuit  Court  of 

Appeals  for  the  Eighth  Circuit,  to  reverse  the  Judgment  and  sentence  in  the 
aforesaid  suit,  and  a  citation  directed  to  the  said  United  States  of  America, 
citing  and  admonishing  the  United  States  of  America  to  be  and  appear  in 
the  United  States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  at  the  City 
of  St.  lA>uis,  Missouri,  sixty  days  from  and  after  the  date  of  said  citation, 
which  citation  has  been  duly  served. 

Now  the  condition  of  the  above  obligation  is  such  that  if  the  said 

shall  appear  either  in  person  or  by  attorney  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  on  such  day  or  days  as  may  be  appointed 
for  the  hearing  of  said  cause  in  said  Court  and  prosecute  his  said  writ  of  er- 
ror and  shall  abide  by  and  obey  all  orders  made  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  in  said  cause,  and  shall  surrender 
himself  In  execution  of  the  Judgment  and  sentence  appealed  from  as  said 
Court  may  direct,  if  the  Judgment  and  sentence  against  him  shall  be  affirmed; 

and  if  he  shall  appear  for  trial  in  the Court  of  the  United  States  for  the 

District  of on  such  day  or  days  as  may  be  appointed  for  a  retrial 

by  said Court,  and  abide  by  and  obey  all  orders  made  by  said  Court 

provided  the  Judgment  and  sentence  against  him  shall  be  reversed  by  the 
United  States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit;  then  the  above 
obligation  to  be  void,  otherwise  to  remain  in  full  force,  virtue  and  effect. 

[Seal.] 

[Seal.] 

[Seal.] 

Approved:— 


Judge  of  the 


tForm  of  Writ  of  Error  fbr  Use  in  the  United  States  Circuit  Court  of  Appeals, 

Eighth  Circuit.] 

United  States  of  America,  ss.: 

The  President  of  the  United  States  of  America,  to  the  Honorable  Judges  of 

the  (1) ,  Greeting: 

Because,  in  the  records  and  proceedings,  as  also  in  the  rendition  of  the  Judg- 
ment of  a  plea  which  is  in  the  said court,  before  you,  at  the term, 

IS—,   thereof,  between  (2)  ,  a  manifest  error  hath  happened,  to  the 

great  damage  of  the  said  (3) ,  as  by complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be  duly  connected,  and 
full  and  speedy  Justice  done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
^^^^  you,  if  Judgment  be  therein  given,  that  then,  under  your  seal,  dis- 
tinctly and  openly,  you  send  the  record  and  proceedings  aforesaid,  with  all 
things  concerning  the  same,  to  the  United  States  circuit  court  of  appeals,  for 

ttFor  appendix  to  rule  35,  as  originally  adopted  in  the  Eighth  chrcuit,  see 
22  a  C  A.  Ti.,  78  Fed.  cxxxi 
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the  Eighth  circuit,  together  with  this  writ,  so  that  you  have  the  said  record 
and  proceedings  aforesaid  at  the  city  of  St.  Louis,  Missouri,  and  tiled  in  the 
office  of  the  clerk  of  the  United  States  circuit  court  of  appeals,  for  the  Eighth 

circuit,  on  or  before  the  (4) day  of ,  18—,  to  the  end  that  the  record 

and  proceedings  aforesaid  being  inspected,  the  United  States  circuit  court  of 
appeals  may  cause  further  to  be  done  therein  to  correct  that  error,  what  of 
right,  and  according  to  the  laws  and  customs  of  the  United  States,  should  be 
done. 

Witness,  the  Honorable  Melyllle  W.  Fuller,  chief  Justice  of  the  supreme  court 

of  the  United  States,  this  day  of ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and . 

Issued  at  office  in ,  with  the  seal  of  the  (5) ,  and  dated  as  afore- 
said.   f 

Allowed  by  Clerk  of , 


Judge. 

[Form  of  Return  to  be  Endorsed  on  Writ  of  Error  by  the  Clerk  of  the  Oourt  tf> 
Which  the  Writ  Is  Addressed.] 

United  States  of  America,  ss.: 


In  obedience  to  the  command  of  the  within  writ,  I  herewith  transmit  to  the 
United  States  circuit  court  of  appeals,  a  duly  certified  transcript  of  the  record 
and  proceedings  in  the  within  entitled  case,  with  all  things  concerning  the 
same. 

In  witness  whereof,  I  hereto  subscribe  my  name  and  affix  the  seal  of  (6) . 


Clerk  of 


NOTES.— (1)  Here  insert  correct  name  of  the  court  to  which  the  writ  If  addressed  and 
whose  judgment  is  to  be  reviewed. 

(2)  Here  insert  correct  style  of  cause,  showing  who  was  plaintiff  and  who  defendant 
In  court  below. 

(3)  Here  Insert  name  of  party  wbo  sues  out  writ  of  error. 

(4)  Rule  14,  subdlTlslon  5.  requires  writs  of  error  and  appeals  to  be  made  returnable 
sixty  days  after  citation  Is  signed. 

This  blank  must  be  filled  accordingly,  naming  a  day  not  more  than  sixty  days  after  th» 
date  of  the  citation. 

(6)  See  section  1004,  Rey.  St,  and  section  11,  Act  March  8,  1881.  This  blank  should 
be  so  filled  as  to  show  whether  the  writ  is  issued  by  the  clerk  of  a  United  States  drcult 
court  or  by  the  clerk  of  the  circuit  court  of  appeals. 

(6)    Here  describe  the  court  to  which  the  writ  is  addressed. 

[Form  of  Citation.] 

United  States  of  America,  to ,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  in  the  United  States^ 
circuit  court  of  appeals  for  the  Eighth  circuit,  at  the  city  of  St  Louis,  Missouri, 

sixty  days  from  and  after  the  day  this  citation  bears  date,  pursuant  to  (1) 

filed  in  the  clerk's  office  of  the  (2) ,  wherein is  (3) ,  and  you 

are  (4)  ,  to  show  cause,  if  any  there  be,  why  the  (5)  rendered 

against  the  said  (61) as  in  said  (7)  mentioned  should  not  be  cor- 
rected, and  why  speedy  Justice  should  not  be  done  the  parties  In  that  behalf. 

Witness,  the  Honorable  (8)  ^  Judge  of  this  day  of 

,  A.  D.  1&-.  , 

Judge  of . 

NOTES.— (1)    Insert  (a  writ  of  error)  or  (an  appeal  allowed  and). 

(2)  Insert  name  of  court  to  which  writ  of  error  is  addressed,  or  from  which  appeal  Is. 
allowed. 

(3)  Insert  plaintiff  in  error  or  appellant. 

(4)  Insert  defendant  in  error  or  appellee. 

(5)  Insert  Judgment  or  decree. 

(6)  Insert  plaintiff  in  error  or  appellant. 

(7)  Insert  writ  of  error  or  appeal. 

(8)  As  to  wbo  may  sign  clutlon,   see  sections  998  and  999,  ReT.  St.  U.  8.,  and 
don  11,  Act  March  S,  1S91«  establishing  circuit  courts  of  appeals. 
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[Form  of  Supersedeas  or  Cost  Bond.] 
Know  an  men  by  these  presents, 

That  we, ,  are  held  and  firmly  bomid  unto In  the  full  and  Just 

«im  of ,  to  be  paid  to  the  said ,  heirs,  executors,  administrators 

or  assigns,  to  which  payment  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally  by  these  pres- 
ents. Sealed  with  our  seals,  and  dated  this day  of ,  in  the  year 

of  onr  Lord  one  thousand  eight  hundred  and . 

Whereas,  lately  at  the term  of  the ,  in  a  suit  depending  in  said 

court  between  ,  plaintiff,  and  ,   defendant,  was  rendered 

against  the  said  ,  and  the  said  has  obtained  of  the  said 

court  to  reverse  the in  the  aforesaid  suit,  and  a  citation  directed  to  the 

Mid ,  citing  and  admonishing  to  be  and  appear  in  the  United 

States  circuit  court  of  appeals  for  the  Eiighth  circuit,  at  the  city  of  St.  Louis, 
Missouri,  sixty  days  from  and  after  the  date  of  said  citation. 

Now,  the  condition  of  the  above  obligation  is  such,  that  if  the  said 

shall  prosecute  said  to  effect,  and  answer  all  damages  and  costs  if 

fall  to  make  good plea,  then  the  above  obligation  to  be  void,  else 

to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  presence  of  [Seal.] 

ISeai.j 

Approved  by  [Seal.] 

» 

The  foregoing  bond  and  citation  !■  adapted  for  appeals  In  equity  cases  as  well  as  In 
can  of  writs  of  error  in  actions  at  law. 

[The  following  order  was  entered  February  20,  1808:] 

It  is  now  ordered  by  this  court  that  the  order  In  relation  to  the 
issuance  of  mandates  in  cases  finally  disposed  of,  entered  on  the 
eighth  day  of  February,  1892,  be,  and  the  same  is  hereby  vacated 
and  set  aside. 

It  is  further  ordered  that  the  clerk  of  this  court  issue  a  mandate 
or  other  proper  process  to  the  lower  court,  in  all  cases  finally  dis- 
posed of  in  this  court,  sixty  days  after  the  final  disposition  thereof, 
except  in  cases  dismissed  under  the  provisions  of  rule  twenty  and 
section  one  of  rule  sixteen  of  this  court,  and  except  in  cases  where  it 
aihall  be  otherwise  expressly  ordered.* 

*  A  motion  for  rehearing  should  be  filed  before  the  expiration  of  this  60  days 
QDless  coonsel  were  not  notified  of  the  decision,  or  could  not,  with  reasona- 
ble diligence,  have  ascertained  the  facts  on  which  the  motion  is  based,  within 
that  time.   Grabtree  t.  McOurtaln  (8th  Circuit)  13  a  a  A.  275,  66  Fed.  1. 
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NINTH  CntOUIT. 

[TIm  mlM  •■  oiiginallj  adopted,  where  identloal  with  thoee  of  the  other  elrcuite.  will  be  found 
At  paires  czllll.-clxx.  Only  sadi  orlidiiallj  adopted  mlee  aa  were  not  identical  with  thoee  of  the 
other  drcQite.  and  aiuendmente.  chanRee.  and  repeal*  of  the  mlee  ae  orlglnaUj  adopted,  are  given 
under  thie  head,  reterenoe  betng  made  to  the  others  in  their  proper  plaoea.1 

1. 

[As  originally  adopted.    See  page  cxlUi.] 

[As  originally  adopted.    See  page  czllll.] 
3. 

[Thif  mle  ae  orlglnallj  adopted  reada  aa  foUowa:] 

TERMS. 

One  term  of  this  CQurt  shall  be  held  annually  at  the  city  of  San  Fran- 
cisco on  the  first  Monday  of  October,  and  shall  be  adjourned  to  such  times 
and  places  as  the  court  may  from  time  to  time  designate. 

4. 

QUOKUM. 

1.  If  lEit  any  term  or  session  a  quorum  does  not  attend  on  any  day  ap- 
pointed for  holding  it,  any  Judge  who  does  attend  may  adjourn  the  court 
from  time  to  time,  or,  in  the  absence  of  any  Judge,  the  clerk  may  adjourn 
the  court  from  day  to  day.  If,  during  a  term,  after  a  quorum  has  assem- 
bled, less  than  that  number  attend  on  any  day,  any  Judge  attending  may 
adjourn  the  court  from  day  to  day  until  there  is  a  quorum,  or  may  adjourn 
without  day. 

2.  Any  Judge  attending  when  less  than  a  quorum  is  present  may  make  all 
necessary  orders  touching  any  suit,  proceeding,  or  process,  depending  in 
or  returned  to  the  court,  preparatory  to  hearing,  trial,  or  decision  thereof. 


OLERK. 

1.  The  clerk's  office  shall  be  kept  at  San  Francisco,  California. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counsellor  In  this 
court  or  in  any  other  court  while  he  shall  continue  to  be  clerk  of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an  oath 
In  the  form  prescribed  by  section  794  of  the  Revised  Statutes,  and  shall  give 
bond  in  a  sum  to  be  fixed,  and  with  sureties  to  be  approved,  by  the  court, 
faithfully  to  discharge  the  duties  of  his  office  and  seasonably  to  record  the 
decrees,  Judgments,  and  determinations  of  the  court  A  copy  of  such  bond 
shall  be  entered  on  the  Journal  of  the  court,  and  tiie  bond  shall  be  deposited 
for  safe  keeping  as  the  court  may  direct 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from  the 
court-room  or  from  the  office,  without  an  order  from  the  court,  except  as 
provided  in  Rule  23. 
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6. 

MARSHAL,  CRIER  AND  OTHER  OFFICERS. 

t  Tbe  marshal  and  crier  shall  be  in  attendance  during  the  sessions  of  the 
court,  with  such  number  of  bailiffs  and  messengers  as  the  court  may,  from 
time  to  time,  order. 

7. 

[TUi  ml*  mm  orlgtnally  adopted  reads  as  follows:] 

ATTORNEYS  AND  COUNSELLORS. 

AH  attorneys  admitted  to  practice  In  the  supreme  court  of  the  United 
States,  or  in  any  circuit  court  of  the  Ninth  circuit,  shall  be  deemed  attor- 
neys of  the  circuit  court  of  appeals  for  the  Ninth  circuit;  but  such  attor- 
neys, on  or  before  their  first  appearance  in  open  court,  shall  take  an  oath 
or  affirmation,  in  the  form  prescribed  by  rule  2  of  the  supreme  court  of 
the  United  States,  and  subscribe  the  roll  of  attorneys.  All  other  persons 
who  have  been  admitted  to  practice  In  the  highest  court  of  any  state  or 
territory,  upon  presenting  satisfactory  evidence  of  good  moral  character 
and  fair  professional  standing,  may  be  admitted  to  practice  in  said  court, 
upon  taking  the  oath  so  prescribed,  and  subscribing  the  roll  of  attorneys. 

8. 

[Ab  originally  adopted.    See  page  cxIt.] 

8. 

[As  originally  adopted.    See  page  cxIt.] 

10. 

[As  originally  adopted.     See  page  cxIt.] 

11. 

[As  originally  adopted.     See  page  cxIyI.] 

12. 

[As  originally  adopted.     See  page  clil.] 

13. 

[As  originally  adopted.]     See  page  cllli.] 

14. 

'WRITS  OP  ERROR,  APPEALS,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed  shall 
make  a  return  of  the  same  by  transmitting  a  true  copy  of  the  record,  opinion 
or  opinions  of  the  court,  bill  of  exceptions,  assignment  of  errors,  and  all  pro- 
ceedings in  the  case,  under  his  hand  and  the  seal  of  the  court 


Digitized  by 


Google 


CXXXVl  AMENDED   RULES. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal,  to  review 
any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judgment  or 
decree  was  rendered  shall  annex  to  and  transmit  with  the  record  the  original 
writ  of  error  and  citation,  or  citation  Issued  in  the  cause,  and  a  certificate 
under  seal  stating  the  cost  of  the  record  and  by  whom  paid. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  In  Itself,  and 
not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other  proceedings, 
which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

4.  Wheneyer  It  shall  be  necessary  or  proper,  In  the  opinion  of  the  presiding 
judge  in  any  circuit  or  district  court,  that  original  papers  of  any  Idn^  should 
be  Inspected  In  this  court  upon  writ  of  error  or  appeal,  such  presiding  judge 
may  malce  such  rule  or  order  for  the  safe  keeping,  transporting,  and  return 
of  such  original  papers  as  to  him  may  seem  proper;  and  this  court  will  re- 
ceive and  consider  such  original  papers  In  connection  with  the  transcript  of 
the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable  not 
exceeding  thirty  days  from  the  day  of  signing  the  citation,  whether  the  re- 
turn day  fall  In  vacation  or  In  term  time,  and  be  served  before  the  return 
day. 

6.  The  record  In  cases  of  admiralty  and  maritime  jurisdiction  shall  be  made 
up  as  provided  In  General  Admiralty  Rule  No.  62  of  the  Supreme  Court 

16. 

[As  originally  adopted.    See  page  clvlil.] 

16. 

[As  originally  adopted.    See  page  cUx.] 

17. 

DOCKET.* 

The  clerk  shall,  upon  payment  to  him  by  the  appellant  or  plaintiff  in  error 
of  a  deposit  of  twenty-five  dollars  in  each  case,  enter  upon  a  docket  all  cases 
brought  to  and  pending  in  the  court  in  their  proper  chronological  order. 

18. 

[As  originally  adopted.    See  page  clx.] 

19. 

[As  originally  adopted.    See  page  dxi.] 

20. 

[As  originally  adopted.    See  page  dxli.] 

21. 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  shall  contain  a 
brief  statement  of  the  facts  and  objects  of  the  motion  and  shall  be  served 
upon  opposing  counsel  at  least  five  days  before  the  day  noticed  for  the 
hearing. 

*Sm  additioiial  rule  86.  post,  page  cxlL 
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2.  One-half  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  mo- 
tion, and  no  more,  without  special  leave  of  the  court,  granted  before  the  ar- 
mament begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court,  shall 
be  beards  unless  previous  notice  as  above  has  been  given  to  the  adverse 
party,  or  the  counsel  or  attorney  of  such  party. 

22. 

PARTIES   NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the  plaintiff 
in  error  or  appellant,  when  the  case  is  called  for  trial,  the  defendant  may 
have  the  plaintiff  called,  and  the  writ  of  error  or  appeal  dismissed. 

2.  When  the  defendant  fails  to  appear  when  the  case  is  called  for  trial, 
the  court  may  proceed  to  hear  an  argument  on  the  part  of  the  plaintiff,  and 
to  give  judgment  according  to  the  right  of  the  case. 

3.  Where  a  case  Is  reached  in  the  regular  call  of  the  docket,  and  there  is 
no  appearance  for  either  party,  the  case  shall  be  dismissed  at  the  cost  of  the 
plaintiff  in  error  or  appellant 

23. 

FltlNTlNG   RECORDS. 

1.  Hereafter  all  records  shall  be  printed  under  the  supervision  of  the  cleric, 
and  upon  the  docketing  of  a  cause,  he  shall  cause  an  estimate  to  be  made 
of  the  expense  of  printing  the  record,  and  his  fee  for  preparing  it  for  the 
printer  and  supervising  the  printing,  and  shall  notify  the  party  docketing 
the  case  of  the  amount  of  the  estimate.  If  the  amount  so  estimated  is  not 
promptly  paid  over  to  the  clerk  and  for  want  of  such  payment  the  record 
shall  not  have  been  printed  when  a  case  is  reached  for  argument,  the  case 
shall  be  dismissed. 

2.  Upon  payment  of  the  amount  estimated  by  the  clerk,  thirty  copies  of 
the  record  shall  be  printed,  under  his  supervision,  for  the  use  of  the  court 
and  of  counseL 

3.  In  cases  of  appellate  Jurisdiction  the  original  transcript  on  file  shall  be 
taken  by  the  clerk  to  the  printer.  But  the  clerk  shall  cause  copies  to  be 
made  for  the  printer  of  such  original  papers  sent  up  under  Rule  14,  section  4, 
as  are  necessary  to  be  printed;  and  the  whole  of  the  record  in  cases  of  orig- 
inal Jurisdiction. 

4.  The  clerk  shall  supervise  the  printing  and  see  that  the  printed  copy  is 
properly  indexed.  He  shall  distribute  the  printed  copies  to  the  Judges  and 
the  reporter,  and  one  or  more  printed  copies  to  the  counsel  for  the  respective 
parties. 

5.  If  the  expense  of  printing  and  supervision  shall  be  less  than  the  amount 
estimated  and  paid,  the  clerk  shall  refund  the  difference  to  the  party  paying 
same.  If  the  expense  is  greater  than  the  estimate  the  amount  of  such  ex- 
cess shall  be  paid  to  the  clerk  before  he  shall  file  the  printed  record  or  de- 
liTcr  copies  to  the  parties  or  their  counsel. 

6.  In  case  of  reversal,  affirmance  or  dismissal,  with  costs,  the  amount  paid 
for  printing  the  record  and  of  the  clerk's  fee  shall  be  taxed  against  the 
party  against  whom  costs  are  given. 

7.  The  plaintiff  in  error  or  appellant  may,  upon  filing  the  record  in  this 
court,  file  with  the  clerk  a  statement  of  the  errors  on  which  he  intends  to 
rely,  and  of  the  parts  of  the  record  which  he  thinks  necessary  for  the  con- 
sideration thereof,  and  forthwith  serve  on  the  adverse  party  a  copy  of  such 
statement  The  adverse  party  within  ten  days  thereafter,  may  designate 
in  -writing,  filed  with  the  clerk,  additional  parts  of  the  record  which  he  thinks 
material;  and,  if  he  shall  not  do  so,  he  shall  be  held  to  have  consented  to  a 
bearing  on  the  parts  designated  by  the  plaintiff  in  error  or  appellant  If 
parta  of  the  record  shall  be  so  designated  by  one  or  both  of  the  parties,  or  if 
sncli  parts  be  distinctly  designated  by  stipulation  of  counsel  for  the  respec- 
tiTe  parties,  the  clerk  shall  print  those  parts  only;  and  the  court  will  con- 
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sider  nothing  but  those  parts  of  the  record,  and  the  errors  so  stated.  If  at 
the  hearing  it  shaU  appear  that  any  material  part  of  the  record  has  not  been 
printed,  the  writ  of  error  or  appeal  may  be  dismissed,  or  such  other  order 
made  as  the  circumstances  may  appear  to  the  court  to  require.  If  the  de- 
fendant in  error  or  appellee  shall  have  caused  unnecessary  parts  of  the 
record  to  be  printed,  such  order  as  to  costs  may  be  made  as  the  court  shall 
think  proper. 

All  statements  and  stipulations  hied  hereunder  shall  distinctly  and  accu- 
rately refer  to  the  pages  of  the  original  certified  record,  as  well  as  the  doc- 
uments to  be  printed  or  omitted. 

8.  At  the  time  of  filing  the  record  and  docketing  the  cause,  counsel  for  the 
plaintiff  in  error  or  appellant  in  patent  cases  may  furnish  the  clerk  with 
copies  of  patent  office  drawings  and  specifications  to  be  used  as  inserts,  and 
the  same,  if  in  proper  form  and  of  convenient  size,  shall  be  used  in  printing 
the  record  without  cost  to  the  parties. 

9.  The  fee  of  the  clerk  for  preparing  the  record  for  the  printer,  indexing 
the  same,  supervising  the  printing,  and  distributing  the  copies,  for  each  printed 
page  of  the  record  and  index,  twenty-five  cents.* 


24. 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with  the  clerk 
of  this  court,  twenty  copies  of  a  printed  brief,  and  serve  upon  counsel  for  the 
defendant  In  error  or  the  appellee  one  copy  thereof,  at  least  ten  days  before 
the  case  Is  called  for  argument. 

2.  The  brief  shall  contain,  in  order  here  stated  :♦♦♦ 

(a)  A  concise  abstract  or  statement  of  the  case,  presenting  succinctly  the 
questions  involved,  in  the  manner  in  which  they  are  raised. 

(b)  A  spedflcation  of  the  errors  relied  upon,t  which,  in  cases  brought  up 
by  writ  of  error,  shall  set  out  separately  and  particularly  each  error  asserted 
and  Intended  to  be  urged;  and  in  cases  brought  up  by  appeal  the  specifica- 
tion shall  state,  as  particularly  as  may  be,  in  what  the  decree  is  alleged  to 
be  erroneous.  When  the  error  alleged  is  to  the  admission  or  to  the  rejection  of 
evidence,  the  specification  shall  quote  the  full  substance  of  the  evidence  ad- 
mitted or  rejected.  When  the  error  alleged  is  to  the  charge  of  the  court, 
the  specification  shall  set  out  the  part  referred  to  totidem  verbis,  whether 
It  be  in  instructions  given  or  In  instructions  refused.**  When  the  error  al- 
leged is  to  a  ruling  upon  the  report  of  a  master,  the  specification  shall  state 
the  exception  to  the  report  and  the  action  of  the  court  upon  it. 

(c)  A  brief  of  the  argument,  exhibiting  a  dear  statement  of  the  points  of 
law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record  and 
the  authorities  relied  upon  in  support  of  each  point tt  When  a  statute  of  a 
state  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the  decision 
of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with  the 
clerk  twenty  printed  copies  of  his  brief  and  serve  upon  counsel  for  plaintifr 
in  error  or  appellant  one  copy  thereof,  at  least  three  days  before  the  case 
is  called  for  hearing.  His  brief  shall  be  of  a  like  character  with  that  re- 
quired of  the  plaintiff  in  error  or  appellant,  except  that  no  specification  of 
error  shall  be  required,  and  no  statement  of  the  case,  unless  that  presented 
by  the  plaintiff  In  error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997  of  the 
Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of  the 
court;  and  errors  not  specified  according  to  this  rule  will  be  disregarded; 
but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is  in 

•  See  order  of  the  supreme  court  establishing  a  table  of  f^es  for  the  circuit  courts  of  ap- 
peals, page  clxxl.,  post. 

••*  See  Dote  21.  page  dxlT.  —  See  note  S8,  page  dsT. 

f  Bee  note  S2,  page  cIxIt.  ffSee  note  34.  page  dzv. 
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default,  the  case  may  be  dismissed  on  motion;  and,  when  a  defendant  in 
error  or  an  appellee  is  in  default,  he  will  not  be  heard,  except  on  consent  of 
his  adyersaiy,  and  by  request  of  the  conrt 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief 
or  argument  is  filed,  only  one  counsel  wiU  be  heard  for  the  adverse  party; 
but  if  a  printed  brief  or  argument  is  filed,  the  adverse  party  will  be  enti- 
tied  to  be  heard  by  two  counseL 

26. 

ORAL  ARGUMENTS. 

L  The  plaintiff  In  error  or  appellant  in  this  court  shall  be  entitled  to  open 
and  conclude  the  argument  of  the  case.  But  when  there  are  cross  appeals 
they  shall  be  argued  together  as  one  case,  and  the  plaintiff  in  the  court  be> 
low  sliaH  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of  a  case. 

3.  One  hour  on  each  side  will  be  allowed  for  the  argument,  and  no  more, 
without  special  leave  of  the  court,  granted  before  the  argument  begins.  The 
time  thus  allowed  may  be  apportioned  between  the  counsel  on  the  same  side 
at  their  discretion:  provided,  always,  that  a  fair  opening  of  the  case  shall 
be  made  by  tbe  party  having  the  opening  and  closing  arguments. 

26. 

FORM  OF   PRINTED   RECORDS.   ARGUMENTS,   BRIEFS   AND   PETI- 
TIONS FOR  RE-HEARING. 

L  All  records  printed  for  the  use  of  the  court  must  be  printed  on  unruled 
white  writing  paper,  nine  and  one-quarter  inches  long  and  six  and  one-quar- 
ter inches  wide.  The  printed  page  exclusive  of  any  marginal  note,  refer- 
ence or  running  head,  must  l>e  seven  inches  long  and  four  inches  wide,  ex- 
cepting in  patent  cases  where  counsel  furnish  to  the  clerk  at  the  time  of 
docketing  the  cause  patent  ollice  drawings  and  specifications  for  insertion. 
In  such  cases  the  margin  of  the  record  may  be  sufliciently  enlarged  to  ac- 
commodate such  drawings  and  specifications.  The  record  must  be  properly 
hidexed.     Plea  double-leaded  is  the  only  mode  of  composition  allowed. 

2,  All  arguments,  briefs,  and  petitions  for  re-hearing,  printed  for  the  use  of 
the  court,  must  be  printed  on  unruled  white  writing  paper,  nine  and  one- 
qnarter  inches  long  and  six  and  one-quarter  inches  wide.  The  printed  page, 
exclusive  of  any  marginal  note,  reference  or  running  head,  must  be  seven 
inches  long  and  four  inches  wide.  Pica  double-leaded  is  the  only  mode  of 
composition  allowed. 

27. 

[As  originally  adopted.    See  page  elxvii.] 

28. 

[As  originally  adopted.    See  page  dxvii.] 

29. 

REHEARING. 

A  petition  for  rehearing  may  be  presented  within  16  days  after  judgment. 
It  must  be  printed,  and  briefly  and  distinctly  state  its  grounds,  and  be  sup- 
ported by  certificate  of  counsel  that  in  his  Judgment  it  is  well  founded,  and 
that  it  is  not  interposed  for  delay.  Twenty  printed  copies  must  be  filed 
with  the  derk  of  this  court 
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30. 

[As  originally  adopted.    See  page  dxYiiL] 

31. 

COSTS. 

1.  In  all  cases  where  any  salt  shall  be  dismissed  in  this  court,  except  where 
the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed  to  the 
defendant  in  error  or  appellee,  unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  Judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise  or- 
dered by  the  court. 

3.  In  cases  of  reversal  of  any  Judgment  or  decree  in  this  court,  costs  shall 
be  allowed  to  the  plaintiff  in  error  or  appellant,  including  the  cost  of  the 
transcript  from  the  court  below,  unless  otherwise  ordered  by  the  court. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the  United 
States  are  a  party,  but  in  such  cases  no  costs  shall  be  allowed  in  this  court 
for  or  against  the  United  States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the  clerk 
to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other  proper 
process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill  of  items 
taxed  in  detalL 

6.  In  all  cases  certified  to  the  supreme  court  or  removed  thereto  by  cer- 
tiorari or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid  before  a 
transcript  of  the  record  shall  be  transmitted  to  the  supreme  court 

7.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affidavit  or  the 
acknowledgment  of  the  parties  or  their  sureties,  of  having  served  a  copy 
of  any  bill  of  fees  due  by  them,  respectively,  in  this  court,  on  such  parties 
or  their  sureties,  an  attachment  shall  issue  against  such  parties  or  sureties 
respectively  to  compel  payment  of  said  fees.* 

32. 

MANDATB. 

In  all  cases  finally  determined  in  this  court,  a  mandate  or  other  proper 
process  in  the  nature  of  a  procedendo,  at  the  request  of  counsel  for  the  pre- 
vailing party  and  upon  the  payment  of  any  costs  due  in  the  case,  shall  be 
issued,  as  of  course  from  this  court,  to  the  court  below,  for  the  purpose  of 
informing  such  court  of  the  proceedings  in  this  court,  so  that  further  pro- 
ceedings may  be  had  in  such  court  as  to  law  and  Justice  may  appertain. 
Such  mandate,  if  not  stayed  by  the  order  of  the  court,  shall  be  issued  on 
the  expiration  of  fifteen  days  from  the  date  of  such  final  determination  un- 
less within  said  time  a  petition  for  rehearing  be  filed,  in  which  case  the 
mandate  shall  not  issue  until  after  the  determination  of  such  petition. 

33. 

[As  originally  adopted.    See  page  dxx.] 

34. 

[As  originally  adopted.    See  page  dxx.] 

•See  order  of  the  supreme  court  estabUBhing  a  tabto  ot  tees  for  tht  drcult  courts 
of  appeals,  page  cUxl.,  post 
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36. 

ASSIGNMENT  OF  CAUSES  FOR  HEARING. 

L  Thirty  days  prior  to  the  opening  of  any  calendar  session  of  the  court, 
the  clerk  is  directed  to  assign  causes  for  heartng  at  the  rate  of  one  case  for 
each  Monday,  and  two  cases  per  day  for  the  following  four  days  of  each 
week.  Causes  shall  be  grouped  by  states,  and  assignments  made,  so  as  to 
permit  the  hearing  of  causes  from  one  state  before  the  causes  from  the  next 
state  to  order  shall  be  called;  causes  from  the  Northern  district  of  California 
shall  be  assigned  for  heartng  last  Any  causes  entitled  by  law  to  preference 
in  hearing  shall  be  first  assigned  and  take  precedence  over  other  causes  from 
the  same  state. 

2.  A  stipulation  to  continue  a  case  to  the  foot  of  the  calendar  or  in  any 
way  change  the  day  assigned  for  hearing,  will  not  be  recognized  as  binding 
npon  the  court,  and  no  such  change  will  be  made  except  by  order  of  the 
court  for  reason  shown. 

3.  Ten  days  before  each  calendar  session  of  the  court  the  clerk  shall  pre- 
pare and  cause  to  be  printed  a  calendar  of  the  causes  assigned  for  the  ap- 
proachtog  session. 

36. 

TERMS  AND  SESSIONS  OF  THE  COURT. 

L  One  term  of  this  court  shall  be  held  annually  on  the  first  Monday  of 
October  and  adjourned  sessions  on  the  first  Monday  of  each  month  in  the 
year.  An  sessions  shall  be  held  at  San  Francisco  unless  otherwise  espe- 
cially ordered  by  the  court 

2.  The  October,  February  and  May  sessions  shall  be  known  as  calendar 
sessions,  and  shall  be  sessions  for  the  trtal  of  all  causes  that  shall  have  been 
placed  upon  the  calendar  in  pursuance  of  Rule  85. 

3.  A  term  of  this  court  shall  be  held  annually  in  the  city  of  Seattle  in  the 
state  of  Washington  and  in  the  city  of  Portland  In  the  state  of  Oregon.  The 
Seattle  term  shall  be  held  beginning  upon  the  second  Monday  in  September 
and  the  term  at  Portland  shall  be  held  beginning  upon  the  third  Monday  in 
September.  All  appeals  and  writs  of  error  from  the  circuit  and  district  courts 
for  the  district  of  Washington  shall  be  heard  at  said  annual  term  in  the  city 
of  Seattle,  unless  it  is  stipulated  by  the  parties  thereto  that  they  be  heard  at 
San  Francisco.  All  appeals  and  writs  of  error  from  the  circuit  and  district 
courts  for  the  district  of  Oregon  shall  be  heard  at  said  annual  term  in  the  city 
of  Portland,  miless  it  is  stipulated  by  the  parties  thereto  that  they  be  heard  at 
San  Francisco.  Appeals  and  writs  of  error  from  the  circuit  and  district  courts 
for  the  districts  of  Idaho  and  Montana  may,  upon  the  stipulation  of  the  parties 
thereto,  be  heard  at  the  annual  term  to  be  held  either  at  Seattle  or  Portland. 

37. 

CERTIFICATION  OF  PRINTED  MATTER. 

In  an  cases  where  printed  matter  is  certified,  the  fees  of  the  derk  of  this 
court  for  certifying  to  such  printed  matter  are  hereby  fixed  at  the  rate  of  twen- 
ty cents  per  folio  of  one  hundred  words. 
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[The  roles  of  the  circuit  courts  of  appeals  as  originally  adopted  were  sub- 
stantially the  same  in  the  different  circuits,  and  are  h^e  printed  *n  full. 
Where  the  rule  as  originally  adopted  differed  from  the  rule  as  here  giyen, 
it  will  be  found  printed  in  full  under  its  respective  circuit;  and  all  amend- 
meats,  repeals,  and  additions  are  likewise  shown  under  the  head  of  the  re- 
spectlTe  drcuitB.] 


NAME. 

The  court  adopts  'TJnited  States  Circuit  Court  of  Appeals  for  the 
^  Circuit"  as  the  title  of  the  court 


2. 

SEAL. 

The  seal  shall  contain  the  words  'TTnited  States'*  on  the  upper 
part  of  the  outer  edge;  and  the  words  "Circuit  Court  of  Appeals''  on 
the  lower  part  of  the  outer  edge,  running  from  left  to  right;  and 

the  words  " ^  Circuif  in  two  lines,  in  the  center,  with  a  dash 

beneath. 


3. 

TERMS. 
tSee  this  rule  tmder  the  head  of  the  particular  circuit] 

4. 

QUORUM. 

1.  If  at  any  tema  a  qnomm  does  not  attend  on  any  day  appointed 
for  holding  it,  any  judge  who  does  attend  may  adjourn  the  court 

1  [First,  seccHid,  third,  fourth,  fifth,  sixth,  seventh,  eightli,  and  nintli,  re- 
^pectiyely.] 
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from  time  to  time,  or,  in  the  absence  of  any  judge,  the  clerk  may 
adjourn  the  court  from  day  to  day.  If,  during  a  term,  after  a  quo- 
rum has  assembled,  less  than  that  number  attend  on  any  day,  any 
judge  attending  may  adjourn  the  court  from  day  to  day  until  there 
is  a  quorum,  or  may  adjourn  without  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present  may 
make  all  necessary  orders  touching  any  suit,  proceeding,  or  process, 
depending  in  or  returned  to  the  court,  preparatory  to  hearing,  trial, 
or  decision  thereoL 

6. 

CLERK. 

1.  The  clerk's  office  shall  be  kept  at  the  place  designated  in  the 
act  creating  the  court  at  which  a  term  shall  be  held  annually. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counselor,  in 
this  court,  or  in  any  other  court,  while  he  shall  continue  to  be  clerk 
of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take 
an  oath  in  the  form  prescribed  by  section  794  of  the  Revised  Statutes, 
and  shall  give  bond  in  a  sum  to  be  fixed,  and  with  sureties  to  be 
approved,  by  the  court,  faithfully  to  discharge  the  duties  of  his  office, 
and  seasonably  to  record  the  decrees,  judgments,  and  determinations 
of  the  court  A  copy  of  such  bond  shall  be  entered  on  the  journal 
of  the  court,  and  the  bond  shall  be  deposited  for  safe-keeping  as  the 
court  may  direct 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken 
from  the  court-room  or  from  the  office  without  an  order  from  the 
court 

6. 

MARSHAL,   CRIER,   AND   OTHER   OFPICERa 

1.  Every  marshal  and  deputy-marshal  shall,  before  he  enters  on 
the  duties  of  his  appointment,  take  an  oath  in  the  form  prescribed 
by  section  782  of  the  Revised  Statutes,  and  the  marshal  shall,  before 
he  enters  on  the  duties  of  his  office,  give  bond  in  a  sum  to  be  fixed, 
and  with  sureties  to  be  approved,  by  the  court,  for  the  faithful  i)er- 
formance  of  said  duties  by  himself  and  his  deputies.  Said  bond  shall 
be  filed  and  recorded  in  the  office  of  the  clerk  of  the  court 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the  ses- 
sions of  the  court,  with  such  number  of  bailiffs  and  messengers  as 
the  court  may,  from  time  to  time,  order. 

7. 

ATTORNEYS  AND  COUNSELORS. 

All  attorneys  and  counselors  admitted  to  practice  in  the  supreme 
court  of  the  United  States,  or  in  any  circuit  court  of  the  United 
States,  shall  become  attorneys  and  counselors  in  this  court  on  taking 
an  oath  or  affirmation  in  the  form  prescribed  bv  rule  2  of  the  su- 
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preme  court  of  the  United  States,  and  on  subscribing  the  roll;  but 
DO  fee  shall  be  charged  therefor. 

8. 

PRACTICE. 

The  practice  shall  be  the  same  as  in  the  supreme  court  of  the  Unit- 
ed States,  as  far  as  the  same  shall  be  applicable.* 

9. 

PROCESS. 

All  process  of  this  court  shall  be  in  the  name  of  the  president  of 
the  United  States,  ajid  shall  be  in  like  form  and  tested  in  the  same 
maimer  as  process  of  the  supreme  court, 

10. 

BILL  OF   EXCEPTIONS. 

The  judges  of  the  circuit  and  district  courts  shall  not  allow  any 
bill  of  exceptions  which  shall  contain  the  charge  of  the  court  at 
large  to  the  jury  in  trials  at  common  law,  upon  any  general  excep- 
tion to  the  whole  of  such  charge.  But  the  party  excepting  shall  be 
required  to  state  distinctly  the  several  matters  of  law  in  such  charge 
to  which  he  excepts;  and  those  matters  of  law,  and  those  only,  shall 
be  inserted  in  the  bill  of  exceptions,  and  allowed  by  the  court.* 

« Under  this  rule,  rule  90  of  the  supreme  court,  which  provides  that,  in  the 
absence  of  an  express  rule  or  decision,  the  practice  in  equity  shall  be  regu- 
lated by  the  practice  of  the  high  court  of  chancery  in  England,  so  far  as  the 
same  may  be  reasonably  applied,  not  as  positive  rules,  but  as  furnishing  Just 
analogies,  Is  adopted.  Richmond  v.  Atwood  (Ist  Circuit)  2  C.  C.  A.  GIG,  52 
Fed.  10. 

It  was  held  in  the  Fifth  circuit  in  The  Beeche  Dene,  5  0.  C.  A.  208,  55  Fed. 
526,  that  und^  this  rule  the  practice  in  admiralty  appeals  is  not  like  that 
formerly  existing  in  the  circuit  courts  under  admiralty  rule  49,  but  like  the 
supreme  court  practice;  and  new  evidence  cannot  be  taken  by  deposition 
de  bene  esse,  but  only  by  a  commission  under  supreme  court  rule  12,  which 
should  not  issue  of  course,  but  only  when  it  appears  that  the  testimony  is 
material,  and  a  good  excuse  for  not  offering  it  in  the  trial  court  is  given. 
But  in  the  earlier  case  of  The  Havilah  (2d  Circuit)  1  C.  C.  A.  77,  48  Fed.  084, 
and  in  the  later  case  of  The  Phlladelphian  (1st  Circuit)  9  C.  O.  A.  54,  00  Fed. 
423,  In  which  this  rule  was  not  referred  to,  it  was  held  that  new  evidence 
coold  be  taken  by  deposition  de  bene  esse;  and  at  the  time  of  deciding  the 
later  case  the  court  promulgated  new  rules  covering  the  introduction  of  new 
eridence  in  admiralty  appeals,  as  amendments  to  rule  14.  See  rule  14  in 
the  First  circuit,  rule  35  in  the  Sixth  circuit,  and  "Rules  in  Admiralty,"  in  the 
Second  circuit  See,  also,  note  32,  under  the  eleventh  section  of  the  act  estab- 
lishing the  courts  of  appeals,  page  xxxvii.,  supra. 

»A  general  exception  to  the  whole  charge  is  unavailing  where  there  Is 
more  than  one  point  of  law  involved  therein.  Association  v.  Rutherford  (2d 
Circuit)  2  C.  C.  A.  355,  51  Fed.  513;  Thom  v.  Plttard  (4th  Circuit)  10  C.  O.  A. 
^  62  Fed.  232;  Price  v.  Pankhurst  (8th  Circuit)  3  C.  C.  A.  551,  53  Fed.  312; 
Association  v.  Lyman  (7th  Circuit)  9  C.  C.  A.  104,  60  Fed.  498. 

An  exception  to  a  portion  of  a  charge  to  a  Jury  containing  several  proposi- 
81C.C.A.— J 
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11. 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the 
court  below,  with  his  petition  for  the  writ  of  error  or  appeal,*  an 

tioQS,  some  of  which  are  favorable  to  the  exceptant,  Is  not  available  to  raise 
the  question  of  error  In  such  charge.  Pickham  v.  Manufacturing  Co.  (7th 
Circuit)  77  Fed.  663,  23  C.  C.  A.  391. 

An  exception  to  the  judge's  "charge  in  its  entirety,  and  to  the  following 
portions  thereof,"  followed  by  a  series  of  propositions  embracing  substan- 
tially all  of  the  charge,  Is  not  good  where  any  part  of  the  charge  Is  correct 
Vider  v.  O'Brien  (7th  Circuit)  10  C.  C.  A.  385,  ()2  Fed.  326. 

A  general  exception  to  a  long  paragraph  of  a  charge  containing  numerous 
statements  of  fact  wiU  not  raise  the  point  that  a  particular  statement  was  erro- 
neous. Philip  Schneider  Brewing  Co.  v.  American  Ice-Mach.  Co.  (8th  Circuit) 
77  Fed.  138.  23  C.  0.  A.  89. 

Exceptions  which  refer  to  the  charge  of  the  court  as  a  whole  Instead  of 
pointing  out  only  the  several  matters  of  law  excepted  to  are  insufl*cient,  and 
the  defect  cannot  be  remedied  in  the  assignments  of  error.  Newman  v.  Iron 
Co.  (4th  Circuit)  80  Fed.  228,  25  C.  C.  A.  382. 

An  exception  "to  so  much  of"  a  long  and  elaborate  charge  "as  requires  the 
evidence  should  show  there  was  an  intention  to  deceive"  is  too  general  for  con- 
sideration.    Assurance  Co.  v.  Lucker  (4th  Circuit)  77  Fed.  243.  23  C.  C.  A.  139. 

Where  only  a  general  exception  is  taken  to  the  refusal  of  a  series  of  Instruc- 
tions, it  will  not  be  considered,  if  any  one  of  the  propositions  Is  unsound  or 
Inapplicable.  Transfer  C^.  v.  Morris  (7th  Circuit)  30  C.  C.  A.  575,  87  Fed. 
127;  New  England  Furniture  &  Carpet  Co.  v.  Catholicon  Co.  (8th  (Circuit) 
24  C.  C.  A.  595.  79  Fed.  294;  Waples-Platter  Co.  v.  Turner  (8th  Circuit)  27 
C.  C.  A.  439,  83  Fed.  64. 

A  bin  of  exceptions  relating  to  the  refusal  of  instructions  must  show  affirm- 
atively the  errors  aUeged,  that  they  were  prejudicial,  and  that  timely  objec- 
tions were  made  thereto,  and  the  grounds  clearly  stated;  otherwise  it  is  fatallv 
defective.     Newman  v.  Iron  Co.  (4th  Circuit)  80  Fed.  228,  25  C.  C.  A.  382. 

A  mere  general  exception  to  the  failure  of  the  court  to  give  nine  separate 
propositions,  requested  before  the  argument  and  charge,  and  not  afterwards 
called  to  the  attention  of  the  court,  is  too  vague  to  require  any  action  by  an 
appellate  court.  Railway  Co.  v.  Thompson  (6th  Circuit)  82  Fed.  720,  27  C.  C. 
A.  333. 

Exception  to  the  overruling  of  a  motion  by  chattel  mortgagees  for  a  per- 
emptory instruction  in  their  favor,  on  the  ground  that  plaintiff  in  attachment 
has  failed  to  show  any  title  to  or  lien  upon  the  mortgaged  property,  does  not, 
raise  the  question  of  the  sufficiency  of  the  evidence  to  justify  submitting  to 
the  jury  the  question  as  to  whether  mortgagees  had  participated  in  alleged 
fraud  of  the  mortgagor  in  the  execution  of  the  mortgage.  SwoCford  Bros.  Urx- 
Goods  Co.  V.  SmIth-McCk)rd  Dry-Goods  Co.  (8th  Circuit)  85  Fed.  417,  29  C.  C. 
A.  239. 

A  charge  to  the  jury  does  not  become  a  part  of  the  record  unless  Incorpo- 
rated In  the  bill  of  exceptions,  and,  if  not  so  Incorporated,  can  only  be  con- 

♦  The  petition  for  a  writ  of  error  is  intended  merely  to  ask  for  a  writ  of  er- 
ror In  general  terms,  and  need  not  specifically  mention  each  order  or  judgment 
complained  of;  but  It  is  enough  if  such  orders  and  judgments  are  excepted 
to,  and  assigned  for  error  in  the  assignments  of  error.  Tefft  v.  Stern  (6tb 
Circuit)  21  C.  C.  A.  73,  74  Fed.  755. 

After  defendant  in  error  has  argued,  both  oraUy  and  in  his  brief,  errors 
assigned  in  respect  to  an  order  amending  the  judgment  originally  entered,  it 
is  then  too  late  to  set  up  an  alleged  defect  in  the  petition  for  a  writ  of  error, 
in  that  It  did  not  specifically  mention  such  amending  order  or  Judgment  Tefft 
V.  Stem  (6th  Circuit)  21  C.  C.  A.  73,  74  Fed.  755. 
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assignment  of  errors,  which  shall  set  out  separately  and  particularly 
each  error  asserted  and  intended  to  be  urged.*    No  writ  of  error  or 

M&ed  by  the  appellate  court  as  the  opinion  of  the  judge  below,  the  same  as 
any  other  opinion  lequired  by  rule  14  to  be  transmitted  with  the  record.  Blalce 
F.  U.  S.  (Ist  Circuit)  18  C.  C.  A.  117,  71  Fed.  286. 

Xo  advantage  can  be  taken  in  an  appellate  court  of  alleged  errors  in  the 
charge  of  the  court  below,  where  no  exception  has  been  taken.  Transfer  Co. 
y.  Morris  (7th  Circuit)  30  C.  C.  A.  575,  87  Fed.  127. 

On  appeal  from  the  court  of  appeals,  the  supreme  court  will  not  review  a 
portion  of  a  charge  to  which  no  exception  was  taken,  and  which  was  not  as- 
signed for  error  in  the  circuit  court  of  appeals.  Eddy  v.  Lafayette,  16  Sup. 
Ct  1082,  163  U.  S.  456. 

The  circuit  court  of  appeals  cannot  review  instructions  given  or  refused  in 
the  presence  of  counsel,  when  the  record  shows  that  no  exceptions  were  taken 
untfl  after  the  Jury  retired.  But  if,  after  retiring,  the  jury  return  for  instruc- 
tions, which  are  given  in  the  absence  of  counsel,  it  will  be  sufficient  if  excep- 
tions are  taken  as  soon  as  opportunity  is  offered.  Bank  v.  McGraw  (9th  Cir- 
cuit) 76  Fed.  930,  22  C.  C.  A.  622. 

*  The  object  of  this  rule  and  rule  24  is  to  so  present  the  matter  raised  by 
the  assignment  of  error  that  the  com't  may  understand  what  is  the  question 
it  is  called  upon  to  decide,  without  going  beyond  the  assignment  Itself,  and 
also  that  the  party  excepting  may  be  conllned  to  the  objection  taken  at  the 
time,  which  must  then  have  been  stated  specifically.  Van  Gunden  v.  Iron 
Ck).  (4th  Ch-cuit)  3  C.  C.  A.  294,  52  Fed.  838. 

Under  this  rule,  an  assignment  of  error  cannot  be  good  if  it  is  necessary 
to  look  beyond  its  terms  to  the  brief  for  a  specific  statement  of  the  «!Ui'sTion 
to  be  presented.  Grape  Creek  (Joal  Co.  v.  Farmers*  Loan  &  Trust  Co.  (7th 
Circuit)  12  C.  C.  A.  350,  63  Fed.  891. 

To  obtain  the  benefit  of  any  error  in  respect  to  the  action  of  the  court  in 
failing  to  give  effect  to  a  particular  statute,  there  should  be  some  specific  as- 
signment, definitely  pointing  out  the  action  complained  of.  CJity  of  FIndlay  v. 
Pertz  (6th  Circuit)  20  C.  C.  A.  662,  74  Fed.  681. 

The  specifications  of  error  on  appeal  should  be,  not  that  the  evidence  shows 
this  or  that,  but  that  in  this  or  that  particular,  separately  stated,  the  decree 
is  erroneous.  Andrews  v.  Pipe  Works  (7th  Circuit)  22  C.  C.  A.  110,  76  Fed. 
106. 

An  assignment  of  errors  made  up  by  basing  a  separate  assignment  upon 
every  exception  taken  during  the  trial,  where  exception  was  taken  to  every 
ruling  of  the  judge,  is  equivalent  to  a  general  assignment  of  errors.  Railroad 
Co.  T.  Buckl  (5th  Circuit)  16  C.  C.  A.  42,  68  Fed.  864. 

Aftsignments  of  error  should  be  directed  to  the  ruling  of  the  court,  and,  where 
the  decree  appealed  from  is  one  confirming  a  master's  report,  the  assignments 
should  not  be  in  the  form  of  elaborate  arguments  in  support  of  the  contention 
that  the  court  erred  in  sustaining  the  master's  findings.  Randolph  v.  Allen 
(5th  Circuit)  19  C.  C.  A.  353,  73  Fed.  23. 

Assignments  which  merely  aUege  error  In  making  certain  decrees  without 
more  particularly  pointing  out  in  what  the  error  consisted,  are  not  in  accord- 
ance with  tiie  rule,  and  wiU  be  stricken •  from  the  record  on  motion.  Railroad 
Co.  V.  Cutting  (5th  Circuit)  15  C.  C.  A.  597,  68  Fed.  586. 

An  assignment  of  error  hatred  upon  a  general  exception  to  a  ruling  refusing 
to  permit  the  cause  to  go  to  the  jury  on  the  questions  of  fact  Involved,  without 
specifying  any  particular  question  of  fact  to  be  submitted,  is  not  valid.  Gug- 
genheim V.  Klrchhofer  (2d  Circuit)  14  C.  C.  A.  72,  66  Fed.  755. 

Assignments  of  error  are  required  by  the  rules  to  point  out  the  specific 
ground  of  error  relied  on,  and  an  assignment  that  the  court  erred  in  charging 
the  jury  that  there  was  no  evidence  establishing  a  defense  is  too  general. 
Hart  V.  Bowen  (5th  Circuit)  31  C.  C.  A.  31,  86  Fed.  877. 

An  assignment  stating  that  "there  is  error  in  said  decree  in  this:  that  said 
court,  upon  the  whole  evidence,  should  have  rendered  a  decree  in  favor  of  the 
complainant,"— is  too  general,  and  cannot  be  aided  by  an  attempt  to  make  it 


Digitizedby 


Google 


OXlviii  ORIGINAL   RULES. 

appeal  shall  be  allowed  nntil  such  aBsignment  of  errors  shall  have 
been  filed.**  When  the  error  alleged  is  to  the  admission  or  to  the  re- 
jection of  evidence,  the  assis:nment  of  errors  shall  qnote  the  full 

more  particular  In  the  brief.  Doe  v.  Mining  Co.  (9th  Circuit)  17  C.  C.  A.  190, 
70  Fed.  455. 

An  assignment  merely  stating  that  the  court  erred  in  admitting  and  reject- 
ing testimony,  that  the  verdict  is  contrary  to  law,  and  not  supported  by  the 
evidence,  and  that  the  court  erred  in  instructing  the  Jury  to  find  a  verdict 
for  plaintiff,  and  In  rendering  Judgment  for  plaintiff,  brings  nothing  to  the  at- 
tention of  the  appellate  court.  Oswego  Tp.  v.  Travelers*  Ins.  Co.  (8th  Circuit) 
17  C.  C.  A.  77,  70  Fed.  225. 

Assignments  that  the  court  erred  in  directing  a  verdict  for  plaintiff,  and  in 
refusing  to  instruct  that  if  the  Jury  believed  the  evidence  they  must  find  for 
defendant,  amount  merely  to  a  statement  that  the  court  erred  in  deciding  the 
case,  and  are  not  in  compliance  with  rule  11.  Lodge  v.  Withers  (5th  Circuit) 
32  C.  C.  A.  182,  80  Fed.  160. 

An  assignment  that  the  court  erred  in  allowing  certain  claims,  which  the 
evidence  adduced  by  libelant  did  not  substantiate,  is  too  general  to  be  consid* 
ered.  The  Natchez  (5th  Circuit)  78  Fed.  183,  24  C.  C.  A.  49;  New  Orleans  Nav. 
Co.  V.  St  Louis  &  N.  O.  Anchor  Line,  Id. 

General  assignments  that  the  court  erred  in  rendering  Judgment  against  the 
defendant,  and  In  not  rendering  Judgment  in  his  favor,  cannot  be  considered. 
U.  8.  V.  Ferguson  (2d  Circuit)  78  Fed.  108,  24  C.  C.  A.  1;  Hart  v.  Bowen  (5th 
Ch-cuit)  86  Fed.  877,  31  C.  C.  A.  31. 

Assignments  of  error  that  in  substance  amount  to  only  that  the  court  erred 
in  deciding  the  case  for  the  oppositeparty  are  not  specific  enough  to  demand 
consideration.  Louisiana,  A.  &  M.  itf  Co.  v.  Board  of  Levee  Com'rs  of  Tensas 
Bashi  Levee  Dist.  (5th  Circuit)  31  C.  C.  A.  121,  87  Fed.  594. 

It  is  unnecessary  and  cumbersome  to  give,  in  an  assignment  of  error,  the 
reasons  why  the  ruling  complained  of  is  claimed  to  be  erroneous,  or  to  state 
the  fact  that  the  party  ^uly  objected  and  excepted  to  such  ruling,  and  to  f ur- 

s  The  court  will  not  review  the  Judgment  where  the  assignment  of  errors 
was  not  filed  until  after  the  writ  of  error  was  allowed,  nor  until  after  the 
expiration  of  the  six  months  allowed  for  suing  out  the  writ  of  error.  Union 
Pac  Ry.  Co.  v.  Colorado  Eastern  Ry.  Co.  (8th  Circuit)  4  C.  C.  A.  101,  54 
Fed.  22;  U.  S.  v.  Goodrich  (8th  Ch-cuit)  4  C.  C.  A.  160,  54  Fed.  21;  Flahrity  v. 
Railway  Co.  (8th  Ch-cuit)  6  C.  C.  A.  167,  56  Fed.  90S;  Crabtree  v.  McCurtaln 
(8th  Ch-cuit)  10  C.  C.  A.  86,  61  Fed.  808. 

Assignments  of  error  not  filed  in  the  trial  court  by  plaintiff  in  error  or 
appellant  at  the  time  he  files  his  petition  for  writ  of  error  or  appeal  will  not 
be  considered  on  appeal,  though  the  trial  coiui;  at  the  time  such  ))etition  is 
filed  and  the  writ  or  appeal  Is  allowed,  grants  additional  time  for  filing  assign- 
ments of  error,  and  they  are  filed  within  the  time  granted.  Insurance  Co. 
V.  Conoley  (4th  Circuit)  11  C.  C.  A.  116,  63  Fed.  180. 

This  rule  Is  applicable  to  all  cases  of  appeals  In  equity  as  well  as  in  ad- 
miralty, and  to  writs  of  error;  and  a  failm-e  to  file  such  assignment  is  good 
ground  for  dismissing  the  appeal.  Dufonr  v.  Lang  (5th  Ch-cuit)  4  0  C.  A^ 
663,  54  Fed.  913. 

Where  plaintiff  In  error  incorporates  the  errors  complained  of  Into  the 
petition  for  appeal,  and  the  petition  is  then  filed  with  the  clerk,  the  assignment 
of  errors  is  "filed  with  his  petition,"  as  required  by  rule  11.  Central  Trust  Co. 
V.  Continental  Trust  Co.  of  City  of  New  York  (8th  Circuit)  30  C.  C.  A.  235, 
86  Fed.  517. 

It  is  no  ground  of  objection  that  an  appeal  is  expressly  limited  to  a  part 
of  the  decree  below,  when  this  is  the  only  part  from  which  the  appellant 
could  appeal,  especially  in  view  of  the  fact  that  under  rule  11,  which  requires 
an  assignment  of  errors  to  be  filed  simultaneously  with  the  appeal,  the  legal 
effect  may  be  in  any  case  a  partial  appeal.  Nashua  &  L.  R.  Corp.  v.  Boston 
&  L.  R.  Corp.  (Ist  Circuit)  9  C.  C.  A.  468,  61  Fed.  237. 
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sabstance  of  the  evidence  admitted  or  rejected.*  When  the  error 
alleged  is  to  the  charge  of  the  court,  the  assignment  of  error  shall 
flet  oat  the  part  referred  to  totidem  verbis,  whether  it  be  in  instnic- 

ther  give  the  grounds  of  objection.  Railroad  Co.  v.  Meyers  (7th  Circuit)  76 
Fed.  443,  22  O.  C.  A.  268. 

Where  counsel  in  their  briefs  have  discussed  a  question  as  to  the  effect  of 
amendiDg  the  8i)ecitications  of  a  patent  in  the  patent  office,  under  a  genera i 
assignment  that  the  tourt  erred  in  holding  the  patent  valid,  without  raising 
any  objection  as  to  the  sufficiency  of  the  assignment,  they  cannot  afterwards 
insist  on  motion  for  rehearing,  that  the  assignment  was  not  sufficiently  spe- 
cific Michigan  Cent  R.  Co.  v.  Consolidated  Car-Heating  Co.  (6th  Chrcuit)  16 
a  C  A.  106,  69  Fed.  1. 

Tliere  should  be  a  separate  assignment  of  error  in  respect  to  each  part  of 
tlie  ciiarge  which  is  alleged  to  be  erroneous.  Vider  v.  O'Brien  (7th  Circuit) 
10  C.  C.  A.  385,  62  Fed.  326. 

A  specification  of  error  directed  to  a  portion  of  a  charge  to  a  jury  containing 
several  propositions,  some  of  which  are  favorable  to  the  exceptant,  is  not 
arailable  to  raise  the  question  of  error  in  such  charge.  Picltham  v.  Manufac- 
turing Co.  (7th  Ch-cuit)  77  Fed.  663,  23  C.  C.  A.  391. 

An  assignment  alleged  that  the  court  erred  "in  refusing  to  instruct  the  juiy  as 
requested  by  said  defendant,  a  copy  of  which  instructions,  so  requested  and 
refnsed,  with  the  ruhng  of  the  court,  and  exceptions  of  the  defendant  there- 
to, is  hereto  annexed,  and  marl^ed  'Exhibit  A.' "  Then  followed  seven  differ- 
ent instructions,  separately  stated,  properly  numbered,  and  in  numerical  order. 
Bdd,  that  this  was  not  a  compliance  with  the  rule  requiring  each  error  to  be 
separately  stated.  Sutherland  v.  Brace  (7th  Circuit)  18  C.  C.  A.  199,  71  Fed. 
469. 

Assignments  of  errors  "In  excluding  legal  and  propw  evidence  offered  by" 
plaintiff,  and  "in  admitting  illegal  and  improper  evidence  offered  by"  de- 
fendant, are  insufficient  National  Bank  of  Commerce  v.  First  Nat  Bank 
iSth  Circuit)  10  C.  C.  A.  87,  61  Fed.  809. 

Where  three  defendants,  who  are  Jointly  indicted,  but  separately  sentenced 
to  different  punishments,  join  in  a  writ  of  error,  and  assign  as  error  that  "the 

•  Alleged  errors  in  the  aomission  and  exclusion  of  evidence  will  not  be  con- 
sidered unless  the  testimony  aUeged  to  have  been  erroneously  admitted  or  ex- 
cluded is  set  out  substantially  in  the  assignment  of  errors,  as  required  by  rule 
U.  Haldane  v.  U.  S.  (8th  Circuit)  16  C.  0.  A.  447,  69  Fed.  819;  American 
Nat  Bank  v.  National  Wall-Paper  Co.  (8th  Circuit)  23  C.  C.  A.  33,  77  Fed.  85; 
Newman  v.  Iron  Co.  (4th  Circuit)  25  C.  C.  A.  382,  80  Fed.  228;  Schradsky 
V.  Stimson  (8th  Clrcuif)  22  C.  C.  A.  515,  76  Fed.  730;  Safe-Deposit  Co.  v.  Allen 
<8th  Circuit)  27  C.  C.  A.  87,  82  Fed.  14a  See,  also,  note  to  Ladd  v.  Mining  Ck). 
(8th  Circuit)  14  C.  C.  A.  248. 

Assignments  of  error  "in  excluding  legal  and  proper  evidence  offered  by" 
plaintiff,  and  "in  admitting  illegal  and  improper  evidence  offered  by"  defend- 
ant, are  insufficient,  under  rule  11,  requiring  an  assignment  of  errors,  when 
error  is  alleged  in  admission  or  rejection  of  evidence,  to  "quote  the  full  sub- 
stance of  the  evidence  admitted  or  rejected."  National  Bank  of  Commerce 
of  Kansas  City,  Mo.,  v.  First  Nat  Bank  of  Kansas  City,  Kan.  (8th  Circuit)  10 
C.  C.  A.  87.  61  Fed.  809. 

Assignments  that  "the  court  erred  in  permitting  evidence  as  shown  in  bills 
of  exceptions  numbers  two  and  three,"  which  errors  can  be  ascertained  only 
l»y  a  careful  reading  of  a  voluminous  record,  wiU  not  be  considered.  Gallot 
T.  U.  S.  (5th  Ch-cuit)  31  C.  C.  A.  44,  87  Fed.  446. 

An  assignment  that  the  court  erred  in  admitting  in  evidence  a  certain  paper 
**as  set  forth  in  biU  of  exceptions"  is  not  good  because  it  does  not  contain  a 
gtatenient  of  the  f\iU  substance^  of  the  document  referred  to.  Distilling  Co. 
V.  Bhelnstrom  (7th  Circuit)  30  C.  C.  A.  10,  86  Fed.  244. 

Where  a  witness  is  not  permitted  to  answer  a  question,  the  fuU  substance 
of  the  expected  answer  should  he  set  out  in  the  assignment  of  error.  U.  S.  v. 
Indian  Graye  Drainage  Dist  (7th  Circuit)  85  Fed.  928,  29  C.  C.  A.  578. 
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tions  given  or  in  instructions  refused.^  Such  assignment  of  errors 
shall  form  part  of  the  transcript  of  the  record,  and  be  printed  with 
it.    When  this  is  not  done,  counsel  will  not  be  heard,  except  at  the 

court  erred  In  the  sentence  which  It  passed  upon  the  defendants,"  the  assign- 
ment Is  too  Indefinite  to  present  any  question.  MacDonald  v.  U.  S.  (7th  Cir- 
cuit) 12  O.  C.  A.  339,  63  Fed.  426. 

Where  a  demurrer  based  on  several  different  grounds  is  overruled,  a  mere 
general  assignment  that  the  court  erred  in  overruling  the  demurrer,  without 
specifying  any  particular  ground  of  demurrer  as  wrongly  ruled,  is  not  suffi- 
ciently specific.  City  of  Anniston  v.  Safe-Deposit  &  Trust  Co.  (5th  Ch-cult)  85 
Fed.  856,  29  C.  C.  A.  457. 

Where  the  proposition  asserted  In  an  assignment  of  error  In  a  patent  case  is 
that  the  claims  of  two  or  more  patents  involved  in  the  suit  were  valid,  or  that 
various  claims  of  the  two  patents  were  Infringed,  such  assignment  must,  in 
strictness,  be  overruled,  if  any  one  of  the  claims  mentioned  is  valid,  or  if  any 
one  of  them  Is  Infringed.  Standard  Elevator  Co.  v.  Crane  Elevator  Co.  (7th 
Circuit)  76  Fed.  767,  22  C.  C.  A.  549. 

Upon  an  appeal  from  a  decree  which  simply  dismissed  a  biU  for  Infringe- 
ment of  a  patent,  the  assignment  of  error  read  that  the  court  erred  *'In  holding 
that  respondents  had  not  infringed  upon  the  patent  in  suit,  and  it  erred  in  de- 
clining to  grant  a  provisional  injunction,  with  reference  for  accounting  in 
damages  and  profits."  Hdd,  that  the  assignment  was  contrary  to  rule  11.  in 
that  it  embraced  two  distinct  propositions.  Clark  v.  Deere  &  Mansur  Co.  (7th 
Circuit)  80  Fed.  534,  25  C.  0.  A.  619. 

On  error  to  a  circuit  court  from  a  mllng  directing  a  verdict  for  the  defend- 
ant, the  assignment  of  errors  should  contain  a  separate  specification  for  each 
count  of  the  declaration  upon  which  the  right  to  go  to  the  jury  is  asserted. 
Russell  V.  Manufacturing  Co.  (7th  Circuit)  83  Fed.  976,  28  C.  C.  A.  243. 

Every  separate  exception  intended  to  be  urged  as  error  should  be  made  the 
subject  of  a  distinct  specification  in  the  assignment  of  errors,  and  no  specifi- 
cation should  embrace  more  than  one  exception.  U.  S.  v.  Indian  Grave  Drain- 
age Dist.  (7th  Circuit)  85  Fed.  928.  29  C.  0.  A.  57a 

Exceptions  which  refer  to  the  charge  of  the  court  as  a  whole  instead  of 
pointing  out  only  the  several  matters  of  law  excepted  to  are  insufficient,  and 
the  defect  cannot  be  remedied  in  the  assignments  of  error.  Newman  v.  Iron 
Co.  (4th  Circuit)  80  Fed.  228,  25  C.  C.  A.  382. 

On  appeal  from  a  decree  holding  certain  shareholders  of  a  corporation  liable 
to  creditors,  a  distinct  specification  for  each  creditor  is  not  necessary  if  the 

▼  An  assignment  of  error  which  fa  Us  to  comply  with  this  rule  will  not  be 
considered  unless  error  plainly  appears.  McClellan  v.  Pyeatt  (8th  Circuit) 
1  C.  C.  A.  613,  50  Fed.  686;  Prichard  v.  Budd  (4th  Circuit)  22  C.  C.  A.  504, 
76  Fed.  710.  See,  also,  Mitchell  v.  Marlter  (6th  Circuit)  10  C.  C.  A.  306,  62 
Fed.  140;  Haldane  v.  U.  S.  (8th  Circuit)  16  C.  C.  A.  447,  69  Fed.  819. 

An  assignment  that  "the  court  erred  In  its  charge,"  etc.,  referring  to  marked 
lines  and  numbers  In  the  written  opinion  for  Instructions  erroneously  given 
and  refused.  wlU  not  be  considered.  Gallot  v.  U.  S.  (5th  Circuit)  31  C.  C.  A. 
M.  87  Fed.  446. 

This  provision  does  not  cover  the  case  of  a  peremptory  direction  of  a  ver- 
dict which  may  be  made  upon  an  informal  motion.  Atchison,  T.  &  S.  F.  K. 
Co.  V.  Meyers  (7th  Circuit)  *J2  C.  C.  A.  268.  76  Fed.  443. 

The  coiurt  will  not  consider  a  bill  of  exceptions  to  instructions  given  or 
refused  unless  it  contains  the  evidence  on  which  the  question  of  law  raised 
by  the  instructions  arose.  It  is  not  enough  that  the  testimony  be  found  in 
another  part  of  the  record.  Improvement  Co.  v.  Frarl  (4th  Clrcnilt)  7  C.  C. 
A.  149,  58  Fed.  171. 

Assignments  of  error  In  relation  to  instructions  asked  and  refused  will  be 
disregarded  when  they  neither  quote  nor  refer  to  the  evidence  that  shows  the 
relevancy  of  the  propositions  of  law  propounded  therein.  Newman  v.  Iron 
Co.  (4th  Circuit)  80  Fed.  228,  25  C.  C.  A.  382;  Surety  Co.  v.  Schwerin  (4th  Cir- 
cuit) 80  Fed.  638,  26  C.  C.  A.  45. 
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requeet  of  the  court;  and  errors  not  assigned  according  to  this  rule 
will  be  disregarded,  but  the  court,  at  its  option,  may  notice  a  plain 
error  not  assigned/ 

question  of  the  shareholders'  liability  to  one  creditor  is  not  different  from 
that  of  their  liability  to  other  creditors.  Andrews  v.  Pipe  Works  (7th  Circuit) 
22  C.  C.  A.  110,  76  Fed.  160. 

Where  yarlous  errors  are  complained  of,  presenting  a  single  proposition  of 
law  common  to  all  of  them,  they  need  not  be  separately  stated  as  so  many 

» Under  this  clause,  the  circuit  court  of  appeals  may  consider  questions  im- 
properly grouped  in  one  assignment  the  same  as  if  there  were  several  assign- 
ments severally  raising  the  questions.  Standard  Elevator  Co.  v.  Crane  Ele- 
vator Co.  (7th  Circuit)  76  Fed.  767,  22  C.  C.  A.  549. 

The  rule  that  assignments  pointing  out  no  particular  error  wiU  not  be  re- 
viewed may  be  disregarded  in  case  of  plain  error  where  the  merits  have  been 
fully  considered  below,  and  discussed  in  the  brief  of  one  of  the  parties.  Flag- 
ler V.  Kidd  (2d  Circuit)  78  Fed.  341,  24  C.  C.  A.  123. 

An  assignment  of  error  based  on  refusal  of  an  instruction  will  be  considered, 
though  neither  the  reasons  for  the  refusal  nor  any  part  of  the  general  charge 
appear  In  the  record,  where  counsel  have  argued  the  requested  instruction  on 
its  merits,  and  impliedly  given  the  court  to  understand  that  it  raised  a  sub- 
siaiitial  issue.     Chapman  v.  Reynolds  (1st  Circuit)  77  Fed.  274,  23  C.  C.  A.  166. 

Where  one  vessel  and  cargo  were  totally  lost  by  a  collision  resulting  from 
mutual  fault,  and  the  other  vessel,  after  paying  full  damages  for  the  lost  cargo, 
was  permitted  to  recoup  one-half  thereof  from  the  half  damages  awarded 
to  the  owners,  officers,  and  crew  of  the  lost  vessel,  but  the  decree  was  open 
to  the  construction  that  the  recoupment  was  to  be  pro  rata  on  the  sums  appor- 
tioned to  owners,  master,  and  crew,  held  that,  in  the  absence  of  an  assignment 
of  error  in  respect  to  the  recoupment  against  the  seamen,  the  appellate  court 
would,  of  its  own  motion  (seamen  being  wards  of  the  admiralty),  direct  that 
the  decree  be  modified  so  that  the  several  sums  awarded  to  the  mate  and 
crew,  who  were  in  no  way  responsible  for  the  fault  of  navigation,  should  be 
exonerated  by,  and  have  priority  over,  the  amounts  awarded  the  owners  and 
master.  The  Chattahoochee  (Ist  Circuit)  21  C.  C.  A.  162,  74  Fed.  899;  Hendry 
V.  Steamship  Ck>.,  Id. 

In  an  action  to  determine  an  adverse  claim  under  the  North  Carolina  statutes, 
where  the  court  gave  a  misleading  and  insufficient  instruction  as  to  the  effect 
of  adverse  possession,  /teW,  that  In  view  of  the  far-reaching  consequences  of 
the  verdict  on  this  issue,  and  the  special  circumstances  of  the  trial,  the  circuit 
court  of  appeals  would  exercise  its  discretion,  to  notice  the  error,  though  not 
properly  assigned.  Land  Co  v.  Scaife  (4th  Circuit)  80  Fed.  352,  25  C.  C.  A. 
461;   Scaife  v.  Land  Co.,  Id. 

A  specification  that  '*the  court  erred  in  taking  the  case  from  the  jury,  and 
directing  a  verdict  for  the  defendant,"  is  sufficient,  under  rule  11,  providing 
that  the  court  may,  at  its  option,  notice  a  plain  error  not  assigned,  and  the 
proceedings  wUl  be  reversed  when,  from  the  record,  there  appears  nothing  to 
bar  a  recovery  on  one  cause  of  action  set  forth  in  the  declaration,  but  the  new 
trial  in  such  case  will  involve  only  questions  affecting  such  cause.  Russell 
V.  Manufacturing  Co.  (7th  Circuit)  83  Fed.  976,  28  C.  C.  A.  243. 

Under  the  discretion  reserved  in  rule  11,  as  to  noticing  errors  not  assigned, 
if  an  assignment  which  does  not  comply  with  the  rule  has  any  sound  merit, 
and  the  court  can  be  satisfied  from  the  whole  record  that  a  probable  Injustice 
has  been  done,  it  wlU  be  disposed  to  notice  the  error  so  defectively  assigned; 
but,  if  the  error  complained  of  is  highly  technical,  the  record  indicating  no 
probable  injustice,  the  court  will  not  incline  to  leniency  in  the  enforcement  of 
the  role,  though,  if  the  error  had  been  correctly  assigned,  it  might  have  felt 
constrained  to  reverse  the  judgment  because  of  it.  Society  v.  Splro  (6th  Circuit) 
78  Fed.  774,  24  C.  C.  A.  334. 

The  court  will  not  disregard  a  departure  from  strict  compliance  with  its 
roles  as  to  the  assignment  of  errors  in  order  to  notice  an  error  which  is  tech- 
nlcal,  and  probably  immateriaU  Uailroad  Co.  v.  MuUigan  (7th  Circuit)  14  C. 
C.  A-  547,  67  Fed,  669. 
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12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this 
court,  no  objection  shall  be  allowed  to  be  taken  to  the  admissibility 
of  any  deposition,  deed,  grant,  exhibit,  or  translation,  found  in  the 

distinct  propositions.  Central  Trust  Co.  v.  Continental  Trust  Co.  of  City  of 
New  York  (Sth  Circuit)  30  C.  C.  A.  235,  86  Fed.  517. 

Assignments  of  error  are  necessary  on  appeals  as  well  as  on  writs  of  error. 
Randolph  v.  Allen  (5tli  Circuit)  19  C.  C.  A.  353,  73  Fed.  23. 

The  omission  to  set  out  in  the  title  of  an  assignment  of  error  the  names  of 
aU  the  parties  to  the  record  whose  Interests  are  intended  to  be,  and  manifestly 
may  be,  affected  by  the  appeal,  does  not  affect  the  Jurisdiction  of  the  circuit 
court  of  appeals  over  the  parties  whose  names  were  omitted.  Andrews  v. 
Pipe  Works  (7th  Circuit)  22  C.  C.  A.  110,  76  Fed.  166;  City  of  Oconto  v.  Same, 
Id. 

An  assignment  of  error  cannot  be  accepted  as  proof  of  the  facts  alleged 
therein,  and  cannot  therefore  be  considered  in  the  absence  of  anything  else  In 
the  record  to  show  that  the  court  did  or  did  not  rule  as  asserted  in  such  as- 
signment. Woodbury  v.  City  of  Shawneetown  (7th  Circuit)  20  C.  C.  A.  400,  74 
Fed.  205. 

A  statement  by  counsel.  In  their  assignment  of  errors,  of  occurrences  and 
rulings  at  a  trial,  is  insufficient  to  warrant  a  reversal  of  a  Judgment  The 
evidence,  rulings,  and  instructions  upon  which  reliance  is  placed  for  a  reversal 
must  be  embodied  In  a  bUl  of  exceptions  before  a  federal  appellate  court  can 
consider  them.  Safe-Deposit  Co.  v.  AUen  (8th  Circuit)  82  B'ed.  148,  27  C.  C. 
A.  87. 

In  an  admiralty  suit  the  circuit  court  of  appeals  may,  on  motion,  and  for 
cause  shown,  permit  the  filing  therein  of  additional  assignments  of  error,  to 
cover  points  not  specifically  Included  in  the  original  assignments.  Cory  v. 
Penco  (3d  Circuit)  76  Fed.  997,  22  C.  C.  A.  675. 

A  question  which,  though  not  presented  by  an  explicit  specification  of  error, 
so  underlies  other  questions  that  a  complete  and  final  disposition  of  the  case 
would  be  impossible  without  deciding  It,  is  sufficiently  presented  by  the  record 
to  permit  its  decision  by  an  appellate  court.  Andrews  v.  Pipe  Works  (7th  Cir- 
cuit) 77  Fed.  774,  23  C.  C.  A.  454;  City  of  Oconto  v.  Same,  Id. 

The  court  will  not  consider  on  appeal  a  question  not  raised  before  the  lower 
court,  and  not  mentioned  in  the  assignment  of  errors.  Third  Nat.  Bank  of 
Philadelphia  v.  National  Bank  of  Chester  Valley  (5th  Circuit)  30  C.  C.  A.  436, 
86  Fed.  852. 

Upon  a  writ  of  error  the  objection  that  the  circuit  court  made  neither  gen- 
eral nor  special  findings  of  fact  cannot  be  considered,  unless  raised  by  the  as- 
signment of  errors.  Association  v.  Sparks  (8th  Circuit)  83  Fed.  225,  28  C. 
0.  A.  399. 

On  appeal  from  the  circuit  court  of  appeals,  the  supreme  court  will  not 
review  a  portion  of  a  charge  to  which  no  exception  was  taken,  and  which  was 
not  assigned  for  error  In  the  circuit  court  of  appeals.  Eddy  v.  Lafayette,  16 
Sup.  Ct.  1082,  163  U.  S.  456. 

An  assignment  of  error  Is  waived  by  the  failure  of  plaintiff  in  error  to  refer 
to  it  in  his  brief.  RaUway  Co.  v.  Reeder  (5th  Circuit)  22  C.  O.  A.  314,  76  Fed. 
550. 

An  objection  and  exception  to  the  admission  of  evidence  are  not  available 
on  error  where  the  grounds  of  objection  are  not  stated  In  the  bill  of  excep- 
tion. The  omission  is  not  cured  by  a  statement  of  the  grounds  in  the  assign- 
ments of  error.  Railroad  Co.  v.  St  John  (7th  Circuit)  85  Fed.  806,  29  C.  C.  A. 
634. 

An  assignment  of  error,  In  submitting  to  the  Jury  the  question  whether  mort- 
gagees had  participated  in  fraud  of  the  mortgagor  in  the  execution  of  the 
conveyance,  does  not  raise  the  question  of  error  In  denying  the  mortgagees* 
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record  as  evidence,  unless  objection  was  taken  thereto  in  the  court 
below  and  entered  of  record;  but  the  same  shall  otherwise  be  deemed 
to  have  been  admitted  by  consent. 

13. 

SUPERSEDEAS  AND  COST  BONDS. 

L  Supersedeas  bonds  in  the  circuit  and  district  courts  must  be 
taken,  with  good  and  sufficient  security,  that  the  plaintiff  in  error 
or  appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and  answer 
all  damages  and  costs  if  he  fail  to  make  his  plea  good.^     Such  in- 

motion  for  a  peremptory  instruction  because  plaintiff  in  attachment  failed  to 
show  any  title  to  or  lien  on  the  mortgaged  property.  Swoffard  Bros.  Dry- 
Goods  Ck).  V.  Smith-McCJord  Dry-Goods  Ck).  (8th  Circuit)  85  Fed.  417,  29  C.  C. 
A.  239. 

Under  an  assignment  that  the  court  erred  in  excluding  eyidence  to  show 
that  a  certain  feature  of  an  infringing  scene  in  defendant's  play  was  not  a 
material  part  of  "plaintiflTs  play,"  it  cannot  be  held  that  the  court  erred  in 
excluding  evidence  that  this  feature  was  not  a  material  part  of  defendant's 
play,  and  that  his  play  continued  to  be  successful  after  this  feature  was  elim- 
inated.    Brady  v.  Daly  (2d  Circuit)  83  Fed.  1007,  28  C.  C.  A.  253. 

An  objection  to  the  testimony  of  an  expert  witness  as  to  the  quality  of  ore 
produced  by  a  mine  as  "incompetent,  Irreleyant,  and  immaterial'*  is  too  gen- 
eral to  support  a  specific  assignment  of  error  on  the  ground  that  it  had  not 
been  shown  that  the  witness  was  at  the  mine  at  the  particular  time  inquired 
about.     Sigafus  v.  Porter  (2d  Circuit)  84  Fed.  430,  28  C.  0.  A.  443. 

In  regard  to  specifications  of  error  directed  to  the  opinions  of  the  court,  and 
not  to  the  decree  entered,  see  note  (♦),  under  rule  14,  page  clvi.,  infra. 

» The  supersedeas  bond  must  be  approved  by  the  judge  or  Justice.  An 
approval  by  the  clerk  alone  is  insufficient,  and  is  ground  for  dismissal. 
Freeman  v.  Clay  (5th  Circuit)  1  C.  C.  A.  115,  48  Fed.  849. 

The  mere  fact  that  a  supersedeas  bond  which  is  sufficient  in  all  other 
respects  was  taken  and  approved  before  the  writ  of  error  was  sued  out  is  an 
imninterial  irregularity,  as  the  court  will  presume  that  it  was  reapprovcd 
iq;K>n  the  issuance  of  the  citation  and  the  allowance  of  the  writ  McClellan 
T.  Pyeatt  (8th  Circuit)  1  O.  0.  A.  241,  49  Fed.  259. 

A  supersedeas  bond  is  insufficient  if  conditioned  to  prosecute  the  appeal  to 
effect,  and  answer  aU  costs  and  damages,  '*in  the  event  the  decree  is  affirmed," 
instead  of  'if  it  fails  to  make  its  plea  good.''  Phosphate  Co.  y.  Edwards  (5th 
Circuit)  17  C.  C.  A.  358,  70  Fed.  728. 

R.  and  S.,  aUeging  themselves  to  compose  the  firm  of  W.  &  Co.,  applied  to 
the  circuit  court  of  appeals  for  an  order  staying  the  execution  of  six  several 
decrees  rendered  in  a  cause  in  the  circuit  court,  on  the  ground  that  they  had 
taken  an  appeal  and  given  bond.  The  record  did  not  disclose  that  they  were 
parties  or  privies  to  the  suit,  although  it  showed  that  certain  parties  had  been 
allowed  an  appeal  from  a  part  of  the  decrees,  and  that  later,  and  after  the 
term,  an  appeal  bond  naming  W.  &  Co.  as  a  principal  had  been  approved, 
reciting  that  W.  &  Co.,  among  others,  "have  prosecuted  an  appeal  to  reverse 
the  decree."  HOd,  that  as  the  bond  did  not  show  the  names  of  the  individuals 
composhig  the  firm,  nor  that  W.  &  Co.  was  a  party  or  privy,  nor  that  it  was 
approved  during  the  term,  nor  any  particular  decree  appealed  from,  nor  any 
citation,  the  applicants  had  not  taken  any  appeal,  nor  given  any  such  bond  as 
to  operate  as  a  supersedeas,  and  that  the  order  applied  for  should  be  denied. 
In  re  Woerishoffer  (5th  Circuit)  21  0.  C.  A.  175,  74  Fed.  016. 

An  appeal  to  the  circuit  court  of  appeals  may  be  perfected  notwithstanding 
the  security  has  not  been  given  within  six  months  after  the  entry  of  the 
decree  sought  to  be  reviewed.  Wlckelman  y.  A.  B.  Dick  Co.  (2d  Circuit)  29 
a  a  A.  436,  85  Fed.  851. 
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demnity,  where  the  judg:ment  or  decree  is  for  the  recovery  of  money 
not  otherwise  secured,  must  be  for  the  whole  amount  of  the  judg- 
ment or  decree,  including  just  damages  for  delay,  and  costs  and  in- 
tei'est  on  the  appeal;  ^*  but,  in  all  suits  where  the  property  in  contro- 
versy necessarily  follows  the  suit,  as  in  real  actions  cmd  replevin, 
and  in  suits  on  mortgages,  or  where  the  property  is  in  the  custody 
of  the  marshal  under  admiralty  process,  or  where  the  proceeds 
thereof,  or  a  bond  for  the  value  thereof,  is  in  the  custody  of  the  court, 
indemnity  in  all  such  cases  will  be  required  only  in  an  amount  suffi- 
cient to  secure  the  sum  recovered  for  the  use  and  detention  of  the 
property,  and  the  costs  of  the  suit  and  just  damages  for  delay,  and 
costs  and  interest  on  the  appeal.*^ 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  granting 
or  continuing  an  injunction  in  a  circuit  or  district  court,  the  appel- 
lant shall,  at  the  time  of  the  allowance  of  said  appeal,  file  with  the 
clerk  of  such  circuit  or  district  court  a  bond  to  the  opposite  party, 
in  such  sum  as  such  court  shall  direct,  to  answer  all  costs  if  he  shall 
fail  to  sustain  his  appeal. 

10  A  decree  which  declares  a  lien  on  specific  property,  and  requires  payment 
of  a  sum  of  money,  is  not  a  decree  for  the  recovery  of  money  not  otherwise 
secured,  within  the  meaning  of  this  rule,  and  the  amount  of  the  supersedeas 
bond  need  not  be  the  fuU  amount  to  be  paid,  but  is  in  the  discretion  of  the 
court    RaUway  Co.  v.  Pope  (7th  Ch-cuit)  20  C.  C.  A.  253,  74  Fed.  1. 

Sup.  Ct.  Rule  29  (3  Sup.  Ct  xvi.),  requires  supersedeas  bonds,  conditioned 
that  the  writ  of  error  or  appeal  shall  be  prosecuted  to  effect,  to  be,  where 
the  Judgment  or  decree  Is  **for  the  recovery  of  money  not  otherwise  secured," 
for  the  whole  amount  of  the  judgment  or  decree,  including  Just  damages  for 
delay  and  costs  and  interest  on  the  appeal.  Held,  that  a  Judgment  rendered 
against  a  county  for  the  amount  of  certain  drain  warrants,  with  a  provision 
for  mandamus  to  compel  the  levy  of  assessments  according  to  law  upon  the 
lands  benefited  by  the  drains,  was  one  "for  the  recovery  of  money  not  other- 
wise secured."     Fuller  v.  Aylesworth  (6th  Circuit)  75  Fed.  694,  21  C.  0.  A.  505. 

A  "Judgment  for  the  recovery  of  money**  is  one  which  adjudges  a  defendant, 
either  as  an  individual  or  in  a  representative  capacity,  absolutely  liable  to  pay 
a  sum  certain  to  the  plaintiff,  and  awards  execution  therefor,  and  which  may 
be  fully  satisfied  by  the  defendant  by  paying  into  court  the  amount  adjudged, 
with  interest  and  costs;  and  the  fact  that  the  Judgment  does  not  involve  the 
personal  liabUity  of  the  defendant  is  immaterial.  Fuller  v.  Aylesworth  (6th 
Circuit)  76  Fed.  694,  21  C.  C.  A.  505. 

A  Judgment  is  **not  otherwise  secured"  within  the  meaning  of  the  rule, 
when  the  court  has  not,  by  reason  of  a  lien  on  property  secured  to  plaintiff 
otherwise  than  by  the  Judgment,  or  by  reason  of  actual  custody  of  property 
liable  to  satisfy  the  claim  asserted,  the  means  of  making  the  claim  of  the  plain- 
tiff by  subjecting  specific  property.  Fuller  v.  Aylesworth  (6th  Circuit)  75 
Fed.  694,  21  C.  C.  A.  505. 

11  This  rule  does  not  apply  to  bonds  required  upon  the  allowance  of  writs  of 
error  where  no  supersedeas  is  asked  or  granted.  Railway  Ck).  v.  Cochran  (4th 
Circuit)  15  C.  C.  A.  321,  68  Fed.  141. 

If  the  appeal  bond  is  defective  In  that  It  runs  to  only  one  of  the  several  par- 
ties whom  the  citation  makes  respondent  to  the  appeal,  this  defect  may  be 
cured  after  the  cause  is  In  the  appellate  court.  Farmers'  Lioan  &  Trust  Co.  ▼, 
Chicago  &  N.  F.  R.  Co.  (7th  Circuit)  19  C.  C.  A.  477,  73  Fed.  314. 
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14. 

WBITS   OF  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

L  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  di- 
rected shall  make  a  return  of  the  same  by  transmitting  a  true  copy 
of  the  record,  bill  of  exceptions,  assignment  of  errors,  and  all  pro- 
ceedings in  the  case,  under  his  hand  and  the  seal  of  the  court.^^ 

i>On  ah  appeal  in  equity,  in  the  absence  of  joint  stipulation  for  simplify- 
ing the  transcript,  the'  clerk  should  send  up  the  whole  of  the  record,  in  the 
strict  sense  of  the  word,  made  as  directed  by  Rev.  St.  f  750,  except  that, 
wtien  there  has  been  a  previous  appeal,  matters  preceding  the  mandate 
sliould  ordinarily  be  omitted;  and  if  any  parts  thereof  are  omitted,  even  by 
joint  stipulation,  their  nature  should  be  indicated.  But  as  to  the  proofs, 
entries,  and  papers  on  file,  "necessary  to  the  hearing  of  the  appeal**  (Rev.  St 
1 698),  the  clerk,  in  the  absence  of  joint  stipulation,  is  to  be  guided  ordinarUy 
by  the  selection  of  the  appellant*s  solicitor.  Nashua  &  L.  R.  Corp.  y.  Boston 
&  L.  R-  Corp.  (1st  Chrcuit)  9  a  C.  A.  468,  61  Fed.  237. 

Irrelevant  papers  or  proceedings  need  not  be  included  In  the  transcript,  and 
it  Is  proper  for  the  clerk  to  require  of  counsel  for  appellant  or  plaintiff  in  error 
a  praecipe  stating  what  the  transcript  shall  contain,  to  attach  a  copy  of  such 
praecipe  to  the  transcript,  and  certify  that  the  transcript  is  fuU  and  correct 
according  to  the  praecipe.  Bumham  v.  Railway  Ck).  (7th  Circuit)  30  0.  C. 
A.  5W,  87  Fed.  168. 

Oo  appeal  to  the  circuit  court  of  appeals,  the  clerk  of  4he  court  below,  be- 
ing the  custodian  of  the  reccM-d,  Is  to  determine,  in  the  absence  of  agreement 
of  counsel,  what  evidence  shall  be  included  in  the  transcript  following  the 
note  of  evidence  made  under  the  rule  of  the  court;  and,  if  any  omissions  are 
found,  relief  can  be  had  by  certiorari  for  diminution  of  the  record,  as  pro- 
vided by  court  rule  18.  Blanlss  v.  Klein  (5th  Circuit)  1  C.  C.  A.  2.54,  49  Fed. 
1.  A  transcript  which  contains  all  the  parts  of  a  deposition  called  for  by 
either  party  Is  sufficient     Id. 

Where  several  different  proceedings*  are  pending  below,  arising  in  the  same 
original  suit,  and  an  appeal  is  tal^en  from  a  decree  rendered  in  one  of  them, 
matters  embodied  In  the  record  which  relate  only  to  the  other  proceedings  will 
be  stricken  out  on  motion.  Tuttle  v.  Claflin  (2d  Circuit)  31  C.  C.  A.  419,  88 
Fed.  122;  In  re  Lee.  Id. 

In  an  action  on  a  policy  of  life  insurance,  which  was  submitted  upon  an 
agreed  statement  of  evidential  facts  from  which  ultimate  facts  were  to  be 
found,  the  trial  court  determined  that  a  notice  of  assessment  was  insufficient, 
under  the  state  laws,  but  made  no  special  finding  as  to  when  the  notice  was 
served,  what  it  contained,  or  to  which  of  several  classes  of  insurance  com- 
panies provided  for  by  the  state  laws  the  defendant  belonged.  Held,  that  the 
statement  of  facts  amounted  to  a  mere  report  of  the  evidence,  which  could  not 
be  examined,  and  hence  the  record,  in  the  absence  of  a  special  finding  o^  facts, 
presented  no  question  for  the  determination  of  the  appellate  court.  Raimond 
V.  Terrebonne  Parish  (1880)  10  Sup.  Ct.  57,  132  U.  S.  192,  followed.  Associa- 
tion V.  Du  Bois  (9th  Chrcuit)  85  Fed.  586,  29  C.  0.  A.  354. 

A  statement  by  counsel,  in  their  assignment  of  errors,  of  occurrences  and 
rulings  at  a  trlaJ,  is  insufficient  to  warrant  a  reversal  of  a  Judgment  The 
evidence,  rulings,  and  instructions  upon  which  reliance  is  placed  for  a  reversal 
must  he  embodied  in  a  bill  of  exceptions  before  a  federal  appellate  court  can 
consider  them.  Safe-Deposit  Co.  v.  Allen  (8th  Chrcuit)  27  0.  C.  A.  87,  82  Fed. 
148. 

An  assignment  of  error  cannot  be  accepted  as  proof  of  facts  alleged  there- 
in, and  cannot,  therefore,  be  considered,  in  the  absence  of  anything  else  in 
the  record  to  show  that  the  court  did  or  did  not  rule  as  asserted  in  such  as- 
sliniment.  Woodbury  v.  City  of  Shawneetown  (7th  Circuit)  20  C.  C.  A.  400, 
74  Fed.  205. 

A  paper  purporting  to  be  a  bill  of  exceptions,  and  which  opens  and  closes  in 
the  appropriate  forms  of  such  a  bill,  cannot  be  considered  as  a  special  find- 
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2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal  to 
review  any  judgment  or  decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex  to  and  transmit  with 
the  record  a  copy  of  the  opinion  or  opinions  filed  in  the  case.* 

ing  of  facts,  though  it  contains  an  extended  statement  of  the  evidence  sub- 
mitted at  the  trial.     Morris  v.  Canda  (5th  Circuit)  26  C.  C.  A.  128,  80  Fed.  739. 

A  bin  of  exceptions  which  the  record  says  is  a  "substitute  for  first  part  of 
No.  9"  cannot  be  considered,  there  being  nothing  to  inform  the  court  what 
No.  9  is.  Concentrating  Co.  v.  Oberder  (9th  Circuit)  79  Fed.  726.  25  C.  C.  A. 
171. 

A  bill  of  exceptions  entitled  **To  be  Substituted  for  Instruction  No.  8"  cannot 
be  considered,  it  not  being  the  office  of  a  bill  of  exceptions  to  serve  as  an  in- 
struction. Concentrating  Co.  v.  Oberder  (9th  Circuit)  79  Fed.  726,  25  C.  C. 
A.  171. 

The  fact  that  papers  not  in  the  Judgment  roll  are  in  the  transcript,  and  cer- 
tified by  the  clerk,  does  not  make  them  any  part  of  the  record  on  appeal,  when 
not  brought  into  the  record  by  any  bill  of  exceptions  or  agreed  statement  of 
facts,  or  in  some  other  way  recognized  by  the  rules  or  practice  of  the  federal 
courts.    Duncan  v.  Railroad  Co.  (9th  Circuit)  19  O.  C.  A.  202,  72  Fed.  808. 

Matter  not  Incorporated  in  the  bill  of  exceptions  nor  certified  to  by  the 
derk,  but  tacked  to  the  record  by  counsel  without  official  sanction,  constitutes 
no  part  of  the  record.  Board  of  Com'rs  v.  King  (3th  Circuit)  15  O.  C.  A.  93,  67 
Fed.  945. 

It  is  not  Indispensable  that  an  exception  to  a  ruling  at  the  trial  should  be 
brought  before  the  appellate  court  by  a  biU  ot  exceptions  if  It  fully  appears 
upon  the  record  proper.  Wilson  v.  Pauly  (6th  Circuit)  18  C.  a  A.  475,  72  Fed. 
129. 

On  appeal  from  a  Judgment  of  the  circuit  court  rendered  in  a  suit  against 
the  United  States  under  Act  Cong.  March  8,  1887,  the  question  whether  the 
findings  of  fact  of  the  lower  court  support  its  conclusions  of  law  may  be  re- 
viewed on  seasonable  assignments  of  error,  without  exceptions  having  been 
taken.     U.  S.  v.  Ady  (8th  Circuit)  76  Fed.  859,  22  C.  C.  A.  223. 

Whether  a  verdict  be  general  or  special,  a  bill  of  exceptions  is  not  necessary 
to  make  it  a  part  of  the  record.  Its  proper  place  Is  in  the  docket  entry  show- 
ing its  return.     Daube  v.  Iron  Co.  (7th  Circuit)  77  Fed.  713,  28  C.  C.  A.  420. 

On  appeal  from  the  order  of  a  district  judge  in  a  habeas  corpus  case,  no 
bill  of  exceptions  is  necessary.  Solomon  v.  Davenport  (4th  Chrcuit)  30  O.  C. 
A.  664.  87  Fed.  31& 

To  enable  the  circuit  court  of  appeals  to  review  the  admission  or  exclusion 
of  evidence,  the  evidence  to  which  the  exceptk>n  is  directed  must  be  in  the 
bill  of  exceptions.  Association  v.  Sparks  (8th  Chrcuit)  83  Fed.  225,  28  C.  a  A. 
399;   Sipes  v.  Seymour  (8th  Chrcuit)  76  Fed.  116,  22  C.  C.  A.  90. 

A  certificate  merely  stating  that  the  papers  contained  in  the  transcript  axe 
correct  copies,  without  showing  that  the  transcript  is  a  complete  one,  or  tliat 
the  parties  by  stipulation  designated  the  papers  to  be  included,  or  that  tbe 
clerk  was  guided  by  appellant's  solicitor,  is  insufficient,  and  the  appeal  will 

*Slnce  the  opinion  of  the  trial  court  is  no  part  of  the  record,  assignments  of 
error  which  are  predicated  thereon,  or  on  reasons  given  by  the  court  for  its 
ruling  or  decree,  are  not  available.  Judgment  (C.  C.  1897)  81  Fed.  198,  af- 
firmed. Evans  v.  Glass  Co.  (7th  Circuit)  83  Fed.  706,  28  0.  O.  A.  24;  Clark 
V.  Deere  &  Mansur  Co.  (7th  Circuit)  80  Fed.  534,  26  C.  C.  A.  619;  Association 
V.  Du  Bois  (9tii  Circuit)  85  Fed.  586,  29  0.  0.  A.  354;  North  America  Loan  & 
Trust  C5o.  V.  Colonial  &  U.  S.  Mortg.  Co.  (8th  Circuit)  83  Fed.  796,  28  C.  C.  A.. 
88;  McFarlane  v.  (5oUing  (7th  Circuit)  76  Fed.  23,  22  C.  C.  A.  23;  Safe-I>e- 
posit  Co.  V.  Burke  (7th  Circuit)  88  Fed.  630,  32  0.  C.  A.  67. 

In  order  that  the  opinion  of  the  court,  in  a  case  tried  without  a  jury,  may  be 
treated  as  a  special  finding  of  facts,  so  that  assignments  of  error  may  be  based 
thereon,  its  statement  of  the  facts  found  should  not  be  mingled  with  the  evi- 
dence, or  with  discussions  of  law  or  the  reasons  for  the  court's  conclusions. 
Association  v.  Sparks  (8th  Circuit)  83  Fed.  225,  28  C.  C.  A.  399. 
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3.  No  case  will  be  heard  until  a  complete  record,  containing  in 
itself,  and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and 
other  proceedings,  which  are  necessary  to  the  hearing  in  this  court, 
shall  be  filed." 

be  dismissed  on  motion.  Meyer  v.  Implement  Co.  (6tb  Circuit)  85  Fed.  874, 
29  C.  C.  A.  465. 

An  authentication  stating  that  '*the  foregoing  is  a  true,  fuU,  and  complete 
record  in  the  above-entitled  cause"  is  sufficient  Pennsylvania  Co.  for  In- 
gurance  on  Lives,  etc,  v.  Jacksonville,  T.  &  K.  W.  Ry.  Co.  (5th  Circuit)  5  C. 
C.  A.  53,  55  Fed.  131;  Jacksonville,  T.  &  K.  W.  Ily.  Co.  v.  American  Const. 
Co.  (5th  Circuit)  6  C.  C.  A.  249,  57  Fed.  66. 

A  certificate  appended  to  the  transcript  was  held  insufficient  when  In  the 
following  form:  **That  the  foregoing  papers,  numbered  from  1  to  215,  both 
indnslve,  is  a  true,  full,  and  complete  transcript  of  so  much  of  the  said  rec- 
ord, papers,  exhibits,  and  proceedings  In  the  said  cause  of  *  *  *,  as  now 
appears  and  is  of  file  and  of  record  In  my  office;  said  transcript  being  true 
and  correct  cc^iee  of  the  originals  of  the  several  papers,  proceedings,  depo- 
sitions, files,  and  orders  therein  ccmtained,  as  they  now  are  of  file  and  of 
record  in  my  office."  Cutting  v.  Ralhroad  Co.  (5th  Ch-cult)  9  C.  C.  A.  401, 
61  Fed.  150. 

Where  the  clerk  of  the  lower  court  transmits  the  transcript  to  the  circuit 
court  of  appeals  under  the  proper  caption,  the  fact  that  he  certifies  on  the 
writ  of  error  that  he  "therewith  transmits  to  the  supreme  court  of  the  United 
States"  a  duly-certified  transcript,  etc,  is  an  immaterial  mistake.  McClellan 
V.  Pyeatt  (Sth  Circuit)  1  C.  C.  A.  241,  49  Fed.  25y. 

The  jurisdiction  of  the  court  of  appeals  attaches  upon  the  filing  of  the  writ 
of  error  In  the  office  of  the  clerk  of  the  circuit  court,  and  is  not  defeated  by 
irregularity  in  the  transcript  or  in  its  certification.  Bumham  v.  Railway  Co. 
(7th  Circuit)  30  C.  C.  A.  694,  87  Fed.  168;  Cotter  v.  Railroad  Co.  (6th  Circuit) 
10  a  C.  A.  35,  61  Fed.  747. 

Where  a  writ  of  error  was  duly  issued  and  filed  by  the  clerk  of  the  circuit 
court,  hut  no  notation  of  its  filing  made,  and  by  mistake  a  copy  was  attached 
to  the  transcript  Instead  of  the  original,  on  production  of  the  original  with 
the  citation,  and  admowledgment  of  service  thereon,  both  certified  by  the 
derk,  they  may  be  made  or  recognized  as  part  of  the  record,  or  the  want  of  a 
seal  upon  the  copy  may  be  supplied  by  an  impression  of  the  seal  of  the  ap- 
p^ate  court  Bumham  v.  Railway  Co.  (7th  Chrcuit)  30  C.  C.  A.  5W,  87  Fed. 
168.     See.  also,  Cotter  v.  Railroad  Co.  (6th  Circuit)  10  C.  C.  A.  35.  61  Fed.  7^7. 

One  who  joins  in  the  petition  for  appeal,  though  not  In  the  appeal  bond, 
which  is  executed  by  his  co-appellant,  is  a  party  to  the  appeal;  and  if,  by 
oversight  of  the  clerk,  his  name  is  omitted  from  the  printed  record,  the  error 
may  be  corrected  by  the  clerk.  Ontral  Trust  Co.  v.  Continental  Trust  Co. 
(Sth  Circuit)  30  C.  C.  A.  235,  86  Fed.  517. 

Where  a  necessary  part  of  the  record  has  been  omitted  from  the  transcript, 
and  is  subsequently  presented,  duly  certified,  to  the  court  of  appeals,  it  may 
be  made  a  part  of  the  record  by  direct  order,  without  writ  of  certiorari.  Bum- 
ham V.  Railway  Co.  (7th  Circuit)  30  C.  C.  A.  594.  87  Fed.  168. 

The  circuit  court  of  appeals  will  not  grant  appellants*  petition  for  a  man- 
damus to  the  clerk  of  the  Iowa:  court  to  certify  and  transmit  a  transcript 
of  the  record,  merely  to  determine  in  advance  whether  a  certain  deposition 
is  part  of  the  record,  where  the  ordinary  procediu-e  Is  adequate  for  the  pur- 
pose.    Starcke  v.  Klein  (5th  Ch-cult)  10  C.  C.  A.  445,  62  Fed.  502. 

An  appellate  court  will  not  make  an  order  authorizing  the  court  below  to 

i«  A  derk's  certificate,  which  shows  that  certain  parts  of  the  record  were 
omitted  from  the  transcript  by  direction  of  appellant's  attorney,  is  neverthe- 
less sufficient  to  bar  a  motion  to  dismiss  the  appeal,  when  It  does  not  appear 
that  tbe  omitted  parts  are  ''necessary  to  the  hearing*';  and  in  such  case  the 
appellee,  if  he  thinks  the  transcript  defective,  must  resort  to  a  certiorari  or 
other  remedy.  Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  U.  Corp.  (1st  Cbcuit) 
9  C.  C-  A  4(58,  61  Fed.  237. 
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4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  or  district  court,  that  original  papers 
of  any  kind  should  be  inspected  in  this  court  ux)on  writ  of  error  or  ap- 
peal, such  presiding  judge  may  make  such  rule  or  order  for  the  safe- 
keeping, transporting,  and  return  of  such  original  papers  as  to  hiui 
may  seem  proper;  and  this  court  will  receive  and  consider  such 
original  papers  in  connection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  wyits  of  error,  and  citations  must  be  made  return- 
able not  exceeding  thirty  days  from  the  day  of  signing  the  citation, 
whether  the  return-day  fall  in  vacation  or  in  term-time  and  be  served 
before  the  return-day.^* 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  admiralty  rule  No.  52  of  the  su- 
preme court 

16. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of 
error  or  appeal  shall  contain  any  documents  paper,  testimony,  or 
other  proceeding,  in  a  foreign  language,  and  the  record  does  not  also 
contain  a  translation  of  such  document,  paper,  testimony,  or  other 
proceeding,  made  under  the  authority  of  the  inferior  court,  or  ad- 
mitted to  be  correct,  the  record  shall  not  be  printed;  but  the  case 
shall  be  reported  to  this  court  by  the  clerk,  and  the  court  will  there- 
upon remand  it  back  to  the  inferior  court,  in  order  that  a  translation 
may  be  there  supplied  and  inserted  in  the  record. 

amend  the  bill  of  exceptions  so  as  to  show  whether  or  not  it  contains  aU  the 
evidence;  for,  if  the  amendment  be  to  correct  a  mistake,  the  court  below  has 
authority  to  allow  it,  without  permission,  notwithstanding  the  lapse  of  the 
term;  and,  if  it  be  not  of  that  character,  the  power  to  make  it  is  gone,  and 
cannot  be  restored  by  any  action  of  the  appellate  court  Rollins  v.  Board  (Sth 
C'rcuit)  78  Fed.  741,  24  C.  C.  A.  298. 

1*  The  failure  of  the  Judge  to  sign  the  citation  is  a  defect  which  is  cured  by 
the,  filing  of  the  transcript  and  the  entry  of  a  regular  appearance  by  the  ap- 
pellee's counsel.     Freeman  v.  Clay  (5th  Circuit)  1  C.  C.  A.  115,  48  Fed.  849. 

Where  a  writ  of  error  is  seasonably  returned  and  docketed  in  the  circuit 
court  of  appeals  in  vacation,  before  the  term  next  ensuing  after  its  allowance, 
the  court  may  at  such  term  order  an  alias  citation  to  bring  in  parties  not 
served  with  a  former  citation,  though  the  time  for  taking  the  writ  has  then 
expired.     Altenberg  v.  Grant  (6th  Circuit)  83  Fed.  980,  28  C.  C.  A.  244. 

When  an  appeal  is  taken  and  perfected  during  the  term  at  which  the  decree 
is  rendered,  no  citation  is  necessary.  Central  Trust  Co.  v.  Continental  Trust 
Co.  (Sth  Circuit)  30  C.  C.  A.  235,  86  B^ed.  517. 

An  appeal  wiU  be  dismissed  when  no  citation  has  been  sued  out  of  either 
court,  or  when  no  citation  has  been  served  on  the  appeUee  or  his  proctors. 
Phosphate  Co.  v.  Edwards  (Sth  Circuit)  17  C.  C.  A.  358,  70  Fed.  728. 

Where,  after  the  rendition  of  judgment  in  a  cause,  a  writ  of  error  is  duly- 
allowed  to  the  defeated  party,  and  a  bond  is  afterwards  given  and  a  citation 
Issued,  but  the  citation  is  not  served,  and  no  writ  of  error  is  actually  issued, 
the  appellate  court  is  without  jurisdiction,  and  the  case  should  be  dismissed. 
Smith  V.  Ferst  (Sth  Circuit)  14  C.  C.  A.  96,  66  Fed.  798. 

See,  also,  note  31  to  section  11  of  the  act  creating  the  courts  of  appeals,  page 
XXXV.,  supra,  and  the  notes  to  rule  16,  page  clix.,  infra. 
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16. 

DOCKETING   CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case,  and  file  the  record  thereof  with  the  clerk  of  this  court,  by 
or  before  the  return-day,  whether  in  vacation  or  in  term-time.^" 
But,  for  good  cause  shown,  the  justice  or  judge  who  signed  the  cita- 
tion, or  any  judge  of  this  court,  may  enlarge  the  time  by  or  before 
its  expiration,^  •  the  order  of  enlargement  to  be  filed  with  the  clerk 
of  this  court.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  com- 
ply with  this  rule,  the  defendant  in  error  oc  appellee  may  have  the 
cause  docketed  and  dismissed,  upon  producing  a  certificate,  whether 
in  term-time  or  vacation,  from  the  clerk  of  the  court  wherein  the 
judgment  or  decree  was  rendered,  stating  the  case,  and  certifying 
that  such  writ  of  error  or  appeal  has  been  duly  sued  out  or  al- 
lowed. ^^    And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be 

i*The  rules  in  regard  to  tbe  return  day  of  appeals  and  to  the  filing  of  the 
transcript  are  directory,  and  It  is  within  the  sound  discretion  of  the  court  to  re- 
liere  parties  who  have  not  complied  therewith.  State  of  Florida  v.  Cliarlotte 
Harbor  Phosphate  Co.  (5th  Circuit)  17  C.  C.  A.  472,  70  Fed.  883. 

Where  the  transcript  was  filed  within  30  days  after  the  appeal  was  perfect- 
ed, but  not  until  the  next  day  after  the  return  day  of  the  citation,  held,  that 
the  appeal  would  not  be  dismissed;  it  appearing  that  the  transcript  was  car- 
ried at  5  o'clock  on  the  previous  day  to  the  door  of  the  clerk's  office  to  be 
filed,  but  that  the  office  had  been  closed  for  the  day.  Farmers*  Loan  &  Trust 
Ca  V.  Chicago  &  N.  P.  R.  Ck>.  (7th  Circuit)  19  C.  C.  A.  477,  73  Fed.  314. 

A  writ  of  error  will  not  be  dismissed  by  the  circuit  court  of  appeals  be- 
cause return  thereof  was  not  made  until  one  day  after  it  was  returnable  by 
its  terms.     Altenberg  v.  Grant  (6th  Circuit)  83  Fed.  980,  28  C.  C.  A.  244. 

Where  the  case  is  docketed  and  the  record  filed  before  the  return  day,  the 
appeal  wiU  not  be  dismissed,  although  the  appellant  so  long  delayed  the  filing 
of  the  record  that  it  was  impossible  for  him  to  file  and  furnish  to  the  opposite 
parties  the  printed  copies  of  the  record  and  his  brief  within  the  times  pre- 
scribed by  rules  23  and  24.  .Tones  v.  Mann  (4th  Orcuit)  18  C.  C.  A.  442,  72 
Fed.  85. 

Where  the  citation  is  made  returnable  CO  days  after  its  date,  and  the  writ 
of  error  on  a  day  named  which  is  less  than  <50  days  therefrom,  it  will  be  pre- 
sumed that  the  fixing  of  the  latter  day  was  an  oversight,  and  the  appeal  wIU 
not  be  dismissed  where  the  record  is  tiled  thereafter,  but  within  60  days,  though 
rule  16  requires  the  record  to  be  tiled  "by  or  before  the  return  day."  McClel- 
lan  V.  Pyeatt  (8th  Circuit)  1  C.  C.  A.  241,  49  Fed.  259. 

Where,  by  the  misprision  of  the  clerk  of  the  appellate  court,  an  appeal  is 
docketed  as  of  a  date  prior  to  the  time  the  decree  appealed  from  was  in  fact 
entered,  but  immediately  after  the  filing  of  the  transcript  the  appellees  moved 
to  dismiss  the  appeal  on  other  grounds,  which  motion  is  overruled,  this  is  a 
waiver  of  the  irr(^?ularity,  and  the  entry  may  be  corrected  so  as  to  make  the 
record  speak  the  truth.  Elder  v.  McClaskey  (6th  Circuit)  17  C.  C.  A.  251,  70 
Fed.  529. 

See,  also,  note  31  to  section  11  of  the  act  creating  the  courts  of  appeals,  page 
xxxv^  supra,  and  note  14  to  rule  14,  page  clviii.,  supra. 

1  •  An  order  enlarging  the  time  for  filing  the  record,  made  by  a  district  judge 
who  is  not  a  member  of  the  circuit  court  of  appeals,  and  who  did  not  sign  the 
citation,  is  yoid.    West  v.  Irwin  (7th  Circuit)  4  C.  C.  A.  401,  54  Fed.  419. 

tt  That  the  record  was  not  filed  in  the  appellate  court  by  or  before  the  re- 
turn day,  and  an  order  enlarging  the  time  for  filing  it  was  not  made  or  asked 
for  untU  after  that  day,  is  not  ground  for  dismissing  the  appeal,  where  the 
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entitled  to  docket  the  case  and  file  the  record  after  the  same  shall 
have  been  docketed  and  dismissed  under  this  rule,  unless  by  order 
of  the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option, 
docket  the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this 
court;  and,  if  the  case  is  docketed  and  a  copy  of  the  record  filed  with 
the  clerk  of  this  court  by  the  plaintiff  in  error  or  appellant  within 
the  period  of  time  above  limited  and  prescribed  by  this  rule,  or  by 
the  defendant  in  error  or  appellee  at  any  time  thereafter,  the  case 
shall  stand  fw  argument  at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  rec<M^  brought  up  by  writ 
of  error  or  appeal,  the  appearance  of  the  counsel  for  the  party  dock- 
eting the  case  shall  be  entered. 

17. 

DOCKET. 

The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pend- 
ing in  the  court  in  their  proper  chronological  order,  and  such  docket 
shall  be  called  at  every  term,  or  adjourned  term;  and  if  a  case  is 
called  for  hearing  at  two  terms  successively,  and  upon  the  call  at  the 
second  term  neither  party  is  prepared  to  argue  it,  it  will  be  dismissed 
at  the  cost  of  the  plaintiff  in  error  or  appellant,  unless  sufficient 
cause  is  shown  for  further  postponement 

18. 

CERTIORARI. 

Ko  certiorari  for  diminution  of  the  record  will  be  hereafter  award- 
ed in  any  case,  unless  a  motion  therefor  shall  be  made  in  writing, 
and  the  facts  on  which  the  same  is  founded  shall^  if  not  admitted 
by  the  other  party,  be  verified  by  affidavit.^'    And  all  motions  for 

record  has  been  filed  and  the  cause  docketed  before  the  motion  to  dismiss  is 
made.  Andrews  v.  Thum  (let  Circuit)  12  C.  C.  A.  77,  G4  Fed.  149;  Railroad 
V.  EUsworth  (7th  Circuit)  23  C.  C.  A.  393,  77  Fed.  6iM. 

It  seems  that,  if  the  record  is  filed  during  the  return  term.  It  Is  seasonable, 
notwitlistandingr  the  requirements  of  this  rule,  unless  the  party  appealed 
a^nst  seasonably  moves  as  provided  therein.  Nashua  &  L.  B.  Corp.  v.  Bos- 
ton &  L.  R.  Corp.  (Ist  Circuit)  9  C.  C.  A.  468,  61  Fed.  237. 

See,  also,  note  31  to  section  11  of  the  act  creating  the  courts  of  appeals,  page 
XXXV.,  supra,  and  note  14  to  rule  14,  page  dvlii.,  supra. 

18  Where  the  question  of  the  sufficiency  or  the  eviaence  bo  support  the  find- 
ings of  fact  made  by  the  court  in  lieu  of  a  jury  is  raised,  the  fact  that  the 
bill  of  exceptions  does  not  embody  all  the  evidence  is  no  ground  for  dismiss- 
ing the  appeal;  the  proper  remedy  is  by  certiorari  for  diminution  of  the  rec- 
ord under  this  rule.     Merrill  v.  Floyd  (1st  Circuit)  2  C.  C.  A.  58,  50  Fed.  849. 

On  appeal  to  the  circuit  court  of  appeals,  the  clerk  of  the  court  below,  be- 
ing the  custodian  of  the  record,  Is  to  determine,  In  the  absence  of  agreement 
of  counsel,  what  evidence  shall  be  Included  In  the  transcript  following  the 
note  of  evidence  made  under  the  rule  of  court;  and,  if  any  omissions  are 
found,  relief  can  be  had  by  certiorari  for  diminution  of  the  record  under  this 
rule.     Blanks  v.  Klein  (5th  Circuit)  1  C.  C.  A.  2.54,  49  Fed,  1. 

Presumptively,  the  transcript  filed  in  the  appellate  court  Is  correct,  and  that 
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such  certiorari  must  be  made  at  the  first  tenn  of  the  entry  of  the 
caae;  otherwise  the  same  will  not  be  granted,  unless  upon  special 
cause  shown  to  the  court,  accounting  satisfactorily  for  the  delay. 


19. 

DEATH  OP  A   PARTY. 

L  WheneTer,  pending  a  writ  of  error  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  personalty  or  realty 
of  the  deceased  party,  according  to  the  nature  of  the  case,  may  vol- 
untarily come  in  and  be  admitted  parties  to  the  suit,  and  thereupon 
the  case  shall  be  heard  and  determined  as  in  other  cases;  and,  if  such 
representatives  shall  not  voluntarily  become  parties,  then  the  other 
party  may  suggest  the  death  on  the  record,  and  thereupon,  on  mo- 
tion, obtain  an  order  that,  unless  such  representatives  shall  become 
parties  within  sixty  days,  the  party  moving  for  such  order,  if  defend- 
ant in  error,  shall  be  entitled  to  have  the  writ  of  error  or  appeal  dis- 
missed, and,  if  the  party  so  moving  shall  be  plaintiff  in  error,  he 
shall  be  entitled  to  open  the  record,  and,  on  hearing,  have  the  judg- 
ment or  decree  reversed,  if  it  be  erroneous:  provided,  however,  that 
a  copy  of  every  such  order  shall  be  personally  served  on  said  repre- 
sentatives at  least  thirty  days  before  the  expiration  of  such  sixty 


2.  When  the  death  of  a  party  is  suggested,  and  the  representa- 
tives of  the  deceased  do  not  appear  within  ten  days  after  the  expira- 
tion of  such  sixty  days,  and  no  measures  are  taken  by  the  opposite 
|iarty  within  that  time  to  compel  their  appearance,  the  case  shall 
abate. 

3.  When  either  party  to  a  suit  in  a  circuit  or  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to 
this  court  from  any  final  judgment  or  decree  rendered  in  the  circuit 
or  district  court,  and,  at  the  time  of  suing  out  such  writ  of  error  or 
f^pealy  the  other  party  to  the  suit  shall  be  dead,  and  have  no  proper 
representative  within  the  jurisdiction  of  the  court  which  rendered 
such  final  judgment  or  decree,  so  that  the  suit  cannot  be  revived  in 
that  court,  but  shall  have  a  proper  representative  in  some  state  or 
territory  of  the  United  States,  or  in  the  District  of  Columbia,  the 
party  desiring  such  writ  of  error  or  appeal  may  procure  the  same, 

comt  has  no  power  by  certiorari,  upon  ex  parte  affidavits,  to  cause  the  record 
to  be  amended  by  inserting  a  paper  wbicn,  appellani  claims,  was  introduced 
before  the  master,  but  of  which  neither  the  master  nor  counsel  for  appellee 
has  any  recollection.  Randolph  v.  AUen  (5th  Circuit)  19  0.  G.  A.  353,  73  Fed. 
23. 

Where  a  necessary  part  of  the  record  has  been  omitted  from  the  transcript, 
and  is  subsequently  presented,  duly  certified  to  the  court  of  appeals,  it  may  be 
made  a  part  of  the  record  by  direct  order,  without  writ  of  certiorari.  Bum- 
ham  V.  RaUway  Co.  (7th  Circuit)  30  C.  C.  A.  5W,  87  Fed.  168. 

Certiorari  for  the  purpose  of  having  additional  portions  of  the  evidence  in- 
corporated in  the  record  will  be  denied,  where  the  moving  papers  do  not  show 
that  the  evidence  in  question  forms  a  part  of  the  blU  of  exceptions.    Dow  v. 
U.  S.  (8th  Circuit)  27  O.  a  A.  42,  81  Fed.  1004. 
81C.CJ^.-k 
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and  may  have  proceedings  on  such  judgment  or  decree  superseded 
or  stayed  in  the  same  manner  as  is  now  allowed  by  law  in  other 
cases,  and  shall  thereupon  proceed  with  such  writ  of  error  or  appeal 
as  in  other  cases.  And,  within  thirty  days  after  the  filing  of  the 
record  in  this  court,  the  plaintiff  in  error  or  appellant  shall  make  a 
suggestion  to  the  court,  supported  by  affidavit,  that  the  said  party 
was  dead  when  the  writ  of  error  or  appeal  was  taken  or  sued  out, 
and  had  no  proper  representative  within  the  jurisdiction  of  the 
court  which  rendered  such  judgment  or  decree,  so  that  the  suit  could 
not  be  revived  in  that  court,  and  that  said  party  had  a  proper  repre- 
sentative in  some  state  or  territory  of  the  United  States,  or  in  the 
District  of  Columbia,  and  stating  therein  the  name  and  character 
of  such  representative,  and  the  state  or  territory  or  district  in  which 
such  representative  resides;  and,  upon  such  suggestion,  he  may  on 
motion  obtain  an  order  that,  unless  such  representative  shall  make 
himself  a  party  within  ninety  days,  the  plaintiff  in  error  or  appel- 
lant shall  be  entitled  to  open  the  record,  and,  on  hearing,  have  the 
judgment  or  decree  reversed  if  the  same  be  erroneous:  provided,  how- 
ever, that  a  proper  citation  reciting  the  substance  of  such  order  riiall 
be  served  upon  such  representative,  either  personally  or  by  being  left 
at  his  residence,  at  least  thirty  days  before  the  expiration  of  such 
ninety  days:  provided,  also,  that  in  every  such  case,  if  the  representa- 
tive of  the  deceased  party  does  not  appear  within  ten  days  after  the 
expiration  of  such  ninety  days,  and  the  measures  above  provided  to 
compel  the  appearance  of  such  representative  have  not  been  taken 
within  the  time  as  above  required,  by  the  opposite  party,  the  case 
shall  abate:  and  provided,  also,  that  the  said  representative  may  at 
any  time,  before  or  after  said  suggestion,  come  in  and  be  made  a 
party  to  the  suit,  and  thereupon  the  case  shall  proceed,  and  be  heard 
and  determined  as  in  other  cases. 


20. 

DISMISSING  CASES. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending 
in  this  court,  or  the  appellant  and  appellee  in  an  appeal,  shall,  by 
their  attorneys  of  record,  sign  and  file  with  the  clerk  an  agreement 
in  writing  directing  the  case  to  be  dismissed,  and  specifying  the 
terms  on  which  it  is  to  be  dismissed,  as  to  costs,  and  shall  pay  to  the 
clerk  any  fees  that  may  be  due  to  him,  it  shall  be  the  duty  of  the 
clerk  to  enter  the  case  dismissed,  and  to  give  to  either  party  request- 
ing it  a  copy  of  the  agreement  filed;  but  no  mandate  or  other  process 
shall  issue  without  an  order  of  the  court.* 

*  An  appeUant  cannot  of  right  dismiss  his  own  appeal,  and,  when  an  appeal 
is  dismissed  on  his  motion,  he  is  not  entitled,  in  the  absence  of  special  equitable 
considerations,  to  have  the  order  expressed  to  be  without  prejudice;  but,  where 
an  appeal  from  an  interlocutory  order  granting  a  preliminary  injunction  ^w^s 
80  dismissed,  the  order  may  state  the  fact  that  the  dismissal  was  before  any 
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2L 

MOTIONS. 

L  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall 
contain  a  brief  statement  of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a 
motion,  and  no  more,  without  special  leave  of  the  court,  granted  be- 
fore the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the 
court,  sftiall  be  heard,  unless  previous  notice  has  been  given  to  the 
adrerae  party,  or  the  counsel  op  attorney  of  such  party. 

22. 

PARTIES  NOT  READY. 

1.  "Wbere  no  counsel  appears,  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  when  the  case  is  called  for  trial,^'  the 
defendant  may  have  the  plaintiff  called,  and  the  writ  of  error  or  ap- 
peal dismissed. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for 
trial,  the  court  may  proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give  judgment  according  to  the  right  of  the  case. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and 
there  i«  no  appearance  for  either  party,  the  case  shall  be  dismissed  at 
the  cost  of  the  plaintiff. 

23. 

PRINTING   RECORDS. 

The  counsel  for  the  plaintiff  in  error  or  appellant  shall  print  and 
file  with  the  clerk  of  tiie  court,  at  least  six  days  before  the  case  is 
called  for  argument,  twenty  copies  of  the  record,  unless  a  different 
order  as  to  such  printing  is  made  by  the  court,  either  of  its  own  mo- 
tion, or  upon  application  made  at  lea^t  ten  days  before  the  case  is 
called  for  argument;  and  shall  furnish  three  copies  of  the  printed 
record  to  the  adverse  party  at  least  six  days  before  the  argument. 
The  parties  may  stipulate  in  writing  that  parts  only  of  the  record 
shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed, 
but  the  court  may  direct  the  printing  of  other  parts  of  the  record. 
If  the  record  shall  not  have  been  printed  when  the  case  is  reached 

hearing  ou  the  merits.     Donallan  v.  Patent  Co.  (1st  Circuit)  24  C.  C.  A.  647, 
79  Fed.  385. 

An  appeal  wfll  be  dismissed  when  the  parties  have  settled  their  differences, 
and  the  farther  prosecution  of  the  appeal  is  collusive.  Benner  v.  Hayes  (7tb 
Circuit)  26  C.  C.  A.  271.  80  Fed.  953. 

*»  The  time  here  meant  is  not  the  time  of  going  through  the  docket  to  ar- 
range the  business  of  the  court,  but  the  time  of  actual  call  for  trial,  and  the 
motion  to  dismiss  cannot  be  entertained  before  that  time.  Lem  Hing  Dun 
V.  U.  S.  (0th  Ch-cuit)  1  C.  C.  A.  209,  49  Fed.  145. 
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in  the  regular  call  of  the  docket,'*  the  case  may  be  dismissed.  In 
case  of  reversal,  affirmance,  or  dismissed,  with  costs,  the  amount  paid 
for  printing  the  record  shall  be  taxed  against  the  party  against 
whom  costs  are  given* 

24. 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with 
the  clerk  of  this  court,  at  least  six  days  before  the  case  is  called 
for  argument,  twenty  copies  of  a  printed  brief,  one  of  which  shall, 
on  application,  be  furnished  to  each  of  the  counsel  engaged  upon 
the  opposite  side.**^  ^ ' 

2.  This  brief  shall  contain,  in  order  here  stated : 

(1)  A  concise  abstract  or  statement  of  the  case,  presenting  suc- 
cinctly the  questions  involved,  in  the  manner  in  which  they  are 
raised. 

(2)  A  specification  of  the  errors  relied  upon,**  whidi,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  separately  and  particularly 
each  errw  asserted  and  intended  to  be  urged;  *  and,  in  cases  brought 
up  by  appeal,  the  specification  shall  state,  as  particularly  as  may 
be,  in  what  the  decree  is  alleged  to  be  erroneous.!    When  the  error  al- 

«o  The  time  here  meant  is  not  the  time  of  going  thronsrh  the  docket  to  ar- 
range the  business  of  the  court,  but  the  time  of  actual  call  for  trial,  and  the 
motion  to  dismiss  cannot  be  entertained  before  that  time.  Lem  Hing  Dun 
V.  U.  S.  (9th  Circuit)  1  C.  C.  A.  209,  49  Fed.  145. 

21  The  object  of  this  ruie  and  rule  11  is  to  so  present  the  matter  raised  hy 
the  assignment  of  error  that  the  court  may  understand  what  Is  the  question 
It  Is  called  upon  to  decide,  without  going  beyond  the  assignment  Itself,  and 
also  that  the  party  excepting  may  be  confined  to  the  objection  taken  at  the 
time,  which  must  have  been  stated  specifically.  Van  Ounden  v.  Iron  Co.  (4th 
Circuit)  3  C.  C.  A.  294,  52  Fed.  838. 

These  provisions,  particularly  in  respect  to  assignments  and  specifications, 
of  error,  and  the  presentation  of  the  questions  to  be  discussed,  wiU  be  en- 
forced by  the  coml,  to  the  end  that  the  vital  issues  In  the  case  may  be  clearljr 
presented,  and  Immaterial  and  frivolous  matters  excluded  from  considera^ 
tion.  City  of  Lincoln  v.  Sun  Vapor  Street-Light  Co.  (8th  Circuit)  8  C.  C.  A. 
253,  69  Fed.  750. 

2  2  Each  specification  of  the  brief  should  conform  substantially  to  the  paiv 
tlcular  assignment  of  error  on  which  It  is  based.  Vlder  ▼.  O'Brien  (7th  Cir- 
cuit) 10  C.  C.  A.  385.  62  Fed.  326. 

An  assignment  of  error  is  waived  by  the  failure  of  plaintiff  in  error  to  refer 
to  it  in  his  brief.  Railway  Co.  v.  Reeder  (5th  Circuit)  22  C.  C.  A.  314,  76  FecL 
550. 

An  assignment  of  error,  stating  that  there  is  error,  in  that  the  court,  on  the 
whole  evidence,  should  have  rendered  a  decree  for  complainant,  is  too  gen- 
eral, and  cannot  be  aided  by  specifications  in  the  brief.  Doe  v.  Mining  Co.  C^tli: 
Circuit)  70  Fed.  465,  17  C.  C.  A.  190. 

*An  exception  and  specification  of  error  directed  to  a  portion  of  a  charge  to 
a  jury  containing  several  propositions,  some  of  which  are  favorable  to  the 
exceptant,  are  not  available  to  raise  the  question  of  error  in  such  charge. 
Pickbam  v.  Manufacturing  Co.  (7th  Circuit)  77  Fed.  663,  23  C.  C.  A.  39L 

tTbe  specifications  of  error  in  a  case  brought  up  by  appeal  should  be,  not 
that  the  evidence  shows  this  or  that,  but  that  in  this  or  that  particular,  sep- 
arately stated,  the  decree  is  erroneous.     Andrews  v.  National  Foundry  &  Pipe- 
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leged  is  to  the  admission  or  to  the  rejection  of  evidence,  the  speci- 
fication shall  quote  the  full  substance  of  the  evidence  admitted  or 
rejected.**  When  the  error  alleged  is  to  the  charge  of  the  court,  the 
specification  shall  set  out  the  part  referred  to  totidem  verbis,  wheth- 
er it  be  in  instructions  given  or  in  instructions  refused.'*  When  the 
error  alleged  is  to  a  ruling  upon  the  report  of  a  master,  the  specifl- 
eation  shall  state  the  exception  to  the  report,  and  the  action  of  the 
court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages 
of  the  record  and  the  authorities  relied  upon  in  support  of  each 
point.**  When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may 
be  deemed  necessary  to  the  decision  of  the  case  ehaM  be  printed  at 
length. 

Works  (7th  Circuit)  76  Fed.  106,  22  0.  O.  A.  110,  and  36  L.  R.  A.  139;  City 
of  Oconto  V.  Same,  Id. 

Specifications  that  "the  court  erred  In  directing  a  decree  for  the  complain- 
tnts  without  considering  and  providing  for  the  Just  and  equitable  claim  of  the 
defendant,"  and  **the  court  erred  In  disregardiug  the  equities  of  the  contro- 
versy." are  IngnfBcient  McFarlane  v.  GoUing  (7th  Circuit)  76  Fed.  23,  22  C. 
C.  A.  23. 

•♦When  a  specification  of  error  as  to  the  rejection  of  evidence  states  only 
the  subject  of  the  evidence,  and  does  not  give  its  substance,  and  the  brief  con- 
tains no  reference  to  the  page  of  the  record  showing  the  ruling,  the  matter 
is  not  properly  brought  to  the  attention  of  the  court  Mlgeon  v.  Railway  Co. 
(»th  Circuit)  23  C.  C.  A.  156,  77  Fed.  249;  Haldane  v.  U.  S.  (8th  Circuit)  16 
C.  C.  A.  447,  69  Fed.  819;  Safe-Deposit  (Do.  v.  Allen  (8th  Circuit)  27  C.  C.  A. 
87,  82  Fed.  148.  See,  also,  note  to  Ladd  v.  Mining  Co.  (8th  Circuit)  14  C.  O. 
A.  248. 

><  An  assignment  of  error  In  giving  Instructions  will  not  be  considered 
where  it  falls  to  comply  with  this  rule,  which  requires  that  the  part  of  the 
diarge  referred  to  be  set  out  In  totidem  verbis.  McClellan  v.  Pyeatt  (8th 
Circuit)  1  C.  C.  A.  613,  60  Fed.  686. 

The  court  will  not  consider  a  bill  of  exceptions  to  instructions  given  or 
refused,  unless  it  contains  the  evidence  on  which  the  question  of  law  raised 
by  the  instructions  arose.  It  is  not  enough  that  the  testimony  be  found  in 
another  part  of  the  record.  Improvement  Co.  v.  Frarl  (4th  Circuit)  7  O.  C. 
A.  149,  58  Fed.  171. 

3«  Assignments  of  error  relating  to  the  admission  of  evidence  will  not  be 
considered  where  they  do  not  quote  the  fuU  substance  of  the  evidence  admit- 
ted, and  the  brief  of  plaintiff  In  error  does  not  point  out  the  pages  of  the  rec- 
ord containing  such  evidence  and  the  exceptions  to  Its  admission.  Safe-De- 
posit Co.  V.  AUen  (8th  Circuit)  82  Fed.  148,  27  C.  C.  A.  87;  Haldane  v.  U.  S. 
(8th  Circuit)  69  Fed.  819,  16  C.  C.  A.  447;  Mlgeon  v.  Railway  Co.  (9th  Circuit) 
77  Fed.  249,  23  C.  C.  A.  156;  Slpes  v.  Seymour  (8th  Circuit)  76  Fed.  116,  22 
C.  C.  A.  90.  See,  also,  note  to  Ladd  v.  Mining  Ck>.  (8th  Circuit)  14  C.  C.  A. 
24& 

If  counsel  for  plaintifT  In  error  considers  the  errors  he  assigns  too  trivial  to 
warrant  him  In  finding  and  citing  the  pages  of  the  record  which  present  them, 
the  court  will  not  search  for  them.  Hoge  v.  Magnes  (8th  Circuit)  85  Fed.  355, 
29  a  C.  A.  554. 

Specifications  of  error  which,  though  quoted  In  the  brief,  are  not  therein  sup- 
ported by  argument  or  citation,  or  even  a  suggestion  to  point  out  the  ques- 
tion intended  to  be  raised,  must  be  regarded  as  waived,  even  if  they  have  been 
noticed  on  the  argument  Plckbam  v.  Manufacturing  Co.  (7th  Circuit)  77  Fed. 
063,  23  G.  a  A.  391. 
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3.  The  counsel  for  a  defendant  in  error  or  an  appeHee  shall  file 
with  the  derk  twenty  printed  copies  of  his  brief  at  least  three  days 
before  the  case  is  called  for  hearing.  His  brief  shall  be  of  a  like 
character  with  that  required  of  the  plaintiff  in  error  or  appellant,  ex- 
cept that  no  specification  of  errors  shall  be  required,  and  no  state- 
ment of  the  case,  unless  that  presented  by  the  plaintiff  in  error  or 
appellant  is  controverted, 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section 
997  of  the  Eevised  Statutes,  counsel  will  not  be  heard,  except  at  the 
request  of  the  court;  and  errors  not  specified  according  to  this  rule 
will  be  disregarded;  but  the  court,  at  its  option,  may  notice  a  plain 
error  not  assigned  or  specified.ft 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appel- 
lant is  in  default,  the  case  may  be  dismissed  on  motion;  and,  when  a 
defendant  in  error  or  an  appellee  is  in  default,  he  will  not  be  heard, 
except  on  consent  of  his  adversary,  and  by  request  of  the  court 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  ad- 
verse party;  but,  if  a  printed  brief  or  argument  is  filed,  the  adverse 
party  will  be  entitled  to  be  heard  by  two  counsel. 

26. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled 
to  open  and  conclude  the  argument  of  the  case.  But  when  there  are 
cross  appeals  they  shall  be  argued  together  as  one  case,  and  the 
plaintiff  in  the  court  below  shall  be  entitled  to  open  and  conclude 
the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument 
of  a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument, 
and  no  more,  without  special  leave  of  the  court,  granted  before  the 
argument  begins.  The  time  thus  allowed  may  be  apportioned  be- 
tween the  counsel  on  the  same  side  at  their  discretion:  provided,  al- 
ways, that  a  fair  opening  of  the  case  shall  be  made  by  the  party  hav- 
ing the  opening  and  closing  arguments. 

26. 

FORM  OF  PRINTED  RECORDS,  ARGUMENTS,  AND  BRIEFS. 

All  records,  arguments,  and  briefs,  printed  for  the  use  of  the  court, 
must  be  in  such  form  and  size  that  they  can  be  conveniently  bound 
together,  so  as  to  make  an  ordinary  octavo  volume. 

ft  See  note  8  to  rule  11,  page  cU.,  supra. 
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27, 

COPIES  OF  RECORDS  AND  BRIEFS. 

The  clerk  shall  carefully  preserve  in  his  office  one  copy  of  the 
printed  record  in  every  case  submitted  to  the  court  for  its  considera- 
tion, and  of  all  printed  motions,  briefs,  and  arguments  filed  therein. 

28. 

OPINIONS  OF  THE  COURT. 

1  All  opinions  delivered  by  the  court  shall,  immediately  upon  the 
delivery  thereof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  Ihe  clerk 
of  this  court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the  judge  delivering 
the  same  need  not  be  copied  by  the  clerk  into  a  book  of  records; 
bot,  at  the  end  of  each  term,  the  clerk  shall  cause  such  printed  opin- 
ions to  be  bound  in  a  substantial  manner  into  one  or  more  volumes, 
and  when  so  bound  they  shall  be  deemed  to  have  been  recorded, 
within  the  meaning  of  this  rule; 

29. 

REHEARING. 

A  petition  for  rehearing  after  judgment  can  be  presented  only  at 
the  term  at  which  judgment  is  entered,  unless  by  special  leave 
granted  during  the  term;  and  must  be  printed,  and  briefly  and  dis- 
tinctly state  its  grounds,  and  be  supported  by  certificate  of  coun- 
sel;** and  will  not  be  granted,  or  permitted  to  be  argued,  unless  a 
judge  who  concurred  in  the  judgment  desires  it,  and  a  majority  of 
the  court  so  determines. 

"A  petition  for  rehearing  not  supported  by  a  certificate  of  counsel  should 
be  denied.    Hinds  v.  Keith  (5th  Chrcuit)  6  C.  C.  A.  231.  57  Fed.  10. 

Petitions  for  rehearings  are  regulated  by  this  rule,  and  no  new  matter  can 
be  introduced  upon  such  a  petition.  Therefore,  except  in  special  cases,  and 
then  only  by  leave  of  court,  no  cases  can  be  filed  except  the  petition  itself  in 
the  form  prescribed  in  the  rule.  Gregory  v.  Pike  (Ist  Circuit)  16  C.  C.  A.  33, 
67  Fed.  837. 

The  fact  that  a  case  is  one  of  great  importance  is  not  sufiicient  ground  for 
granting  a  rehearing  when  there  is  no  suggestion  tliat  any  consideration  or 
authority  entitled  to  weight  has  been  overlooked;  and  this  is  especially  true 
in  cases  arising  under  the  constitution  and  laws  of  the  United  States,  as  to 
which  the  decisions  of  this  court  are  not  made  final  by  section  6  of  the  judiciary 
act  of  March  3,  1881.    Camfleld  y.  U.  S.  (Bth  Circuit)  14  O.  C.  A.  228»  67  Fed. 

n. 
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80. 

INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  In  this  court,  and 
the  judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be 
calculated  and  levied,  from  the  date  of  the  judgment  below  until 
the  same  is  paid,  at  the  same  rate  that  similar  judgments  bear  in- 
terest in  the  courts  of  the  state  or  territory  where  such  judgment 
was  rendered.** 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings 
on  the  judgment  of  the  inferior  court,  and  shall  appear  to  have  been 
sued  out  merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per 
cent,  in  addition  to  interest,  shall  be  awarded  upon  the  amount  of 
the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of 
money  in  cases  in  equity,  unless  otherwise  ordered  by  this  court 

4  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if 
specially  directed  by  the  court 

31. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  ex- 
cept where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall 
be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 
agreed  by  the  partiea* 

26  The  purpose  of  this  rule  Is  to  give  to  suitors  whose  money  decrees  are 
affirmed,  Interest  thereon  from  the  date  of  their  entry  until  paid,  if,  by  the 
state  law,  interest  might  have  been  allowed  in  the  state  courts,  and  at  the 
rate  provided  by  the  state  law;  but  it  was  not  the  intention  to  adopt  state 
rules  of  practice  in  reference  to  the  necessity  for  an  express  provision  In  the 
Judgment  or  decree  appealed  from  for  the  allowance  ot  Interest  The  aUow- 
ance  of  such  interest,  however,  is  within  the  power  of  the  circuit  court  of  i^ 
peals  alone;  and,  when  a  decree  malting  no  provision  for  interest  is  affirmed 
by  a  decree  and  mandate  also  silent  on  that  point,  the  lower  court  has  no  power 
to  aUow  interest    Hagerman  v.  Moran  (9th  Circuit)  21  0.  0.  A.  242,  75  Fed.  97. 

♦Plaintiffs  brought  an  action  in  the  United  States  circuit  court,  whose  Ju- 
risdiction of  the  case  rested  whoUy  upon  diverse  citizenship,  alleging  in  their 
complaint  that  they  were  residents  of  the  state  of  Montana,  but  faUing  to 
allege  that  they  were  citizens  thereof.  The  defendants  answered.  There  was 
a  protracted  trial  of  the  case,  resulting  in  a  verdict  and  Judgment  for  the  plain- 
tiffs. The  defendants  moved  for  a  new  trial,  upon  numerous  grounds.  This 
motion  was  denied.  The  defendants  then  presented  voluminous  bUls  of  ex- 
ceptions, sued  out  a  writ  of  error,  and  presented  numerous  assignments  of 
error.  At  no  stage  of  the  proceedings,  until  the  hearing  in  the  circuit  court  of 
appeals,  did  the  defendants  suggest  the  defect  in  the  allegations  of  citizen- 
ship, nor  the  want  of  Jurisdiction;  but,  upon  such  a  hearing,  they  moved  to 
dismiss  the  writ  of  error,  and  remand  the  cause,  with  instructions  to  dismiss 
it,  for  want  of  Jurisdiction.  It  clearly  appeared  from  the  record,  though  not 
by  direct  averment,  that  the  necessary  diversity  of  citizenship  existed.  Held 
that,  as  the  court  was  without  Jurisdiction,  because  of  the  defective  averment, 
the  cause  would  be  remanded  for  appropriate  action  by  the  circuit  court, 
which  might,  in  its  discretion,  permit  an  amendment;  but,  as  the  writ  of  er- 
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2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  defendant  in  error  or  appellee, 
onless  otherwise  ordered  by  the  conrt*^ 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  un- 
less otherwise  ordered  by  the  court.f  The  cost  of  the  transcript 
of  the  record  from  the  court  below  shall  be  taxable  in  that  court  as 
costs  in  the  case. 

L  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party,  but  in  such  cases  no  costs  shall  be  allowed 
In  this  court  for  or  against  the  United  States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of 
the  clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate, 
or  other  proper  process,  sent  to  the  court  below,  and  annex  to  the 
same  the  bill  of  items  taxed  in  detail. 

ror  was  superfluous,  the  costs  thereof  would  be  taxed  against  the  defendants. 
Boarman^  District  Judge,  dissenting.  Hunt  ▼.  Howes  (5th  Ghtmlt)  21  C.  O. 
A.  356,  74  Fed.  667. 

ST  Upon  the  aflhrmance  of  a  Judgment,  with  costs,  by  the  circuit  court  of 
appeals,  an  attorney's  fee  of  $20  Is  taxable  against  plaintiff  In  error,  as  this 
is  the  uniform  practice  of  the  supreme  court  under  a  rule  Identical  with 
the  aboTe  rule,  and  as  the  act  creating  the  circuit  court  of  appeals  declares 
that  **the  costs  and  fees  In  the  supreme  court  now  provided  for  by  law  shall 
be  costs  and  fees  In  the  circuit  courts  of  appeals.*'  Railroad  Ck>.  y.  McDonald 
(8th  Circuit)  9  C.  0.  A.  129,  60  Fed.  522. 

That  the  ig;>pel]ate  court  sustains  the  decree  of  the  court  below  on  grounds 
other  than  those  assigned  by  the  latter  court  Is  not  necessarily  a  reason  for 
depriving  the  appellees  of  their  costs  on  appeal,  especially  when  the  appellate 
court  has  not  found  it  necessary  to  go  to  the  extent  of  considering  the  rea- 
sons on  which  the  court  below  decided  the  case.  Post  ▼.  Blectrical  Co.  (1st 
Circuit)  32  C.  C.  A.  151,  89  Fed.  1. 

Where  the  appellant  appeals  from  the  whole  decree,  but  only  succeeds  in 
modifying  it  In  a  minor  particular,  neither  party  wlU  be  given  the  costs  of 
the  appdhite  court  Packard  v.  Ladng-Stud  Co.  (1st  Circuit)  16  C.  C.  A. 
689,  70  Fed.  66,  followed.  New  England  R.  Co.  v.  Carnegie  Steel  Co.  (1st 
Circuit)  21  C.  C.  A.  219.  75  Fed.  54 

The  appellate  courts  cannot  imdertake  to  apportion  the  costs  therein,  be- 
tween the  parties,  in  all  cases  in  which  the  Judgment  is  affirmed  in  part  and  re- 
versed hi  part     Tefft  v.  Stem  (6th  CJircuit)  21  C.  C.  A.  73,  74  Fed.  755. 

t  Where  the  appeal  has  substantlaUy  prevailed,  as  where  the  decree  is  re- 
versed as  to  the  most  important  part,  the  appellant  is  entitled  to  the  statutory 
costs.     Trust  Co.  v.  Snyder  (7th  Circuit)  77  Fed.  818.  23  C.  C.  A.  480. 

On  a  libel  for  a  collision  in  which  libelant's  vessel  was  sunk,  the  claimants 
set  forth  in  their  answer  certain  damages  to  their  own  vessel,  but  filed  no 
cross  libeL  The  district  court  found  the  claimants*  vessel  solely  in  fault,  and 
decreed  accordingly.  On  appeal  the  circuit  court  of  appeals  reversed  the  de- 
cree, deciding  that  both  vessels  were  in  fault,  and  that  the  damages  should 
l>e  equaUy  divided.  Held,  that  the  appellants  were  entitled  to  full  costs  of 
the  appellate  court,  and  that  the  costs  of  the  district  court  should  be  equally 
divided.  The  Horace  B.  Parker  ast  Circuit)  76  Fed.  238,  22  C.  C.  A.  418; 
Chishohn  v.  Abbott,  Id. 

Where  the  i^pellant  appeals  from  the  whole  decree,  but  only  succeeds  in 
modifying  it  In  a  minor  particular,  neither  party  will  be  given  the  costs  of  the 
appeHate  court  New  England  R.  CJo.  v.  C^arnegle  Steel  Ck>.  (1st  Circuit)  75 
Fed.  54,  21  C.  0.  A.  219. 

The  appellate  courts  cannot  undertake  to  apportion  the  costs  therein,  be- 
tween the  parties,  in  all  cases  in  which  the  judgment  is  affirmed  in  part  and 
rerersed  to  part     Tefft  v.  Stem  (6th  Circuit)  21  C.  C.  A.  73.  74  Fed.  755. 
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6.  In  all  cases  certified  to  the  supreme  court  or  removed  thereto 
by  certiorari  op  otherwise,  the  fees  of  the  clerk  of  this  court  shall 
be  paid  before  a  transcript  of  the  record  shall  be  transmitted  to  the 
supreme  court. 

32. 

MANDATE. 

In  all  cases  finally  determined  in  this  court,  a  mandate,  or  other 
proper  process  in  the  nature  of  a  procedendo,  shall  be  issued,  on  the 
order  of  this  court,  to  the  court  below,  for  the  purpose  of  informing 
such  court  of  the  proceedings  in  this  court,  so  that  further  proceed- 
ings may  be  had  in  such  court  as  to  law  and  justice  may  appertain.^* 

33. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the? final  decision  of  any  court  or  judge 
declining  to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  pris- 
oner shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  writ  after  it  has  been  issued,  the  prisoner  shall  be 
remanded  to  the  custody  from  which  he  was  taken  by  the  writ,  or 
shall,  for  good  cause  shown,  be  detained  in  custody  of  the  court  or 
judge,  or  be  enlarged  upon  recognizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  prisoner,  he  shall  be  enlarged  upon  recognizance, 
with  surety,  for  appearance  to  answer  the  judgment  of  the  appellate 
court,  except  where,  for  special  reasons,  sureties  ought  not  to  be 
required. 

34. 

MODELS,  DIAGRAMS.  AND  EXHIBITS  OP  MATERIAIi. 

1.  Models,  diagrams,  and  exhibits  of  material,  forming  part  of  the 
evidence  taken  in  the  court  below,  in  any  case  pending  in  this  court, 
on  writ  of  error  or  appeal,  shall  be  placed  in  the  custody  of  the 
marshal  of  this  court  at  least  ten  days  before  the  case  is  heard  or 
submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in  the 
custody  of  the  marshal  for  the  inspection  of  the  court  on  the  hearing 
of  a  case,  must  be  taken  away  by  the  parties  within  one  month  after 
the  case  is  decided.  When  this  is  not  done,  it  shall  be  the  duty  of 
the  marshal  to  notify  the  counsel  in  the  case,  by  mail  or  otherwise, 
of  the  requirements  of  this  rule;  and,  if  the  articles  are  not  removed 
within  a  reasonable  time  after  the  notice  is  given,  he  shall  destroy 
them,  or  make  such  other  disposition  of  them  as  to  him  may  seem 
best 

38  It  is  not  necessary  to  recite  in  the  mandate  every  step  in  the  various  stages 
of  the  cause.  Andrews  v.  Thum  (Ist  Circuit)  18  C.  0.  A.  666,  72  Fed.  290.  See. 
also,  note  30  to  section  lO  of  the  act  creating  the  court  of  appeals,  page  xzziT«» 
supra. 
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TABLB  OF  FBES. 


Ordered,  that  the  table  of  fees  and  costs  in  the  circuit  conrts  of 
appeals,  established  in  pursuance  of  the  act  of  congress  of  February 
19, 1897,  by  order  of  January  10,  1898,  be,  and  the  same  is  hereby, 
amended  as  to  the  item  for  "Preparing  the  record  for  the  printer,  in- 
dezing  the  same,  superyising  the  printing  and  distributing  the  copies, 
for  each  printed  page  of  the  record  and  index,  .15,"  by  substituting 
twenty-five  centB  in  place  of  fifteen  cents,  for  each  printed  page,  so 
that  said  order  as  amended  shall  read  as  follows: 

Ordered,  in  pursuance  of  the  act  of  congress  of  February  19,  1897 
(29  Stat.  536,  c.  263),  that  the  following  table  of  fees  and  costs  in 
the  circuit  courts  of  appeals  be,  and  the  same  is  hereby,  established, 
to  take  effect  on  the  first  day  of  March,  A.  D.  1898,  and  no  other  fees 
and  costs  than  those  therein  named  shall  thereafter  be  charged: 

Docketing  a  case  and  fiUng  the  record $  5  OQ 

Entering  an  appearance 25 

Transferring  a  case  to  the  printed  calendar 1  00 

Entering  a  continuance 25 

Filing  a  motion,  order,  or  other  paper 25 

Entering  any  rule,  or  making  or  copying  any  record  or  other  paper,  for 

each  one  hundred  words 20 

Entering  a  Judgment  or  decree i  00 

Every  search  of  the  records  of  the  court  and  certifying  the  same. ...      1  00 

Affixing  a  certificate  and  a  seal  to  any  paper 1  00 

Receiving,  keeping,  and  paying  money,  in  pursuance  of  any  statute  or 

order  of  court,  one  per  cent  on  the  amount  so  receiyed,  kept  and  paid. 
Preparing  the  record  for  the  printer,  indexing  the  same,  supervising 

the  printing  and  distributing  the  copies,  for  each  printed  page  of  the 

record  and  index 25 

Kaking  a  manuscript  copy  of  the  record,  vrhen  required  by  the  rules, 

for  each  one  hundred  words  (but  nothing  in  addition  for  supervising 

the  printing) 20 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a  mandate  or 

other  process  5  00 

Fning  briefs,  for  each  party  appearing 5  00 

Copy  of  an  opinion  of  the  court,  certified  under  seal,  for  each  printed 

page  (but  not  to  exceed  five  dollars  In  the  whole  for  any  copy) 1  00 

Attorney's  docket  fee 20  00 

I,  James  H.  McKenney,  clerk  of  the  supreme  court  of  the  United 
States,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  order 
of  said  supreme  court  entered  on  February  28,  1898,  in  pursuance  of 
the  act  of  congress  of  February  19,  1897,  as  tiie  same  remains  upon 
the  files  and  records  of  said  supreme  court. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  said  supreme  court,  at  the  city  of  Washington,  this  11th  day  of 
March,  A.  D.  1898, 

[Seal]  JAMES  H.  McKENNEY, 

Clerk  of  the  Supreme  Court  of  the  United  States. 
31  CCA.  (clxxi)* 


Digitized  by 


Google 


Digitized  by 


Google 


JUDGES 


OV  THl 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 

Hfln.  HORACB  QRAT.  Circuit  Jaitloe Washington.  D.  0. 

Hon.  LE  BARON  B.  COLT,  Circuit  Judge BHitol.  R.  L 

Hon.  WILLIAM  L.  PUTNAM,  Circuit  Judge PorUand.  Me. 

Hob.  NATHAN  WBBB.  Dlatrtct  Judge,  Maine Portland,  Me. 

Hon.  EDGAR  ALDRICH,  District  Judge,  New  Hampshire LltUeton.  N.  H. 

Hon.  THOMAS  L.  NBL80N,  District  Judges  MassachusetU.^ Worcester,  Mass. 

Hon.  FRANCIS  C.  LOWBLL,  District  Judge,  Massachusetts.' Boston,  Mass. 

Hon.  ARTHUR  U  BROWN»  District  Judge.  Rhode  Island ProTldence.  R.  L 


SECOND  CIRCUIT. 

Hon.  RUFU3  W.  PSCKHAM,  Circuit  Justice Washington,  D.  0. 

Hon.  WILLIAM  J.  WALLACE,  Circuit  Judge Albany,  N.  T. 

Hon.  IE.  HBNRT  LACOMBB,  Circuit  Judge New  York,  N.  T. 

Hon.  NATHANIEL  SHIPMAN.  Circuit  Judge Hartford,  Conn. 

Hon.  WILLIAM  K.  TOWNSBND,  DUtrlct  Judge,  ConnecUcut New  Haven,  Conn. 

Hon.  ALFRED  C.  COXB,  District  Judge,  N.  D.  New  York Utlca,  N.  Y. 

Hon.  ADDISON  BROWN,  District  Judge,  8.  D.  New  York New  York.  N.  Y. 

Hon.  CHARLES  L.  BENEDICT,  District  Judge,  B.  D.  New  York.* Brooklyn,  N.  Y. 

Hon.  ASA  W.  TENNEY,  District  Judge,  E.  D.  New  York.* Brooklyn,  N.  Y. 

Hon.  EDWARD  B.  THOMAS,  District  Judge,  E.  D.  New  York.*..  29  Liberty  St,  New  York. 
Hon.  HOTT  H.  WHEELER,  District  Judge,  Vermont. Brattleboro.  Vt 


THIRD  CIRCUIT. 


Hon.  GEORGE  SHIRA8,  Jr..  Circuit  Justice Washington,  D.  0. 

Hon.  MARCUS  W.  ACHBSON,  Circuit  Judge Ptttsburgh,  Pa. 

Hon.  GEORGE  M.  DALLAS,  Circuit  Judge Philadelphia,  Pa. 

Hon.  EDWARD  O.  BRADFORD.  District  Judge.  Delaware.* Wilmington.  Del. 

Hon.  ANDREW  KIRKPATRICK.  District  Judge.  New  Jersey Trenton.  N.  J. 

Hon.  WILLIAM  BUTLBR,  DUtrict  Judge,  E.  D.  Pennsylyanla Philadelphia,  Pa. 

Hon.  JOSEPH  BUFFINOTON,  District  Judge,  W.  D.  PennsylvanU PitUburgh,  Pa. 


*  Deceased  Norember  21.  1897. 

*  ComnUssloned  January  10.  1898. 

*  Resigned  June  6.  1897.  to  take  effect  on  ap- 

pointment of  successor. 


*  Confirmed  July  8.  1897.     Deceased  Decem- 

ber 10,  1897. 

*  Commissioned  February  15,  1898» 

*  Confirmed  May  11.  1897. 
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FOURTH  CIRCUIT. 

Hon.  MELVILLE  W.  FULLER,  Circuit  Justice Wuhlngton,  D.  C. 

Hon.  NATHAN  QOFF,  Circuit  Judge Clarksburg.  W.  Va. 

Hon.  CHARLES  H.  8IM0NT0N.  Circuit  Judge Charleston.  S.  C. 

Hon.  THOMAS  J.  MORRIS.  District  Judge.  MaryUnd Baltimore.  Md, 

Hon.  AUGUSTUS  S.  SEYMOUR.  District  Judge,  E.  D.  North  Carolina.*...  New  Berne,  N.  C. 

Hon.  THOMAS  R.  PURNELL,   District  Judge.  E.  D.  North  Carolina.* Raleigh,  N.  C. 

Hon.  ROBERT  P.  DICK,  District  Judge,  W.  D.  North  Carolina.* Greensboro.  N.  C. 

Hon.  HAMILTON  G.  BWART.  District  Judge,  W.  D.  North  Carollna.*..Hendersonvllle,  N.  C. 
Hon.  WILLIAM  H.  BRAWLEY,  District  Judge,  B.  and  W.  D.  South  Car... Charleston.  S.  C. 

Hon.  ROBERT  W.    HUGHES.   DUtrict  Judge.  E.  D.  Virginia.* Norfolk.  Va. 

Hon.  EDMUND  WADDILL.  Jr.,  District  Judge,  E.  D.  Virginia.* Richmond,  Va. 

Hon.  JOHN   PAUL,   District  Judge.   W.   D.    VirginU Harrisonburg,   Va. 

Hon.  JOHN  J.  JACKSON,  DUtrict  Judge,  West  VirginU Parkersburg.  W.  Va. 


FIFTH  CIRCUIT. 

Hon.  EDWARD  D.  WHITE,  Circuit  Justice Washington,  D.  C. 

Hon.  DON  A.  PARDEE,  Circuit  Judge New  Orleans,  La. 

Hon.  A.  P.  Mccormick,  circuit  Judge DaUaa,  Tex. 

Hon.  JOHN  BRUCE,  DUtrict  Judge,  M.  and  N.  D.  Alabama Montgomery,  Ala. 

Hon.  HARRY  T.  TOULMIN.  DUtrict  Judge,  S.  D.  AUbama Mobile,  Ala. 

Hon.  CHARLES   S WAYNE.   District  Judge.   N.  D.  Florida Jacksonville.  Fla. 

Hon,  JAMES  W.  LOCKE,  District  Judge,  8.   D.  Florida Key  West.  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge.  N.  D.  Georgia Atlanta.  Ga. 

Hon.  EMORY  SPEER.  District  Judge,  S.  D.  Georgia Macon,  Ga. 

Hon.  CHARLES  PARLANCE.  District  Judge.  B.  D.  Louisiana New  Orleans.  La. 

Hon.  ALECK  BOARMAN,  District  Judge.  W.  D.  Louisiana. Shreveport.  La, 

Hon.  HENRY  C.  NILES,  District  Judge,  N.  and  S.  D.  Mississippi Kosciusko,  Miss. 

Hon.  DAVID  B.  BRYANT,  District  Judge,  B.  D.  Texas Sherman.  Tex. 

Hon.  JOHN  B.  RECTOR,  District  Judge.  N.  D.  Texas.* Dallas,  Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge,  N.  D.  Texas.* Ft  Wortli,  Tex, 

Hon.  THOMAS  8.  MAXBY,  District  Judge.   W.  D.  Texas Austin.  Tex. 


SIXTH  CIRCUIT. 


Hon.  JOHN  M.  HARLAN,  Circuit  Justice Washington.  D.  C. 

Hon.  WILLIAM  H.  TAFT,  Circuit  Judge Cincinnati.  Ohio. 

Hon.  HORACE  H.  LURTON.  Circuit  Judge Nashville,  Tenn. 

Hon.  JOHN  WATSON  BARR,  District  Judge,   Kentucky Louisville,  Ky. 

Hon.  HENRY  H.  SWAN,  District  Judge.  B.  D.  Michigan Detroit.  MIcli, 

Hon.  HENRY  F.  SBVERENS,  District  Judge.  W.  D.  Michigan Kalamaxoo,  Mich. 

Hon.  AUGUSTUS  J.  RICKS,  District  Judge.  N.  D.  Ohio Cleveland.  Oblo. 

Hon.  GEORGE  R.  SAGE,  District  Judge.  S.  D.    Ohio Cincinnati,    Ohio. 

Hon.  CHARLES  D.  CLARK.  District  Judge,  E.  and  M.  D.  Tennessee..  Chattanooga,  Tenn. 
Hon.  ELI  8.  HAMMOND,  District  Judge.  W.  D.  Tennessee MemphU.  Tenn. 


*  Deceased  February  19,  1897. 
•Confirmed  May  6,  1897. 

'  Resigned  January  12.  1S98,  to  take  effect  on 
appointment  of  successor. 

*  Commissioned  July  13,  1898. 


*  Resigned  March  4.  1898. 

*  Commissioned  March  22,  1898, 
v  Deceased    April    9,    1898. 

*  Commissioned  July  13,  1898. 
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SEVENTH  CIRCUIT. 


Hon.  HENRY  B.  BROWN.  Circuit  Justice Washington,  D.  C. 

Hon.  WILUAM  A.  WOODS.  Circuit  Judge Indianapolin.  Ind. 

Hon.  JAMBS  O.  JENKINS,  Circuit  Judge Milwaukee,  Wis. 

Hon.  JOHN  W.  SHOW  ALTER,  Circuit  Judge Chicago,  111. 

Hon.  PETER  S.  QROSSCUP.  District  Judge.  N.  D.  Illinois.  .4259  Grand  Boulevard,  Chicago. 

Hon.  WILLIAM  J.  ALLEN,  District  Judge.  S.  D.   Illinois Springfield.  111. 

Hon.  JOHN  H.  BAKER.  District  Judge,  Indiana. Goshen.  Ind. 

Hon.  WILLIAM  H.  SEAMAN.  District  Judge.  B.  D.  Wisconsin Sheboygan.  Wis. 

Hon.  ROMANZO  BUNN.  District  Judge.  W.  D.  Wisconsin Madison,  Wis. 


EIGHTH  CIRCUIT. 

Hon.  DAVID  J.  BREWER.  Circuit  JusUce Washington,  D.  C. 

Hon.  HENRY  C.  CALDWELL,  Circuit  Judge Little  Rock.  Ark. 

Hon.  WALTER  H.  SANBORN.  Circuit  Judge St.  Paul.  Minn. 

Hon.  AMOS  M.  THAYER,  Circuit  Judge St.  Louis,  Mo. 

Hon.  JOHN  A.  WILLIAMS.  District  Judge,  E.  D.  Arkansas Little  Rock,  Ark. 

Hon.  ISAAC  C.  PARKER,  District  Judge.  W.  D.  Arkansas.  ^ Ft.  Smith,  Ark. 

Hon.  JOHN  H.  ROGERS.  District  Judge,  W.    D.  Arkansas.* Ft.  Smith,  Ark. 

Hon.  MOSES  HALLETT.  District  Judge,  Colorado Denver.  Colo. 

Hon.  OLIVER  P.   SHIRAS.   District  Judge,    N.  D.  Iowa Dubuque,  Iowa. 

Hon.  JOHN  S.  WOOLSON.  District  Judge.  S.  D.  Iowa Mount  Pleaaant.  Iowa. 

Hon.  CASSnrS  G.  FOSTER,  District  Judge,   Kansas Topeka.  Kan. 

Hon.  RENN8ELAER  R.  NELSON,  District   Judge,   Minnesota.* St.  Paul.   Minn. 

Hon.  WM.  LOCHREN.  District  Judge,  Minn  esoU.« Minneapolis,  Minn. 

Hon.  ELMER  B.  ADAMS.  District  Judge,  E.  D.  Missouri St.  Louis,  Mo. 

Hon.  JOHN  P.  PHILIPS,  District  Judge,  W.  D.  Missouri Kansas  City.  Mo. 

Hon,  ELMER  S.  DUNDY,  District  Judge,  Nebraska.* Omaha.  Neb. 

Hon.  WILLIAM  D.  McHUGH,  District  Judge,  Nebraska.* Om*ha,  Neb. 

Hon.  W.  H.  MUNGER.  District  Judge,  Nebraska... Omaha.  Neb. 

Hon.  ALFRED  D.  THOMAS,  District  Judge.  North  Dakota.^ Fargo,  N.  D. 

Hon.  CHARLES  F.  AMIDON.  District  Judge.  North  Dakota.* Fargo.  N.  D. 

Hon.  ALONZO  J.  EDOERTON.  District  Judge.  South  Dakota.* Sioux  Falls.  S.  D. 

Hon.  JOHN  B.  GARLAND,  District  Judge,  South  DakoU.»» Sioux  Falls.  S.  D. 

Hon.  JOHN  A.  MARSHALL,  District  Judge.  Utah Salt  Lake  City,  UUh. 

Hon.  JOHN  A.  RINER,  District  Judge,  Wyoming Cheyenne,  Wyo. 


NINTH  CIRCUIT. 


Hon.  STEPHEN  J.  FIELD,  Circuit  Justice." Washington,  D.  C. 

Hon.  JOSEPH  McKENNA,  Circuit  Justice." San  Francisco,  Cal. 

Hon.  JOSEPH  McKENNA.  Circuit  Judge." San  Francisco.  Cal. 


^  Deceased  Norember  17.  1896. 
'Commissioned  December  15.  1896. 

*  Resigned  May  16.  1896. 

*  Commissioned    May    18.     1896.     Confirmed 

same  date. 
■  Deceased  October  28.  1896. 
*Re«ieiied. 
» Deceased  August  8.  1896. 


*  Commissioned  August  81.  1896.    Confirmed 

February  18,  1897. 

*  Deceased  August  9,  1896. 

^  Commissioned  December  15,  1896. 
^^  Resigned  December  1,  1897. 
>*  Commissioned  January  21,  1898. 
^  Resigned. 
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Hon.  WM.  W.  MORROW,  Circuit  Judce.^ San  Francisco.  Cal. 

Hon.  WILLIAM  B.  OILBBRT.  Circuit  Judg* Portland,  Ore. 

Hon.  BRSKINB  M.  ROSS.  Circuit  Judge. Lob  Angeles.  Cal. 

Hon.  JOHN  J.  DB  HAVBN,  District  Judge,   N.  D.  California.* San  Francisco.  Cal. 

Hon.  OLIN  WELLBORN.  District  Judge.  S.  D.  CalifornU Los  Angeles.  CaL 

Hon.  HIRAM    KNOWLBS,    District   Judge.    Montana Helena.  Mont 

Hon.  CORNBLIUS  H.  HANFORD.  District  Judge.  Washington SeatUe.  Wash. 

Hon.  THOMAS  P.  HAWLBY.  District  Judge,  Nevada. Carson  Cltj.  Nev. 

Hon.  CHARLES  B.    BELLINGER.    District    Judge.  Oregon Portland,  Ore. 

Hon.  JAMES  H.  BBATTT.   District  Judge,    Idaho Boise  City.  Idaho. 

Hon.  ARTHUR  K.  DBLANBY.  District  Judge.  Alaska.* Juneau. 

Hon.  CHARLBS  S.  JOHNSON.  Dlstriot  Judge.  Alaska.^ Sitka. 

1  Commissioned  May  SO.  1897.  I  *  Removed. 

*  Commissioned  June  i,  1897.  i  *  Commissioned  July  28.  1897. 
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678. 
Injuries  to  trespasser  on  train.     31  C. 

0.  A.  76. 
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CASES 

ARGUED  AND  DETERMINED 

IN   THE 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


(87  Fed.  329.) 

SAFFER  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     May  9,  1898.) 

No.  993. 

1.  Criminal  Law— Evidence— Subsequbnt  Crimes— Relevancy. 

On  a  trial  for  mailing  lewd  and  lascivious  letters,  in  which  the  only  issue 
for  the  jury  is  whether  they  were  sent  through  the  mails  or  in  some  other 
way,  evidence  of  subsequent  illicit  relations  between  the  writer  and  the 
addressee  of  the  letters  is  irrelevant.^ 
8l  Witness- CbossExamination. 

A  witness  may  not  be  cross-examined  upon  a  subject  concerning  which 
be  has  not  testified  in  chief,  unless  such  cross-examination  is  in  the  form 
which  lays  a  proper  foundation  for  impeachment 
8.  Same— Impeachment. 

When  a  witness  is  cross-examined  on  a  matter  collateral  to  the  issue, 
his  answer  cannot  be  subsequently  contradicted  by  the  party  who  put  the 
questions. 

In  Error  to  the  District  (Dourt  of  the  United  States  for  the  Western 
District  of  Arl^nsas. 

Wm.  M.  Cravens,  for  plaintiff  in  error. 
F.  A.  Youmans,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIRA8, 
District  Judge. 

SANBORN,  Circuit  Judge.  The  plaintiff  in  error,  L.  A.  Saffer, 
pleaded  not  guilty  to  an  indictment  for  mailing  two  lewd  and  lascivi- 
ous letters  on  July  15,  1895,  and  on  August  6,  1895,  respectively,  and 
after  a  trial  by  a  jury  was  convicted,  and  sentenced  to  imprisonment 
at  hard  labor  in  the  penitentiary  at  Ft.  Leavenworth  for  two  years. 
The  trial  court  declared  the  letters  to  be  lewd  and  lascivious  as  a  mat- 
ter of  law,  and  the  only  question  submitted  to  the  jury  was  whether 
or  not  they  were  mailed.  Upon  this  issue  the  testimony  was  conflict- 
ing.   After  the  plaintiff  in  error  had  testified  that  they  never  were 

1  As  to  nonmailable  matter  generally,  see  note  to  Timmons  v.  U.  S.,  30  C.  0. 
A.  74. 
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transmitted  through  the  mails,  but  that  one  of  them  was  handed  bj 
him  personally  to  the  woman  to  whom  it  was  addressed,  and  that  the 
other.was  sent  to  her  by  a  special  messenger,  the  district  attorney  was 
permitted,  over  the  objection  of  counsel  for  the  accused,  to  ask  him 
whether  or  not,  in  January,  1896,  he  and  the  addressee  of  the  letters 
registered  at  an  hotel  in  Ft.  Smith,  in  the  state  of  Arkansas,  and  occu- 
pied the  same  room,  as  John  Jones  and  wife.  After  he  had  answered 
that  they  did  not,  the  district  attorney  was  allowed  to  introduce  evi- 
dence, over  like  objections,  that  they  did,  and  that  at  another  time  and 
place,  months  after  the  letters  were  delivered,  they  were  seen  in  a 
water-closet  together.  These  and  many  other  rulings  of  the  court 
below  are  assigned  as  error.  What  relevancy  this  testimony  had  to 
the  question  whether  or  not  these  letters  were  sent  through  the  mails, 
or  to  the  question  whether  the  letters  were  lewd  and  lascivious  or  not, 
or  to  the  question  whether  the  testimony  of  the  defendant  was  credible 
or  not,  it  is  difficult  to  perceive.  The  fact,  if  it  was  a  fact,  that  the 
accused  committed  adultery  with  the  addressee  of  the  letters,  or  that 
he  frequented  a  closet  with  her,  is  certainly  not  evidence  that  he 
mailed  a  lewd  and  lascivious  letter  to  her  six  months  before.  It  is 
too  well  settled  for  consideration  or  discussion  that  proof  of  the  sub- 
sequent commission  of  another  crime  is  no  evidence  of  the  earlier  com- 
mission of  a  like  or  a  different  crime.  People  v.  O'Brien,  96  Cal.  171, 
31  Pac.  45;  aapp  v.  State,  94  Tenn.  186,  30  S.  W.  214;  People  v. 
Fowler,  104  Mich.  449,  453,  454,  62  N.  W.  572,  574.  There  was  noth- 
ing in  the  direct  examination  of  the  plaintiff  in  error  bearing  upon  his 
relations  with  the  addressee  of  these  letters,  and  no  foundation  there 
for  the  question  propounded  to  him  on  cross-examination ,  and  neither 
that  question  nor  any  answer  that  might  be  made  to  it  could  have  any 
tendency  to  impeach  his  charactw  for  truth  and  veracity.  Moreover, 
if  that  question  and  its  answer  had  been  competent,  the  rebutting 
evidence  which  contradicted  the  answer  was  clearly  incompetent. 
The  matter  in  issue  was  whether  or  not  the  lewd  letters  were  mailed. 
The  question  whether  or  not  the  accused  and  the  addressee  of  the 
letters  registered  as  man  and  wife  and  occupied  the  same  room  six 
months  later  was  entirely  collateral  to  this  issue.  'When  a  witness 
is  cross-examined  on  a  matter  collateral  to  the  issue,  his  answer  can- 
not be  subsequently  contradicted  by  the  party  putting  the  question.** 
Whart.  Cr.  Ev.  §  484,  and  cases  cited  in  note  6.  There  is  no  ground 
on  which  the  introduction  of  this  evidence  can  be  sustained,  and  the 
questions  it  presents  are  too  elementary  to  warrant  discussion.  The 
judgment  below  is  reversed,  and  the  case  is  remanded  to  the  district 
court,  with  directions  to  grant  a  new  trial. 
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(87  Fed.  333.) 

CAPITAL  SHEET-METAL  CO.  v.  KINNE.\R  &  GAGER  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     April  5.  1898.) 

No.  547. 

1,  Patents— Invention— An ALOooufl  Use. 

The  substitution  of  rounded  comers  in  the  panels  of  metallic  ceilings  for 
the  sharp  angles  previously  used  in  like  panels  involves  no  invention,  it 
appearing  that  the  advantage  of  making  rounded  corners  in  other  articles 
<'on8tructed  from  sheet  metals  than  celling  panels  was  well  understood  by 
artisans. 

2.  Same— Metallic  Ceiling  Panels. 

The  Kinnear  patent,  No.  883,285,  for  improvements  in  metallic  ceilings, 
is  void  for  want  of  invention  as  to  claim  2,  in  which  the  only  feature  of 
novelty  is  the  making  of  the  panels  with  round  corners.  81  Fed.  491, 
reversed. 

Appeal  from  the  Circuit  Court  of  the  Unitejl  States  for  the  South- 
ern District  of  Ohio. 

This  was  a  suit  in  equity  by  the  Kinnear  &  Gtiger  Company  against 
the  Capital  Sheet-Metal  Company  for  alleged  infringement  of  a 
patent  for  improvements  in  metallic  ceilings.  The  circuit  court  ren- 
dered a  decree  for  complainant  (81  Fed.  491),  and  the  defendant  has 
appealed. 

C  0.  Shepard,  for  appellant. 
D.  F.  Patterson,  for  appellee. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  SEVERENS,  Dis- 
trict Judge. 

SEVERENS,  District  Judge.  This  is  a  suit  in  equity,  brought  by 
the  Kinnear  &  Gager  Company,  the  appellee  here,  against  the  Cap- 
ital Sheet-Metal  Company,  the  appellant,  complaining  of  the  infringe- 
ment of  the  rights  secured  by  letters  patent  No.  383,285  to  William 
R  Kinnear,  issued  August  21,  1888,  which  were  subsequently  as- 
signed to  the  appellee.  The  patent  was  for  improvements  in  me- 
tallic ceilings,  and  relates  specifically  to  the  form  of  panels  used  for 
that  purpose.  The  second  claim  of  this  patent,  which  is  the  only 
one  in  controversy  here,  is  this: 

"(2)  In  a  ceiling  such  as  described,  panels  thereof  construcled  from  con- 
tinuous sheets,  and  having  margins  raised  above  the  body,  and  the  connecting 
portion  between  the  body  of  the  panels  and  the  margins  having  rounded  cor- 
ners, substantially  as  described." 

•Hie  defendant  in  the  court  below,  by  its  answer,  did  not  deny 
that  it  was  constructing  metallic  panels  in  substantially  the  same 
form  as  those  described  in  the  patent,  and  covered  by  the  second 
claim  thereof.  Thus  the  question  of  infringement  is  not  involved. 
But  the  answer  denied  that  the  patentee  was  the  true,  original,  and 
first  inventor  of  the  device  covered  by  the  letters  patent  mentioned 
in  the  bill,  and  averred  that  the  device  was  not  an  invention  when 
produced  by  the  said  William  R.  Kinnear,  and  that  it  was  not 
novel  at  the  time  of  said  invention;  and  this  averment  constitutes 
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the  substance  of  the  controversy.  The  case  was  heard  in  the  cir- 
cuit court  upon  the  pleadings  and  proof.  The  court  sustained  the 
validity  of  the  patent,  and  entered  a  decree  for  the  complainant; 
the  court  being  of  opinion  that,  although  there  had  been  previous 
constructions  of  substantially  the  same  form,  yet  that  their  transfer 
to  and  employment  in  the  construction  of  ceilings  was  an  applica- 
tion to  a  new  use  so  remotely  allied  to  any  previous  use  as  to 
indicate  the  presence  of  invention.  To  this  conclusion  we  cannot 
agree.  The  invention  professes  to  be  one  of  improvements  in 
metallic  ceilings,  and  relates  to  the  formation  of  the  panels  of 
which  such  ceilings  are  composed,  so  constructed  as  to  obviate  the 
liability  to  breakage  in  the  comers  incident  to  the  panels  of  the  ordi- 
nary construction.     In  the  specification  the  patentee  says: 

"In  panels  of  this  nature  having  the  edges  raised  above  the  body  as  con- 
structed heretofore,  the  connecting  moldings,  C,  of  the  adjoining  sides  meet 
at  a  sudden  angle.  Under  this  plan,  when  the  sheets  are  stamped  the  metal 
is  liable  to  be  torn  at  the  outer  edges,  where  the  strain  is  greatest,  by  offering 
to  the  strain  the  metal  partly  broken  by  forming  the  angle.  This,  by  drag- 
ging the  edge  open,  presented  an  unsightly  appearance,  which  has  to  be  re- 
lieved by  soldering  in  the  comer  an  additional  piece  of  metal  in  which  the 
angle  is  already  formed.  It  is  to  obviate  this  difficulty  that  I  now  stamp  my 
sheets  with  the  rounded  corner  shown  in  the  drawings." 

By  comparing  the  panels  of  the  Kinnear  patent  with  the  panels 
described  in  former  patents  and  those  which  had  been  in  pre- 
vious use,  it  is  seen  that  the  only  advance  made  by  the  invention 
embodied  in  claim  2  is  in  giving  rounded  corners  to  the  connect- 
ing portion  between  the  body  or  large  central  portion  of  the 
panel  and  the  margins  of  the  panel.  One  Henry  Adler,  of  Pittsburg, 
Pa.,  had  some  time  prior  to  May  20,  1874,  devised  a  plan  for  making 
metallic  ceilings  in  thin  panels  which  showed  a  depressed  body  with 
flanges  turned  up  at  the  edges  to  be  secured  to  the  ribs  which  framed 
the  spaces  into  which  the  ceiling  was  divided,  and  made  application 
for  a  patent  thereon  May  20,  1874.  Upon  this  application  letters 
patent  Ko.  158,881  were  issued  January  19, 1875.  On  November  24, 
1885,  letters  patent  were  issued  to  Albert  Northrop,  also  of  Pittsburg, 
for  improvements  in  metallic  ceilings  composed  of  panels,  the  main 
portion  or  body  of  which  was  flat  and  the  margins  raised  with  a  con- 
necting portion  extending  from  the  body  upward  to  the  margin.  In 
the  panels  of  the  Northrop  patent  the  margin  and  the  portion  con- 
necting it  with  the  body  were  cut  out  at  the  corners  of  the  panel 
down  to  the  body  thereof.  The  only  difference  material  to  be  no- 
ticed between  the  Northrop  patent  and  the  patent  in  suit  consists  in 
the  fact  that  in  the  Northrop  patent  the  comers  wei*e  cut  away,  as 
just  stated,  while  in  Kinnear's  patent  the  corners  of  the  margin  and 
connecting  portion  were  made  full  and  round. 

This  claim  2  in  Kinnear's  patent  makes  no  reference  to  the  orna- 
mentation of  the  panel,  nor  to  any  peculiarity  in  its  form  which  has 
special  reference  to  any  mode  of  connecting  one  panel  with  another 
in  the  ceiling.  Forms  of  thin  metal  swaged  or  struck  up  with  dies 
corresponding  to  the  form  of  the  panel  described  in  the  claim  in 
question  had  been  in  common  use  for  various  familiar  purposes  long 
previous  to  the  date  of  Kinnear's  application  for  a  patent     Ex- 
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amples  of  these  are  found  in  the  insta;  es  referred  to  in  the  proofs 
in  the  present  case,  such  as  tea  trays,  lids  of  coal  vases,  and  baking 
pans.  Others,  like  the  wrought-iron  sink  in  the  Kilbourne  patent 
which  was  in  suit  in  the  case  of  Kilbourne  v.  W.  Bingham  Co.,  1 
C.  C.  A.  617,  50  Fed.  697,  and  the  instances  mentioned  in  the  opinion 
in  that  case,  may  be  referred  to  as  illustrations.  The  prior  exist- 
ence of  such  constructions  is  not,  as  we  understand,  disputed  by  coun- 
sel for  the  appellees,  but  the  contention  is  that  such  a  form  had  not 
before  been  thought  of  in  the  use  of  panels  for  ceilings.  That  the 
making  of  the  angles  in  a  circular  form  with  dies  appropriately 
shaped  would  render  them  stronger  and  more  useful  in  keeping  them 
clean  and  for  appearance  sake,  was  well  known;  indeed,  the  fact 
dwelt  upon  in  the  specification  that  they  would  be  less  liable  to  frac- 
ture in  constructing  them,  and  less  liable  to  breakage  in  use,  was 
well  known  to  every  one  at  all  acquainted  with  the  art  of  making 
them,  or  their  subsequent  use.  The  question,  therefore,  comes  to 
this:  whether,  in  view  of  the  facts  that  panels  of  metallic  sheets  had 
been  made  in  such  forms  as  were  shown  by  the  Adler  and  Northrop 
patents,  that  the  forms  of  the  identical  construction  called  for  by  this 
second  claim  had  been  so  long  in  common  use  in  other  articles  as  to 
be  familiar  to  everybody,  and  that  the  advantages  of  making  the 
corners  round  were  well  understood  by  every  artisan,  the  adoption 
of  that  form  into  the  construction  of  thin  metallic  plates  for  panels 
in  ceilings  involved  invention.  It  is  earnestly  insisted  that  there 
is  evidence  that  it  did  in  the  fact  that  no  one  else  appears  to  have 
thought  of  it  before  Kinnear,  but  this  is  a  suggestion  which  is  appli- 
cable to  every  step  in  the  progress  of  the  arts  and  to  the  production 
of  every  new  thing.  Long  practice  and  observation  naturally  lead 
those  familiar  with  the  arts  to  the  perception  of  new  adaptations. 
Mechanical  education  and  skill,  fostered  and  promoted  by  the  pub- 
lic, are  rapidly  advancing  in  every  direction,  and  there  is  a  constant 
and  universal  endeavor  in  handicraft  to  utilize  that  which  is  known, 
and  press  it  into  service  in  the  practical  arts.  But  the  steps  of  this 
normal  progress  and  improvement  are  not  invention,  nor  the  subject 
of  monopoly  to  one  who,  in  the  exercise  of  the  "skill  of  his  calling," 
has  put  an  old  thing  to  a  new  use.  It  does  not  seem  to  us  possible 
that  the  substitution  of  rounded  corners  in  these  panel  plates  for 
the  sharp  angles  of  the  old  construction  referred  to  by  Kinnear  in 
the  extract  above  quoted  from  his  specification  is  indicative  of  any- 
thing more  than  the  exercise  of  the  common  skill  and  judgment  of 
those  trained  in  the  art  to  which  the  subject  relates.  Kinnear,  in 
his  specification,  after  stating  the  objects  of  his  invention,  says:  'It 
consists  in  constructing  the  panels  so  that  the  sharp  angles  at  the 
comers,  which  weaken  the  metal,  and  render  it  liable  to  breakage 
at  those  points,  both  in  the  manufacture  and  by  the  change  of  tem- 
perature, are  avoided.-'  And  this,  so  far  as  it  is  involved  in  the  sec- 
ond claim,  is  all  that  there  is  of  his  invention,  for  it  was  not  new  to 
make  the  panels  of  continuous  sheets,  with  margins  raised  above  the 
body  by  a  connecting  portion.  It  is  sugj]:eRted  in  the  opinion  of  the 
court  below  that  the  continuous  sheets  of  the  Kinnear  patent  are  not 
the  same  as  the  continuous  sheets  of  the  Northrop  patent,  but  the 
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''continuous  sheets"  are  not  more  particularly  described  and  mean  no 
more  than  that  they  are  one  sheet,  and  not  made  up  of  parts.  The 
panels  of  the  Northrop  patent,  as  well  as  those  of  Adler,  conform  to 
this  description.  For  the  reasons  we  have  given,  we  think  the  im- 
provement embodied  in  the  second  claim  does  not  constitute  a  pat- 
entable invention.  The  decree  below  must  be  reversed,  and  the  case 
remanded,  with  directions  to  dismiss  the  bill,  with  the  costs  of  both 
courts. 


(87  Fed.  361.) 

THE  H.  C.  WAHLBERG. 

LORENTZEN  v.  SCHLEHEN  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     February  7,  1898.) 

No.  384. 

1.  MARrTTMB  LiKNs— Sale  op  Cargo— DrsposiTioN  of  Proceeds. 

Where  one,  under  contract  to  purchase  the  enth^  catch  of  a  schooner 
upon  a  proposed  seal-hunting  expedition,  lent  money  to  her  owner  and  master 
upon  the  security  of  a  mortgage  on  the  schooner,  and  later  advanced  money 
for  the  wages  of  her  crew,  and  for  necessary  repairs  and  supplies  in  a 
foreign  port,  held,  that  the  proceeds  of  sale  of  the  catch  should  be  first 
applied  to  reimbursement  of  the  latter  advances,  in  so  far  as  they  were 
Justified,  rather  than  to  payment  of  the  loan. 

2.  Sbamkn— Wages— Forfeiture. 

\N^here  shipping  articles  provide  that  members  of  the  crew  shall  not  be 
entitled  to  wages  until  return  to  the  home  port,  their  refusal,  in  a  foreign 
port,  to  proceed  with  the  voyage,  no  excuse  for  such  refusal  appearing, 
works  a  forfeiture  of  theh*  right  to  wages. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California. 

Anders  &  Frank,  for  appellant. 

C.  A.  Carter  and  H.  W.  Hutton,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

ROSS,  Circuit  Judge.  The  question  presented  by  this  appeal  is 
whether  or  not  the  intervener,  Lorentzen,  should  be  allowed  to  par- 
ticipate in  the  distribution  of  the  proceeds  of  the  sale  of  the  schoon- 
er Wahlberg,  he  having  been  denied  that  right  by  the  court  below, 
and  such  proceeds  having  been  by  that  court  distributed  to — First, 
those  rendering  services  on  board  the  schooner  at  the  request  of, 
or  under  contract  with,  her  master;  and,  second,  to  those  who  fur- 
nished supplies  for  the  schooner  in  this  state,  at  the  request  of  the 
master.  The  schooner  was  a  domestic  vessel,  San  Francisco  being 
her  home  port. 

By  section  813  of  the  Code  of  Civil  Procedure  of  California  it  is 
provided,  among  other  things,  as  follows: 

"All  steamers,  vessels,  and  boats  are  liable:  (1)  For  services  rendered  on 
board  at  the  request  of  or  on  conti*act  with  their  resi)ective  owners,  masters, 
agents,  or  consignees.'   (2)  For  supplies  furnished  in  this  state  for  their  use  at 
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the  request  of  their  respective  owners,  masters,  agents,  or  cousignees.  (3)  For 
work  done  or  materials  furnished  in  this  state  for  their  construction,  repairs,  or 
equipment  ♦  ♦  •  Demands  for  these  several  causes  constitute  liens  upon  all 
steamers,  vessels,  and  boats,  and  have  priority  in  their  order  herein  enumerated 
and  have  preference  over  all  other  demands." 

One  James  Crew  was  the  managing  owner  of  the  schooner,  and 
as  such,  on  the  13th  day  of  December,  1893,  entered  into  a  written 
agreement  with  the  intervener,  Lorentzen,  who  was  a  dealer  in 
fur  seal  skins  in  San  Francisco,  whereby  Crew  agreed  to  send  the 
schooner  on  a.hunting  and  fishing  voyage  in  the  waters  of  the  North 
Pacific  Ocean,  and  to  sell  and  deliver  at  San  Francisco  to  Lorentzen 
all  the  fur  seal  skins  obtained  by  the  vessel  during  the  season  of 
1894,  Lorentzen  binding  himself  to  pay  to  Crew,  as  such  managing 
owner,  certain  stipulated  prices  for  the  catch  of  the  voyage  deliv- 
ered at  San  Francisco  prior  to  December  31,  1894.  Five  days  aft- 
erwards, to  wit,  on  the  18th  day  of  December,  1893,  Lorentzen 
loaned  Crew  |2,800,  taking  therefor  Crew's  promissory  note  in  that 
sum,  together  with  a  mortgage  on  the  schooner  as  security  there- 
for. The  vessel  sailed  from  San  Francisco  January  18,  1894,  to  the 
coast  of  Japan,  with  Crew  as  master,  one  Gus  Schlehen  as  mate, 
a  cook,  a  cabin  boy,  three  hunters,  and  five  seamen.  By  the  terms 
of  the  agreement  attached  to  the  shipping  articles,  each  and  every 
officer  and  seaman  who  should  well  and  truly  perform  the  voyage 
and  comply  with  the  regulations  and  duties  specified  in  the  agree- 
ment, and  commit  no  dishonest  or  unlawful  act,  should  be  "enti- 
tled to  the  payment  of  his  share  of  the  net  proceeds  of  the  voyage, 
pursuant  to  this  agreement,  as  soon  after  the  return  of  said  schooner 
to  San  Francisco  as  the  oil  and  other  products  of  the  voyage  can 
be  sold  and  the  settlement  adjusted  by  the  owner  or  agent."  The 
respective  shares  designated  in  the  agreement  were  as  follows: 
For  the  master,  mate,  and  hunters,  "as  per  agreement";  for  the  cook, 
f50  per  month;  for  the  cabin  boy,  20  cents  for  each  skin  delivered 
on  board  the  schooner  (excluding  grey  pups);  for  each  seaman,  20 
cents  for  each  skin  delivered  on  board  the  schooner.  While  the 
vessel  was  in  Japanese  waters,  the  master  was  taken  sick,  and  was 
landed  at  Hokodata,  Japan,  where  he  died,  in  July,  1894.  The 
mate.  Schlehen,  thereupon  took  charge  of  the  vessel  as  master,  and 
took  her  to  Yokohama.  At  Yokohama  was  the  firm  of  Ahrens  & 
Co.,  correspondents  of  the  intervener,  Lorentzen.  On  August  22, 
1P.94,  Ahrens  &  Co.  cabled  Lorentzen  as  follows:  "Wahlberg  ar- 
rived here  yesterday.  191  seals.  Please  send  instructions  forth- 
with." To  which  Lorentzen  replied,  August  25,  1894,  as  follows: 
''Watch  our  interest.  Send  vessel  and  cargo  here.  Will  pay  crew." 
On  the  30th  of  August,  1894,  Ahrens  &  Co.  cabled  Lorentzen  to  the 
effect  that  the  crew  and  hunters  refused  to  proceed  further,  and 
that  the  schooner  was  in  need  of  re7)air8,  and  was  entirely  without 
provisions,  to  which  Lorentzen  replied  as  follows:  "Discharge 
[pay  off]  the  crew  according  to  agreement.  Provide  what  is  nec- 
essary. Engage  a  fresh  crew."  Ahrens  &  Co.  accordingly  paid  to 
the  master  and  crew  of  the  schooner  in  Yokohama  ^1,413.22,  and 
for  supplies  furnished  and  repairs  to  the  schooner  f 774.09,  and  for 
expenses  on  the  cargo  of  the  schooner  |165.18,  and  also  for  other 
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advances,  including  cash  paid  to  Capt.  Crew  and  the  expenses  of  his 
last  illness,  |741.94,  aggregating  $3,094.43,  for  which  they  drew  on 
Lorentzen  at  San  Francisco,  which  draft  Lorentzen  paid.  From 
Yokohama  there  were  sent  to  Lorentzen,  at  San  Francisco,  by 
steamer,  128  skins  of  the  catch  of  the  schooner,  including  the  skins 
of  27  pups,  for  which  Lorentzen  realized  |1,096;  and  upon  return 
of  the  schooner  to  San  Francisco,  which  was  done  by  means  of  a 
new  crew  shipped  at  Yokohama,  Lorentzen  received  from  the 
schooner  108  skins,  besides  the  skins  of  85  pups,  for  which  he  real- 
ized |1,298,  aggregating  |2,394.  The  claim  preferrelli  by  him  by 
means  of  his  intervention  includes,  in  addition  to  the  J3,094.43  paid 
on  the  draft  of  Ahrens  &  Co.,  the  |2,800,  loaned  by  Lorentzen  to 
Crew  on  the  13th  of  December,  1893,  affejregating  |5,894.43,  from 
which,  in  his  account,  he  deducts  the  |2,394  realized  by  him  for  the 
skins,  but  which  amount  he  claims  the  right  to  apply  in,  part  pay- 
ment of  the  |2,800  loan,  leaving  the  whole  amount  of  the  advances 
made  in  Yokohama  by  Ahrens  &  Co.  for  Lorentzen  unpaid,  and 
which  the  latter  contends  are  preferred  in  character  to  the  claims 
for  supplies  furnished  in  this  state  for  the  use  of  the  schooner,  up- 
on the  request  of  her  master,  prior  to  the  commencement  of  the 
voyage. 

There  are  several  reasons  why  we  think  the  court  below  was 
right  in  refusing  to  sustain  this  contention  on  the  part  of  Lorent- 
zen. It  will  be  sufficient  to  state  one  or  two.  In  the  first  place, 
he  had  not  a  particle  of  right  to  appropriate  the  proceeds  of  the 
skins  to  the  payment  of  the  money  loaned  by  him  to  Crew  on  De- 
cember 18,  1893.  For  that  loan  he  took  Crew's  note,  secured  by  a 
mortgage  upon  the  schooner.  By  his  contract  of  December  13, 
1893,  he  agreed  to  buy  the  skins  constituting  the  catch,  and  pay  for 
them  at  certain  stipulated  rates.  Out  of  that  purchase  money,  ex- 
penses necessarily  incurred  on  the  voyage  were  properly  payable; 
and,  out  of  the  net  proceeds,  the  officers  and  men  of  the  crew  were 
entitled  to  their  respective  shares,  in  accordance  with  the  agree- 
ment annexed  to  the  shipping  articles,  for  the  services  rendered 
by  them  on  the  voyage.  If,  therefore,  it  be  conceded  that  the  |1,- 
413.22  paid  by  Lorentzen  through  Ahrens  &  Co.,  at  Yokohama, 
to  those  of  the  crew  who  refused  to  proceed  with  the  voyage,  was 
properly  paid,  the  proceeds  of  the  skins  are  properly  applicable  to 
the  reimbursement  of  that  payment  so  far  as  necessary.  But,  ac- 
cording to  the  shipping  articles,  not  one  of  the  officers  or  men  of  the 
crew  was  entitled  to  pay  for  his  services  until  the  return  of  the 
schooner  to  her  home  port.  They  were  not  therefore  entitled  to  be 
paid  in  Yokohama  by  anybody.  By  their  refusal  at  that  place  to 
proceed  with  the  voyage, — no  excuse  for  such  refusal  appearing, — 
they  forfeited  their  right  to  pay. 

What  has  been  said  with  respect  to  the  application  of  the  pro- 
ceeds of  the  skins  to  the  payment  of  the  seamen's  wages  applies 
equally  to  the  advances  for  supplies  and  repairs  to  the  vessel  made 
at  Yokohama  by  Lorentzen,  through  Ahrens  &  Co.,  and  to  the' 
cidvances  there  made  for  expenses  on  the  schooner's  cargo.  Even 
if  it  be  conceded  to  be  shown  that  those  advances  were  made  on  the 
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credit  of  the  vessel,  the  proceeds  of  the  skins  are  properly  appli- 
cable to  their  repayment.  It  results  that  the  judgment  must  be 
affirmed^  and  it  is  so  ordered. 


(87  Fed.  369.) 

FLORIDA  C.  &  P.  R.  CO.  v.  BELL  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     May  24,  1898.) 

No.  599. 

1.  Fedbral  CJourts— Jurisdiction. 

The  federal  courts  have  Jurisdiction  of  an  action  to  recover  possession 
•  of  lands  which  plaintiff  claims  by  virtue  of  pre-emption  under  the  laws  of 
conf^ress,  and  which  defendant  claims  under  an  act  of  congress  granting 
land  to  railroads,  and  where  it  appears  that  defendant  resisted  the  plain- 
tiff's pre-emption  claim  In  the  different  stages  of  the  prosecution  thereof. 
9.  Same. 

The  federal  courts  have  Jurisdiction  of  an  action  for  mesne  profits  of  land 
during  the  time  between  plaintiff's  pre-emption  entry  and  the  issuance  of 
the  patent 
8.  Pleading— Jurisdiction. 

The  Jurisdiction  of  a  court  does  not  depend  on  defendant's  answer,  and 
cannot  be  taken  away  by  it 
4.  Pleading. 

A  plea  that  "plaintiff  is  a  person  non  compos  mentis  and  Insane,  and  can- 
not maintain  the  said  above-entitled  suit,"  is  not  good. 

In  Error  to  the  Circuit  (3ourt  of  the  United  States  for  the  South- 
em  District  of  Florida. 

This  was  an  action  by  William  J.  Bell  and  others  against  the  Flor- 
ida Central  &  Peninsular  Railroad  Company  to  recover  possession 
of  land  and  damages  for  the  occupation  and  use  thereof.  There  was 
a  judgment  for  plaintiffs  in  the  circuit  court,  and  defendant  brings 
error. 

J.  C.  Cooper,  W.  W.  Howe,  W.  B.  Spencer,  and  0.  P.  Cocke,  for 
plaintiff  in  error. 
EL  Bisbee,  for  defendants  in  error. 

Before  P^IRDEE  and  McCORMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

McCORMICK,  Circuit  Judge.  This  case  is  brought  here  on  a  writ 
of  error  to  the  circuit  court  of  the  United  States  for  the  Southern 
district  of  Florida,  The  declaration,  filed  in  that  court,  December 
29, 1896,  is  as  follows: 

"William  J.  Bell,  John  W.  Bell,  Frank  A.  Bell,  who  at  and  before  the  time 
this  suit  was  commenced  were  citizens  of  the  state  of  Texas,  E.  A.  Bell,  Ma- 
tilda P.  Feihe  (n6e  Bell),  all  heirs  of  and  children  of  Louis  Bell,  late  of  Hills- 
borough county,  state  of  Florida,  deceased,  George  A.  Bell  and  Simon  Bell, 
heirs  of  and  grandchildren  of  the  said  Louis  Bell,  and  Antone  Feihe,  the  hus- 
band of  said  Matilda  P.  Feihe,  plaintiffs,  by  H.  Bisbee  and  Padgett  &  Forrest, 
their  attorneys,  sue  the  Florida  Central  &  Peninsular  Railroad  Company,  a 
corporation  organized  and  existing  under  the  laws  of  Florida,  the  defendant, 
because  the  defendant  heretofore,  to  wit,  in  the  year  1800,  took  possession  of. 
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as  its  railroad  bed  and  right  of  way,  and  built  its  railroad  of  four  tracks  across 
and  through  and  upon,  a  strip  and  parcel  of  land,  being  a  part  of  lot  8,  section 
24,  township  29  south,  of  range  18  east,  according  to  the  surveys,  maps,  and 
plats  thereof  made  by  the  government  of  the  United  States,  and  under  and 
according  to  the  laws  of  the  said  United  States,  which  said  lot  8  is  in 
Hillsborough  county,  state  of  Florida,  and  in  the  said  Southern  district 
of  Florida;  which  said  strip  and  parcel  of  land,  so  taken  as  aforesaid  by 
the  defendant,  and  which  the  said  defendant  is  in  possession  of  and  was 
in  possession  of  at  the  time  of  the  commencement  of  this  suit  contains 
about  seven  acres,  of  the  value  of  $30,000,  to  which  the  plaintiffs  claim 
title;  and  the  defendant  has  received  the  rents  and  profits  of  said  land 
since  the  1st  day  of  December,  1889,  of  the  yearly  value  of  $4,000,  and 
refuses  to  deliver  the  possession  of  the  said  land  to  the  said  plaintiffs,  or 
to  pay  the  rents  or  profits  thereof.  And  the  said  plaintiffs  allege  that,  in 
and  by  the  construction  of  Its  said  railroad  upon,  over,  and  through  the  said 
strip  and  parcel  of  land  by  the  defendant,  the  defendant  has  dug  up  the  said 
land  in  making  its  roadbed,  and  has  taken  away  and  removed  the  plaintiffs' 
fences  thereon,  and  the  soil  and  sand  thereof,  and  other  wrongs  and  trespasses 
and  Injuries  to  the  said  land  and  to  the  plaintiffs'  possession  and  freehold 
committed,  to  the  plaintiffs'  damage  of  $10,000,  exclusive  of  such  rents  and 
profits,  which  the  defendant  neglects  and  refuses  to  pay  to  the  plaintiffs. 
And  the  plaintiffs  allege  that  they  claim  title  to  the  said  land  under  and  by 
virtue  of  a  patent  granted  by  the  government  of  the  United  States  of  America 
to  the  said  Louis  Bell  and  his  heirs,  upon  a  pre-emption  claim  for  said  land 
under  the  laws  of  the  United  States,  originally  commenced  and  filed  In  the 
local  land  oflJce  of  the  United  States  of  America  at  Gaiuesville,  Florida,  in 
1883,  and  prosecuted  by  the  heirs  of  the  said  Louis  Bell  and  his  heirs,  the 
plaintiffs.  In  said  land  ofi^ce,  and  upon  appeal  in  the  general  land  office  of  the 
government;  and  upon  and  from  an  appeal  from  the  decision  of  the  commis- 
sioner of  the  said  general  land  office  to  the  secretary  of  the  Interior  of  the 
United  States  the  said  heirs  prosecuted  the  pre-emption  claim,  until,  by  the 
order  and  decision  of  the  said  secretary,  the  said  patent  was  granted.  And 
the  plaintiffs  allege  that  at  various  and  sundry  times  during'  the  said  prosecu- 
tion of  the  said  pre-emption  claim  In  the  general  land  office  aforesaid,  and  in 
the  office  of  and  before  the  said  secretary,  the  defendant  claimed,  insisted, 
and  contended  that  the  plaintiffs  were  not,  under  any  of  the  laws  of  the  United 
States,  entitled  to  have  a  patent  to  said  land  granted  to  the  said  Louis  Bell 
and  his  heirs;  and  the  said  defendant,  at  the  time  of  the  commencement  of 
this  suit,  claimed  and  insisted  that  the  plaintiffs  derived  no  title  to  the  said 
land  under  and  by  virtue  of  the  patent,  and  at  said  time  claimed  that  under 
the  laws  of  the  United  States  of  America,  and  especially  under  and  by  virtue 
of  the  first  section  of  an  act  of  congress  entitled  *An  act  granting  public  lands 
In  alternate  sections  to  the  states  of  Florida  and  Alabama,  to  aid  in  the  con- 
struction of  certain  railroads  in  said  states,*  approved  May  17, 1856,  It  was  en- 
titled and  had  the  right  to  locate  the  route  of  Its  railroad  and  construct  the 
same  through  the  said  lands,  and  to  be  in  possession  thereof,  on  the  ground, 
among  other  grounds,  that  the  said  section  8  was  a  part  of  that  tract  of  land, 
which  constituted  at  one  time  a  military  reservation  known  as  the  *Fort 
Brooke  Military  Reservation,'  at  Tampa,  state  of  Florida.  And  the  plaintiffs 
allege  that  after  the  passage  of  an  act  of  congress  entitled  'An  act  to  provide 
for  the  disposal  of  abandoned  and  useless  military  reservations,'  approved 
July  5,  1884,  they  contended  for  and  claimed  title  to,  and  a  patent  to,  the 
said  parcel  of  land  under  and  by  virtue  of  the  first  proviso  of  the  second  sec- 
tion of  the  last-mentioned  act  of  congress,  both  in  the  office  of  the  said  general 
land  office  and  of  the  secretary  of  the  interior,  and  the  defendant  appeared 
In  both  of  the  said  offices  by  Its  counsel,  and  there  claimed  and  contended, 
and  at  the  commencement  of  this  suit  claimed  and  contended,  that  the  plain- 
tiffs were  not  entitled  to  a  patent  or  title  to  said  parcel  of  land  under  the  said 
proviso. of  the  said  act  of  congress,  and  at  the  times  aforesaid  it  claimed  and 
Insisted  that  It  was  entitled  to  locate  the  route  of  Its  railroad  through  said 
parcel  of  land,  and  to  be  in  the  possession  thereof,  under  and  by  force  of  the 
third  proviso  of  the  aforesaid  act  of  congress  approved  May  17,  1856;  to  the 
plaintiffs'  damage  of  $40,000." 
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To  this  declaration,  the  Florida  Central  &  Peninsular  Railroad 
Companj,  the  plaintiff  in  error,  on  February  1,  1897,  submitted  the 
following  plea: 

"Now  comes  ttie  defendant  In  the  above-entitled  cause,  by  John  C.  Cooper, 
Its  attorney,  and  for  a  plea  to  plaintiffs*  declaration  says  it  is  not  guilty  as  al- 
leged In  said  declaration." 

On  February  5tli  the  defendant  moved  the  court  for  leave  to  sub- 
mit additional  pleas,  as  follows: 

**(2)  Now  comes  the  defendant  In  the  above-stated  cause,  and  for  a  further 
plea,  filed  by  leave  of  court,  says  that  this  honorable  court  has  no  jurisdiction, 
and  did  not  have  any  Jurisdiction  at  the  time  of  the  commencement  of  this 
suit  to  entertain  said  suit;   and  defendant  admits  that  before  the  commence- 
ment of  this  suit  a  patent  was  Issued  from  the  United  States  to  I^ouls  Bell 
and  his  heirs  to  all  of  lot  8,  section  24,  T.  29  S.,  R.  28  E.,  and  that  the  plain- 
tiffs claim  title  to  said  land  described  in  the  declaration  as  heirs  of  Louis  Bell 
under  said  patent;   and  this  defendant  says  it  is  not  true  that  the  defendant, 
at  the  time  of  the  commencement  of  this  suit,  claimed  and  insisted  that  the 
plaintiffs  derived  no  title  to  the  said  land  under  and  by  virtue  of  the  said 
patent;  and  it  Is  not  true  that  at  said  time,  or  at  any  time  since,  the  defendant 
claimed  under  the  laws  of  the  United  States  of  America,  or  under  an  act  of 
congress  entitled  *An  act  granting  public  lands  in  alternate  sections  of  the 
states  of  Florida  and  Alabama,  to  aid  In  the  construction  of  certain  railroads 
in  said  states,'  approved  May  17.  1850,  or  under  an  act  of  congress  entitled 
*An  act  to  provide  for  the  disposal  and  abandonment  of  useless  military  reser- 
vations/ approved  July  5,  1^4,  or  any  other  act  of  congress  or  law  of  the 
United  States,  any  right,  title,  or  Interest  In  said  land,  or  to  locate  the  route  of 
its  railroad  and  construct  the  same  through  said  land,  but  this  defendant  ad- 
mits that  now,  and  at  the  time  of  the  commencement  of  this  suit,  It  had  no 
claim  or  title,  and  that  it  does  not  now,  and  did  not  at  the  time  of  the  com- 
mencement of  this  suit,  assert  any  claim  or  title,  to  said  land  under  any  act 
of  congress  or  law  of  the  United  States.     Wherefore  the  defendant  says  that 
this  honorable  court  should  no  longer  entertain  jurisdiction  of  said  suit,  and 
said  suit  should  be  dismissed. 

"(3)  And  for  further  plea  defendant  says  that  the  plaintiff  Matilda  P.  Felhe 
Is  a  person  non  compos  mentis  and  Insane,  and  cannot  maintain  the  said 
above-entitled  suit. 

"(4)  And  for  a  further  plea  defendant  says  that  in  December,  1889,  and  in 
January,  1890,  it  located  and  constructed  its  road  and  took  possession  of  said 
right  of  way  across  and  through  said  lot  8,  section  24,  township  29  south,  of 
range  28  east,  described  in  the  plaintiffs*  declaration,  and  laid  Its  tracks  there- 
on, and  has  continuously  ever  since  maintained  and  operated  said  railroad 
thereon;  and  that  on  the  21st  day  of  December.  181)G,  It  filed  Its  proceedings 
and  petition  in  the  circuit  court  for  the  Sixth  judicial  circuit  in  and  for  the 
county  of  Hillsborough,  state  of  Florida,  for  the  purpose  of  having  valued 
and  condemned  the  said  land,  and  to  acquire  title  under  Its  right  of  eminent 
domain  under  the  laws  of  the  state  of  Florida,  and  that  process  was  duly 
issued  upon  the  said  petition  and  proceedings  as  required  by  the  laws  of  the 
state  of  Florida,  directed  to  the  plaintiffs  in  this  suit  as  defendants  to  said 
proceeding,  and  the  said  process  has  been  served  upon  said  defendants,  who 
have  answered  the  said  petition,  and  said  proceedings  are  now  pending  and 
undi8i)ose<i  of  In  said  court;  and  that  In  and  by  the  said  proceedings,  and  tlie 
judgment  of  said  court  thereof,  this  defendant  will  acquire  the  title  of  the 
plaintiffs  to  the  said  property,  and  the  compensation  will  be  awarded  and  ptiid 
thereunder  to  the  plaintiffs  for  their  right,  title,  and  Interest  In  the  said  prop- 
erty. 

"(5)  And  for  a  further  plea  defendant  says  that  theretofore,  to  wit,  on  the 
2l8t  day  of  January,  1890.  the  complainants,  and  those  under  whom  they  claim 
as  heirs  at  law,  filed  their  original  bill  In  this  honorable  court,  on  tin*  equity 
side,  to  enjoin  the  defendant  from  constructing  and  operating  Its  railroad 
across  said  land;  and  that  on  the  2d  day  of  January,  1890,  his  honor,  Don 
A.  Pardee,  circuit  judge,  Issued  an  order  on  said  bill  for  a  temporary  Injunc- 
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tion  against  the  defendant,  but  providing  that,  upon  the  defendant's  filing  Its 
bond  in  the  sum  of  $5,000,  said  Injunction  should  be  dissolved,  or  on  the 
defendants  acquiring  title  under  condemnation  proceedings  u^der  the  laws 
of  the  state  of  Florida;  that  said  defendant  did  file  the  said  bond,  which  was 
approved  by  the  clerk  of  this  court,  through  his  deputy  clerk  at  Tampa, 
Florida,  and  that  on  the  22d  day  of  December,  1896,  said  plaintiffs  In  this  suit, 
by  leave  of  court,  filed  their  supplemental  bill  in  the  said  above-mentioned 
equity  cause  In  this  court,  setting  up  the  former  proceedings  on  the  original 
bill,  and  that  they,  as  heirs  at  law  of  Louis  Bell,  had  acquired  a  patent  to 
said  land  from  the  United  States,  and  praying  for  an  Injunction  against  the 
defendant's  using  or  occupying  any  portion  of  said  land,  or  from  running  or 
operating  its  said  railroad  upon  said  land,  and  that  the  defendant  be  decreed 
to  have  no  right  to  condemn  any  part  of  said  land  under  the  laws  of  eminent 
domain  of  the  state  of  Florida,  and  to  enjoin  the  same,  and  for  compensation 
to  the  complainants  for  the  value  of  said  land,  and  to  remove  said  railroad 
from  said  lot,  and  for  compensation  for  the  use  and  occupation  of  said  land 
by  the  defendant,  and  for  waste  and  damage  alleged  to  have  been  committed 
on  said  lot  by  the  defendant.  On  February  1,  1897,  this  defendant  filed  its 
answer  to  the  said  supplemental  bill,  setting  up  its  defenses  thereto,  and  also 
alleging  that  it  had  not  commenced  proceedings  In  the  circuit  court  of  the 
Sixth  judicial  circuit,  Hillsborough  county,  state  of  Florida,  for  the  purpose  of 
condemning  said  property  under  the  laws  of  eminent  domain  of  the  state  of 
Florida;  and  that  the  said  equity  cause  involves  the  title  to  the  same  land, 
and  in  all  respects  the  same  subject-matter  and  the  same  relief,  as  this  suit, 
ai'd  said  equity  cause  Is  still  pending  and  prosecuted  by  the  complainants. 
Wherefore  defendant  says  the  plaintiffs  ought  not  to  maintain  this  suit  against 
this  defendant" 

Thereupon  the  court  made  this  order: 

"This  cause  coming  on  to  be  heard  upon  the  motion  of  the  defendant  for 
leave  to  file  additional  pleas,  ♦  ♦  ♦  and  it  having  been  fully  heard  and  con- 
sidered, and  It  appearing  that  none  of  said  pleas  constitute  a  good  defense  to 
said  action  that  could  not  as  well  be  shown  under  the  general  plea  of  not 
guUty,  it  Is  ordered  that  said  motion  to  file  additional  pleas  be  denied.    *    *    **' 

On  March  5,  1897,  the  plaintiff  in  error  presented  its  motion  as 
follows: 

"Now  comes  the  defendant  In  the  above  cause  on  this  day  and  moves  the 
court  to  dismiss  said  cause,  for  the  reason  that  there  Is  nothing  upon  the  face 
of  the  declaration  to  show  that  this  court  has  jurisdiction  to  hear  and  deter- 
mine the  said  cause." 

— On  which  the  court  made  its  order,  to  wit: 

"On  consideration  of  this  motion  to  dismiss,  It  is  ordered  in  open  court, 
March  11,  1897,  that  said  motion  be  dismissed." 

Thereupon  the  parties  filed  in  open  court  a  written  stipulation  in 
these  words: 

"Now  come  the  above-named  parties,  plaintiffs  and  defendant,  by  their 
respective  counsel,  and  hereby  agree  to  waive  a  jury,  and  that  the  action  may 
be  tried  by  the  court  without  a  jury." 

On  March  23,  1897,  the  circuit  court  made  its  findings,  as  follows: 

"This  cause  coming  on  for  a  hearing  by  the  court  without  a  jury,  a  jury 
having  been  waived  herein  by  a  stipulation  by  the  parties  In  writing,  and 
having  been  fully  heard  by  the  Introduction  of  documentary  evidence  and' the 
testimony  of  witnesses,  and  being  duly  considered,  the  court  finds,  as  matters 
of  law,  that  the  plaintiffs  are  entitled  to  the  possession  of,  and  have  a  fee 
simple  title  in  and  to,  the  land  hereinafter  described,  and  the  undivided 
interests  of  the  plaintiffs  in  and  to  the  said  land  are  as  follows,  to  wit:  Wil- 
liam J.  Bell,  John  W.  BeU.  Frank  A.  Bell,  Eliza  A.  Bell,  and  Matilda  P.  Feihe 
(n^  Bell)  have  and  own  each  one  undivided  sixth  part  and  interest  in  the 
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said  land;  and  that  George  A.  Bell  and  Simon  Bell  have  and  own  each  one 
undivided  twelfth  part  and  interest  in  said  land.  And  the  court  further  finds, 
as  a  matter  of  law,  that  the  plaintiffs  have  at  all  times  within  seven  years 
next  before  the  commencement  of  this  action  been  entitled  to  the  exclusive 
possession  of  said  tract  or  lot  of  land  hereinafter  described,  and  are  entitled 
to  such  amount  in  the  form  of  judgment  for  damages  and  mesne  profits  as  will 
fully  compensate  them  for  any  damages  that  have  been  sustained,  and  loss 
of  rents  and  profits  which  have  been  caused,  by  the  unlawful  trespass  and 
possession  of  the  defendant  herein.  And  the  court  further  finds,  as  a  matter 
of  fact,  that  in  damages  and  in  loss  of  rents  and  profits  the  plaintiffs  have 
been  injured  and  damaged  to  the  extent  of  $1,955.  And  the  court  further  finds, 
as  a  mixed  matter  of  law  and  fact,  for  the  plaintiffs,  and  that  they  should 
have  judgment  for  the  shares  and  portions  as  found  in  the  first  finding,  to 
wit:  WUUam  J.  Bell,  John  W.  Bell,  Frank  A.  Bell,  Eliza  A.  Bell,  Matilda  P. 
Feihe  (n^  Bell),  each  one-sixth  part,  and  George  A.  Bell  and  Simon  Bell  each 
one-twelfth  part,  in  fee  simple  interest  in  and  to  the  following  described  lot 
or  tract  of  land,  to  wit:  A  strip  and  parcel  of  land,  being  a  part  of  lot  8, 
section  24,  township  29  south,  range  18  east,  of  the  meridian  of  Tallahassee, 
state  of  Florida  and  county  of  Hillsborough,  known  and  described  as  follows, 
to  wit:  Beginning  at  a  point  in  the  east  boundary  line  of  said  lot  8,  at  a 
distance  of  75  feet  in  a  south  direction  from  the  northeast  corner  of  said  lot,— 
running  southwesterly  parallel  to  the  northwesterly  boundary  line  of  said  lot, 
to  the  western  boundary  line  of  said  lot  8,  fourteen  hundred  and  twenty-four 
feet;  thence  south,  on  said  western  boundary  line  of,  75  feet;  thence  north- 
easterly, on  a  line  parallel  to  said  northwestern  boundary  line  of  said  lot, 
to  the  eastern  boundary  line  of  said  lot;  thence  north,  along  said  eastern 
boundary  line  75  feet,  to  the  place  of  beginning.  And  the  court  further 
assesses  their  damages  for  injury,  use,  and  occupation  while  said  land  has 
been  held  and  occupied  by  said  defendant  company  at  $1,955,  for  which 
Judgment  should  be  given." 

— ^And  on  the  same  day  entered  judgment  in  favor  of  the  plaintiffa 
below  (defendants  in  error  here)  to  the  effect  that  they  "receive  and 
recover  from  the  defendant,  the  Florida  Central  &  Peninsular  Rail- 
road Company,  the  sum  of  nineteen  hundred  and  fifty-four  dollars, 
as  well  as for  costs  in  this  behalf;  and  it  is  further  consid- 
ered that  said  plaintiffs  have  a  fee-simple  title  in  and  to  the  lands 
and  premises  described  as  follows,  to-wit:  [Giving  a  description  of 
the  land.]" 

The  assignment  of  errors  embraces  12  specifications.  After  a  care- 
ful examination  and  consideration  of  the  record  and  the  briefs  and 
oral  arguments  of  counsel  submitted,  we  deem  it  necessary  to  no- 
tice only  the  fourth  ground  of  error  suggested  by  the  plaintiff  in 
error,  that  the  court  below  refused  to  grant  the  defendant's  motion 
to  dismiss  for  want  of  jurisdiction.  It  is  clear  to  us  that  this  as- 
signment of  error  is  not  well  taken.  The  plaintiffs'  whole  suit  in 
the  circuit  court  rested  upon  the  different  statutes  of  the  United 
States  giving  their  ancestor  a  right  to  pre-empt  the  land  for  which 
their  action  is  brought.  Moreover,  their  action  was  not  for  a  re- 
covery of  the  land  alone,  nor  for  the  establishment  of  their  title  to 
it  alone,  but  an  important  part  of  their  action,  if  not  the  chief  part, 
so  far  as  it  invoked  litigation,  was  the  recovery  of  damages  for  the 
occupation  and  use  of  the  land  for  the  years  prior  to  the  issuance 
of  the  patent.  That  part  of  the  plaintiffs'  action  the  defendant  be- 
low did  not  admit,  but,  on  the  contrary,  zealously  denied,  and  still 
stoutly  contests,  and  makes  that  contest  the  foundation  of  four  spec- 
ifications of  error  embraced  in  its  assignment. 

There  is  no  effort  in  this  case  to  found  the  jurisdiction  of  the  court 
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on  the  diverse  citizenship  of  the  parties.  There  is  nothing  in  the 
record  to  indicate  that  the  judge  of  the  circuit  court  entertained 
jurisdiction  of  the  case  on  that  ground.  The  declaration  shows  that, 
in  the  pre-emption  claim  by  the  ancestor  of  the  defendants  in  error 
to  the  land  involved,  the  claim  was  stoutly  resisted  by  the  plaintiff 
in  error  in  the  different  stages  of  the  prosecution  thereof  and  before 
the  different  oflScers  of  the  land  department.  It  shows  that  under 
a  named  act  of  congress  (approved  May  17,  1856)  the  defendant 
claimed  the  right  to  occupy  the  land  in  question  in  the  manner  that 
it  was  occupying  it,  without  accountability  to  the  defendants  in 
error.  It  is  diflBcult  to  perceive  how  the  case  made  in  the  circuit 
court  by  the  defendants  in  error  could  be  determined  by  that  court 
without  its  construing  the  acts  of  congress  with  reference  to  entries 
thereby  authorized  to  be  made  on  public  lands,  conditioned  as  the 
land  in  question  was  at  the  time  of  Louis  Bell's  entry;  and  the  fact 
that  there  had  been  a  long-continued  contest  in  reference  thereto  in 
the  different  offices,  and  before  the  different  officers,  of  the  land  de- 
partment, would  seem  sufficient  to,  show  that  there  might  be  a  con- 
struction of  the  public  laws  relating  to  that  particular  part  of  the 
public  domain  which  would  uphold  the  right  of  the  heirs  of  Louis 
Bell,  and  support  their  patent  thereto,  and  also  that  there  might 
be  a  construction  of  the  laws  of  congress  relating  thereto  which 
would  defeat,  as  the  defendant  had  lonp^  attempted  to  defeat,  the 
right  of  this  pre-emptor  and  his  heirs.  So  that,  independently  of 
the  claim  for  mesne  profits  for  the  time  transpiring  between  the  pre- 
emption entry  and  the  issuance  of  the  patent,  it  is  clear  that  the 
issues  made  by  the  declaration  presented  a  case  within  the  jurisdic- 
tion of  the  circuit  court.  Doolan  v.  Carr,  125  U.  S.  618,  8  Sup.  Ct 
1228;  Railway  Co.  v.  Ziegler,  167  U.  S.  65,  17  Sup.  Ct.  728;  Pierce 
V.  Molliken,  78  Fed.  196.  There  is  even  less  room  to  doubt  that  the 
circuit  court  has  jurisdiction  of  the  case  for  the  recovery  of  mesne 
profits  accruing  before  the  issuance  of  the  patent.  Evans  v.  Durango 
Land  &  Coal  Co.,  25  C.  C.  A.  531,  80  Fed.  433. 

We  think  the  court  did  not  err  in  refusing  the  motion  of  the  plain- 
tiflP  in  error  for  leave  to  file  the  additional  pleas  submitted.  So  far 
as  these  pleas  were  intended  to  affect  the  jurisdiction  of  the  court, 
they  are  clearly  bad,  because  the  jurisdiction  of  the  court  did  not  de- 
pend upon  the  defendant's  answer,  and  could  not  be  taken  away  by 
it.    Osbom  V.  Bank,  9  Wheat.  826. 

As  to  the  plea  which  sought  to  question  the  capacity  of  one  of  the 
t>laintififs  to  sue,  it  came  too  late,  and,  if  it  had  been  presented  in 
time,  it  was  clearly  not  good  as  pleaded.  Dudgeon  v.  Watson,  23 
Fed.  161. 

As  the  record  shows  no  error  in  the  proceedings  in  the  circuit  court 
for  which,  in  our  opinion,  the  judgment  of  that  court  should  be  re- 
versed, it  is  affirmed. 
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(87  Fed.  392.) 

LOW  et  al.  v.  BLACKFORD  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.     May  3,  1808.) 

No.  246. 

1.  Mortgages— Provisions  Binding  upon  Bondholders. 

A  mortgage  and  the  bouds  and  coupons  secured  thereby  are  to  be  con- 
strued as  one  contract,  and  provisions  in  the  mortgage  as  to  the  method 
of  distribution  of  the  proceeds- in  case  of  foreclosure  sale,  although  not 
found  in  the  bonds,  will  bind  the  bondholders  where  there  is  nothing  in 
the  bonds  inconsistent  therewith. 

2.  Same-— Foreclosure  Sale— Discretion  of  Court. 

Where  a  mortgage  is  foreclosed  in  equity,  the  court  is  not  bound  to 
decree  a  sale  in  strict  accordance  with  the  terms  prescribed  in  the  mort- 
gage for  the  execution  of  the  power  of  sale  therein  contained,  but  should 
exercise  a  sound  discretion,  having  due  regard  to  the  interest  of  all  parties. 

3.  Same— Method  op  Sale— Apportionment  op  Proceeds. 

Where  a  single  mortgage,  given  by  a  railway  company  to  secure  three 
series  of  bonds,  each  of  which  constituted  a  first  lien  upon  one  of  the  three 
divisions  of  the  road,  and  a  second  lien  upon  the  other  two,  was  fore- 
closed in  equity,  ?^eld,  that  the  three  divisions  should  not  be  sold  separately, 
nor  should  the  property  be  ofTered  l)otb  in  separate  divisions  and  as  an 
entirety,  and  the  most  advantageous  bid  accepted;  but  the  entire  prop- 
erty should  be  sold  as  an  entirety,  and  the  proceeds  apportioned  among 
the  bondholders  of  the  three  classes  according  to  the  relative  value  of  the 
three  divisions  as  found  from  the  evidence.     82  Fed.  344,  affirmed. 

Pumell,  District  Judge,  dissenting. 

Appeal  from  the  (IJircuit  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina. 

Charles  Steele,  for  appellants. 

Cowen,  Cross  &  Bond,  for  appellees  Wm.  H.  Blackford  and  others. 

Turner,  MeClure  &  Rolston,  for.  appellee  Farmers'  Loan  &  Trust 
Co. 

R  O.  Burton  and  Watson  &  Buxton,  for  appellee  John  W.  Fries. 

George  Rountree,  for  appellee  W.  A.  Lash. 

Before  GOFF,  Circuit  Judge,  and  BRAWLEY  and  PURNELL,  Dis- 
trict Judges. 

GOFF,  Circuit  Judge.  The  Farmers'  Loan  &  Trust  Company, 
trustee,  instituted  this  suit  in  the  circuit  court  of  the  United  States 
for  the  Eastern  district  of  North  Carolina  in  March,  1894,  for  the 
purpose  of  foreclosing  the  first  mortgage,  dated  June  1,  188G,  executed 
hy  the  Cape  Fear  &  Yadkin  Valley  Railroad  Company.  The  Mer- 
cantile Trust  Company  of  Baltimore,  the  trustee  in  the  second  mort- 
gage, known  as  the  "consolidated  mortgage,"  dated  October  1,  1889, 
was  made  a  party  defendant,  and  subsequently,  when  it  resigned  its 
trust,  William  A.  Lash  was  substituted  as  trustee  under  the  mortgage 
and  as  defendant  in  the  suit.  A  cross  bill  was  filed  by  said  Lash 
as  trustee  of  the  second  or  consolidated  mortgage,  in  which  he  prayed 
that  it  also  might  be  foreclosed.  The  first  mortgage  covers  all  of  the 
railroad  lines  except  the  branches,  while  the  second  or  consolidated 
mortgage  embraces  all  of  the  lines  in  the  first,  and  also  includes  the 
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branch  lines.  The  first  mortgage  is  given  to  secure  three  separate 
series  of  bonds,  designated,  respectively,  as  "Series  A,"  "Series  B,"  and 
"Series  C  bonds.  Each  series  of  bonds  has  a  first  lien  upon  a  certain 
designated  division  of  the  railroad  and  a  second  lien  upon  the  other 
two  divisions.  The  main  line  from  Wilmington  to  Mt.  Airy  is  248J 
miles  long.  Division  A  is  that  portion  of  the  road  which  lies  between 
Greensboro  and  Fayetteville  and  Fayetteville  and  the  South  Carolina 
line,  about  144  miles  in  all,  of  which  46|  miles  is  made  up  of  the 
line  from  Fayetteville  to  the  South  Carolina  line.  On  this  division 
Series  A  bonds  are  a  first  lien,  and  they  are  also  a  lien  in  common 
with  Series  C  bonds,  but  subordinate  to  Series  B  bonds,  upon  that 
portion  of  the  road  situated  between  Greensboro  and  Mt.  Airy,  and 
also  a  lien  in  common  with  Series  B  bonds,  but  subordinate  to  Series 
C  bonds,  on  that  portion  of  the  road  between  Fayetteville  and  Wil- 
mington. Division  B  is  that  portion  of  the  road  situated  between 
Greensboro  and  Mt.  Airy,  about  70  miles  in  length.  On  this  division 
Series  B  bonds  are  a  first  lien,  and  they  are  also  a  lien  in  common 
with  Series  C  bonds,  but  subordinate  to  Series  A  bonds,  upon  that 
portion  of  the  road  which  lies  between  Greensboro  and  Fayetteville 
and  Fayetteville  and  the  South  Carolina  line,  and  also  a  lien  in  com- 
mon with  Series  A  bonds,  but  subordinate  to  Series  C  bonds,  on  that 
portion  of  the  road  between  Fayetteville  and  Wilmington.  Division 
C  is  that  portion  of  the  road  between  Fayetteville  and  Wilmington, 
about  81  miles  in  length.  On  this  division  Series  C  bonds  are  a  first 
lien,  and  they  are  also  a  lien  in  common  with  Series  B  bonds,  but 
subordinate  to  Series  A  bonds,  *on  that  portion  which  lies  between 
Greensboro  and  Fayetteville  and  Fayetteville  and  the  South  Carolina 
line,  and  also  a  lien  in  conunon  with  Series  A  bonds,  but  subordinate 
to  Series  B  bonds,  on  that  portion  of  the  road  located  between  Greens- 
boro and  Mt.  Airy. 

The  Cape  Fear  &  Yadkin  Valley  Railway  Company  is  the  successor 
to  the  Western  Railroad  Company,  a  corporation  created  by  the  act 
of  December  24,  1852,  passed  by  the  general  assembly  of  North  Caro- 
lina. That  portion  of  the  Cape  Fear  &  Tadkin  Valley  Railway  now 
known  as  "Division  A"  had  been  constructed  and  operated  by  the 
Western  Railroad  Company.  Those  parts  of  the  road  now  called  Di- 
visions B  and  C  were  built  by  the  Cape  Fear  &  Tadkin  Valley  Rail- 
way Company,  whose  corporate  existence  dates  from  March  1,  1879. 
It  also  constructed  a  number  of  branch  lines  in  aid  of  both  its  local 
and  through  business,  now  known  as  the  'Tactory  Branch,"  the 
"Madison  Branch,"  the  "Granite  Branch,"  the  *Tumace  Branch," 
the  "Aldrich  Quarry  Branch,"  and  the  "Buff  Quany  Branch."  The 
South  Carolina  Pacific  Railway,  which  is  lOJ  miles  long,  running 
from  Bennettsville  to  the  North  Carolina  line,  has  been  leased,  and 
is  now  operated  by  the  Cape  Fear  &  Yadkin  Valley  Railroad  Com- 
pany. On  the  day  that  the  bill  was  filed  in  the  court  below,  John 
Gill  was  appointed  receiver  of  the  Cape  Fear  &  Yadkin  Valley  Rail- 
way Company,  and  he  has  been  in  the  custody  and  control  of  all  its 
property,  under  the  orders  of  the  court,  from  that  date.  On  the  2d 
day  of  May,  1894,  the  answer  of  said  railway  company  was  filed,  in 
which  all  of  the  allegations  of  the  bill  were  admitted  to  be  true. 


Digitized  by 


Google 


LOW    V.   BLACKFORD.  17 

William  A.  Lash,  the  substituted  trustee  under  the  consolidated 
mortgage  of  October  1,  1889,  filed  his  answer  to  the  bill  on  the  28th 
day  of  September,  1894.  The  receiver  of  the  North  State  &  Improve- 
ment Company  filed  his  answer  on  the  28th  of  September,  1894,  by 
which  it  appears  that  said  company  is  the  owner  of  |1,608,000  par 
value  of  the  stock  of  the  Cape  Fear  &  Yadkin  Valley  Railway  Com- 
pany, and  also  of  ?1,848,000  of  the  bonds  of  said  railway  company  ex- 
ecuted on  the  1st  day  of  October,  1889,  and  secured  by  the  second  or 
consolidated  mortgage.  It  is  claimed  by  the  receiver  that  the  bonds 
80  held  are  secured  by  a  first  lien  upon  several  of  the  branch  lines  of 
the  railroad  company,  and  by  a  second  lien  upon  all  the  property  of 
said  company,  subject  only  to  the  lien  of  the  first  mortgage.  The  ap- 
pellants Charles  Adolphe  Low,  George  F.  Baker,  and  William  E. 
Strong,  claiming  to  be  a  conmiittee  of  Series  A  bondholders,  asked 
permission  of  the  court  below  to  intervene,  and  their  request  was 
granted  on  the  20th  of  December,  1895.  These  petitioners  were 
known  as  the  *^ew  York  Committee."  The  appellees  William  H. 
Blackford,  William  H.  Perot,  John  A.  Tompkins,  Frank  T.  Redwood, 
Basil  B.  Gordon,  and  J.  W.  Middendorf,  claiming  to  be  a  committee 
of  holders  of  the  bonds  of  the  three  different  series,  asked  like  per- 
mission to  intervene,  And  their  petition  was  also  favorably  passed 
upon  by  the  court.  They  are  called  the  '^Baltimore  Committee.*' 
The  contention  of  the  New  York  committee  was  and  is  that  the  rail- 
road should  be  offered  for  sale,  both  by  divisions  and  as  an  entirety, 
and  the  most  advantageous  offer  accepted;  while  the  claim  of  the  Bal- 
timore committee  was  and  is  that  it  should  be  sold  as  an  entirety. 
The  case,  having  been  duly  matured,  came  on  to  be  finally  heard, 
when  the  court  below  directed  that  the  Cape  Fear  &  Yadkin  Valley 
Railway,  it  appearing  that  it  was  in  default  and  insolvent,  should  be 
sold  at  public  auction  as  an  entirety,  and  that  the  proceeds  of  sale 
should  be  apportioned  among  the  bonds  as  follows:  To  Division  A, 
55  per  cent;  to  Division  B,  19  i)er  cent.;  to  Division  C,  19.4  per 
cent.;  and  to  the  bonds  having  the  first  lien  on  the  branches,  6.6  per 
cent.  This  method  of  division  was  found  by  the  court  below  from 
the  master's  report  and  from  the  testimony  of  a  number  of  experts 
filed  therewith,  who  had  carefully  examined  the  road,  its  reports, 
receipts,  and  disbursements.  So  far  as  the  questions  raised  on  this 
appeal  are  concerned,  it  is  not  deemed  necessary  to  refer  to  the 
other  provisions  of  the  decree  of  sale,  which  bears  date  March  31, 
1897,  and  from  which  the  appeal  we  are  now  considering  is  prose- 
cuted. 

The  first  assignment  of  error  is  in  these  words: 

**Becau8e  In  and  by  said  decree  of  March  31,  1897,  the  proceeds  of  the  sale 
of  the  premises  covered  by  the  first  mortgage  of  June  1,  1886,  therein  directed, 
are  ordered  to  be  distributed  first  to  the  payment  of  the  coupon  interest  of 
the  several  series  of  bonds  mentioned  in  the  said  decree  in  preference  and 
priority  to  the  principal  of  said  bonds.** 

The  part  of  the  decree  on  which  this  assignment  is  based,  provided 
that  the  portion  of  the  proceeds  of  sale  allotted  to  Series  A  bonds 
should  be  distributed  as  follows: 

"First,  to  the  payment  of  the  coupon  interest,  which  may  be  due  on  each 
of  said  outstanding  Series  A  bonds  (including  interest  on  said  coupons),  if  said 
31  C.C.A.— 2 
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amount  be  sufficient  to  pay  the  same,  or,  if  not  sufficient,  then  to  the  payment 
of  the  same  pro  rata;  and  after  the  full  and  complete  payment  of  said  cou- 
pon Interest  as  aforesaid,  then  to  the  payment  of  the  principal  of  said  Series 
A  bonds,  if  sufficient  to  pay  the  same  in  full,  and,  if  not  sufficient  to  pay  the 
same  in  full,  then  to  the  payment  of  the  same  pro  rata." 

The  decree  also  in  like  manner  provides  for  the  distribution  of  the 
allotment  made  to  the  Series  B  bonds  and  to  the  Series  C  bonds,  di- 
recting in  each  case  that  the  principal  of  the  bonds  shall  be  paid  only 
after  the  coupon  interest,  with  the  interest  thereon,  has  been  paid 
in  full.  The  mortgage  provides  that  the  proceeds  of  the  trust  fund 
in  case  of  a  sale  of  the  railroad  shall  be  applied  first  to  the  payment 
of  interest,  and  then  to  the  payment  of  the  principal  of  the  bonds. 
No  such  provision  is  found  in  tlie  recitals  of  the  bonds,  and  the  claim 
of  the  appellants  in  this  regard  is  that  the  terms  of  the  bonds  must 
control,  and  tliat  they  are  not  to  be  affected  by  inconsistent  state- 
ments found  in  the  mortgage.  As  a  matter  of  fact,  is  there  anything 
found  in  the  mortgage  inconsistent  with  or  contradictory  of  the  pro- 
visions of  the  bonds?  We  think  not.  The  provisions  found  in  the 
jnortgage,  not  included  in  the  bonds,  are  not  contradictory  of  the  lat- 
ter, but  supplemental  thereto.  And  it  is  well  established  that  in 
cases  of  this  character  the  bonds,  coupons,  and  mortgages  are  to  be 
read  together,  and  construed  as  constituting  one  contract;  and  if  the 
bond  refers  to  the  mortgage,  as  in  this  case,  then  the  holder  of  the 
bond  will  be  presumed  to  be  aware  of  the  terms  of  the  mortgage. 
Thomp.  Corp.  §§  6075,  6110;  Manufacturing  Co.  v.  Howard,  28  Fed. 
741;  Gregory  v.  Marks,  8  Biss.  44,  Fed.  Cas.  No.  5,802;  Stanton  v. 
Railroad  Co.,  2  Woods,  523,  Fed.  Cas.  No.  13,297;  Skiddy  v.  Railroad 
Co.,  3  Hughes,  320,  Fed.  Cas.  No.  12,922;  Caylus  v.  Railroad  Co.,  10 
Hun,  295,  affirmed  76  N.  Y.  609;  McMurray  v.  Moran,  134  U.  S.  150, 
10  Sup.  Ct.  427.  Each  of  the  bonds  secured  by  the  mortgage  referred 
to  in  this  case  contains  the  following,  differing  only  as  to  the  series 
to  which  they  respectively  belong: 

'This  bond  is  one  of  Series  A,  issued  under,  secured  by,  and  subject  to  aU 
of  the  provisions  of  a  first  mortgage  executed  by  the  said  railway  company  to 
the  said  the  Farmers'  Loan  and  Trust  Company,  bearing  even  date  herewith,  to 
which  said  mortgage  reference  is  hereby  made  for  the  more  detailed  pro- 
visions thereof." 

This  provision  of  the  foreclosure  decree  is  founded  on  the  direct 
and  positive  terms  of  the  mortgage  itself,  which  are  usually  adopted 
by  the  courts  in  cases  where  the  trust  or  contract  provides  for  it 
It  is  not  uncommon  in  such  decrees  to  direct  that  the  proceeds  of  fore- 
closure shall  be  applied  to  the  payment  of  coupons  which  matured 
before  a  general  default  in  preference  to  the  bonds  from  which  they 
were  taken,  if  there  is  nothing  in  the  mortgage  requiring  a  distribu- 
tion in  another  and  special  manner.  If  the  deed  of  trust  or  mort- 
gage provides  that  the  interest  coupons  must  be  paid  before  the 
principal  of  the  bonds,  then  the  decree  will  be  so  drawn.  Stevens 
V.  Railroad  Co.,  13  Blatchf.  412,  Fed.  Cas.  No.  13,406;  Cutting  v. 
Tavares,  23  U.  S.  App.  363,  9  C.  C.  A.  401,  and  61  Fed.  150;  Burke  v. 
Short,  24  C.  C.  A.  422,  79  Fed.  6;  Railroad  Co.  v.  Fosdick,  106  U.  S. 
48,  1  Sup.  Ct.  10.  It  is,  therefore,  well  established  that  the  manner 
of  distributing  funds  realized  from  the  sale  of  property  under  fore- 
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closure  proceedings  is  to  be  determined  from  the  terms  of  the  mort- 
gage. In  cases  where  it  has  been  held  that  the  proceeds  shall  be 
divided  ratably  between  the  bonds  and  the  past-due  coupons,  refer- 
ence has  been  made  to  the  mortgage  to  show  that  no  requirement  to 
the  contrary  is  contained  therein.  Duncan  v.  Railroad  Co.,  3  Woods, 
567,  Fed.  Cas.  No.  4,138;  Ketchum  v.  Duncan,  96  U.  S.  659,  671; 
Dunham  v.  Railway  Co.,  1  Wall.  254.  The  case  of  Duncan  v.  Rail- 
road Co.,  above  referred  to,  and  relied  upon  by  counsel  for  appel- 
lants, is  not  in  conflict  with  the  views  we  now  express,  although  it 
was  there  held  that  the  overdue  coupons  were  not  entitled  to  priority 
in  payment  over  the  principal  of  the  bonds.  It  is  clear  that  the  court 
reached  the  conclusion  announced  in  that  case  because  the  mortgage 
contained  no  provision  p^ivins:  preference  to  the  interest  coupons.  It 
may  be  well  to  quote  in  this  connection  the  terms  of  the  mortgage 
relating  to  this  matter,  which  are  as  follows: 

"And  after  deducting  from  the  proceeds  of  such  sale  proper  allowances  for 
an  expenses  thereof.  Including  attorney  and  counsel  fees,  and  all  other  ex- 
penses which  may  have  been  by  It  Incurred,  as  weU  as  reasonable  compen- 
sation for  its  owD  services.  It  [the  trustee]  shall  apply  the  residue  of  the 
proceeds  of  sale  to  the  payment,  first,  of  the  interest  due  on  the  said  bonds 
outstanding  secured,  or  intended  to  be  secured,  hereby,  and,  secondly,  of  the 
principal  of  said  bonds  in  full,  if  the  said  purchase  money,  after  deducting 
the  expenses  above  mcDtioned,  be  suftlcient:  but,  if  not,  then  pro  rata." 

We  find  no  error  in  the  decree  complained  of,  so  far  as  the  questions 
raised  by  the  first  assignment  of  error  are  concerned,  and  we  now 
proceed  to  the  consideration  of  the  next,  which  is  in  the  following 
words : 

"Because  the  said  decree  of  March  31,  1897,  directs  the  sale  of  the  mort- 
fraged  premises  therein  described  only  as  a  single  parcel  and  an  entirety,  and 
not  in  divisions,  and  further  directs  that  the  proceeds  of  such  sale  be  divided 
among  the  holders  of  the  several  series  of  bonds  therein  mentioned  according 
to  the  percentages  fixed  by  the  court  and  specified  in  said  decree." . 

This  brings  in  review  by  this  court  not  only  the  conclusion  reached 
by  the  court  below  to  sell  the  railroad  as  an  entirety,  but  also  the 
relative  value  of  the  different  liens  as  found  and  established  by  that 
court.  Is  the  contention  of  the  appellants  that  under  the  terms  of 
the  mortgage  they  are,  as  holders  of  bonds  secured  thereby,  entitled 
to  a  separate  sale  of  each  division  of  the  road,  or  to  have  it  offered 
for  sale  as  an  entirety  and  then  in  divisions,  according  to  "the  double 
method  of  sale,"  well  founded?  The  first  mortgage  was  made  to 
secure  three  different  series  of  bonds.  That  it  does  so,  and  that  it  is 
a  valid  mortgage,  we  have  no  doubt.  Two  mortgages  were  author- 
ized by  the  stockholders  at  a  meeting  of  the  same  held  May  6,  188G, 
the  details  to  be  arranged  by  the  board  of  directors,  covering  the 
entire  projierty  and  franchises  of  the  company.  The  first  mortgage 
covering  the  property  owned  by  the  company  in  existence  at  the  date 
of  the  same  was  to  secure  bonds  to  the  amount  of  |10,()00  per  mile 
upon  the  road  then  constructed  and  to  be  thereafter  constructed, 
and  the  bonds  were  to  be  divided  into  three  series,  the  liens  of  the 
same  to  attach  as  the  board  of  directors  should  determine.  The  sec- 
ond mortgage  w^as  also  to  be  upon  the  entire  property, — an  income 
mortgage  to  the  amount  of  |5,00()  per  mile.     The  board  of  directors. 
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at  their  meeting  on  May  6,  188G,  passed,  among  others,  the  following 
resolutions : 

"First.  That  this  company  make  and  execute  a  first  mortgage  upon  its  fran- 
chises and  entire  property,  as  Is  more  particularly  hereinafter  described,  to 
the  Farmers'  Loan  and  Trust  Company  of  New  York,  and  issue  bonds  there- 
under to  an  amount  not  exceeding  ten  thousand  dollars  per  mile  of  completed 
road,  which  bonds  shall  be  of  the  denomination  of  one  thousand  doUars  each, 
payable  in  gold  coin  of  the  United  States  of  America,  and  shall  be  of  three 
series,  as  is  more  particularly  hereinafter  specified.  They  shaU  bear  date 
the  first  day  of  June,  one  thousand  eight  hundred  and  eighty-six,  and  shall 
bear  interest  from  the  first  day  of  June,  one  thousand  eight  hundred  and 
eighty-six,  at  the  rate  of  six  per  centum  per  annum,  payable  semiannually  at 
the  agency  of  this  company  in  the  city  of  New  York  on  the  first  days  of 
June  and  December  in  each  and  every  year  as  evidenced  by  the  interest 
coupons  thereto  attached,  and  shall  become  due  and  payable  on  the  first  day 
of  June,  one  thousand  nine  hundred  and  sixteen. 

"Resolved,  secondly,  that  the  property  to  be  conveyed  by  the  said  mortgage 
shall  be  all  and  singular  the  railroad  of  said  company  between  the  Virginia 
line  from  the  point  near  Mt.  Airy,  where  the  road  now  being  constructed  shall 
Intersect  that  line,  via  Greensboro  and  FayetteviUe  to  the  South  Carolina  line, 
where  the  road  now  Intersects  that  line,  and  also  the  road  from  FayetteviUe 
to  Wilmington  to  be  hereafter  built,  now  owned  or  hereafter  acquired,  to- 
gether with  all  sidings,  station  houses,  real  estate  along  the  line  herein  de- 
scribed, and  all  equipment,  toUs,  and  income  thereof,  aU  the  corporate  rights 
and  franchises  of  said  company,  and  all  other  real  and  personal  property  to 
it  belonging  and  appurtenant  to  the  line  here  described,  whether  now  owned 
or  hereafter  acquired;  and  this  mortgage  shall  be  in  trust  for  the  benefit  and 
security  of  the  holders  of  the  bonds  Issued  hereunder  without  preference,  pri- 
ority, or  distinction  as  to  the  date  or  time  of  issue,  so  that  each  of  sucb 
bonds  shall  have  the  same  security  hereunder  as  though  they  had  aU  been 
executed  and  delivered  simultaneously:  provided,  however,  that  the  said 
bonds  be  divided  into  three  series  of  bonds,  that  is  to  say,  Series  A  bonds. 
Series  B  bonds,  and  Series  0  bonds,  and  they  shall  attach  as  liens  upon  the 
property  hereby  mortgaged  in  the  following  manner,  that  is  to  say:  Series 
A  bonds  shall  be  a  first  lien  on  that  portion  of  the  raUroad  which  lies  between 
Greensboro  and  FayetteviUe  and  FayetteviUe  and  the  South  Carolina  line, 
together  with  aU  station  houses,  sidings,  and  other  property  of  whatever  nature 
appurtenant  thereto;  and  a  lien  in  common  with  Series  C  bonds,  but  subordi- 
nate to  Series  B  bonds,  upon  that  portion  of  the  road  now  being  constructed 
between  Greensboro  and  the  Virginia  line  via  Mt.  Airy,  together  with  the 
property  appurtenant  thereto;  and  also  a  lien  in  common  with  Series  B  bonds, 
but  subordinate  to  Series  C  bonds,  on  that  portion  of  the  road  between  Fay- 
etteviUe and  Wilmington,  when  the  same  shall  be  constructed,  together  with 
the  property  appurtenant  thereto.  Series  B  bonds  shall  be  a  first  lien  upon 
that  portion  of  the  road  which  Is  now  being  constructed  between  Greensboro 
and  the  Virginia  line  via  Mt.  Airy,  together  with  all  station  houses,  sidings^ 
and  other  property  of  whatever  nature  appurtenant  thereto;  and  a  lien  in 
common  with  Series  C  bonds,  but  subordinate  to  Series  A  bonds,  upon  that 
portion  of  the  road  which  lies  between  Greensboro  and  FayetteviUe  and  Fay- 
etteviUe and  the  South  Carolina  line,  together  with  the  property  appurtenant 
thereto;  and  also  lien  in  common  with  Series  A  bonds,  but  subordinate  to 
Series  C  bonds,  on  that  portion  of  the  road  between  FayetteviUe  and  Wilming- 
ton, when  the  same  shall  be  constructed,  together  with  the  property  appurte- 
nant thereto.  Series  C  bonds  shall  be  a  first  lien  upon  that  portion  of  the  road 
between  FayetteviUe  and  Wilmington,  when  the  same  shall  be  constructed, 
together  with  aU  station  houses,  sidings,  and  other  property  of  whatever 
nature  appurtenant  thereto;  and  a  lien  in  common  with  Series  B  bonds,  but 
subordinate  to  Series  A  bonds,  on  that  portion  of  the  road  which  lies  between 
Greensboro  and  FayetteviUe  and  FayetteviUe  and  the  South  Carolina  line, 
together  with  the  property  appurtenant  thereto;  and  a  lien  In  common  with 
Series  A  bonds,  but  subordinate  to  Series  B  bonds,  on  that  portion  of  the 
road  which  is  now  being  constructed  between  Greensboro  and  the  Virginia 
line  via  Mt.  Airy,  together  with  the  property  appurtenant  thereto.     And  in 


Digitized  by 


Google 


LOW    V.   BLACKFOKD.  21 

case  of  a  default  and  foreclosure  as  Is  hereinafter  provided  for,  all  rolling 
Block  and  movable  and  other  property  which  belongs  to  the  road  as  an  entirety, 
and  is  not  specially  appurtenant  to  any  one  of  the  three  divisions  of  the  road 
hereinbefore  made,  shall  be  apportioned  among  the  said  three  series  of  bonds 
in  proportion  to  the  amount  of  such  bonds  as  may  be  outstanding  at  the  time 
of  such  default  and  foreclosure." 

This  action  of  the  stockliolders  and  directors  was  copied  into  and 
made  part  of  the  mortgage.  Other  resolutions  of  the  directors,  also 
included  in  the  mortgage,  fixed  the  form  of  the  bonds,  and  divided 
them  into  the  series  before  described.  The  mortgage  then  grants  in 
trust  the  entire  railroad  from  Greensboro  to  Fayetteville,  and  from 
Fajetteville  to  the  boundary  line  between  North  Carolina  and  South 
Carolina,  and  from  Fayetteville  to  Wilmington,  and  also  the  road  then 
being  constructed  from  Greensboro  to  the  boundary  line  between 
North  Carolina  and  Virginia-  It  then  provides  for  a  sale  at  public 
auction,  by  the  trustee,  of  the  mortgaged  property,  in  case  of  default 
in  the  pa^-ment  of  interest,  and  specifically  directs  the  mode  of  pro- 
cedure of  said  sale  in  the  following  language: 

"The  said  party  of  the  second  part  shall,  in  case  of  such  default  as  is  re- 
ferred to  hereinbefore  in  this  article,  upon  the  written  application  of  holders 
of  one-tenth  of  the  bonds  hereby  secured  or  intended  to  be  secured,  declare 
the  whole  principal  sum  of  all  the  bonds  secured  or  intended  to  be  secured 
by  this  mortgage  to  be  due  and  payable,  whereupon  the  whole  principal  sum 
of  each  and  all  of  said  bonds  then  outstanding  shall  forthwith  be  due  and 
payable,  notwithstanding  that  the  time  therein  limited  for  the  payment  thereof 
may  not  then  have  elapsed;  and  the  said  party  of  the  second  part  shall,  in 
that  case,  upon  like  security  and  Indemnity,  proceed,  with  or  without  taking 
possession,  to  sell  and  dispose  of  at  public  sale  all  and  singular  the  said  rail- 
road, estate,  real  and  personal,  corporate  rights,  franchises,  and  premises 
hereby  mortgaged,  or  agreed  or  intended  so  to  be,  to  the  highest  bidder  offering 
the  same  first  as  an  entirety;  and.  In  case  no  acceptable  bidder  is  forthcoming 
for  the  said  property  as  an  entirety,  then  the  said  trustee  shall  proceed  to 
sell  separately  the  three  divisions  of  the  road  herdnbefore  made,  and  upon 
which  the  several  series  of  bonds  are  hereby  made  or  Intended  to  be  made  first 
Hens/* 

This  special  direction  was  to  the  trustee,  and  was  limited  to  the 
sale  to  be  made  under  the  provision  of  the  mortgage  last  quoted 
But  the  trustee  did  not  act  under  this  clause.  The  holders  of  one- 
tenth  of  the  bonds  secured  by  the  mortgage  did  not  ask  it  to  proceed 
under  the  same,  and  therefore,  after  the  default  by  the  railroad  com- 
pany, it  sought  the  aid  of  a  court  of  equity,  filing  therein  the  fore- 
closure bill  usual  in  such  cases.  Surely,  it  will  not  be  seriously  con- 
tended that  this  special  instruction  to  the  trustee  for  his  guidance 
in  a  contingency  that,  in  fact,  never  happened,  is  also  to  be  considered 
as  a  direction  to  a  court  of  equity,  called  upon  years  after  to  dispose 
of  the  property  in  such  manner  as  will  best  protept  the  interests  of  all 
the  parties,  and  guard  the  equities  presented  by  the  conflicting  claims 
that  liave  their  existence  from  causes  originating  since  the  mortgage 
was  executed.  There  is  no  "iron  rule*'  upon  this  subject,  and  while 
the  general  practice  is  to  follow  as  closely  as  may  be  proi)er  the  mode 
of  procedure  desired  by  the  parties,  and  as  may  be  set  forth  in  the 
mortgage,  yet  still  the  court  must,  in  its  discretion,  determine  from 
the  facts  of  each  case  the  manner  of  sale  that  will  subserve  all  inter- 
ests, produce  the  best  results  for  all  concerned,  and  not  enhance*  the 
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value  of  one  class  of  securities  involved  at  the  cost  of  another  which 
is  equally  entitled  to  its  care  and  protection. 

Appellants'  claim  that  the  mode  of  sale  provided  for  in  the  mort- 
gage is  to  be  exclusive  of  all  others  has  not  been  favorably  received 
by  the  courts,  and  has  met  with  the  disapproval  of  the  supreme  court 
of  the  United  States,  which,  speaking  by  Mr.  Justice  Brown  in  the 
case  of  Guaranty  Trust  &  Safe-Deposit  Co.  v.  Green  Cove  Springs  & 
M.  R.  Co.,  139  U.  S.  137,  143,  11  Sup.  Ct.  512,  514,  said: 

**Thlg  clause,  however,  is  open  to  the  objection  of  attempting  to  provJde 
against  a  remedy  in  the  ordinary  course  of  judicial  proceedings,  and  oust 
the  jurisdiction  of  the  courts,  which,  as  Is  settled  by  the  uniform  current  of 
authority,  cannot  be  done.  Hope  v.  Society,  4  Ch.  Div.  327;  Edwards  v. 
Insurance  Soc,  1  Q.  B.  DIv.  563;  Ilorton  v.  Sayer,  4  Hurl.  &  N.  (543;  Scott 
v.  Avery,  8  Exch.  487;  s.  c.  5  H.  L.  Cas.  811;  Thompson  v.  Charnock,  8  Term 
R.  139:  Mitchell  v.  Harris.  2  Ves.  Jr.  129;  Tobey  v.  Bristol  Co.,  3  Story,  800, 
Fed.  Cas.  No.  U.OCiTv.  Xoyes  v.  Marsh,  123  Mass.  28G;  King  v.  Howard.  27 
Mo.  21;  Conner  v.  Drake,  1  Ohio  St.  16C;  Trott  v.  Insurance  Co.,  1  Cliff.  439. 
Fed.  Cas.  No.  14,189;  2  Story,  Eq.  Jur.  f  1457.*' 

It  is  true  that  the  mortgage  in  that  case  referred  to  provided  that 
the  method  of  sale  set  out  in  it  should  be  exclusive  of  all  others,  but 
still  the  reasoning  of  the  court  and  the  authorities  cited  sustain  the 
conclusion  that  the  parties  to  a  contract  cannot,  by  its  terms,  deprive 
a  court  of  equity  of  its  right,  in  the  due  course  of  its  proceedings,  to 
adopt  such  plans  concerning  the  sale  of  property  as  the  peculiar  cir- 
cumstances of  the  case  before  it  shall  suggest  to  be  proper  for  the  pro- 
tection of  the  interests  of  all  the  parties.  Again,  the  supreme  court 
in  the  case  of  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Texas  Cent.  Ry.  Co., 
137  U.  S.  171,  192,  11  Sup.  Ct.  67,  said,  refen-ing  to  a  similar  provi- 
sion: 

"There  was  nothing  in  the  mortgages  which  toolc  away  the  Inherent  right 
of  resort  to  the  courts,  and  this  clause  did  not  impart  what  existed  without 
It;  but  Its  Insertion,  evidently  out  of  abundant  caution,  made  it  perfectly  clear 
that  the  provisions  relied  on  by  appellants  did  not  apply  to  foreclosure  by 
bill  In  equity,  but  to  the  cumulative  remedy  speoifled.  It  Is  easy  to  see  why 
taking  possession  and  selling,  without  Intervention  of  the  court  should  be 
guarded  against,  and  the  trustee  not  be  required  or  allowed  to  proceed  In  that 
summary  manner  except  on  the  request  of  a  certain  percentage  of  thfe  holders 
of  the  bonds.  Such  proceedings  might  result  in  Injury,  which  could  not  be 
predicated  of  those  regularly  taken  in  a  court  of  equity.  Arbitrary  procedure 
by  the  trustee  was  not  deemed  desirable.  In  view  of  the  interests  of  both 
mortgagor  and  the  bondholders  as  a  class,  while  each  would  find  the  protec- 
tion to  which  It  might  be  entitled  at  the  hands  of  the  court.  Mercantile  Trust 
Co.  V.  Missouri,  K.  &  T.  Ry.  Co.,  36  Fed.  221." 

It  is  clear  that  the  trustee  in  such  a  mortgage  may  waive  the  cumu- 
lative remedy  provided  in  it,  and  apply  to  a  judicial  tribunal  for  a 
foreclosure;  and  frequently  it  is  for  the  interest  of  all  concerned 
that  he  should  do  so.  If  the  court  is  resorted  to,  the  procedure  must 
be  according  to  the  established  rules  of  law,  and  the  chancellor  is  not 
bound  to  direct  a  sale  in  strict  accordance  with  the  terms  of  the  mort- 
gage, but  should  exercise  a  sound  discretion,  having  due  regard  for 
the  rights  of  the  debtor  and  of  all  the  creditors,  resi)ectively.  Un- 
doubtedly, there  are  cases  where  it  will  be  entirely  just  and  equitable 
to  adopt  in  the  decree  of  foreclosure  the  plan  of  sale  suggested  by 
the  mortgage,  but  certainly  it  will  not  be  error  going  to  the  validity 
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of  the  decree  not  to  do  so  if  the  rights  of  all  the  parties  have  been  fully 
recognized  and  duly  guarded. 

The  court  below  not  being  compelled  by  the  terms  of  the  mort- 
gage to  sell  the  raihroad  by  divisions,  it  remains  yet  to  be  ascertained 
whether  or  not  the  direction  that  it  be  sold  as  an  entirety  was,  under 
the  circumstances  of  this  case,  the  proper  exercise  of  judicial  discre- 
tion. A  connected  railroad,  one  of  the  length,  character,  and  im- 
portance of  the  Cape  Fear  &  Yadkin  Valley,  involving  as  it  does  such 
large  sums  of  money  to  its  bondholders  and  its  stockholders,  and  in 
which  the  people  of  the  state  to  which  it  owes  its  existence  are  so 
deeply  interested,  should,  if  at  all  practicable,  be  kept  together  as  one 
system,  and  sold  as  an  entirety.  The  onus  is  on  those  who  insist 
that  it  should  be  disrupted  and  sold  in  parcels  to  show  the  necessity 
for  it,  and  to  make  it  clear  to  a  court  of  equity  that  good  conscience 
and  fair  dealing  demands  it.  Have  the  appellants  succeeded  in  do- 
ing this?  Giving  due  consideration  to  the  facts  they  have  marshaled, 
and  to  the  arguments  submitted  in  support  thereof,  we  are  forced  to 
answer  the  question  propounded  in  the  negative.  In  proceedings 
of  this  character  courts  will,  if  at  all  practicable,  regard  the  railroad 
as  an  entirety,  will  decree  it  to  be  sold  as  such,  and  will  prevent  its 
severance  into  parcels,  even  though  it  may  be  subject  to  partial  mort- 
gages. Muller  V.  Dows,  94  U.  S.  449;  Bank  v.  Shedd,  121  U.  S.  74, 
87,  7  Sup.  Ct.  807;  Railroad  Co.  v.  Lewton,  20  Ohio  St.  401;  Compton 
V.  Railroad  Co.,  31  U.  S.  App.  486,  597,  15  C.  C.  A.  397,  and  68  Fed. 
263,  327.  We  quote  with  approval  the  following  portion  of  the  opin- 
ion of  the  court  below,  filed  by  Judge  Simonton,  in  disposing  of  the 
particular  point  we  are  now  considering: 

"The  proceedings  for  foreclosure  haviug  been  instituted  In  this  court,  and 
a  receiver  having  been  appointed,  and  the  time  having  arrived  for  a  final 
decree,  the  first  question  which  is  met  at  the  threshold  is.  how  shall  the  road 
be  sold?  In  divisions,  or  as  an  entirety?  How  shall  the  proceeds  of  sale 
be  apportioned  among  the  several  classes  of  bonds  in  case,  as  is  more  than 
probable,  a  sum  sufllcient  to  pay  the  entire  sum  due,  with  expenses,  be  not 
realized  from  the  sale?  This  railway  company  derives  aU  its  powers  and 
privileges  from  the  state  which  created  It,  and  the  bondholders  enjoy  the 
security  of  the  mortgage,  because  the  act  of  the  legislature  granted  this  power 
to  the  railway  company.  The  purpose  6nd  intent  of  the  state  was  to  secure 
an  entire  line  of  railway  from  its  principal  seaport  to  the  Virginia  line.  It 
granted  the  franchise  to  the  company  as  an  entirety,— one  indivisible  fran- 
chise, granted  for  the  purpose  of  constructing  and  continuing  an  entire  con- 
tinuous line  of  road.  The  mortgage  is  also  a  single  instrument  of  an  entire 
line  intended  to  secure  interest  of  all  bonds  and  then  the  principal,  giving  to 
each  of  them  as  part  of  its  security  the  franchise  of  the  whole  line  and  an 
interest  in  the  entire  road  and  its  property.  Over  the  action  of  the  trustee, 
each  bond,  without  distinction,  has  an  equal  voice  with  every  oilier  bond. 
The  trustee  must  see  to  it  that  the  interest  on  every  bond  is  paid.  One-tenth 
of  all  the  bonds,  without  distinction,  can  secure  a  declaration  that  all  of  the 
bonds  are  payable  at  once,  and  can  require  the  trustee  to  enter  and  talie 
possession  of  the  whole  mortgaged  property.  Every  part  of  the  railway  prop- 
erty is  dependent  upon  and  connected  with  the  others,  and  this  interde- 
pendence constitutes  a  part  of  the  value  of  each  of  its  several  parts.  Division 
B,  for  instance,  has  a  value  in  Its  bed,  iron,  cross-ties,  stations,  tetc.  Besides 
all  these,  it  has  a  clearly  recognized  value,  because  it  Is  a  part  of  a  continuous 
line  operated  by  one  set  of  agents  from  Its  western  terminus  to  the  sea.  The 
same  intrinsic  and  Incidental  value  exists  in  each  division.  If,  therefore, 
the  property  were  offered  for  sale  at  auction  In  separate  divisions,  It  could 
—probably  would— result  In  a  disruption  of  the  entire  system,  against  the 
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purpose  of,  and  defeating  the  ends  sought  by,  the  state,  for  which  the  corpo- 
ration was  created,  and  to  which  It  owes  its  existence  and  its  powers;  will 
be  inconsistent  with  the  general  tenor  of  the  mortgage  itself;  and  will  utterly 
destroy  an  important  incident  In  the  value  of  each  division.  Besides  this, 
during  the  operation  of  this  railway  as  a  whole  system,  it  has  become  pos- 
sessed of  certain  property  rights  secured  for  the  benefit  of  the  whole  system. 
These  are,  the  lease  of  the  South  Carolina  Pacific,  connecting  at  the  South 
Carolina  line,  and  extending  to  Bennettsville,  South  Carolina.— a  valuable 
feeder.  If  the  road  be  sold  In  divisions,  this  connection  would  be  valuable 
to.  and  could  be  purchased  by,  the  purchaser  of  Division  A  only,  at  Its  own 
price.  From  time  to  time  branch  roads  have  been  constructed,  connected 
with  Division  A  and  with  Division  B.  They  are  valuable  because  of  this 
connection,  because  of  this  connection  only,  and  are  only  valuable  to  the 
purchaser  of  the  division  with  which  they  are  respectively  connected,  who 
will  get  each  of  them  at  his  own  price.  The  franchise  cannot  be  divided.  A 
sale  by  division  would  destroy  it  entirely.  It  is  true  that  under  the  statute 
law  of  North  Carolina  (section  1936  of  the  Code  of  North  Carolina)  the  pur- 
chasers of  any  railroad  can  form  a  new  corporation,  and,  If  the  divisions  are 
sold  separately,  each  set  of  purchasers  can  do  this.  But  the  present  franchise 
for  a  line  continuous  from  the  northwestern  boundary  of  the  state  to  the 
sea  would  be  absolutely  lost,  unless  the  road  and  its  property  be  sold  as  an 
entirety.  In  that  caBe  only  could  the  purchasers  organize  a  corporation  with 
this  franchise.  The  rolling  stock  is  used  on  the  whole  system.  It  is  not 
needed  by  any  division  separate  from  the  whole.  A  sale  by  division  would 
greatly  impair  Its  value.  Every  bond  is  entitled  to  Its  share  of  the  value  of 
each  of  these  Items  of  value.  It  would  be  unjust,  it  could  almost  be  said 
would  Impair  the  obligation  of  a  contract,  to  deprive  any  of  them  of  this 
incident  of  value.  It  would,  perhaps,  be  Improper,  at  least  premature,  to  say 
that  this  railroad  property  could  not  or  should  not,  under  any  circumstances, 
be  sold  except  as  an  entirety;  not  in  divisions.  But  this  course— a  sale  of 
the  property  as  a  whole— should  not  be  abandoned,  if  abandoned  at  all,  except 
as  a  last  resort,  after  it  has  been  demonstrated  that  it  Is  not  practicable,  due 
regard  being  had  to  the  rights  of  the  bondholders  of  each  or  any  class.  For 
the  present,  under  the  stress  of  the  reasons  given,  it  is  best  to  exhaust  the 
effort  to  sell  the  whole  property  as  an  entirety.  But  if  the  property  be  sold 
as  a  whole,  we  are  met  by  a  grave  problem.  How  shall  the  proceeds  be- 
apportioned?  There  Is  a  marked  difference  In  the  value  of  the  bonds  on  each 
division,  and  of  the  real  value  of  each  division.  Division  A  meets  at  Greens- 
lK>ro,  one  of  its  termini,  the  Southern  Railway,  and  at  Fayettevllle  It  crosses 
the  Atlantic  Coast  line.  At  Its  other  terminus  it  meets  a  valuable  feeder, 
the  South  Carolina  Pacific.  Division  B  has  fewer  advantages,  and  is  less 
valuable.  So  with  Division  C  still  less.  This  difference  must  be  ascertained, 
and  the  proceeds  of  sale  apportioned.  Ordinarily  putting  up  property  at 
auction  In  open  market  Is  the  best  test  of  value.  This,  however,  is  not  the 
case  with  railroad  property  under  mortgage.  The  holders  of  the  bonds 
control  the  sale,  and  can  make  the  price  bid  suit  their  views.  This  is  almost 
the  universal  experience.  The  SouUi  Carolina  Railway  Company,  at  the  end 
of  a  foreclosure  suit  involving  questions  of  liens  of  five  orders  of  priority,  was 
put  up  for  sale,  and  was  purchased  by  a  controlling  syndicate  of  first  con- 
solidated mortgage  bonds  at  the  upset  price  of  $1,000,000.  The  purchasers  re- 
sold it  within  two  weeks  for  over  $5,000,000.  It  has  been  suggested  that  the 
separate  divisions  could  be  put  up  at  an  upset  price  regulated  by  the  money 
value  of  their  respective  bonds  as  Indicated  by  recent  sales.  But  as  there  is,  and 
has  not  been,  any  great  demand  for  these  bonds,  their  value  cannot  be  fixed 
by  any  casual  or  isolated  sales.  If  this  l)e  a  safe  guide,  why  adopt  the  form 
of  a  sale  when  the  proportionate  value  could  be  fixed  by  the  market  value  of 
tlie  bonds?  If  an  upset  price  cannot  be  fixed  in  this  way,  there  Is  no  way 
of  fixing  It  without  some  further  Information.  The  practice  of  this  court 
furnishes  a  mode  of  getting  sucli  information.  Let  the  special  master,  E.  S. 
Martin,  take  testimony,  and  report  facts  proved  before  him  as  follows:  (1) 
What  has  been  the  relative  earning  capacity  of  these  separate  divisions  for  a 
period  of  five  years;  that  Is  to  say,  what  Is  the  value  of  the  aggregate  of 
freight  going  over  such  division  liptwren  its  termini,  and  the  value  of  its 
passenger  traflSc,  and  what  are  tlie  neci-ssary  operation  expeusis.     (2)  What 
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18  the  cost  of  repair  of  Its  roadbed  and  track.  (3)  What  Is  the  comparative 
estimate  of  the  value  of  the  respective  divisions  by  disinterested  persons  who 
have  had  experience  In  railroads,  furnishing  such  estimate  under  oath  under 
cross-examination  and  giving  the  grounds  for  the  estimate.  .  (4)  Any  other 
facts  bearing  on  this  question  of  actual  and  relative  value.  Let  the  report 
contain  only  the  facts  given  in  evidence,  so  that  the  court  can  reach  its  own 

conclusion." 

• 

The  court  must  detennine  from  the  particular  facts  of  each  sep- 
arate case,  keeping  in  view  the  rights  of  the  mortgagor  and  the  bond- 
holders, as  well  as  the  claims  of  intervening  creditors,  and  all  the 
equities  involved,  the  method  of  sale  that  will  produce  the  best  re- 
sults to  all  parties  in  interest.  When  the  court  has  so  found,  its  de- 
cree should  stand,  unless  the  wrong  and  injustice  attributed  to  it  is 
made  plainly  to  appear.  Many  of  Sie  cases  reported,  involving  ques- 
tions similar  to  those  we  are  now  considering,  some  of  which  have 
been  cited  and  are  relied  upon  by  the  appellants,  are  complicated  by 
facts  from  which  this  case  is  free.  Here  the  mortgages  cover  the 
entire  property,  and  there  is  but  a  single  franchise  involved.  We 
have  here  but  one  corporation,  and  not  several  consolidated  com- 
panies with  separate  mortgages  and  various  underlying  liens  upon 
distinct  portions  of  the  road.  In  such  cases  the  courts  have  found 
it  proi)er  in  some  instances  to  sell  separate  portions  of  the  road,  or 
to  offer  it  for  sale  both  by  divisions  and  as  an  entirety,  accepting 
the  offer  most  advantageous  to  the  parties  in  interest.  In  other 
cases  such  sales  seem  to  have  been  acquiesced  in,  no  suggestion  having 
been  made  that  any  particular  interest  involved  in  the  suit  would  be 
prejudiced  by  the  mode  adopted.  The  case  of  Union  Trust  Co.  v. 
Illinois  Midland  Ry.  Co.,  117  U.  S.  434,  6  Sup.  Ct.  809,  relied  upon  by 
appellants,  does  not  sustain  the  contention  that,  where  distinct  por- 
tions of  the  property  to  be  sold  are  subject  to  separate  mortgages 
or  liens,  that  the  decree  of  sale  must  provide  for  offering  the  same 
both  as  an  entirety  and  in  parcels;  but  it  simply  holds  that  under 
the  circumstances  of  that  case  such  manner  of  sale  was  entirely 
proper,  and  just  to  all  parties  in  interest.  That  such  a  decree  was 
rendered  in  that  case  is  not  surprising,  and  it  would  have  been  more 
than  strange  if  the  supreme  court  had  not  given  it  its  approval. 

Bank  v.  Shedd,  121  U.  S.  74,  7  Sup:  Ct.  807,  and  Gibert  v.  Railroad 
Co.,  33  Grat.  586,  are  cases  where  decrees  directing  sales  as  entireties 
were  sustained  on  appeal,  because  it  did  not  appear  that  separate 
sales  would  have  been  more  advantageous  to  the  divisional  bond- 
holders. In  the  case  we  are  now  disposing  of  we  think  it  is  clearly 
shown  that  all  of  the  divisional  boncUiolders  will  obtain,  in  the  dis- 
tribution of  the  proceeds  of  the  mortgaged  property,  a  proportion 
.more  favorable  to  their  interests  from  a  sale  made  as  an  entirety 
than  they  would  from  one  made  in  parcels  and  divisions.  It  might 
be  possible  that  the  holders  of  one  series  of  bonds  may  be  able,  on 
account  of  the  peculiar  and  favorable  location  of  the  division  of  tho 
road  on  which  their  lien  attaches,  to  hereafter  make  most  desirable 
arrangements  concerning  it  for  purposes  of  their  own,  provided  they 
can  secure  it  at  a  separate  sale;  but  that  is  a  matter  tliat  did  not  im- 
press the  court  below,  and  that  will  not  influence  this  court  in  dis- 
posing of  the  questions  that  directly  affect  not  only  the  bondholders 
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of  tbat  particular  division,  but  those  of  all  other  portions  of  the 
road.  It  is  true  that  the  appellants  do  not  ask  for  a  sale  by  division 
alone,  but  that  the  road  shall  be  offered  both  as  an  entirety  and  by 
divisions,  and  the  most  advantageous  bid  accepted.  As  the  decree 
appealed  from  directs  a  sale  as  an  entirety,  and  as  it  would  also  be 
offered  in  that  w§iy  if  the  present  insistence  of  appellants  should  pre- 
vail, their  idea  must  be  that  the  sale  by  divisions  will,  in  the  aggre- 
gate, realize  the  greatest  sum;  and  yet  there  is,  in  our  opinion,  an 
utter  failure  on  tiieir  part  to  show  by  the  evidence  that  such  will 
be  the  result.  If  the  sale  by  divisions  should  be  made  to  realize 
more  than  the  sale  as  an  entirety,  it  can  only  be  accomplished  by 
abnormal  bids  on  Division  A,  or  on  that  division  in  connection  with 
Division  B,  if  we  are  to  rely  on  the  values  placed  on  the  property  by 
the  testimony  returned  with  the  master's  report,  which  would  result 
most  disastrously  to  the  Series  C  bonds,  causing  the  holders  thereof  to 
depend  on  that  division  alone  for  their  payment,  destroying,  in  effect, 
their  liens  on  Divisions  A  and  B,  and  depriving  them  of  their  interest 
in  the  great  value  of  the  road  as  a  unit  The  court  would  not  con- 
firm such  a  sale,  at  least  without  first  readjusting  the  ratio  of  appor- 
tionment of  the  proceeds  so  as  to  produce  relatively  the  result  that 
will  be  accomplished  by  the  present  decree.  The  court  should  not 
allow,  by  its  decree  of  sale  or  by  its  method  of  distribution,  the  relative 
rights  of  any  of  the  bondholders  to  be  impaired,  be  the  extent  of 
their  interests  great  or  small.  In  the  present  contention  there  is  but 
one  mortgage,  one  railroad,  and  one  franchise,  but  there  are  three 
series  of  bonds,  differing  greatly  in  value  because  of  the  location  and 
intrinsic  worth  of  the  separate  sections  of  the  road  by  which  they  are 
secured,  the  least  valuable  being  made  still  less  valuable  by  the  effort 
to  debar  them  of  the  right  to  participate  in  the  benefits  to  be*  derived 
from  the  sale  of  the  mortgaged  property  as  a  whole.  And  this  is 
to  be  effected,  if  at  all,  on  the  claim  that  the  Series  A  bondholders 
are  entitled  to  a  separate  sale  of  that  division,  not  only  as  a  matter  of 
equity  practice,  but  also  under  the  terms  of  the  mortgage.  In  our 
opinion,  neither  the  practice  referred  to  nor  the  contract  mentioned 
will  justify  this  court  in  directing  a  mode  of  procedure  that  will  evi- 
dently produce  injurious  results  to- one  set  of  bondholders,  even  if  it  > 
causes  desirable  consequences  to  another. 

In  Campbell  v.  Railroad  Co.,  1  Woods,  368,  Fed.  Cas.  No.  2,366,  cited 
by  appellants  as  a  notable  instance  of  the  sale  of  separate  divisions  of 
the  same  road,  the  court  (Mr.  Justice  Bradley  on  the  circuit),  while  so 
holding  under  the  peculiar  facts  there  presented,  took  occasion  never- 
theless to  say  that: 

"Cases  often  occur  when  a  sale  of  the  property  out  and  out,  and  a  subse-  * 
quent  adjustment  of  claims  upon  the  fund,  is  the  only  Just  method  which  can 
be  pursued.  But  whenever  a  specific  property  on  which  a  separate  incum- 
brance exists  can  be  sold  separately,  without  injury  or  sacrifice  of  that  or  other 
property y  it  ought  to  be  thus  sold,  so  as  to  secure  to  every  incumbrancer,  if 
practicable,  the  right  of  protecting  his  security  without  involving  himself 
in  onerous  engagements,  or  being  subjected  to  onerous  conditions." 

This  conclusion  of  that  eminent  jurist,  far  from  being  overlooked 
or  disregarded  by  us,  has  aided   us  materially  in  our  investiga- 
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tion  of  this  case,  and  his  words  that  we  have  placed  in  italics- have 
had  much  to  do  in  aiding  ns  in  reaching  the  result  we  now  announce. 
Concluding,  as  we  do,  that  a  sale  by  ^visions  would,  under  the  cir- 
cumstances of  this  case,  be  inequitable,  it  follows,  we  think,  that  the 
''double  method"  insisted  upon  by  the  api)ellants  would  be  improper, 
for  the  reason,  among  others,  that,  as  the  court  would  not  confirm  a 
divisional  sale,  the  bids  could  only  be  used  as  a  mode  of  ascertaining 
the  relative  values  of  the  diflferent  interests,  for  which  purpose  they 
would,  in  our  opinion,  for  the  reasons  already  given,  be  useless. 

The  duty  of  the  court  in  directing  the  method  of  sale  in  a  case 
like  this  is  both  difficult  and  delicate.  The  interests  appealing  to  it, 
each  and  all  of  them  entitled  to  the  same  careful  consideration,  are 
many  and  conflicting.  Here  is  a  strugerle  between  the  holders  of  the 
three  series  of  bonds,  a  contest  as  to  a  part  of  the  property  between 
those  claiming  under  the  first  mortgage  and  those  under  the  consoli- 
dated mortgage,  an  effort  by  the  bondholders  under  the  latter  to  save 
from  the  general  wreck  some  little  part,  if  possible,  of  their  unfortu- 
nate investments,  and  here  also,  in  submission  to  the  court's  decree^ 
are  the  interests  of  the  mortgagor  and  the  rights  of  the  public. 

An  extended  discussion  of  the  question  of  the  valuation  of  the  sev- 
eral divisions  of  the  road,  of  the  different  branches,  and  of  the  inter- 
est of  the  Cape  Fear  &  Yadkin  Valley  in  the  South  Carolina  Pacific 
Railroad,  as  shown  by  the  master's  repoft  and  the  evidence  returned 
with  it,  is  not  deemed  essential  by  us.  The  matter  was  carefully  ex- 
amined by  the  court  below,  after  full  argument  by  counsel,  and  the 
values  then  fixed  and  the  apportionments  then  made  will  not  be  dis- 
turbed by  this  court.  Our  investigation  has  involved  the  study  of 
the  master's  report,  including  the  testimony  filed  therewith,  and  the 
applicalion  of  the  same  to  the  conceded  facts  of  this  case,  and  we 
reach  the  conclusion  that  the  method  adopted  by  the  court  below  for 
the  distribution  of  the  proceeds  of  sale  is  one  that,  if  it  works  in- 
justice to  the  appellants,  neither  they,  with  their  financial  experi- 
ence, nor  their  counsel,  with  all  their  legal  ability,  have  been  able  ta 
point  out. 

The  assignments  of  error  not  specifically  referred  to  have  been  in 
,  substance  disposed  of  in  the  discussion  of  the  general  questions  in- 
volved herein. 

Counsel,  in  their  .oral  arguments  and  on  their  briefs,  discussed  the 
proper  construction,  as  w^ell  as  the  constitutionality,  of  the  act  of  the 
general  assembly  of  North  Carolina  of  the  8th  day  of  March,  1897, 
entitled  "An  act  to  amend  section  698  of  the  Code,"  but  we  have  not 
found  it  necessary  to  consider  that  legislation  in  connection  with  the 
questions  raised  in  this  case.     The  decree  appealed  from  is  affirmed. 

PURNELL,  District  Judge  (dissenting).  I  concur  in  the  reasoning 
and  conclusion  that  the  coupons  of  the  bonds  must  be  paid  before 
the  bonds  themselves,  but  cannot  concur  in  the  conclusion  as  to  the 
method  of  sale.  The  holders  of  the  different  series  of  bonds,  and 
especially  of  Series  A,  have  never  accepted  the  terms  of  the  mort- 
gage of  1889,  and  their  rights  must  be  adjudicated  under  the  terms  of 
the  mortgage  of  188H.      Since  the  adoption  of  the  state  constitution 
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in  1868  the  policy  and  law  of  North  Carolina  in  regard  to  corpora- 
tions has  been  materially  changed.  Charters  granted  prior  to  1868 
were  held  to  be  contracts,  which  the  legislature  could  not  change 
without  the  consent  of  the  corporation.  In  Mills  v.  Williams,  33  N. 
C.  561,  Pearson,  J.,  afterwards  chief  justice,  speaking  for  the  supreme 
court  of  the  state,  in  a  very  learned  opinion,  after  stating  the  differ- 
ence between  public  and  private  corporations,  says: 

"The  expectation  of  benefit  to  the  public  Is  the  moving  consideration  on  the 
one  side,  and  that  of  expected  remuneration  for  the  outlay  is  the  consideration 
for  the  other.  It  Is  a  contract,  and,  therefore,  cannot  be  modified,  changed, 
or  annuUed  without  the  consent  of  both  parties." 

This  is  in  accord  with  many  decisions  of  the  supreme  court  of 
North  Carolina  and  of  the  supreme  court  of  the  United  States,  follow- 
ing the  decision  of  the  latter  court  in  the  Dartmouth  College  Case, 
4  Wheat  518.  The  same  doctrine  is  held  in  Railroad  Co.  v.  Reid, 
13  Wall.  264,  which  was  a  writ  of  error  from  the  supreme  court  of 
the  state  reversed  by  the  supreme  court  of  the  United  States.  The 
constitution  since  1868  (article  8,  §  1),  reserves  to  the  state  the  right 
to  alter  from  time  to  time,  or  to  i-epeal,  all  acts  of  incorporation  other 
than  municipal,  and  it  is  held  that  a  corporation  which  has  accepted 
an  amendment  to  its  charter  since  1868  is  under  this  provision.  The 
large  number  of  acts  of  inc9rporation  passed  at  every  session  of  the 
legislature  shows  the  facility  with  which  franchises  are  obtained, 
notwithstanding  there  is  a  general  corporation  law  and  a  provision 
in  the  article  of  the  constitution  quoted  that  "corporations  may  be 
formed  under  general  laws,  but  shall  not  be  created  by  special  act, 
except  for  municipal  purposes  and  in  cases  where,  in  the  judgment 
of  the  legislature,  the  object  of  the  corporation  cannot  be  obtained 
under  general  laws.*'  Whether  the  reservation  in  this  article  of  the 
constitution  would  place  charters  granted  by  the  legislature  upon 
the  same  legal  footing  with  charters  with  the  right  to  diminish  or 
impair  the  rights  granted  without  the  consent  of  the  grantees,  it  is 
unnecessary  to  decide,  but  it  would  not  give  to  the  legislature  power 
to  disturb  vested  rights  acquired  in  pursuance  of  a  charter  granted 
or  former  act  of  the  legislature.  A  state  legislature  cannot  impair 
the  obligation  of  a  contract  or  disturb  vested  rights  in  violation  of 
the  constitution  of  the  United  States.  With  the  incorporators  the 
legislature  may  deal ;  but  when  third  parties,  putting  faith  in  an  act 
of  the  legislature,  have  made  contracts  and  acquired  rights  of  prop- 
erty, the  legislature  cannot  disturb  them.  Therefore  the  act  of  1897, 
referred  to,  would  be  declared  unconstitutional  and  inoperative  if 
attempted  to  be  applied  to  the  mortgage  made  or  the  bonds  issued  in 
1886  in  pursuance  of  the  act  of  the  legislature  of  1883.  It  is  w^ell 
settled  that  the  laws  which  are  in  force  at  the  time  and  place  of  the 
making  of  a  contract,  and  where  it  is  to  be  performed,  enter  into  and 
form  a  part  of  the  contract  as  much  as  if  they  were  incorporate  in 
its  terms.  This  principle  embraces  the  acts  which  affect  its  va- 
lidity, construction,  discharge,  and  enforcement,  or  the  remedies  un- 
der the  contract.  Von  Hoffman  v.  City  of  Quincv,  4  Wall.  535; 
Walker  v.  Whitehead,  16  Wall.  314;  Barnitz  v.  Beverlv,  163  U.  S. 
118,  16  Sup.  Ct.  1042;  Edwards  v.  Kearzey,  96  U.  S.  595.     Notwith 
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standing  the  constitutional  provisions  in  article  8,  before  quoted, 
and  a  general  railroad  law  in  the  state,  it  appears  from  the  acts  of 
the  legislature — the  only  source  from  which  courts  can  derive  any 
authentic  evidence  of  a  state  policy  as  to  corporations  (Swann  v. 
Swann,  21  Fed.  301)— parties  building  or  buying  railroads  in  North 
Carolina  almost  invariably  go  to  the  legislature  for  a  new  franchise, 
it  is  reasonable  to  suppose  that  a  purchaser  at  a  sale  of  this  property, 
either  as  an  entirety  or  in  divisions,  would  apply  to  that  body  for  a 
new  charter.  The  act  of  1897,  subject  to  all  these  objections  and 
others,  should  not,  therefore,  "chill  the  sale,"  as  said  by  the  circuit 
judge,  or  in  any  way  affect  it;  nor  should  its  passage  have  any  weight 
with  a  court  of  equity  in  determining  the  best  method  of  sale  for  this 
unportant  property.  Lobbyists  should  not  be  permitted  to  affect 
pending  litigation,  especially  when  they  are  inadvertent  to  constitu- 
tional provisions.  * 

Courts  of  equity  do  not  make  contracts.  There  can  be  no  doubt 
about  the  principle  contended  for  by  appellees  that  under  a  deed  of 
trust  containing  a  power  of  sale  application  may  be  made  to  the  court 
to  decree  a  sale,  but  a  court  of  equity  will  follow,  as  nearly  as  may 
be,  the  provisions  of  the  deed  itself.  The  application  to  the  court 
does  not  change  the  contract  made  by  the  parties  themselves,  and, 
upon  this  principle  that  the  parties  have  so  contracted,  preference 
is  given  to  the  holders  of  the  coupons  to  the  bonds  themselves.  To 
hold  otherwise  is,  in  effect,  to  hold  that  the  court  may  do  what  the 
lawmaking  power  cannot, — impair  the  obligation  of  a  contract 

The  original  purpose  of  this  railroad  seems  to  have  been  to  estab- 
lish railroad  conmiunication  between  Fayetteville,  at  the  head  of  navi- 
gation on  the  Cape  Fear  river,  and  the  coal  beds  of  Chatham  county, 
near  the  center,  and  not  in  the  western  part  of  the  state,  as  is  errone- 
ously stated.  From  this  original  purpose  the  Cape  Fear  &  Yadkin 
Valley  Railroad  has  been  formed  by  additions  from  time  to  time* 
At  the  date  of  the  mortgage  (1886)  only  that  part  known  as  "Divi- 
sion A"  had  been  built,  and  the  mortgage  was  on  all  the  road  then 
in  esse  to  secure  this  series  of  bonds.  I  agree  with  the  learned  cir- 
cuit judge  that  the  usual  and  the  best  mode  of  ascertaining  the 
value  of  property  is  by  public  auction,  and,  where  the  parties  have  by 
their  own  deed  and  contract  established  a  method  of  sale,  a  court 
of  equity  should  follow  that  method  prescribed  by  the  parties  them- 
selves. Expert  testimony  and  estimates  may.be  biased  and  in- 
fluenced by  circumstances  of  which  the  court  can  know  nothing. 
They  do  not  make  values.  The  safest  test  of  the  value  of  property 
is  what  it  will  bring  in  the  open  market.  The  parties  contracted  as 
to  how  this  property  should  be  sold,  and  how  its  value  should  be  ascer- 
tained, and  that  contract  seems  to  me  to  be  binding  even  on  a  court 
of  equity.  The  mortgage  provides  that  the  property  shall  be  sold 
''first  as  an  entirety,  and  in  case  that  no  acceptable  bidder  is  forth- 
coming for  the  said  jwoperty  as  an  entirety,  then  the  said  trustee 
shall  proceed  to  sell  separately  the  three  divisions  of  the  road  herein- 
before made,  and  upon  which  the  several  series  of  bonds  are  hereby 
made  or  intended  to  be  made  first  liens."  Who  is  to  determine  what 
is  an  acceptable  bid  for  the  road  as  an  entirety  is  left  in  doubt,  and 
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there  is  no  means  for  determining  how  this  question  was  to  be  set- 
tled. Is  the  bid  to  be  acceptable  to  the  trustee?  To  the  bondholders? 
If  so,  to  which  class,  or  to  the  party  of  the  lirst  part?  Or  was  it  to  be 
acceptable  to  all  of  these  parties?  A  sa^tisfactory  answer  to  either 
question  is  not  possible.  Disregarding,  then,  this  language,  doubt- 
ful and  ambiguous,  the  mortgage  pro\ides  for  the  sale  of  the  property 
first  as  an  entirety  and  then  by  divisions,  the  bid  to  be  accepted  that 
realizes  the  best  price  for  the  parties  directly  interested  in  the  prop- 
erty on  which  they  hold  the  first  lien, — what  is  known  among  auc- 
tioneers (an  every-day  practice  at  public  sales)  as  an  upset  sale.  The 
iBole  object  of  the  court,  keeping  in  view  well-established  principleSf 
must  be  to  secure  to  the  parties  in  this  cause  the  best  result  for  the 
property  in  which  they  have  an  interest.  This,  it  seems  to  me,  will 
be  accomplished  by  following  the  contract  made  by  the  parties  them- 
selves* and  not  invoking  any  of  the  extraordinary  or  extrajudicial 
powers  of  a  court  of  equity. 

Where  there  is  a  well-established  rule  of  property  in  a  state,  the 
xjourts  of  the  United  States  will  follow  that  rule.  Barber  v.  Rail- 
way Co.,  166  U.  S.  83,  17  Sup.  Ct.  488,  and  cases  cited.  The  rule  in 
North  Carolina  in  regard  to  mortgages  and  deeds  of  trust  is  well  set- 
tled by  a  number  of  decisions  of  the  supreme  court  of  that  state. 
The  doctrine  that  a  mortgage  is  a  mere  incident  to  the  debt  has  never 
been  favorably  considered  by  the  courts  of  the  state,  but  these  courts 
hold,  with  a  rare  exception,  to  the  better  doctrine  that  it  is  a  direct 
appropriation  of  the  mortgaged  property  to  the  payment  of  the  debt, 
and  a  direct  proceeding  may  be  maintained  to  subject  the  property 
to  the  payment  of  the  debt  for  which  it  is  appropriated  as  a  security. 
Murphy  v.  McNeil,  82  N.  C.  221;  Capehart  v.  Dettrick,  91  N.  C.  344. 
It  is  equally  as  well  settled  that  the  grantor  in  a  mortgage  or  deed 
-of  trust  cannot,  after  execution,  vary  in  any  way  the  trust.  Ingram 
V.  Kirkpatrick,  41  N.  C.  463;  Hogan  v.  Strayhorn,  65  N.  C.  279. 

Applying  these  well-established  rules  of  property  to  the  case  under 
consideration,  the  conclusion  must  be  that  the  mortgage  of  1886  was 
an  appropriation  of  the  road  then  constructed  from  Greensboro  to 
the  South  Carolina  line,  known  as  "Division  A,"  to  the  payment  of  the 
series  of  the  bonds  known  as  the  "A"  bonds;  and  of  Division  B,  from 
Greensboro  to  Mt  Airy,  not  completed,  to  the  payment  of  the  series 
of  bonds  known  as  the  "B"  bonds;  and  Division  C,  from  Fayetteville 
to  Wilmington,  not  commenced,  to  the  payment  of  the  series  of  bonds 
known  as  the  "Series  C"  bonds;  and  that  after  the  execution  of  this 
mortgage  neither  the  railroad  company,  the  trustee,  nor  the  legisla- 
ture could  vary  the  trust.  Three  years  after,  the  debt  being  still  un- 
paid, there  remained  in  the  company  only  an  equity  of  redemption  as 
to  this  property  to  be  appropriated  to  the  payment  of  the  debt  secured 
by  the  mortgage  of  1889.  Registration  being  legal  notice,  those 
claiming  under  this  latter  mortgage  took  with  notice  of  the  provi- 
sions of  the  mortgage  of  1886,  and  it  appears  from  the  mortgage  itself 
they  had  actual  knowledge,  and  were  well  advised  as  to  all  of  its  pro- 
visions. They  cannot  now  be  heard  to  vary  any  of  the  trusts,  rem- 
edies, or  rights  under  the  prior  mortgage.  Equity  may  grant  them 
B.  hearing  as  to  the  distribution  of  the  surplus  funds  after  the  debts 
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secured  by  the  prior  mortgage  are  satisfied,  and  as  to  the  best  method 
of  realizing  the  largest  retmus  from  a  sale  of  the  property,  but  they 
should  Dot  be  heard  to  question  the  validity  of  prior  liens  subject  to 
which  they  accepted  a  second  lien.  Bronson  v.  Railroad  Co.,  2  WaU. 
283. 

The  mortgage  provided  for  a  distribution  of  the  proceeds  in  the 
event  of  sale  in  language  easily  understood  and  constituting  a  part  of 
the  contract.     The  provisions  are  as  follows: 

"It  [trustee]  shaU  apply  the  residue  of  the  proceeds  of  said  sale  [after  paying 
certain  expenses]  to  the  payment,  first,  to  the  interest  due  on  said  bonds 
outstanding  secured  or  Intended  to  be  secured  hereby;  and,  secondly,  to  the 
principal  of  said  bonds  in  full,  if  the  said  purchase  money,  after  deducting 
the  expenses  above  mentioned,  be  sufficient;   but,  if  not,  then  pro  rata." 

*Tro  rata"  here  means  that  creditors  are  to  be  paid  or  to  prorate 
with  those  of  the  same  class,  and  the  holders  of  A  bonds  would  be 
paid  out  of  the  funds  arising  out  of  the  sale  of  the  road  as  an  entirety 
according  to  the  bids  for  the  property  especially  appropriated  as  a 
security  for  this  series  of  bonds;  and  this  rule  would  apply  to  the 
other  divisions  of  the  road,  and  the  pa}Tnent  of  the  bonds  for  which 
they  are  appropriated  as  a  security.  There  should  therefore  be  a 
sale  of  the  road  first  as  an  entirety,  and  then  by  divisions.  It  is  so 
{HTOvided  in  the  contract     With  great  deference,  I  dissent 


(86  Fed.  877.) 

HART  et  al.  v.  BOWEN. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit.     April  19,  1898.) 

No.  597. 

1.  Trial— Order  of  Proof— Discretion  of  Court. 

It  is  within  the  discretion  of  a  trial  court  to  call  attention  to  an  omission 
of  proof  after  plaintiff  has  formally  closed  his  case,  and  on  request  to  per- 
mit the  omission  to  then  be  supplied. 

9.  Same— Refusal  of  Instructions. 

It  is  not  error  to  refuse  instructions  asked,  based  upon  general  legal  propo- 
sitions, but  not  upon  any  evidence  tending  to  show  that  such  propositions 
are  applicable  to  the  facts  of  the  case. 

a  Appeal — Assignment  of  Erkor. 

An  assignment  that  the  court  erred  in  entering  judgment  in  favor  of  the 
plaintiffs  against  the  defendants  is  tco  general  to  be  noticed. 

4.  Same— Assignments  must  be  Specific. 

Assignments  of  error  are  required  by  the  rules  to  point  out  the  specific 
ground  of  error  relied  on,  and  an  assignment  that  the  court  erred  in  charging 
the  Jury  that  there  was  no  evidence  establishing  a  defense  is  too  general. 

6.  Pabthership— Powers  OF  Surviving  Partner— Settlement  of  Indebied- 
HESS  TO  Employe. 

For  10  years  an  employ^  worked  for  a  partnership  without  the  amount 
of  his  compensation  having  been  fixed,  being  permitted  to  draw  what  money 
be  needed,  which  was  charged  to  his  account.  At  the  end  of  that  time  the 
senior  partner  died,  the  business  being  continued  in  the  firm  name  by  the 
surviving  partner,  who  was  a  son  and  heir  of  the  deceased  partner,  and  the 
remaining  heirs.  Afterwards,  en  a  settlement  made  with  the  surviving 
partner  and  other  of  the  heirs  and  the  employ^,  the  past  salary  of  the  latter 
was  agreed  upon,  and  the  amount  credited  to  his  account  on  the  books  of  the 
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firm.  Held,  that  Bach  settlement  was  binding  on  the  firm  and  the  repre- 
sentatives of  the  deceased  partner,  unless  set  aside  in  a  direct  proceeding* 
for  that  purpose  on  the  ground  of  error,  mistake,  or  fraud. 

6.  Husband  and  Wife— Right  of  Wife  to  Sob— Paraphernal  Property. 

Under  the  law  of  Louisiana  a  wife  cannot  maintain  an  action  in  her  own 
name  a^Inst  others  than  her  husband,  except  for  the  purpose  of  recovering^ 
or  protecting  her  paraphernal  funds  or  property.! 

7.  Same— Estoppel  to  Require  Proof. 

Where  a  married  woman  deposits  funds  with  a  partnership  as  her  separate 
paraphernal  property,  and  they  are  recognized  and  treated  as  such  by  the 
firm  and  by  the  representatives  of  a  deceased  partner,  her  account  being 
kept  separate  from  her  husband's,  she  may  recover  such  funds  in  her  own 
name,  without  proving  their  paraphernal  character,  defendants  being  estopped 
to  deny  the  fact. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisana. 

This  action  was  instituted  In  the  circuit  court  on  the  petition  of  Mrs.  B.  W. 
Bowen,  wife  of  Reuben  D.  Bowen,  and  of  said  Reuben  D.  Bowen,  each  citizens 
of  the  state  of  Texas,  and  therein  It  was  averred  as  follows:  "That  the  estate 
of  E.  J.  Hart,  deceased,  now  being  administered  in  the  civil  district  court  for 
the  parish  of  Orleans  under  the  number  45,308  of  the  docket  thereof,  and  the 
commercial  firm  of  E.  J.  Hart  &  Co.,  and  Mrs.  Juliana  Hart,  widow  of  said  de- 
ceased, Miss  Mary  T.  Hart,  a  feme  sole  of  fuU  age,  Edmund  J.  Hart,  Mrs.  Julia 
H.  Hall,  widow  of  CJharles  K.  Hall,  deceased,  John  B.  Hart,  W.  H.  Jewell,  Mrs. 
Henrietta  H.  Gordon,  wife  of  W.  A.  Gordon,  the  individual  members  of  said 
firm,  each  and  all  of  said  defendants  being  dtizens  of 'the  state  of  Louisiana, 
and  domiciled  hi  this  city  and  parish,  are  each  justly  and  truly  indebted  in 
solido  unto  petitioners  in  the  fuU  sum  of  eighteen  thousand  one  hundred  and 
thirty-five  dollars  ($18,135),  with  interest  at  the  rate  of  six  per  cent  per  annum, 
payable  monthly,  on  ten  thousand  dollars  from  March  1,  1896,  untU  paid,  and 
on  eight  thousand  one  hundred  and  thirty-five  dollars  from  April  1,  1896,  until 
paid,  being  for  $18,122.13  your  petitioner  Mrs.  B.  W.  Bowen  has  on  deposit 
with  said  firm  of  E.  J.  Hart  &  Ck).  and  a  balance  of  $12.87  to  her  credit  on  an 
open  account  with  said  firm.  Petitioners  aver  that  E.  J.  Hart,  deceased,  as 
aforesaid,  was  a  member  of  said  firm  of  B.  J.  Hart  &  Co.,  and  a  citizen  of  the 
state  of  Louisiana,  up  to  the  time  of  his  death,  and  that  said  firm  and  the  busi- 
ness thereof  has  since  been  carried  on  and  conducted  by  the  other  defendants 
herehibefore  named;  that  for  a  number  of  years  previous  to  the  death  of  the 
said  senior  member  of  said  firm,  and  to  the  present  time,  your  petitioner  Mrs. 
B.  W.  Bowen  has  kept  a  deposit  account  with  the  said  firm  upon  the  condition 
and  with  the  agreement  and  stipulation  that  the  said  £.  J.  Hart  &  Go.  should 
allow  and  pay  her  monthly  interest  at  the  rate  of  6  per  cent  per  annum  on  the 
amounts  to  her  credit  both  on  her  deposit  and  on  her  open  account;  that  ever 
since  July  27,  1895,  the  amount  to  the  credit  of  your  said  petitioner  Mrs.  B. 
W.  Bowen  on  her  deposit  account  with  said  firm  has  been,  and  is  now,  $18,- 
122.13,  and  that  up  to  March  1,  1896,  the  said  firm  paid  to  her  each  and  every 
month  the  interest  due  thereon  as  stipulated  and  agreed,  and  she  was  also  paid 
by  said  firm  the  interest  on  eight  thousand  one  hundred  and  twenty-two  and 
is/ioo  dollars  ($8,1^.13)  of  her  deposit  credit  for  the  month  of  March,  1896, 
and  up  to  AprU  1,  1896,  but  she  has  not  been  paid  any  Interest  whatsoever  since 
April  1,  1896,  although  the  same  has  been  frequentiy  demanded  from  said  firm. 
Further,  petitioners  aver  that  your  petitioner  Mrs.  B.  W.  Bowen  has  a  right 
to  withdraw  the  said  deposit,  and  demand  a  settiement  from  said  E.  J.  Hart  & 
Go.,  at  any  time,  and  that  the  fuU  amount  of  said  $18,135  was  due  and  payable 
to  her  by  said  E.  J.  Hart  &  Go.  as  soon  as  demanded  from  them,  and  she  has 
made  due  and  frequent  demand  upon  said  E.  J.  Hart  &  Go.  for  the  same,  but 
without  avail,  and  the  said  E.  J.  Hart  &  Go.  still  refuses  and  neglects  to  pay 
to  petitioner  any  part  of  the  amount  so  due  to  her  or  even  the  interest  thereon. 
Further,  petitioners  aver  that  the  said  indebtedness  of  said  firm  belongs  to  your 

1  See  note  at  end  of  case. 
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petitioner  Mrs.  B.  W.  Bcwen  Individually,  and  is  her  separate  property."  The 
petition  closed  with  a  suitable  prayer  for  Judgment  To  this  i)etition  all  the 
defendants  appeared  by  counsel,  and  filed  exceptions  on  the  ground  of  vague- 
ness and  indefiniteness,  and  for  grounds  assigned  as  follows:  "(D  That,  al- 
though it  is  alleged  in  the  body  of  the  petition  that  the  debt  claimed  is  due  to 
Mrs.  B.  W.  Bowen  Individually,  the  action  is  brought  in  the  name  of  both  R. 
D.  Bowen  and  his  wife,  Mrs.  B.  W.  Bowen,  and  the  prayer  is  for  judgment  in 
favor  of  both  said  petitioners,  and  thus  defendants  are  not  advised  who  is  the 
real  plaintiff,  and  in  whose  favor  judgment  Is  claimed.  (2)  That,  although  it 
appears  on  the  face  of  the  petition  that  Mrs.  B.  W.  Bowen  is  a  married  woman, 
and  that  the  deposit  account  alleged  therein  was  kept  with  her  as  a  married 
woman,  yet  it  is  alleged  that  the  said  indebtedness  is  her  separate  property, 
and  no  fact  whatever  is  alleged  upon  which  this  allegation  Is  based,  or  which 
would  take  this  claim  out  of  the  rule  and  presumption  of  law  that  all  property 
acqtiired  during  marriage  by  either  spouse  belongs  to  the  community  of  acquets 
and  gains  subsisting  between  husband  and  wife.  (3)  That  in  other  respects 
the  allegations  of  said  petition  are  so  vague  and  indefinite  that  defendants  can- 
not safely  answer  thereunto."  On  the  hearing  of  these  exceptions  the  court 
ordered  that  they  be  ''maintained  so  as  to  require  the  plaintiffs  to  amend  their 
petition  so  as  to  pray  for  judgment  in  the  name  of  the  wife,  and  thereupon  the 
plaintiffs  were  allowed  to  amend  their  petition  accordingly."  No  formal  amend- 
ment appears  to  have  been  made,  but  thereafter  the  action  proceeded  the  same 
as  if  the  husband,  Reuben  D.  Bowen,  had  been  eliminated  as  a  party  from 
the  ease.  The  executors  of  E.  J.  Hart,  deceased,  answered  with  a  special  de- 
fense to  the  effect  that  the  dalm  sued  on  was  not  the  separate  property  of  Mrs. 
B.  W.  Bowen,  the  plaintiff,  but  was  a  claim  belonging  to  the  community  of 
acquets  and  gains  subsisting  between  said  Mrs.  Bowen  and  her  husband,  and  as- 
serting that  Mrs.  Bowen  had  no  right  or  power  to  sue  on  said  claim  or  stand 
in  judgment  thereon;  and  generally  they  answered,  alleging  as  follows:  "That 
prior  to  the  death  of  E.  J.  Hart,  Sr.,  the  firm  of  E.  J.  Hart  &  Co.  existed  and 
was  composed  of  E.  J.  Hart.  Sr.,  and  E.  J.  Hart,  Jr.;  that  at  the  death  of  E. 
J.  Hart,  Sr.,  which  occurred  on  March  8,  1895,  the  said  firm  was  dissolved, 
and  the  business  thereof  was  continued  by  the  surviving  partner,  E.  J.  Hart, 
Jr.,  as  liquidating  partner,  and  for  purposes  of  hquidatlon  only;  and  that  the 
succession  of  E.  J.  Hart,  Sr.,  was  only  bound  for  the  debts  of  said  firm  exist- 
ing at  the  date  of  his  death,  and  for  debts  subsequently  Incurred  for  legitimate 
purposes  of  liquidation  or  inuring  to  the  benefit  of  said  firm  In  liquidation. 
That  on  March  8th,  1895,  the  death  of  E.  J.  Hart,  Sr.,  the  account  of  Mrs.  B. 
W.  Bowen  showed  that  she  was  a  creditor  of  said  firm  only  in  the  sum  of 
$5,153.74;  that  thereafter  said  account  was  conthiued  on  the  books  of  the  firm 
in  liquidation,  and  numerous  items  of  debit  and  credit  were  entered  thereon, 
resulting  in  a  final  balance  as  shown  by  said  books  in  favor  of  Mrs.  B.  W. 
Bowen  of  the  sum  claimed  in  the  petition  herein,  viz.  $18,135;  that  with  regard 
to  all  said  items  (save  one,  which  will  hereafter  be  specially  referred  to)  tliese 
respondents,  while  not  undertaking  to  deny  that  they  are  charges  which  may 
be  binding  on  the  successlcn  of  E.  J.  Hart,  yet  say  that  it  Is  their  ofilcial  right 
and  duty  to  require  due  proof  of  such  liability  before  judgment  shall  be  ren- 
dered against  said  succession  therefor;  that  the  excepted  item  above  referred 
to  is  a  credit  of  $10,000  entered  on  said  account  on  the  27th  of  July,  1895,  which 
said  credit  is  claimed  herein  as  a  deposit,  whereas  no  such  deposit  was  made, 
but  the  same  Is  a  simple  transfer  to  the  account  of  Mrs.  B.  W.  Bowen  of  an 
alleged  credit  standing  on  the  books  of  the  firm  in  liquidation  In  favor  of  her 
husband,  R.  D.  Bowen,  which  transfer  was  made  by  order  of  her  said  huslwiud; 
and  respondents  deny  that  said  R.  D.  Bowen  was  entitled  to  any  credit  what- 
ever, and  aver  that  the  credit  in  favor  of  Mrs.  B.  W.  Bowen  was  without  con- 
sideration, and  was  not  binding  on  the  succession  of  E.  J.  Hart.  Respondents 
aver  that  from  1885  down  to  the  death  of  E.  J.  Hart,  R.  D.  Bowen  had  been 
4n  employ^  of  E.  J.  Hart  &  Co.;  that  prior  to  January,  1890,  he  had  l)een  em- 
ployed under  an  agreement  to  pay  him  commission  on  the  goods  sold  by  him, 
and  that  from  and  after  January,  1890,  he  was  employed  at  a  fixed  salary 
of  $150  a  month;  and  that  the  aforesaid  remuneration  for  his  services  was 
duly  and  fully  paid  him;  that  from  the  3d  of  October,  1895,  the  said  R.  I). 
Bowen  kept  a  continuous  running  account  with  the  firm  of  E.  J.  Hart  &  Co., 
31  C.C.A.-3 
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and  at  the  death  of  E.  J.  Hart,  Sr.,  said  account  showed  a  balance  due  by  said 
R.  D.  Bo  wen  of  about  $12,000;  that  after  said  death,  as  respondents  are  in- 
formed, said  R.  D.  Bo  wen  made  a  claim  upon  the  liquidating  partner  for  ad- 
ditional remuneration  for  his  services  during  the  entire  term  thereof  from  1885 
down  to  July,  1895;  that  said  claim  was  based  on  noncon tract  cf  the  firm  of 
E.  J.  Hart  &  Co.,  and  on  no  legal  obligation  of  said  firm;  that,  nevertheless, 
the  liquidating  partner,  E.  J.  Hart,  Jr.,  for  the  reasons  asslgneil  in  his  separate 
answer  herein,  allowed  said  dalm,  and  permitted  a  credit  of  the  enormous  sum 
of  $19,228.43  to  be  entered  on  the  books  to  the  credit  of  B.  D.  Bowen,  thereby 
making  him  appear  on  said  books  as  a  creditor  of  said  firm,  whereas  he  was  and 
Is  a  large  debtor;  that  shortly  tliereafter  the  said  R.  D.  Bowen,  who  remaln.»d 
hi  the  employ  of  the  liquidator,  ordered  the  transfer  of  $10,000  from  his  account 
to  the  account  of  his  wife,  Mrs.  B.  W.  Bowen,  and  the  same  forms  a  part  of 
the  amount  claimed  in  this  suit.  Now,  these  respondents  aver  that  the  suc- 
cession of  E.  J.  Hart  is  in  no  manner  bound  by  the  aforesaid  transactions,  and 
that  the  said  item  is  not  due  by  said  succession  or  by  the  firm  of  E.  J.  Hart  & 
Co.,  in  liquidation." 

Several  of  the  heirs  of  E.  J.  Hart,  deceased,  by  the  same  counsel,  filed  an 
answer  specially  denying  that  they  had  ever  been  members  of  the  firm  of  E. 
J.  Hart  &  Co.,  and  adopting  all  the  special  defenses  to  the  plaintiffs  claim  set 
up  hi  the  executors*  answer.  E.  J.  Hart,  the  surviving  memt)er  of  the  firm  of 
E.  J.  Hart  &  Co.,  and  an  heir  to  E.  J.  Hart,  deceased,  filed  a  separate  answer, 
adopting  all  the  special  defenses  set  up  by  the  executors,  and  otherwise  alleged 
as  follows:  "Further  specially  answering,  this  respondent  says  that  true  it  is,  as 
set  forth  in  the  answers  of  the  executors  alwve  referred  to,  that  this  respondent, 
acting  solely  in  his  capacity  of  liquidating  partner  of  the  firm  of  E.  J.  Hart  & 
Co.,  did  consent  to  the  entry  on  the  books  of  said  firm  of  a  credit  in  favor  of  R. 
D.  Bowen  of  $19,228.43  on  July  26,  1895;  that  this  consent  was  given  at  the 
pressing  solicitation  of  said  R.  D.  Bowen,  and  upon  his  representations  as  to 
the  value  of  the  services  which  he  liad  rendered  the  firm,  and  as  to  the  in- 
adequacy of  the  remuneration  which  he  had  received,  and  on  his  representa- 
tion that  respondent's  father,  during  his  life,  had  often  Indicated  his  purpose 
at  some  future  time  to  make  him  an  additional  allowance  for  said  past  serv- 
ices, and  that,  had  he  lived,  he  would  have  done  so.  Respondent  at  that 
time,  was  of  the  opinion  that  the  services  of  R.  D.  Bowen  had  been  inade- 
quately remunerated,  and  he  was  aware  that  said  Bowen  had  frequently  im- 
portuned his  father  for  an  additional  allowance,  and  that  his  father  had  put 
him  off  with  promises  that  he  would  consider  the  matter,  and  determine  about 
it  at  some  future  time;  and,  although  there  was  no  legal  obligation,  he  then 
believed  that,  if  his  father  had  lived,  he  would.  In  a  final  settlement  with  said 
Bowen,  have  made  him  some  additional  allowance  for  his  past  services.  Un- 
der these  circumstances,  and  to  put  an  end  to  Bowen's  importunities,  respond- 
ent consented  to  the  entry  of  said  credit;  but  both  Bowen  and  respondent 
well  knew  that  respondent  was  acting  solely  as  liquidating  partner,  and  that 
as.  such  he  had  no  power  to  bind  the  firm  by  creating  a  debt  for  past  services, 
and  that  the  validity  and  effect  of  said  entry  would  depend  upon  its  approval 
by  the  executors  and  heirs  of  B.  J.  Hart,  or  upon  proof  that  it  was  a  legal 
obligation  of  the  firm,  If  contested  by  them.  Respondent  further  says  that  it 
was  well  known  and  understood  by  Bowen  that  in  making  said  entry  respond- 
ent did  not  assume,  or  Intend  to  assume,  any  separate  or  personal  obligation 
therefor,  but  only  such  obligation  as  would  result  from  his  interest  in  the 
firm  in  case  it  should  be  approved  by  the  other  parties  in  Interest,  or  should  be 
maintained  as  a  legal  obligation  of  the  firm,  and  i^espoudent  says  that  oo  was 
only  a  salaried  partner  in  said  firm,  and  had  no  interest  therein  except  as  one 
of  the  heirs  and  legatees  of  his  father.  Respondent  further  says  that  the 
transfer  of  $10,000  of  said  credit  by  order  of  R.  D.  Bowen  from  his  account 
to  the  account  of  his  wife  did  not  confer  upon  the  latter  any  rights  which 
R.  D.  Bowen  did  not  have,  and  that  her  right  to  recover  to  tlie  extent  of  said 
$10,000  depends  upon  proof  by  her  that  the  claim  represented  thereby  was  a 
valid  and  legal  obligation  of  the  firm  of  E.  J.  Hart  &  Co.  to  R.  D  Bowen. 
Respondent  specially  denies  tliat  he  is  in  any  manner  indebted  for  said  sum. 
or  for  any  other  portion  of  plaintiff's  claim,  unless  the  court  shall  find  the 
same  to  be  an  obligation  of  the  firm,  and  equally  binding  upon  the  succession 
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of  E.  J.  Hart;  and  that  he  is  entitled  to  avail  himself  of  all  the  defenses 
which  have  been  set  up  in  the  answer  of  the  executors  which  he  has  herein- 
before set  up  and  adopted  as  a  part  of  his  answer.  Respondent  further  says 
that  since  the  entry  of  the  credit  of  |;iJ).229.43  to  the  account  of  R.  I>.  Bowcn. 
he  has  discovered  various  facts  and  transactions  of  said  Bowen  while  in  the 
service  of  E.  J.  Hart  &  Co.  which  materiaKy  affect  the  value  of  his  servu^s. 
and  the  merltoriousness  of  his  equitable  claim  for  additional  remuneration, 
and  that,  if  he  had  known  of  these  facts  at  the  time,  he  would  not  have  con- 
sented to  ^id  entry:  and  he  further  says  that  while  he  then  bolltned  thit 
his  father,  if  living?,  would  have  made  him  some  allow^ance  on  final  settlement, 
he  now  believes  that,  if  these  facts  had  been  made  known  to  him,  his  father 
would  never  have  done  so.'* 

rpon  the  issues  made  by  these  pleadings  the  parties  went  to  trial  before  a 
Jury,  and  the  result  was  a  verdict  by  direction  of  the  trial  Judge  in  favor  of 
the  plaintiff  and  against  all  the  defendants.  The  defendants,  all  joining, 
sued  out  this  Avrit  of  error,  assigning  errors  as  follows:  "(1)  The  court 
erred  in  reoi>ening  the  case  of  plaintiffs  after  the  plaintiffs  had  formally 
closed  their  case,  and  after  counsel  for  defendants  had  opened  the  case  for 
defendants,  and  in  then  permitting  the  plaintiffs  to  offer  further  evidence  on 
the  question  of  paraphernality  of  the  claim  of  the  plaintiff,  upon  which  ques- 
tion no  evidence  had  been  offered  by  plaintiffs  before  they  closed  their  case, 
all  as  fully  recltoil  in  bill  of  exceptions  No.  1,  signed  by  the  judge,  and  hereby 
referred  to  and  made  part  of  this  assignment  of  errors.  (2)  The  court,  erred 
in  making  the  charge  to  the  jury  in  refusing  to  make  each  and  every  one 
of  the  special  charges  requested  by  the  defendants,  being  the  twenty-three 
special  charges  stated  at  length  in  bill  of  exceptions  No.  2.  signed  by  th<' 
judge,  and  herein  filed,  which  said  bill  of  exceptions  is  hereby  referred  to, 
and  made  part  of  this  assignment.  (8)  The  court  erred  In  stating  to  the 
jury  that  the  evidence  In  the  case  established  nothing  that  sustained  any  de- 
fense to  the  claim  of  plaintiffs,  and  in  directing  the  juiy  to  find  a  verdict  for 
the  plaintiffs,  which  action  of  the  court  is  fully  set  forth  in  bill  of  excep- 
tions No.  :\  signed  by  the  judge,  and  herein  filed,  which  said  bill  of  exceptions 
is  hereby  referred  to,  and  made  part  of  this  assignment.  (4)  The  court  erred 
in  entering  judgment  In  favor  of  the  plaintiffs  and  against  these  defendants." 

Chas.  E.  Fennei%  H.  J.  Leovy,  and  Guj  M.  Horner,  for  plaintiffs  in 

D.  C.  Mellen  and  J.  Ward  Gurley,  for  defendant  in  error. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

PARDEE,  Circuit  Judge,  after  stating  the  issues  and  proceedings 
as  above,  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error  complain  in  their  first  assignment  of  er- 
ror that  the  court  below  erred  in  reopening  the  case  of  the  plain- 
tiffs after  they  had  formally  closed  their  case,  and  after  counsel 
for  the  defense  had  opened  the  case  for  the  defendants,  and  in 
thereafter  permitting  the  plaintiffs  to  offer  further  evidence.  The 
bill  of  exceptions  upon  which  this  assignment  is  based  shows  the 
following  proceeding: 

'•The  counsel  for  plaintiff,  after  offering  evidence,  had  formally  announced 
that  he  had  closed  the  ca.se  of  plaintiff,  whereupon  counsel  for  defendant  pro- 
ceeded to  open  the  case  of  defendant  by  addressing  the  jury,  explaining 
the  points  on  which  he  relied,  and  facts  which  he  expected  to  prove,  and, 
having  closed  his  statement,  was  about  to  proceed  to  offer  his  evidence, 
when  his  honor,  the  judge,  suspended  the  proceeding,  and  ordered  tlie  jury 
to  retire;  that,  after  the  jury  retired,  his  honor,  the  judge,  addresseil  th(» 
counsel,  and  said  to  the  counsel  for  the  plaintiff  that  he  had  failed  to  of- 
fer any  proof  of  the  paraphernality  of   the   wife's   claim   herein   sued   on. 
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and  inquired  whether  he  desired  to  administer  such  proof;  that  thereupoUr 
after  some  discussion,  the  counsel  for  plaintiff  expressed  his  desire  then  to  offer 
such  proof,  and  applied  to  be  permitted  to  do  so;  that  thereupon  the  counsel  for 
defendants  objected  to  the  granting  of  the  said  application,  on  the  ground  that 
plaintiffs  had  formally  closed  their  case,  and  that  counsel  for  defendants 
had  opened  the  case  of  defendants  and  that  plaintiffs  could  offer  no  further 
evidence,  except  in  rebuttal  of  testimony  which  might  be  offered  by  defendants; 
that  his  honor,  the  Judge,  overruled  the  said  objections,  stating  that  it  was  a 
matter  within  his  discretion^  and  that,  if  he  should  sustain  such  objections,  it 
would  furnish  grounds  for  the  granting  of  a  new  trial,  and  he  therefore  granted 
the  application  of  counsel  for  plaintiff,  and  ordered  them  to  proceed  with  the 
offering  of  their  testimony." 

We  understand  it  to  be  well  settled  that  the  order  in  which  par- 
ties shall  be  permitted  to  offer  their  evidence  in  the  trial  of  a  case 
before  a  jury  is  a  matter  within  the  sound  discretion  of  the  trial 
judge.  The  facts  recited  in  the  bill  do  not  show  any  abuse  of  such 
sound  discretion,  nor  any  resulting  injury  to  the  plaintiffs  in  error. 

The  second  assignment  of  error  is  that  the  court  erred  in  char- 
ging the  jury,  and  refusing  each  and  every  one  of  the  23  special 
charges  stated  at  length  in  the  bill  of  exceptions  Ko.  2.  The  bill 
of  exceptions  No.  2  does  not  show  any  charge  to  the  jury  given  by 
the  trial  judge,  but  does  show  that,  after  the  plaintiffs  and  defend- 
ants had  closed  the  case,  and  the  same  was  about  to  be  submitted 
to  the  jury,  the  court  refused  to  give  as  special  charges  to  the  jury 
some  24  distinct  propositions  of  law,  many  based  on  cited  text- 
books and  adjudged  cases,  but  not  based  on  any  evidence  tending 
to  show  that  any  one  of  the  propositions  suggested  was  applicable 
to  the  facts  in  the  case.  It  is  plain  that  this  assignment  of  error 
cannot  be  considered. 

The  fourth  assignment  of  error  complains  that  the  court  entered 
judgment  in  favor  of  the  plaintiffs  against  the  defendants.  Thifr 
assignment  is  too  general  to  be  noticed. 

There  remains  the  third  assignment  of  error,  which  complains 
that  the  trial  judge  stated  to  the  jury  that  the  evidence* in  the  case 
established  nothing  that  sustained  any  defense  to  the  claim  of 
plaintiffs,  and  directed  the  jury  to  find  a  verdict  for  the  plaintiffs. 
This  assignment  is  not  in  pursuance  of  our  rules.  It  is  too  gen- 
eral and  indefinite;  and,  but  for  the  briefs  of  counsel,  we  should  be 
at  a  loss  to  know  the  specific  error  or  errors  presented  for  review. 
Sooner  or  later  some  important  case  that  should  be  reversed  on 
error  will  be  affirmed  simply  because  counsel  will  not  heed  the 
rules  of  this  court  in  regard  to  pointing  out  in  the  assignment  of 
errors  the  specific  errors  on  which  they  rely.  The  general  ruling 
complained  of  is  shown  by  a  bill  of  exceptions,  to  which  is  at- 
tached all  the  evidence  adduced  in  the  case,  from  an  examination 
of  which  we  find  the  material  facts  proved  to  be  as  follows:  In 
July,  1885,  R.  D.  Bowen  was  employed  by  the  firm  of  E.  J.  Hart 
&  Co.,  and  continued  with  that  firm,  occupying  different  positions, 
until  March  15,  1896.  At  the  beginning  of  his  employment  said 
firm  was  composed  of  E.  J.  Hart,  Sr.,  and  E.  J.  Hart,  Jr.,  who  con- 
tinued  to  constitute  the  firm  until  the  death  of  Hart,  Sr.,  in  March^ 
1895.  Up  to  the  death  of  E.  J.  Hart,  Sr.,  no  agreement  was  ever 
made  as  to  the  amount  of  salary  to  be  received  by  Bowen,  although 


Digitized  by 


Google 


HAKT    V.    BOWEN.  37 

many  efforts  were  made  from  time  to  time  by  Mr.  Bowen  to  have 
a  definite  understanding,  and  have  his  salary  fixed.  E.  J.  Hart, 
Sr.,  would,  however,  always  put  the  matter  off,  saying  he  would 
arrange  it  later,  and  that  Bowen  could  draw  what  money  he  need- 
ed. The  settlement  of  the  matter  was  thus  continually  postponed, 
and  up  to  the  death  of  Hart,  Sr.,  Bowen's  salary  had  never  been 
agreed  upon.  After  the  death  of  Hart,  Sr.,  Bowen,  unwilling  that 
his  affairs  should  remain  longer  in  this  uncertain  state,  renewed 
his  efforts  to  have  his  yearly  salary  fixed  from  the  time  he  went 
into  the  employment  of  the  firm.  The  business  was  still  being 
conducted  in  the  name  of  E.  J.  Hart  &  Co.,  announcement  being 
made  about  two  days  after  the  death  of  Hart,  Sr.,  in  the  public 
press  and  in  a  circular  letter  that  the  death  of  Hart,  Sr.,  would  not 
interrupt  the  firm's  business,  and  E.  J.  Hart,  Jr.,  the  surviving  part- 
ner, and  one  of  the  executors  of  his  father's  will  (his  mother  and 
one  of  his  sisters  being  co-executors),  was  then  in  charge.  After 
repeated  conferences  between  Bowen  and  E.  J.  Hart,  surviving 
partners,  executor,  and  heir,  Dr.  John  B.  Hart  and  Walter  Jewell, 
also  heirs,  defendants  herein,  a  settlement  was  made  on  July  26, 
1895,  by  which  Bowen  was  allowed  for  his  salary  from  August, 
1885,  up  to  July  25,  1895,  |33,950,  and  also  |5,590.60  amount  ad- 
vanced by  him  for  account  of  the  firm,  aggregating  $39,540.60, 
which,  being  credited  to  his  account,  gave  him  a  net  credit  on  the 
books  of  the  firm  of  about  f  11.000.  Until  the  latter  part  of  Feb- 
ruary, 1896,  Bowen  had  no  intimation  that  this  settlement  would 
be  questioned  by  any  one.  E.  J.  Hart,  Jr.,  then  told  him  that  some 
of  his  father's  heirs  were  making  complaint  about  the  settlement. 
They  had  all  known  of  the  settlement  since  the  early  part  of  the 
fall  of  1895.  Before  Bowen  received  credit  for  the  sum  allowed  by 
this  settlement  his  account  appeared  to  be  about  |14,000  overdrawn. 
This  was  due  to  the  fact  that  during  the  whole  term  of  his  employ- 
ment he  had  been  credited  with  only  about  |500  for  some  years, 
|600  or  1700  for  others,  and  |1,200  and  |1,500  for  other  years,  and 
never  more  than  |1,800  for  any  year;  and  he  had  not  been  credit- 
ed with  several  thousand  dollars  charged  to  his  account,  but  which 
he  had  expended  for  the  firm's  benefit.  The  entries  of  the  credits 
for  salary  were  made,  however,  pro  forma,  and  only  for  the  avowed 
purpose  of  enabling  the  firm  to  balance  the  books  and  were  not 
considered  as  binding  upon  Bowen  or  as  fixing  his  salary.  In  or- 
der to  keep  the  books  straight,  some  sort  of  an  entry  had  to  be 
made,  and  these  pt*o  forma  entries  were  resorted  to,  and  Bowen  was 
permitted  to  draw  money  as  he  needed  it,  until  his  salary  should 
be  fixed.  For  several  years  prior  to  the  death  of  Hart,  Sr.,  and 
up  to  the  date  of  settlement,  Bowen  had  been  general  manager  of 
the  firm,  and  for  this  period  he  was  allowed  by  the  settlement 
14,200  a  year,  and  it  was  agreed  that  this  salary  should  continue, 
and  that  he  was  to  be  paid  f350  a  month.  Bowen  remained  with 
the  firm  under  this  contract  for  seven  and  a  half  months;  but, 
while  he  was  paid  and  charged  with  that  sum  every  month  for 
seven  months,  they  credited  him  with  only  |150  a  month.  He 
was  sent  to  New  York  in  the  fall  of  1895  for  the  purpose  of  borrow- 
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ing  for  the  firm  |55,000.  To  aceompliBh  this,  he  was  detained  in 
New  York  over  two  months.  He  paid  out  of  his  own  pocket  all 
the  traveling  expenses  of  this  trip,  and  all  his  expenses  daring  bis 
stay  in  New  York,  but  E.  J.  Hart  has  refused  to  reimburse  him, 
or  to  allow  him  credit  therefor.  Although  the  firm  credited  him 
with  only  f  150  a  month  for  seven  months  (f200  a  month  less  than 
he  was  entitled  to),  and  gave  him  no  credit  for  the  half  of  March, 
1896,  making  a  total  shortage  in  credits  due  on  his  salary  of  f  1,575, 
and  the  firm  entered  nothing  to  his  credit  for  the  expenses  of  his 
trip  to  New  York,  which  probably  exceeded  f  1,000  (he  was  not  allowed 
under  defendants'  objections  to  prove  the  amount),  the  firm's  ac- 
count against  him  shows  an  indebtedness  of  only  |2,400.  Prior  to 
the  institution  of  this  suit,  Bowen,  hearing  that  Hart  claimed  he 
was  indebted  to  the  firm  in  the  sum  of  f3,000,  repeatedly  demand- 
ed his  account  from  Mr.  Hart,  and  wrote  him  two  letters  request- 
ing the  rendition  of  his  account,  stating  that,  if  he  owed  the  firm 
anything,  he  w^ould  pay  it.  He  never  got  the  account.  Hart  says 
he  has  no  recollection  of  receiving  these  letters,  but  letter-press 
copies  of  them  were  introduced  in  evidence,  and  the  witness  who 
delivered  them  testified  that  he  left  one  at  the  firm's  office,  and  gave 
the  other  to  Mr.  Hart  personally  at  his  home.  In  1808,  upon  the 
solicitation  of  the  firm,  who  offered  to  pay  her  6  per  cent,  interest 
on  her  deposits,  Mrs.  Bowen,  the  plaintiff  below,  and  in  her  own 
right  possessed  of  separate  property  and  funds,  opened  an  account 
with  the  firm  by  making  a  deposit  of  |1,200.  She  continued  from 
time  to  time  to  make  other  deposits  of  her  own  moneys,  and  from 
time  to  time,  as  she  wished,  drew  out  such  sums  as  she  needed. 
The  firm  acted  as  her  banker,  and  kept  her  account  separate  and 
distinct  from  her  husband's,  and  regularly  allowed  her  interest 
on  her  deposits,  always  treating  and  recognizing  her  as  the  owner 
of  these  funds.  When  Hart,  Sr.,  died,  in  March,  1895,  she  had  to 
her  credit  |5,157.74.  At  this  time,  Bowen,  according  to  the  firm's 
account  with  him,  appeared  to  owe  |9,497.62,  and  he  had  for  years 
appeared  to  be  a  debtor  on  this  account.  Nevertheless  the  firm 
had  always  paid  Mrs.  Bowen  interest  on  her  account.  After  the 
death  of  E.  J.  Hart,  Sr.,  Mrs.  Bowen  continued  to  make  deposits 
with  the  firm  as  before,  and  on  July  25,  1895,  the  date  of  the  set- 
tlement with  Bowen,  the  firm  owed  her  $8,122.13.  When  R.  D. 
Bowen's  account  was  credited  with  the  amount  allowed  on  that  set- 
tlement of  July  26,  1895,  he  became  a  creditor  for  nearly  |11,000. 
He  at  once  directed  the  firm's  cashier,  Mr.  Sewell,  to  transfer  f  10,- 
000  from  his  own  to  his  wife's  account,  which  was  done.  The  firm, 
through  Mr.  Sewell,  then  gave  its  receipts  certifying  that  Mrs. 
Bowen  had  on  deposit  with  the  firm  f  18.122,  upon  which  they  agreed 
to  pay  6  per  cent,  interest  per  annum.  They  paid  her  interest 
monthly  on  the  whole  of  this  sum  up  to  March  1,  1890,  but  for 
March  they  paid  interest  only  on  |8,135,  and  after  that  time  declined  to 
pay  her  any  interest.  The  executors*  account  was  filed  March  25, 
1890,  and  accounted  for  the  year's  business  after  the  death  of  E. 
J.  Hart,  Sr.,  and  showed  that,  among  others,  they  had  made  the 
following  disbursements  for  account  of  the  firm's  business,  viz.- 
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Bills  payable,  f405,040.71;  expenses,  salaries,  and  interest,  etc., 
in  conducting  the  business  of  E.  J.  Hart  &  Co.,  |120,899.17;  paid 
for  merchandise,  f391,593.11.  During  the  whole  of  this  period  the 
business  of  the  firm  was  carried  on  in  the  name  of  E.  J.  Hart  & 
Co.  All  the  letters,  papers,  and  documents  concerning  the  business 
were  signed  simply,  "E.  J.  Hart  &  Co.,"  no  indication  being  given 
of  liquidation.  On  the  contrary,  they  insisted  that  they  had  no 
intention  of  liquidation  or  retiring  from  business.  In  1876,- E.  J. 
Hart,  Sr.,  and  E.  J.  Hart,  Jr.,  organized  the  firm  of  E.  J.  Hart  & 
Co.  The  articles  of  co-partnership  contained  the  following  provi- 
sion :  "In  the  event  of  the  death  of  either  partner,  the  business  is 
to  be  continued  by  the  survivor." 

On  these  facts  the  trial  judge  directed  a  verdict  for  the  plaintiff 
below  on  the  ground  that  under  them  the  defendants  had  no  legi- 
timate defense,  and  we  agree  with  him  in  this  conclusion.  Under 
the  facts  proven,  it  does  not  appear  that  on  a  legitimate  settle- 
ment and  adjustment  of  accounts  between  R  D.  Bowen  and  the  firm 
of  E.  J.  Hart  &  Co.  (the  claims  and  demands  of  Mrs.  Bowen  taken 
as  valid)  that  Bowen  is  legitimately  indebted  to  the  firm  in  any  sum 
whatever  which  could  be  offset  against  the  demands  in  this  suit, 
even  if  sued  for  by  R  D.  Bowen  as  community  property.  There  is 
no  doubt,  under  the  evidence,  that  the  compensation  for  the  serv- 
ices rendered  by  Bowen  to  the  firm  of  E.  J.  Hart  &  Co.  was  unde- 
termined during  the  lifetime  of  E.  J.  Hart,  Sr.,  and  was  a  matter  to 
be  settled  and  adjusted,  and,  when  settled,  was  to  be  in  excess, 
not  only  of  the  pro  forma  credits  made  on  the  books,  but  in  ex- 
cess of  the  amounts  which  Bowen  was  allowed  and  did  overdraw. 
Bowen  thus  had  a  legitimate  claim  for  settlement  with  the  firm  of 
E.  J.  Hart  &  Co.,  and  it  was  competent  for  E.  J.  Hart,  Jr.,  the  sur- 
viving partner,  whether  he  was  liquidating  the  partnership,  or  car- 
rying on  the  same  under  the  original  articles  of  partnership,  or 
with  the  consent  of  the  heirs  of  E.  J.  Hart,  Sr.,  to  settle,  adjust,  and 
compromise  the  claim  of  Bowen.  There  is  no  dispute  that  this 
settlement  adjusting  and  compromising  the  matters  in  dispute  was 
made.  After  being  made  and  executed,  as  it  unquestionably  was, 
it  can  only  be  avoided  and  set  aside  in  a  direct  action  for  the  pur- 
pose, and  on  grounds  of  error,  mistake,  or  fraud.  Certainly  it  can- 
not be  attacked  and  annulled  in  a  collateral  action  brought  by 
Mrs.  Bowen  to  recover  her  separate  property.  The  ?10,000  trans- 
ferred from  the  credit  of  R.  D.  Bowen  to  the  credit  of  Mrs.  Bowen 
was  a  perfect  transfer,  accepted  and  recognized  by  the  firm,  and, 
if  a  gift  from  the  husband  to  the  wife,  was  perfected  in  sufficient 
compliance  with  the  provisions  of  the  Louisiana  Revised  Civil  (>ode 
relating  to  manual  gifts.  See  Stauffer  v.  Morgan,  39  La.  Ann.  G32, 
2  South.  98. 

The  alleged  radical  and  fundamental  error  committed  by  the 
judge  a  quo  in  directing  a  verdict  for  the  plaintiff,  as  assigned  in 
the  brief  of  the  plaintiffs  in  error,  was  in  holding  that  the  plaintiff 
could  recover  judgment  without  proof  of  the  paraphernality  of  the 
claim  sued  upon.  The  record  does  not  show  that  the  judge  so  held, 
and,  if  he  did,  it  was  unnecessary.     We  agree  with  the  learned 
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counsel  for  the  plaintiffs  in  error  that  under  the  law  of  Louisiana 
the  wife  in  her  own  name  cannot  maintain  an  action  against  others 
than  her  husband,  unless  it  be  to  recover  or  protect  her  paraphernal 
funds  and  property,  and  that  the  wife  has  no  capacity  to  sue  or  be 
sued,  or  to  stand  in  judgment  for  a  community  right  or  obligation. 
What  doubt  may  have  existed  in  our  minds  with  regard  to  these 
propositions  prior  to  the  argument  in  thife  case  has  been  wholly 
removed  by  the  learned  and  exhaustive  briefs  on  the  subject,  teem- 
ing with  arguments  and  authorities,  submitted  by  counsel  for  plain- 
tiffs in  error  on  and  after  the  hearing  in  reply  to  the  opposing  coun- 
sel, who  seemed  to  doubt.  But  we  think  that  neither  of  these  prop- 
ositions controls  this  case.  Mrs.  Bowen  had  separate  paraphernal 
property.  It  was  managed  and  invested  for  her.  The  deposits 
made  with  the  firm  of  E.  J.  Hart  &  Co.  were  made  by  her  as  of  her 
paraphernal  property.  As  such  property,  the  firm  of  E.  J.  Hart 
&  Co.  received  it,  held  it,  paid  interest  on  it,  and  fully  acknowledged 
it  up  to  about  the  time  this  suit  was  brought,  and,  so  far  as  the 
evidence  in  this  case  goes,  neither  the  firm  of  E.  J.  Hart  &  Co. 
nor  any  of  the  defendants  have  any  legal  interest  or  right  to  deny 
that  the  moneys  sued  for  are  Mrs.  Bowen's  separate  paraphernal 
property.  As  the  case  shows  that  Mrs.  Bowen  claimed  and  de- 
posited the  moneys  sued  for  as  her  paraphernal  property,  and  as 
the  defendants  are  estopped  from  denying  the  fact,  we  are  of  opin- 
ion that  the  paraphernality  of  the  claim  sued  on  was  suflficiently 
proved  to  warrant  the  verdict  directed.  On  the  whole  case,  we 
find  no  reversible  error,  and  the  judgment  of  the  circuit  court  is 
affirmed. 

NOTE. 
Paraphernal  Property. 

[a]  (La.  Sup.  1887)  Where  a  man,  on  the  eve  of  marriage,  gives  to  his  In- 
tended spouse  a  check  for  .^20,000  on  a  banking  firm,  the  donation  may  be 
incomplete  and  revocable  at  any  time  before  actual  collection  of  the  check 
by  the  donee;  but  when  she  has  presented  the  check,  and  the  drawees  have 
honored  the  same,  by  placing  the  amount  to  her  individual  credit  under  her 
instructions,  the  donation  is  complete,  and  the  funds  are  her  paraphernal 
property.  And,  when  property  is  bought  in  the  name  of  the  wife,  she  has  the 
faculty  of  rebutting  the  presumption  that  it  is  community  property  by  show- 
ing that  she  purchased  the  property  by  the  investment  of  her  paraphernal 
funds,  which  were  administered  by  her  separately  and  apart  from  her  hus- 
band.—Stauffer  V.  Morgan,  2  South.  98,  39  La.  Ann.  632. 

[b]  (Eng.  1895)  Gifts  of  jewelry  made  by  husband  to  wife  on  occasions 
such  as  Christmas  day,  or  on  her  birthdays,  or  in  order  to  settle  differences 
that  had  arisen  between  them,  are  not  paraphernalia,  unless  it  can  be  shown 
that  the  husband  intended  to  impress  the  character  of  paraphernalia  upon 
them.— Tasker  v.  Tasker  [1895]  Prob.  1,  11  Reports,  619. 
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(87  Fed.  427.) 

CENTRAL  THUST  CO.  OF  NEW  YORK  et  al.  v.  INGERSOLL. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     May  16,  1898.) 

1.  Creditors'  Bill— Attorney's  Fees. 

After  the  sale  of  railroad  property  under  a  mortgage  foreclosure  suit 
consolidated  with  a  creditors*  bill,  an  order  of  reference  was  made  to 
ascertain  what  property  was  not  covered  by  the  mortgage.  In  this  order 
the  special  master  was  directed  to  notify  appellee  as  counsel  for  the  un- 
secured creditors.  Held,  that  such  order,  made  in  the  pjresence  of  counsel 
for  other  unsecured  creditors,  was  sufficient  to  Justify  him  in  representing 
the  creditors  in  the  proceeding  before  the  master,  and  to  entitle  him  to 
fees  out  of  the  funds  made,  subject  to  the  payment  of  the  unsecured 
creditors. 

2.  Same. 

The  fact  that  the  parties  opposing  such  allowance  owned  a  very  large 
proportion  of  the  unsecured  debts  allowed  out  of  such  fund  was  of  no 
effect,  where  such  claims  were  not  filed  until  after  the  special  master  had 
ascertained  and  reported  the  property  subject  to  the  unsecured  debts. 
Nor  was  it  material  that  such  opposing  parties  had  bought  or  owned  part 
of  the  debt  which  the  counsel  represented. 
a.  Attorney's  Fees— Review. 

Where  an  allowance  of  $2,500,  as  attorney's  fees,  was  recommended  by 
the  special  master,  but  the  sum  was  increased  by  the  court  to  $3,300,  held, 
that  the  allowance,  though  liberal,  would  not  be  disturbed  on  appeal. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

This  was  a  creditors'  bill  by  Samuel  Thomas  ai;ainst  the  East  Tenn- 
essee, Virginia  &  Georgia  Railway  Company,  which  suit  was  consoli- 
dated with  the  foreclosure  suits  of  the  Central  Trust  Company  of 
New  York  against  the  same  defendant.  Henry  H.  Ingersoll  filed  an 
intervening  petition  for  attorney's  fees.  From  the  decree  allowing 
such  compensation,  this  appeal  is  taken. 

The  record  is  a  voluminous  one  in  this  case,  but  the  facts  material  to  the 
disposition  of  the  present  appeal  are,  briefly,  these:  Samuel  Thomas  filed 
his  bill  against  the  East  Tennessee,  Virginia  &  Georgia  Railway  Company, 
June  24,  1892,  in  which  he  claimed  that  he  was  a  creditor  of  that  company, 
owning  a  floating  debt  of  over  $400,000,  and  alleged,  also,  that  he  was  a  large 
stockholder.  The  bill  was  brought  as  a  creditors*  biU  for  all  those  who  chose 
to  come  In.  It  alleged  the  hopeless  insolvency  of  the  railway  company,  and 
that  it  was  liable  to  be  seized  for  debt,  and  the  railway  system  dismembered 
thereby,  and  the  value  of  the  property  materially  impaired,  and  aslced  for  a 
receiver  for  the  railroad  property.  Receivers  were  appointed  under  this 
biU,  and  took  possession  of  all  the  defendant's  railway  and  other  property, 
and  operated  the  road.  Subsequently,  on  the  3d  day  of  March,  1893,  the 
Central  Trust  Company  of  New  York  filed  two  bills  In  the  same  court  to 
foreclose  mortgages  on  the  property  of  the  East  Tennessee,  Virginia  &  Georgia 
Railway  Company.  The  suit  of  Thomas  was  consolidated  with  these  suits 
for  foreclosure  of  the  mortgages,  and  the  cause  proceeded  to  judgment,  and 
the  property  was  sold  by  order  of  court.  At  the  sale  of  the  property  under 
the  decree  it  was  bought  in  by  the  committee  of  reorganization,  and  the  sale 
confirmed  to  a  new  corporation,  called  the  ''Southern  Railway  Company," 
on  the  14th  of  July,  1894.  The  suit  of  Thomas  was  not  prosecuted  in  the 
*  Interest  of  the  general  unsecured  creditors,  and  nothing  seems  to  have  been 
done  in  that  direction.  That  bill  seems  to  have  been  brought  and  controlled 
solely  to  have  a  receiver  appointed,  and  to  prevent  waste  and  the  depreciation 
of  the  property,  and  Jn  the  interest  of  the  mortgagees,  and  the  compensation 
of  counsel  who  filed  that  bin  was  paid  out  of  the  purchase  money  of  the  mort- 
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gagod  propprty.  Prior  to  the  sale  of  the  railway  property  a  number  of  credit- 
ors had  intervened  In  the  consolidated  cause,  and,  upon  the  suggestion  of  coun- 
sel for  the  unsecured  debts  that  there  was  property  In  the  hands  of  the  re- 
ceiver which  was  not  covered  by  the  mortgages,  the  court,  on  the  day  on  which 
the  sale  of  the  mortgaged  property  was  confirmed,  made  an  order  of  reference 
to  Joshua  W.  Caldwell,  Esq.,  as  special  master,  with  direction  to  ascertain  and 
report  what  property  was  not  covered  by  the  mortgages  and  the  value  of  said 
property,  both  real  and  personal.  In  this  order  the  special  master  was  di- 
rectcMl.  after  notifsing  W.  A.  Henderson,  counsel  for  the  receivers,  and  H.  H, 
IngersoU,  counsel  for  the  creditors  not  secured  by  mortgage,  to  hear  any 
proofs  bffered  by  either  party,  and  report  the  result  of  the  investigation.  The 
special  master  un^er  this  reference  made  investigation,  and  reported  a  con- 
siderable amount  of  real  and  personal  estate  which  had  not  been  covered  by 
either  of  the  mortgages  foreclosed,  and  included  therein  a  short  road,  about 
six  miles  in  length,  and  known  as  the  Tennessee  Valley  Railroad.  The  par 
of  the  stocks  and  bonds  thus  reported  was  a  very  large  amount,  but  it  was 
really  of  little  value.  The  property  which  was  thus  reported  and  subsequently 
made  subject  to  the  unsecured  debts  was  sold,  and  realized  about  $50,000. 
On  the  17th  of  September,  1895,  the  appellee  filed  an  Intervening  petition,  ask- 
ing compensation  for  his  services  as  attorney  out  of  the  fund  made  subject 
to  the  payment  of  the  unsecured  creditors.  This  intervening  petition  was  an- 
swered by  the  East  Tennessee,  Virginia  &  Georgia  Railway  CJompany  and  the 
Central  Trust  Company  of  New  York,  In  which  it  was  denied  that  the  appellee 
was  entitled  to  any  compensation  out  of  the  fund.  The  court  on  the  same  day 
the  petition  was  filed  referred  it  to  H.  H.  Taylor,  as  special  master,  to  hear 
proof  and  report  on  the  matters  of  the  petition,— whether  or  not  he  was  enti- 
tled to  any  compensation,  and,  if  so,  the  amount  thereof.  The  special  master, 
Taylor,  heard  evidence,  and  reported  on  July  3,  18i)G,  that  the  appellee  was 
entitled  to  compensation,  and  fixed  it  at  $2,500.  Exceptions  were  filed  to  this 
report  iDy  the  appellee,  and  also  by  the  Central  Trust  Company  and  the  South- 
ern Railway  Company  and  C.  H.  Coster.  The  several  exceptions  were  subse- 
quently heard  by  the  court,  and  the  exceptions  of  the  Central  Trust  Company 
and  others  were  overruled,  and  the  exception  as  to  the  amount  of  the  allow- 
ance to  appellee  sustained,  and  his  compensation  Increased  to  $3,300,  and  that 
sum  allowed  him.  From  this  decree  allowing  said  compensation  the  present 
appeal  has  been  taken. 

H.  L.  Welcker,  for  appellants. 
T.  L.  Webb,  for  appellee. 

Before  HARLAN,  arcuit  Justice,  TAFT,  Circuit  Judge,  and 
BARK,  District  Judge. 

BARR,  District  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court 

The  assignment  of  error  raises  two  questions.  It  is  insisted — First, 
that  the  appellee,  IngersoU,  is  not  entitled  to  any  compensation  out 
of  the  general  fund;  and,  second,  if  he  is  entitled  to  compensation, 
the  compensation  allowed  is  excessive.  It  seems  to  us  that  the  order 
directing  the  special  master,  Caldwell,  to  notify  the  petitioner,  Inger- 
soU, as  counsel  for  the  creditors  not  secured  by  the  mortgages,  was 
a  recognition  by  the  court  of  his  representative  character;  and,  as  it 
appears  that  this  order  was  made  in  the  presence  of  counsel  for  other 
unsecured  creditors,  we  think  it  was  sufficient  to  authorize  petitioner, 
IngersoU,  in  the  absence  of  objections  from  other  counsel,  to  go  on  and 
represent  the  unsecured  creditors  before  the  special  master,  which 
he  did.  There  is  much  evidence  takeu  before  the  special  master 
showing  what  was  done  and  what  was  not  done  by  the  petitioner,  In- 
gersoU ;   and  the  result,  we  think,  is  to  show  that  Caldwell,  the  special 
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master,  was  himself  exceedingly  familiar  with  the  whole  matter  which 
he  was  directed  to  investigate,  and  that  he  did  some  of  the  work 
which  might  have  been  properly  done  by  counsel,  but  that  Ingersoll 
was  the  representative  counsel  before  the  special  master,  and  argued 
the  exceptions  upon  the  report,  and  prepared  the  necessary  orders  to 
subject  the  property.  During  this  reference  the  appellants  had  not 
filed  their  claims  as  unsecured  creditors;  and  the  appellants,  espe- 
cially the  Southern  Railway  Company,  were  claiming  as  purchasers^ 
adversely  to  the  interest  of  the  unsecured  creditors.  This  being  true, 
he  is  entitled  to  a  reasonable  compensation  to  be  paid  out  of  the  fund 
which  has  been  subjected  to  the  payment  of  the  unsecured  creditors. 
Trustees  v.  Greenough,  105  U.  S.  527. 

In  regard  to  the  amount  of  the  compensation  allowed,  it  would 
seem  from  the  record  before  us  to  be  quite  liberal;  but  as  the  special 
master  reported  f  2,500,  which  w^as  the  smallest  amount  proven  by  any 
of  the  witnesses  before  him,  and  as  the  learned  trial  judge  has  in- 
creased the  same  to  |3,300,  we  think  we  should  not  disturb  it.  The 
supreme  court,  by  Justice  Bradley,  in  the  case  of  Trustees  v.  Green- 
ough, above,  said,  in  speaking  of  such  allowances  (page  537) : 

"The  allowances  made  for  these  purposes  we  have  examined,  and  do  not  find 
anylhinj?  therein  seriously  objectionable.  The  court  below  should  have  con- 
siderable latitude  of  discretion  on  the  subject,  as  It  has  far  better  means  of 
knowing  what  is  Just  and  reasonable  than  an  appellate  court  can  have." 

The  earnest  contention  of  appellants,  that  the  unsecured  debts 
which  they  own  embrace  nearly  all  of  the  debt  allowed  as  unsecured 
debts  to  participate  in  the  fund  arising  from  the  property  reported  by 
Caldwell  as  not  being  covered  by  the  mortgages,  and  that,  therefore, 
no  allowance  should  be  made  out  of  the  fund,  should  not,  we  think, 
have  weight.  It  is  true  that  it  appears  in  the  record  that  over 
fl5,253,000  was  allowed  as  unsecured  debts  against  this  fund,  and 
that  a  very  large  amount  of  this — f  15,000,000  or  over — is  owned  by 
the  appellants  or  those  in  their  interest;  yet,  as  almost  all  of  this 
large  debt  is  composed  of  mortgage  bonds  and  came  in  under  the  sup- 
plemental bill  filed  by  the  Southern  Railway  Company,  Coster,  and 
others,  January  30,  189G,  and  after  the  special  master,  Caldwell,  had 
ascertained  and  reported  the  property  subject  to  the  unsecured  debts, 
we  think  the  ownership  of  this  large  amount  of  the  unsecured  debts 
should  not  affect  the  question.  It  is  quite  clear  that  the  owners  of 
none  of  the  bonds  represented  by  the  trust  company  and  none  of  the 
bonds  or  debts  owned  or  represented  by  the  Southern  Railway  Com- 
pany and  its  associates  took  part  in  ascertaining  and  subjecting  the 
property  which  was  reported  and  subjected  to  the  unsecured  debts  ^ 
nor  should  the  fact  that  the  appellant  C.  H.  Coster  has  bought  or 
owns  i>art  of  the  debt  which  the  petitioner  represented  make  his 
compensation  any  the  less.  The  decree  of  the  circuit  court  should  be 
aflSrmed,  and  it  is  so  ordered. 
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(87  Fed.  446.) 

GALLOT  V.   UNITED   STATES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     April  19.  1898.) 

No.  647. 

L  Abstgnmbnt  op  Errors  —  Reference  to  Entire  Charge  —  Evidence  Ad- 
mitted. 

Under  rule  11  of  the  circuit  court  of  appeals  (21  C.  C.  A.  cxi.,  and  78  Fed. 
cxI.),  requiring  the  assignment  <>f  errors  to  quote  the  full  substance  of  evi- 
dence alleged  to  have  bieen  erroneously  admitted  or  rejected,  and  to  set  out 
the  part  of  the  charge  referred  to  totldem  verbis,  assignments  that  ''the 
court  erred  in  permlttiiig  evidence  as  shown  in  bills  of  exceptions  numbers 
two  and  three,**  which  errors  can  only  be  ascertained  by  a  careful  reading 
of  a  voluminous  recoi*d,  and  that  "the  court  erred  in  Its  charge,"  etc.,  refer- 
ring to  marked  lines  and  numbers  In  the  written  opinion  for  instructions 
erroneously  given  and  refused,  will  not  be  considered. 

8.  Misapplicatton  of  National  Bank  Fonds— Aiding  and  Abetting— Death 
OF  Principal. 

The  death  of  the  principal  before  indictment  is  no  obstacle  to  the  prosecu- 
tion and  punishment  of  one  charged  with  aiding  and  abetting  an  officer, 
derk,  or  agent  of  a  national  bank  to  abstract,  misapply,  or  embezzle  the 
funds  thereof,  in  violation  of  Rev.  St.  {  6209,  which  makes  such  offense  a 
misdemeanor. 

8L  Competency  of  Juror— Impressions  and  Opinions— Impartiality. 

A  juror  who  says  he  has  an  impression  or  opinion  as  to  guilt  or  innocence 
of  defendant,  formed  from  newspapers  and  rumors,  that  It  would  require 
evidence  to  remove  It,  but  that  it  would  yield  to  evidence,  and  that  he  can 
and  will  give  the  defendant  a  fair  and  impartial  trial  according  to  the  evi- 
dence that  may  be  adduced  before  him,  is  competent. 

4.  Criminal  Triam— Reading  Indictment. 

Where  an  indictment  contains  many  counts,  all  alike,  except  as  to  amounts 
of  money  and  dates  of  misapplication,  it  Is  sufficient  to  read  one  count  In 
full  to  the  jury,  explain  the  difference,  and  state  the  amount  and  date 
charged  in  each  of  the  other  counts. 

6.  Two  Indictments— Cases  Consolidated— Numerous  Counts— Verdict. 

One  indictment  in  30  counts  charged  defendant  with  aiding  In  the  abstrac- 
tion of  36  specified  amounts  of  money,  at  36  specified  dates.  Another  in- 
dictment charged  him  with  aiding  in  the  misapplication  of  the  same  amounts, 
upon  the  same  dates.  The  two  were  tried  together,  and  the  jury  returned 
a  verdict  of  **guilty  as  charged.**  Held,  that  the  verdict  was  definite,  cer- 
tain, responsive  to  the  Issues,  and  not  a  double  conviction,  the  sentence  im- 
posed by  the  court  being  imprisonment  for  a  less  term  than  the  maximum 
under  any  one  count. 

Pardee,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana. 

The  plaintiff  in  error,  Louis  Gallot,  was  indicted,  tried,  and  convicted  In  aid- 
ing and  abetting  Louis  Colomb,  a  bookkeeper  in  the  Union  National  Bank, 
with  the  abstraction  and  willful  misapplication  of  the  moneys,  funds,  and  credits 
of  the  bank.  Two  Indictments  were  presented  against  him,  whicli  were  subse- 
quently consolidated  and  tried  together.  Each  Indictment  contains  30  counts 
charging  36  separate  and  distinct  offenses,  and  were  drawn  under  section  52()9 
of  the  Revised  Statutes  of  the  United  States,  which  is  as  follows:  *'Sec.  5209. 
Every  president,  director,  cashier,  teller,  clerk,  or  agent  of  any  association,  who 
embezzles,  abstracts,  or  willfully  misapplies  any  of  the  moneys,  funds,  or  credits 
of  the  association;  or  who,  without  authority  from  the  directors,  issues  or  puts 
In  circulation  any  of  the  notes  of  the  association;  or  who,  without  such  authority. 
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Issues  or  puts  forth  any  certificate  of  deposit,  draws  any  order  or  bill  of  ex- 
change, makes  any  acceptance,  assigns  any  note,  bond,  draft,  bill  of  exchange, 
mortgage,  judgment,  or  decree;  or  who  makes  any  false  entry  In  any  book, 
report,  or  statement  of  the  association,  with  intent,  in  either  case,  to  injure  or 
defraud  the  association  or  any  other  company,  body  politic  or  corporate,  or  any 
individual  person,  or  to  deceive  any  officer  of  the  association,  or  any  agent  ap- 
pointed to  examine  the  affairs  of  any  such  association;  and  every  person  who 
with  like  intent  aids  or  abets  any  officer,  clerk,  or  agent  in  any  violation  of  this 
section,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not 
less  than  five  years  nor  more  than  ten."  In  one  Indictment  he  is  cliarged  with 
the  aiding  and  abetting  in  the  abstraction  of  36  specified  amounts  of  the  moneys, 
funds,  and  credits  of  the  Union  National  Bank  upon  30  specified  dates.  In 
the  other  indictment  he  Is  charged  with  aiding  and  abetting  in  the  willful  mis- 
application of  the  same  amounts  upon  the  same  dates  as  charged  in  the  first 
indictment.  To  each  of  the  indictments  Gallot  filed  a  plea,  pleading  the  death 
of  Louis  Cotomb  prior  to  any  indictment  as  a  bar  against  the  trial  of  himself. 
Demiurers  were  filed  to  the  pleas,  and  were  sustained,  and  the  pleas  overruled. 
Gallot  then  ffied  demurrers  to  the  indictment,  again  objecting  to  be  tried  upon 
the  charges  because  of  the  death  of  Louis  Colomb.  These  demurrers  were 
overruled,  and  the  case  went  to  trial,  resulting  in  a  verdict  of  "guilty  as  charged.** 
It  now  comes  before  this  court  on  five  bills  of  exceptions  and  twenty-six  assign- 
ments of  error. 

J.  K.  Beckwith,  for  plaintiff  in  error. 
J.  Ward  Gurley,  for  the  United  States. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

SWAYNE,  District  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

By  the  nineteenth  and  twentieth  assignments  of  errors  it  is  set 
out  that  the  court  erred  in  permitting  evidence  as  shown  in  bills 
of  exceptions  Nos.  2  and  3,  which  errors,  it  would  seem,  this  court 
was  expected  to  ascertain  by  a.  careful  reading  of  over  60  pages 
of  record,  and  an  inspection  of  the  questions  and  objections  and  the 
rulings  of  the  court,  and  exceptions  thereto  taken  by  the  defend- 
ant below,  contained  therein.  By  the  twenty-third  and  twenty- 
fourth  assignments  of  errors  we  are  informed  that  the  court  be- 
low erred  in  its  charge  given  to  the  jury  in  each  portion  thereof 
marked  by  lines  in  said  written  opinion  and  marked  1,  2,  3,  4,  5, 
6,  7,  8,  and  9,  and  shown  in  the  bill  of  exceptions  No.  5,  and  the 
court  erred  in  refusing  each  of  the  several  charges  and  instruc- 
tions in  Nos.  2  and  5  as  shown  in  the  bill  of  exceptions.  Rules 
10  and  11  of  this  court  (21  CCA.  cxi.,  and  78  Fed.  cxi.)  are  as  fol- 
lows : 

(10)  **The  judges  of  the  circuit  and  district  courts  shall  not  allow  any  biU  of 
exceptions  which  shall  contain  the  charge  of  the  court  at  large  to  the  Jury  in 
trials  at  common  law,  upon  any  general  exception  to  the  whole  of  such  charge. 
But  the  party  excepting  shall  be  required  to  state  distinctly  the  several  matters 
of  law  in  such  charge  to  which  he  excepts;  and  those  matters  of  law,  and  those 
only,  shall  be  Inserted  In  the  bill  of  exceptions  and  allowed  by  the  court." 

(11)  "The  plaintiff  in  error  or  appellant  sball  file  with  the  clerk  of  the  court 
below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of  errors, 
which  shall  set  out  separately  and  particularly  each  error  asserted  and  Intended 
to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed  until  such  assignment 
of  errors  shall  have  been  filed.  When  the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  assignment  of  errors  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.    When  the  error  alleged  is  to  the  charge 
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-ot  the  court,  the  assignment  of  errors  shall  set  out  the  part  referred  to  totidem 
verbis,  whether  it  be  in  instructions  given  or  in  instructions  refused.  Such  as- 
signment of  errors  shall  form  part  of  the  transcript  of  the  record  and  be  printed 
with  it.  When  this  is  not  done,  the  counsel  will  not  be  heard,  except  at  the  re- 
quest of  the  court:  and  errors  not  assigned  accordhig  to  this  rule  will  be  disre- 
gard(xl,  but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned." 

The  assignments  of  errors  Nos.  19,  20,  23,  and  24  being  in  vio- 
lation of  the  above  rules  10  and  11  of  this  court,  we  decline  to 
examine  and  pass  upon  the  questions  attempted  to  be  raised  there- 
by. 

The  first  nine,  and  the  15th,  16th,  17th,  18th,  22d,  26th,  and  27th 
assignments  of  errors  raise  the  question  so  often  repeated  in  the 
record  of  the  right  of  the  defendant,  Louis  Gallot,  to  be  tried,  un- 
der section  5201),  as  an  aider  and  abettor  of  Louis  Colomb,  who 
was  then  dead,  and  had  not  been  indicted  or  prosecuted  during  his 
lifetime.  The  ingenious  and  able  argument  of  counsel  for  plain- 
tiff in  error  was  interesting,  and,  had  it  not  been  for  the  statute 
^section  5209)  in  question,  would  be  effective.  He  seemed  to  be 
thoroughly  familiar  with  and  dwelt  at  leni^th  on  the  decisions  at 
common  law,  and  even  extended  his  argument  to  the  considera- 
tion of  accessories  to  crime  both  before  and  after  the  fact.  With- 
out attempting  to  review  the  numerous  cases  cited  and  commented 
upon,  we  think  a  consideration  of  the  statute  above  quoted  and 
some  of  the  decisions  relating  thereto  will  dispose  of  the  question. 
The  act  (section  5209)  in  question  was  passed  by  congress  for  the 
purpose  of  sustaining  and  protecting  national  banks  created  by 
And  under  its  authority,  and  by  its  express  language  the  crime 
charged  is  made  a  misdemeanor.  Whether  this  was  done  to  pre- 
vent persons  charged  with  crime  from  availing  themselves  of  the 
pernicious  technicalities  that  had  crept  into  the  common-law  de- 
cisions and  practice  in  regard  to  principal  and  accessory,  we  are 
not  now  called  upon  to  decide;  but  no  one  can  question  the  au- 
thority of  congress  to  make  such  classification,  or  the  binding  force 
of  it  in  reference  to  the  application  of  different  rulings  that  belong 
thereto.  Hence  the  able  argument  of  counsel  for  defendant,  both 
oral  and  printed,  directed  to  the  common-law  decisions  of  principal 
and  agent,  does  not  apply  to  this  case.  Congress  has  established 
the  offense  here  charged  to  be  a  misdemeanor,  and  he  who  aids 
or  abets  in  conmiitting  such  an  offense  can  be  tried  independently  as 
a  principal,  irrespective  of  the  presence  of  the  one  he  aided.  The 
supreme  court  of  the  United  States,  in  U.  S.  v.  Gooding,  12  Wheat. 
475,  passes  upon  a  similar  statute,  and  declares: 

"The  fifth  instruction  turns  upon  a  dcctrine  applicable  to  principal  and  acces- 
sory in  cases  of  felony,  either  at  the  common  law  or  by  statute.  The  present 
is  the  case  of  a  misdemeanor,  and  the  doctrine,  therefore,  cannot  be  applied 
to  it:  for  In  cases  of  misdemeanor  all  those  who  are  concerned  in  aiding  or 
al)etting,  as  well  as  in  perpetrating  the  act,  are  principals.  Under  such  cir- 
cumstances there  is  no  room  for  the  question  of  actual  or  constructive  pres- 
ence or  absence,  for.  whether  present  or  absent,  all  are  principals.  They  may 
be  Indicted  and  punished  accordingly.  Nor  is  the  trial  or  conviction  of  any 
actor  indispensable  to  furnish  a  right  to  try  the  person  who  aids  or  abets  the 
act.  Each,  in  tlie  eye  of  the  law,  is  deemed  guilty  as  a  principal.  In  the  pres- 
ent indictment,  the  offense  Is  in  tlie  third  and  fourth  counts  laid,  by  aiding 
And  abetting,  in  the  very  terms  of  the  act  of  congress.     If  the  crime,  tliere- 
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fore,  could  be  supposed  to  be  of  an  accessorial  nature,  It  is  truly  alleged,  accord- 
ing to  the  fact,  not  merely  according  to  the  intendment  of  law.  We  do  not 
consider  that  the  terms  *aid'  and  'abet,'  used  in  this  statute,  are  used  as  tech- 
nical phrases,  belonging  to  common  law,  because  the  offense  is  not  made  a 
felony,  and  therefore  the  words  require  no  such  interpretation.  The  statute 
punishes  them  as  substantive  offenses,  and  not  as  accessorial,  and  the  words 
are»  therefore,  to  be  understood  as  in  common  parlance,  to  import  assistance, 
co-operation,  and  encouragement." 

The  plaintiff  in  error  in  this  case  is  indicted  under  a  special  stat- 
ute (Rev.  St.  §  5209),  and  it  is  evident  upon  inspection  of  this  stat- 
ute that  its  spirit  and  purpose  is  to  punish  every  president,  officer, 
cashier,  or  agent,  etc.,  and  likewise  to  punish  every  person  who 
aids  or  abets  said  officer  or  agent  in  any  violation  of  the  section. 
There  is  no  difficulty  about  the  definition  of  the  word  "aid,"  and 
'*abet"  is  defined  as  follows:  "To  aid,  countenance,  encourage  in, 
to  incite,  stimulate,  or  instigate  to  a  criminal  act."  Therefore  the 
purpose  of  this  trial  was  to  ascertain  whether  any  such  officer, 
clerk,  or  agent  had  violated  the  act,  and  whether  Louis  Gallot,  the 
plaintiff  in  error,  had  aided  him  in  doing  so;  not  for  the  purpose 
of  convicting  the  officer  or  agent,  but  for  the  sole  purpose  of  as- 
certaining the  guilt  or  innocence  of  the  plaintiff  in  error;  and  the 
objection  that  Louis  Colomb  was  dead,  and  had  passed  beyond  the 
realm  of  human  courts,  soTften  repeated,  without  being  indicted 
or  tried,  and  that  he  could  not  now  be  tried  because  the  presump- 
tion of  his  innocence  that  existed  in  his  lifetime  had  followed  and 
attached  to  his  record  after  death,  and  that  he  could  not  be  tried 
as  a  principal,  therefore  the  question  as  to  whether  the  plaintiff  in 
error  had  ever  aided  him  in  the  commission  of  such  offense  was 
beyond  the  power  of  the  federal  courts  to  determine,  we  think  was 
not  well  taken.  The  offense  charged  against  the  plaintiff  in  error 
is  a  misdemeanor.  He  was  properly  tried  under  the  circumstan- 
ces, and  he  was  the  only  person  on  trial;  and  the  only  necessity 
of  inquiring  into  the  record  of  the  doings  of  Louis  Colomb  was  to 
ascertain  whether  or  not  a  crime  had  been  committed,  not  for  the 
purpose  of  convicting  the  said  Colomb,  but  for  the  purpose  of  en- 
abling the  jury  to  determine  whether  or  not  the  defendant  below 
had  aided  in  the  commission  of  the  offense  as  charged  in  the  in- 
dictments. Plaintiff  in  error's  rights  on  the  trial  as  to  the  admis- 
sion of  evidence  and  in  all  other  respects  were  equal  to  and  as  well 
protected  as  if  Louis  Colomb  had  been  in  court  and  on  trial  with 
him.  He  suffered  no  disadvantage  from  his  absence,  and  had  no 
right  to  complain  because  he  was  tried  alone. 

The  next  question  of  law  raised  by  the  10th,  11th,  12th,  13th, 
and  14th  assignments  of  error  is  to  the  competency  of  certain  ju- 
rors impaneled  in  the  case,  on  the  ground  that  they  had  previous 
to  the  trial  formed  an  impression  from  newspapers  and  rumors 
and  other  sources  as  to  the  guilt  or  innocence  of  the  defendant. 
They  also  stated  that  these  impressions  and  opinions  w^ould  yield 
to  evidence,  and  that  they  could  and  would  give  the  defendant  a 
fair  and  impartial  trial  according  to  the  evidence  that  might  be 
produced  before  them  as  jurors.    Some  of  them  stated  that  it  would 
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require  evidence  to  remove  their  impressions.  It  will  need  but  a 
short  review  of  the  cases  on  this  subject  to  show  that  these  objec- 
tions are  not  well  taken.  In  the  state  of  Louisiana  the  supreme 
court,  in  the  case  of  State  v.  Covington,  45  La.  Ann.  979,  13  South. 
266,  in  a  short  opinion  announces  the  settled  law  of  the  state  as 
follows: 

"The  juror  against  whom  the  objection  Is  ruled  answered  on  his  voir  dire,  and 
stated  that  he  had  formed  an  opinion  from  conversing  with  one  of  the  wit- 
nesses for  the  state,  but  that  he  could  lay  aside  the  opinion  he  had  formed, 
and  decide  the  case  on  the  law  and  the  evidence  adduced  on  the  trial.  The 
defendant  had  exhausted  his  chaUenges  when  he  challenged  the  juror  for  cause, 
which  was  overruled.  The  answer  of  the  juror  disclosed  that  he  was  a  com- 
petent juror,  that  he  was  free  from  bias  or  prejudice,  and  his  mind  In  that 
condition  to  impartially  try  the  defendant  In  the  case  of  State  v.  Dugay,  36 
La.  Ann.  327,  this  court  said:  *Our  last  researches  on  this  point  were  suggest- 
ed in  the  case  of  State  v.  De  Kanc6,  34  La.  Ann.  186,  in  which  we  took  occa- 
sion to  make  a  thorough  review  of  previous  opinions  on  this  subject,  and  in 
which  Me  reaffirmed  the  rule,  sanctioned  in  numerous  cases,  under  which  jurors 
who  had  formed  and  expressed  opinions  as  to  the  guilt  or  innocence  of  the 
accused,  but  who  asserted  that  they  felt  able  to  do  impartial  justice  according 
to  the  law  and  the  evidence  in  the  case,  were  ruled  to  be  competent  jurors. 
We  distinctly  and  emphaticaUy  reiterate  that  this  is  the  correct  rule,  with  the 
reasonable  hope  that  it  wlU  be  understood  by  tlie  profession.'  State  v.  Dent, 
41  I.a.  Ann.  1083,  7  South.  694;  State  v.  Dorsey,  40  La.  Ann.  740,  5  South.  2G; 
State  V.  Ford,  42  I^.  Ann.  255,  7  South.  696;^tate  v.  Garig,  43  La.  Ann.  365,  8 
South.  d34.  The  answer  of  the  juror  brings  him  within  the  rulings  of  the  cases 
cited." 

In  Spies  v.  State,  123  U.  S.  179,  8  Sup.  Ct  30,  Chief  Justice  Waite, 
speaking  for  the  court,  says: 

"In  Reynolds  v.  U.  S.,  08  U.  S.  145,  we  said  *that  upon  the  trial  of  the  issue 
of  fact  raised  by*  a  challenge  to  a  juror  in  a  criminal  case,  on  the  ground  that 
he  had  formed  and  expressed  an  opinion  as  to  the  issues  to  be  tried,  *the  court 
wiU  practically  be  called  upon  to  determine  whether  the  nature  and  strength 
of  the  opinion  formed  are  such  as  in  law  necessarily  to  raise  the  presump- 
tion of  partiaUty.  The  question  thus  presented  is  one  of  mixed  law  and  fact, 
and  to  be  tried,  as  far  as  the  facts  are  concerned,  like  any  other  issue  of  that 
character,  upon  the  evidence.  The  findings  of  the  trial  com*t  upon  that  issue 
ought  not  to  be  set  aside  by  a  reviewing  court,  unless  the  error  is  manifest. 
•  •  •  It  must  be  made  clearly  to  appear  that  upon  the  evidence  the  court 
ought  to  have  found  the  juror  had  formed  such  an  opinion  that  he  could  not,  in 
law,  be  deemed  impartial.  The  case  must  be  one  in  which  it  is  manifest  the 
law  left  nothing  to  the  "conscience  or  discretion**  of  the  com^.* " 

The  language  of  the  late  Chief  Justice  Agnew  of  Pennsylvania 
is  so  appropriate,  and  expresses  our  views  so  correctly,  upon  this 
suhject,  in  which  some  commendahle  progress  has  been  made  in 
this  country  during  the  last  half  century,  that  we  adopt  it  in  this 
connection : 

"We  must  either  recede,  and  go  back  to  the  practice  of  an  age  when  ignorance 
of  passing  events  constituted  a  characteristic  of  the  time,  and  exclude  every 
juror  who  has  formed  any  opinion,  even  the  slightest,  or  we  must  stand  abreast 
with  the  present  age,  when  every  remarlvable  event  of  to-day  is  known  aU 
over  the  country  to-mon*ow,  and  exclude  those  only  whose  opinions  are  so 
fixed  as  to  be  prejudgments,  or  have  been  formed  on  the  known  evidence  in  the 
case.  It  Is  needless  to  say  the  world  moves  and  carries  us  with  it,  and  if  we 
lag  behind  we  must  commit  the  trial  of  the  mcst  important  causes  in  life  to 
those  so  ignorant  theh*  dark  minds  have  never  been  smitten  by  the  rays  of 
intelligence."     O'Mara  v.  Com.,  75  Pa.  St  424.  428. 
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The  twenty-first  assignment  of  errors  is  as  follows: 

••(21)  The  court  erred  in  aJlowing  the  district  attorney  to  state  the  Indictments 
herein  to  the  jury  after  partial  reading  thereof,  as  shown  in  bill  of  exception 
No.  1  herein." 

It  appears  from  the  record  that  the  first  count  of  each  indict- 
ment was  read  to  the  jury  in  full.  Then  it  was  explained  to  them 
that  the  only  difference  between  the  counts  read  and  the  remaining 
counts  in  the  indictment  was  the  respective  amounts  and  dates, 
and  the  amount  and  date  charged  in  each  count  was  then  stated 
in  their  respective  order.  This  method  gave  the  jurors  a  perfect 
and  clear  understanding  of  the  contents  of  the  indictments, — an 
understanding  that  would  not  have  been  improved  by  reading  the 
whole  of  the  indictments  in  full,  with  all  of  the  legal  verbiage  con- 
tained therein, — and  this  was  a  method  which  in  no  way  prejudiced 
the  defendant,  and  gave  him  no  cause  of  complaint.  See  Agnew 
V.  U.  S.,  165  U.  S.  44,  17  Sup.  Ct.  235,  and  cases  cited  therein. 

The  remaining  question  of  law  raised  by  the  twenty-fifth  and 
part  of  the  twenty-sixth  assignments  of  error  is  that  the  verdict  in 
the  case  was  not  responsive  to  the  issues  in  the  indictments,  and 
was  uncertain  and  indefinite,  and  was  a  double  conviction  on  each 
and  every  specific  sum  named  in  the  iudictments.  As  we  have  al- 
ready seen,  the  indictments  in  this  case  and  the  charges  contained 
therein  are  clear  and  specific.  The  verdict  of  the  jury  is  as  fol- 
lows: "New  Orleans,  June  29th,  '97.  We,  the  jury,  find  the  de- 
fendant guilty  as  charged.  Geo.  Norton,  Foreman."  Briefly,  it  is 
as  clear  and  positive  and  emphatic  as  the  English  language  can 
express  it,  and  it  is  in  the  usual,  proper,  and  legal  form.  As  to 
the  question  of  double  conviction,  it  has  been  abundantly  estab- 
lished that  a  verdict  of  guilty  upon  the  whole  indictment  must 
stand  if  any  one  of  the  counts  is  sustained  by  competent  testi- 
mony; and  the  sentence  imposed  by  the  court  of  eight  years  in 
the  penitentiary  at  Columbus,  in  the  state  of  Ohio,  being  two  years 
less  than  the  maximum  penalty  that  could  have  been  imposed  upon 
him  upon  any  one  count  of  the  indictments,  gives  him  no  cause  for 
complaint  For  the  reasons  given  in  Gardes  v.  U.  S.  and  Girault 
V.  Same,  30  C.  C.  A.  596,  87  Fed.  172,  the  sentence  imposed  on  the 
prisoner  is  modified  by  striking  out  the  words  "at  hard  labor,"  and, 
thus  modified,  the  judgment  appealed  from  is  affirmed. 

PARDEE,  Circuit  Judge  (dissenting).  While  congress  may  have 
the  power,  to  make  the  aiders  and  abettors  of  national  bank  officials 
in  the  embezzlement  and  misapplication  of  bank  funds  principal 
offenders,  and  triable  as  such,  yet  in  section  5209,  Rev.  St.,  it  has 
not  done  so.  This  appears  from  the  plain  reading  of  the  section, 
and  is  the  construction  given  by  the  supreme  court  of  the  United 
States.  In  Coffin  v.  U.  S.,  162  U.  S.  664,  669,  16  Sup.  Ct.  943,  946, 
that  court,  in  considering  the  proper  construction  of  section  5209, 
says: 

"However,  the  real  premise  upon  which  the  whole  ar^ment  rests,  is  that, 
if  the  accused  was  guUty  at  all,  he  was  g^uilty  as  a  principal,  and  not  as  an 
31  C.C.A.-4 
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aider  and  abettor.  But  It  is  not  necessary  to  give  much  time  to  tlie  considera- 
tion of  this  claim,  in  view  of  the  clear  hitent  of  congress  as  expressed  in  the 
statute  under  review.  It  Is  evident  that,  no  matter  how  active  the  co-operation 
of  third  perscns  may  have  been  in  the  wrongrful  act  of  a  bank  officer  or  agent, 
such  third  person  is  required  to  be  charged  as  an  aider  and  abettor  in  the 
offense,  and  prosecuted  as  such.  The  primary  object  of  the  statute  was  to 
protect  the  bank  from  the  acts  of  its  own  servants.  As  between  officers  and 
agents  of  the  bank  and  third  persons  co-operating  to  defraud  the  bank,  the 
statute  contemplates  that  a  bank  officer  shall  be  treated  as  a  principal  offender. 
In  every  criminal  offense  there  must,  of  course,  be  a  principal,  and  it  follows 
that  without  the  concurring  act  of  an  officer  or  agent  of  a  bank  third  perscns 
cannot  commit  a  violation  of  the  provisions  of  section  5209.  If,  therefore,  a 
violation  of  the  statute  in  question  is  committed  by  an  officer  and  an  outsider, 
the  one  must  be  prosecuted  as  the  principal  and  the  other  as  the  aider  and 
abettor." 

There  is  no  warrant  in  the  common  law,  nor  in  any  statute  of 
the  United  States,  for  indicting,  trying,  and  convicting  an  acces- 
sory or  aider  and  abettor,  or  a  subordinate  offender,  when  the  prin- 
cipal offender  dies  before  indictment  and  trial.  In  the  same  case 
the  following  instruction  to  the  jury  was  approved: 

"The  burden  of  proving  Haughey  and  the  defendants  guilty  as  charged  rests 
upon  the  government,  and  this  burden  does  not  shift  from  it  Haughey  and 
the  defendants  are  presumed  to  be  innocent  until  their  guilt  in  manner  and 
form  as  charged  in  some  count  of  the  indictment  is  proved  beyond  a  reasonable 
doubt.  To  justify  y6u  in  returning  a  verdict  of  guilty,  the  evidence  should  be 
of  such  a  character  as  to  overcome  this  presumption  of  Innocence,  and  to  sat- 
isfy each  one  of  you  of  the  guilt  of  Haughey  and  the  defendants  as  charged, 
to  the  exclusion  of  every  reasonaUe  doubt" 

Without  warrant  from  the  common  law,  and  in  the  absence  of 
statutory  authority,  and  in  the  teeth  of  the  presumption  of  inno- 
cence, how  can  a  court  and  jury  find  a  dead  man  guilty  of  a  crime 
beyond  a  reasonable  doubt?  Congress  has  seen  fit  to  declare  the 
offenses  denounced  by  section  5209  to  be  misdemeanors.  All  the 
same  they  are  conceded  to  be  infamous  crimes,  because  of  the  pun- 
ishment awarded,  and  offenders  under  the  statute  must  be  tried 
accordingly.  It  is  submitted  that  if  congress,  by  naming  an  of- 
fense, can  place  infamous  crimes  in  the  category  of  misdemeanors, 
congress  can  also  provide  for  principal  and  subordinate  offenders 
in  misdemeanors,  and  intend  that  the  trial  and  proceedings  linder 
the  statute  shall  be  according  to  the  well-known  and  understood 
rules  heretofore  governing  the  trial  of  subordinate  offenders.  I  do 
not  deem  it  necessary  to  further  elaborate  my  reasons.  The  ex- 
haustive brief  of  the  learned  counsel  for  the  plaintiff  in  error  deals 
with  this  question  in  a  masterly  manner,  and  the  convictions  re- 
sulting from  its  study  compel  me  to  announce  my  very*  respectful 
dissent  from  the  opinion  and  judgment  of  the  court. 
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(87  Fed.  453.) 

FNITED  STATES  v.  DEAN  LINSEED-OIL  CO. 

(Circuit  Court  of  Appeals.  Second  Circuit.    April  7,  1898.) 

No.  57. 

1.  CusTOits—DRAWBACK— Linseed-Oil  Cake. 

TVTiere  linseed,  on  which  a  duty  of  20  cents  per  bushel  had  been  paid,  was 
manufactured  into  oil  and  oil  cake,  and  the  oil  cake  exported,  the  drawback, 
under  section  22  of  the  act  of  August  27,  1894,  should  be  computed  in  pro- 
portion to  the  value  which  the  oil  cake  bears  to  the  oil,  and  not  in  proportion 
to  the  weight  which  the  exported  oil  cake  bears  to  the  weight  of  the  Imported 
linseed.     78  Fed.  467,  reversed. 

2.  Same— Manufacture— Waste. 

Linseed-oil  cake,  manufactured  from  imported  linseed,  is  not  waste,  but  is 
a  manufactured  article,  and  was  therefore  entitled  to  the  drawback  provided 
by  section  22  of  the  act  of  August  27,  1894  (28  Stat.  551). 

Wallace,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

This  is  a  writ  of  error  to  review  a  judgment  of  the  circuit  court  for  the  East- 
em  district  of  New  York  in  an  action  against  the  United  States,  which  was 
brought  under  the  provisions  of  section  3  of  the  act  of  March  3,  1887  (24  Stat. 
305),  known  as  the  "Tucker  Act."  The  material  facts  found  by  the  circuit 
court  are  as  follows:  In  December,  1894,  the  Dean  Linseed-Oil  CompanJ^,  the 
petitioner,  imported  into  the  United  States  11.944  bushels  of  linseed,  or  flaxseed, 
of  56  pounds  each,  and  in  that  month,  and  hi  January,  1895.  23,704  other  bushels 
of  Unseed,  of  56  pounds  per  bushel,  were  imported  into  the  United  States,  partly 
by  the  petitioner  and  partly  by  other  persons,  who  transferred  and  delivered 
the  same  to  the  petitioner;  and  upon  these  importations  the  statutory  duty  of 
'JO  cents  per  bushel  was  duly  paid.  Thereafter  the  petitioner,  which  is  a  cor- 
iwration  for  the  manufacture  of  products  from  linseed,  manufactured  said  linsee:l 
into  oil,  and  the  by-product  known  as  "oil  cake,"  by  the  following  process:  The 
seed  was  cnished  by  being  passed  through  iron  rollers.  The  crushed  seed  was 
conveyed  to  a  machine  called  a  "mulling  machine."  In  that  maclilne,  heated 
i^eam  was  introduced,  and  the  pressed  seed  was  subjectel  to  the  mulling  process; 
that  is,  it  was  constantly  stirred  by  revolving  wheels.  The  process  was  con- 
tinued until  the  crushed  seed  was  softened  and  heated  and  moistened  to  a  cer- 
tain extent.  It  was  then  placed  in  screens  of  duck  cloth;  one  screen  being 
placed  above  the  other,  and  duck  cloths  over  each  screen  when  filled.  These 
screens  were  fitted  into  an  hydraulic  press,  and  the  arrangement  was  such  that 
by  means  of  tlie  hydraulic  press  the  oil  was  pressed,  and  ran  out  into  troughs 
or  vessels,  and  was  thence  conveyed  to  tanks,  where  it  was  allowed  to  settle. 
What  remaiue*!  In  the  press  was  the  oil  cake,  one  cake  being  the  result  of  the 
pressure  of  each  of  these  screens  to  the  form.  The  edges  of  the  cake  wer(» 
trimmed.  It  was  then  piled  or  corded  so  that  it  might  dr>'  out,  and  it  was 
then  placed  in  bags,  which  were  properly  marked,  and  it  was  then  ready  to  be 
used.  The  oil  product,  after  settling,  was  barreled,  and  was  ready  fcr  ush. 
Of  the  miitter  comiwsing  each  bushel  of  seed,  weighing  56  pounds,  .T5.87  pounds 
appeared  In  the  cake,  and  19.91  pounds  appeared  in  the  oil.  The  treasury  regu- 
lations of  March  29,  1895,  state  (and  the  accuracy  of  the  statement  seems  to 
be  conceded)  that  the  average  value  of  imported  oil  seed  is  $1.62  per  bushel  of 
56  pounds,  and  that  from  a  bushel  of  linseed  2.054  gallons  of  oil  are  obtained. 
The  value  of  the  oil  cake  exported  by  the  petitioners  was  about  $21  per  ton  of 
2,000  pounds,  and  the  value  of  the  linseed  oil  extracted  from  the  importOil  setd 
was  52  cents  per  gallon.  From  a  bushel  of  linseed,  35.87  pounds  of  oil  cake  are 
obtained.  Thereafter  the  petitioner  exported  to  England  the  cake  made  from 
said  different  importations,  and  presented  to  the  collector  of  customs  at  New 
York  a  claim  or  claims  for  the  drawback  alleged  to  be  allowed  by  law  on  the 
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cake  so  exported.  All  the  requirements  imposed  either  by  the  statute  or  by 
the  reflations  of  the  secretary  of  the  treasury  were  complied  with.  Section  22 
of  the  tariff  act  of  August  27,  1894  (28  Stat.  551),  provides  as  follows:  "Where 
Imported  material  on  which  duties  have  been  paid  are  used  In  the  manufacture 
of  articles  manufactured  or  produced  in  the  TTnltpd  States,  there  shall  be  allowed 
on  the  exportation  of  such  articles  a  drawback  equal  in  amount  to  the  duties 
paid  on  the  materials  used,  less  one  per  centiun  of  such  duties.*'  A  similar  sec- 
tion first  appeared  in  section  4  of  the  act  of  August  5,  1861  (12  Stat.  293),  and 
was  section  3019  of  the  Revised  Statutes,  and  was  contained  in  the  tariff  act  of 
1890;  but  in  the  tariff  act  of  July  14,  1870  (16  Stat.  263),  It  was  provided,  hi 
the  paragraph  imposing  a  duty  upon  linseed,  that  no  drawback  should  be  allowed 
on  oil  cake  made  from  imported  seed,  and  this  proviso  was  continued  in  the 
paragraph  of  each  tariff  act  which  imposed  a  duty  upon  linseed,  until  the  act 
of  1894,  in  which  it  was  omitted.  The  circuit  court  found  that  the  number  of 
articles  affected  by  the  construction  of  the  law  allowing  drawbacks,  where  sev- 
eral articles  are  manufactured  from  one  imported  material,  is  very  great;  that 
among  them  are  castor  oil  and  castor  pomace,  tin  plate,  locomotives,  glass,  wire, 
refined  sugar,  and  syrup  which  comes  from  imported  raw  sugar  and  refined 
sugar,  and  syrup  which  comes  from  imported  molasses,  articles  manufactured 
from  tin  plate,  and  articles  manufactured  from  wool,  and  cleaned  rice  manu- 
factured from  uncleaned  rice,  and  bags  made  from  imported  material.  Fron> 
August  5,  1861,  down  to  the  present  time,  the  practice  of  the  treasury  depart- 
ment, ,where  several  articles  were  manufactiured  from  the  same  imported  mate- 
rial, has  always  been  to  calculate  and  to  pay  the  drawback  by  distributing  the 
duty  paid  on  the  imported  material  between  such  articles  in  proportion  to  their 
values,  and  not  in  proportion  to  their  weights,  as  well  where  the  imported  mate- 
rial paid  a  specific  as  where  it  paid  an  ad  valorem  duty.  Such  calculation  and 
payment  have  been  onder  treasury  regulations.  This  question  was  established 
after  Investigation,  in  1861,  into  the  values  of  the  various  products  of  raw  sugar, 
of  linseed,  and  of  other  imported  articles.  After  the  provision  of  the  act  of 
1894,  by  which  a  drawback  upon  oil  cake  was  no  longer  prohibited,  the  treasury 
department  issued  a  regulation,  dated  March  29,  1895,  which  instructed  col- 
lectors to  act  in  accordance  with  the  general  practice,  and,  taking  the  portion  of 
the  imported  seed  resulting  in  the  oil  cake  at  35.87  pounds  per  bushel,  and  first 
ascertaining  the  value  of  such  cake,  to  calculate  the  drawback  as  being  such 
proportion  Oess  1  per  cent.)  of  the  duty  paid  on  the  seed  as  the  value  of  the 
oil  cake  was  to  the  value  of  the  oil  and  oU  cake.  The  collector  estimated,  in 
accordance  with  these  instructions,  the  amount  of  drawback  which  was  due  to 
the  petitioner,  and  found  the  aggregate  to  be  $1,498.46,  and  tendered  to  the 
petitioner  debenture  certificates  for  that  amount,  which  it  did  not  accept.  If 
the  drawback  should  be  computed  in  proportion  to  weights,  the  aggregate  upoD 
the  oil  cake  would  be  $4,521.07.  The  petition  was  brought  to  recover  that  sum, 
and  judgment  was  rendered  in  its  favor  for  that  amount. 

James  Byrne  and  Robert  H,  Roy,  for  the  United  States. 
S,  B.  Clarke  and  Elihu  Root,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges/ 

SHIPMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  The  im- 
mediate question  in  this  case  is,  shall  the  total  drawback,  less  the  1 
per  cent,  retained  by  the  government,  be  divided  between  the  oil 
and  the  oil  cake  in  proportion  to  their  weight  or  their  value?  In- 
asmuch as  the  duty  is  imposed  by  weight,  the  petitioner  contends 
that  the  drawback  shall  be  divided  by  weight  The  decision  de- 
pends upon  the  construction  which  shall  be  given  to  a  general  stat- 
ute which  has  a  very  large  class  of  articles  within  its  scope,  and 
therefore  is  an  important  statute  both  to  the  manufacturer  and  to 
the  government.  When  an  imported  material,  upon  which  duties 
have  been  paid,  is  manufactured  into  two  separate  products,  the 
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statute  is  silent  as  to  the  proportion  in  which  the  drawback  shall 
be  divided  among  the  respective  products.  A  court,  therefore,  is 
permitted  to  adopt  the  construction  of  the  statute  or  the  method 
of  division  which  shall  seem  to  it  the  most  reasonable  and  just,  and 
therefore  the  one  most  in  accordance  with  the  probable  intention 
of  the  legislation.  It  will  be  seen,  by  a  glance  at  the  list  of  ar- 
ticles heretofore  given  which  are  affected  by  the  statute  in  regard 
to  drawback,  that,  from  many  imported  articles  upon  which  du- 
ties are  paid  by  weight,  two  or  more  products  of  different  values 
are  manufactured,  and  that  the  principal  product,  and  the  one  of 
chief  value,  is  often  light  in  weight,  while  the  secondary  or  by- 
product is  bulky,  but  cheap.  This  is  noticeable  in  the  products 
from  the  castor  .bean,  from  sugar,  and  from  tin  plate.  From  a 
bushel  of  linseed,  2.6  gallons  of  oil  are*  produced,  which  used 
19.91  pounds  of  the  bushel,  and  are  worth  at  least  fl.36,  while 
35.87  pounds  appeared  in  the  by-product  of  cake,  which  is  worth 
a  fraction  over  1  cent  per  pound.  If  the  duty  of  20  cents  per 
bushel  is  divided  according  to  weight,  each  pound  will  pay  V^*  ^^ 
a  cent,  and  the  cheap  and  bulky  secondary  product  will  receive  a 
drawback  far  disproportionate  to  its  value.  This  seems  unrea- 
sonable, and  there  is  also  a  lack  of  equity  towards  the  government, 
in  compelling  it  to  return  a  drawback  by  the  pound  upon  an  ar- 
ticle w^hich  sells  at  |21  by  the  ton.  The  purpose  of  the  drawback 
provision  is  to  make  *^duty  free  imports  which  are  manufactured 
here  and  then  returned''  to  some  foreign  countiy.  Campbell  v. 
U.  S.,  107  U.  S.  407,  2  KSup.  Ct.  759.  The  manufacturer  from  im- 
ported seed,  who  sells  his  linseed  oil  in  this  country,  and  exports 
his  oil  cake,  if  he  receives  his  drawback  on  the  oil  cake  by  weight, 
receives  an  unreasonably  large  amount  of  return  duty,  as  between 
the  oil  which  he  sells  in  this  country  and  the  oil  cake  which  he 
exports.  He  keeps  in  this  country  the  valuable  part  of  his  import- 
ed article,  he  returns  the  nonvaluable  part,  and  receives  about  ^'/ao 
of  the  duty.  The  same  lack  of  equity  would  show  itself  in  the 
case  of  each  by-product  throughout  the  list  of  manufactured  arti- 
cles which  are  entitled  to  be  a  drawback.  The  uniform  practice  of 
the  treasury  department,  since  1861,  has  been,  where  several  arti- 
cles were  manufactured  from  the  same  imported  material,  to  pay 
the  drawback  by  distributing  the  duty  paid  between  the  manu- 
factured articles  in  proportion  to  their  values,  whether  the  origi- 
nal duty  was  specific  or  ad  valorem.  It  is  true  that  the  drawback 
on  oil  cake  did  not  exist  between  1870  and  1894,  but  the  general 
statute  existed,  and  was  applicable  to  a  large  number  of  manu- 
factured articles.  The  importance  of  adherence  to  a  long-contin- 
ued and  reasonable  construction  of  a  statute  by  the  oflQcers  of  the 
department  whose  duty  it  has  been  to  execute  it,  when  the  stat- 
ute is  of  an  ambiguous  character,  has  been  frequently  commented 
upon  by  the  supreme  court  ever  since  the  case  of  Edwards  v.  Darby, 
12  Wheat.  206,  in  which  the  court  said: 

**ln  the  constriiction  of  a  doubtful  and  ambiguous  law,  the  contemporaneous 
^instruction  of  those  who  were  called  upon  to  act  under  the  law,  and  were  ap- 
pointed to  carry  its  provisions  into  effect,  is  entitled  to  very  great  respect." 
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The  uniform  construction  of  the  treasury  department  seems  to 
us  reasonable,  and  equitable  to  the  importer  and  the  government. 

The  government  makes  the  point  that  the  petitioner  is  not  en- 
titled to  any  drawback,  because  oil  cake  is  not  a  manufactured 
article,  but  is  waste.  The  supreme  court,  in  Campbell  v.  U.  8., 
supra,  which  was  an  action  to  recover  drawback  upon  linseed-oil 
cake,  proceeded  in  their  opinion  upon  the  undisputed  theory  that 
it  was  a  manufactured  article;  and  it  has  been  recognized  as  such 
by  the  treasury  department  from  1861,  whenever  it  was  not  with- 
drawn by  legislation  from  the  statute  in  regard  to  the  drawback. 
The  article  is  a  different  thing  from  the  tobacco  scraps  or  tobacco 
clippings,  which  in  Seeberger  v.  Castro,  153  U.  S.  32,  14  Sup.  Ct. 
766,  were  held  not  to  be. a  manufactured  article;  not  being  fit  for 
use  in  the  condition  in  which  they  were  imported,  except  for  a 
new  manufacture.  The  petitioner  is  therefore  entitled  to  the 
amount  found  due  by  the  collector,  viz.  |1,498.46.  The  judgment 
of  the  circuit  court  is  reversed,  and  the  case  is  remanded  to  that 
court,  with  instructions  to  enter  a  new  judgment  for  the  petition- 
er in  accordance  with  this  opinion,  and  for  the  costs  permitted  by 
the  act  of  March  3,  1887. 

(April  20,  1808.) 

WALLACE,  Circuit  Judge  (dissenting).  I  am  unable  to  concur  in 
the  judgment  in  this  cause. 

Imported  materials,  viz.  "linseed,"  were  used  in  the  production 
here  of  two  manufactured  articles,  viz.  linseed  oil  and  oil  cake.  The 
plaintiff,  upon  exporting  the  oil  cake  produced  from  a  given  number 
of  pounds  of  the  imported  linseed,  was  entitled  to  a  drawback,  under 
the  provisions  of  section  22  of  the  act  of  congress  of  August  27, 1894, 
which  provides  as  follows: 

"Where  imported  materials,  on  which  duties  have  been  paid,  are  used  in 
the  manufacture  of  articles  manufactured  or  produced  in  the  United  States, 
there  shall  be  allowed  on  the  exportation  of  such  articles  a  drawback  equal 
in  amount  to  the  duties  paid  on  the  materials  used,  less  one  per  centum  of 
such  duties.** 

Upon  the  linseed  used  in  the  oil  cake  the  plaintiff  had  paid  a  duty 
of  20  per  cent,  for  every  56  pounds,  amounting  to  |4,521.09.  Accord- 
ing to  the  judgment  of  the  court,  the  plaintiff  is  entitled  to  a  draw- 
back of  only  about  6  per  cent,  for  every  56  pounds,  amounting  to 
11,498.46,  upon  the  theory  that  it  is  to  be  allowed,  not  upon  the 
number  of  pounds  of  the  linseed  used  in  the  oil  cake,  but  pursuant  to 
a  mathematical  formula  adopted  by  the  treasury  department.  The 
statute  gives  no  sanction  for  such  a  mode  of  computing  the  draw- 
back. The  only  inquiry  which  it  peimits  is  as  to  the  quantity  of 
the  imported  material  in  the  exported  article  and  the  duty  originally 
paid  thereon.  The  mathematical  formula  which  has  been  applied 
cannot  possibly  lead  to  a  result  which  satisfies  the  statute. 

It  is  true  that  between  1861  and  1870,  while  a  similar  statute  was 
in  force,  it  was  the  usage  of  the  officers  of  the  treasury  department 
to  compute  the  drawback  according  to  this  formula,  but  the  case 
is  not  one  for  the  application  of  the  rule  that  where  a  statute  is  am- 
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biguous  the  practical  interpretation  given  by  the  executive  officers 
charged  with  its  administration  is  entitled  to  great  weight.  The 
statute  is  not  ambiguous,  but  is  as  plain  as  language  can  make  it. 

In  my  opinion  the  judgment  of  the  court  below  was  correct,  and 
should  be  affirmed. 


(87  Fed.  457.) 

COFFMAN  V.  CASTNER  et  al.i 

(Circuit  Court  of  Appeals,  Fourth  Circuit.     May  3,  1898.) 

No.  231. 

TrapeMarks  and  Trade-Names— Geographical  Names— "Pocahontas  Coal.  " 
No  one  has,  or  can  acquire,  the  exclusive  right  to  use  the  name  "Poca- 
hontas," as  descriptive  of  either  the  locality  or  character  of  coal  mined  in 
what  is  known  as  the  "Great  Pocahontas  Coal  Field  of  Virginia  and  West 
Virginia,"  but  all  producers  of  coal  in  that  section  have  the  right  to  so 
use  it  In  common,  as  the  extensive  product  of  that  region  has  laecome 
widdy  known  as  "Pocahontas  Coal."  * 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Difitrict 
of  West  Virginia. 

This  was  a  suit  in  equity  by  Samuel  Castner,  Jr.,  and  Henry  B.  Cur- 
ran  against  W.  H.  Coffman  to  restrain  defendant  from  alleged  wrong- 
ful use  of  a  trade-name.  There  was  a  judgment  for  plaintiffs,  and  the 
defendant  prosecutes  this  appeal. 

S.  C.  Graham,  for  appellant. 

Arthur  v.  Briesen  (J.  Walter  Douglass  and  Henry  E.  Everding,  on 
the  brief),  for  appellees. 

Before  GOPP,  Circuit  Judge,  and  BRAWLEY  and  PURNELL,  Dis- 
trict Judges. 

GOFF,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  the  cir- 
cuit court  for  the  district  of  West  Virginia  entered  on  the  5th  day  of 
May,  1897,  in  the  chancery  cause  of  Samuel  Castner,  Jr.,  and  Henry 
B.  Curran,  trading  under  the  firm  name  of  Castner  &  Curran,  against 
W.  H.  Coffman,  doing  business  under  the  name  and  style  of  Poca- 
hontas Coke  &  Coal  Company,  and  also  as  W.  H.  Coffman  Coke  Com- 
pany. By  such  order  the  defendant  below  (appellant  here)  was  in 
his  own  name,  and  in  the  name  of  the  Pocahontas  Coke  &  Coal  Com- 
pany, and  also  as  the  W.  H.  Coffman  Coke  Company,  together  with  his 
servants,  attorneys,  and  associates,  restrained  and  inhibited  from 
using  the  name  "Pocahontas''  or  "Pocahontas  Flat  Top"  in  connection 
with  his  business,  the  court  being  of  the  opinion  that  "the  complain- 
ants have  a  right  to  use  the  said  word  Tocahontas'  for  the  puri)ose  of 
indicating  that  the  coal  was  from  the  Pocahontas  field,  and  that  they 
have  the  sole  right  to  use  said  word  as  indicating  the  character  of  coal 

1  Rehearing  denied  May  10.  1898. 

2  As  to  the  use  of  geographical  names  as  trade  marks  and  names  generally, 
see  note  to  Hoyt  v.  J.  T.  Lovett  Co.,  17  C.  C.  A.  G57. 
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they  sell."  From  this  decree  the  defendant  below,  under  the  pro- 
visions of  section  7  of  the  act  approved  March  3,  1891,  entitled  "An 
act  to  establish  circuit  court  of  appeals,  and  to  define  and  regulate 
in  certain  cases  the  jurisdiction  of  the  courts  of  the  United  States, 
and  for  other  purposes,"  sued  out  this  appeal. 

The  bill  alleges  that  about  the  year  1882,  in  the  state  of  Virginia, 
a  tract  or  field  of  smokeless  bituminous  or  semibituminous  coal  i«;as 
opened  and  mined  by  the  Southwest  Virginia  Improvement  Company, 
a  corporation  organized  and  doing  business  under  the  laws  of  the 
state  of  Virginia;  that  shortly  thereafter,  but  still  in  the  year  1882, 
the  said  corporation  named  their  mine  "Pocahontas,"  and  began  sell- 
ing the  coal  therefrom  as  'Tocahontas"  coal,  having  adopted  the 
trade-mark  "Pocahontas"  as  designating  its  said  output;  that  prior  to 
the  1st  day  of  January,  1884,  Castner  &  Co.,  Limited,  a  partnership 
formed  under  the  laws  of  the  state  of  Pennsylvania,  did  purchase  from 
the  said  Southwest  Virginia  Improvement  Company  the  coal  so  mined, 
and  did  ship  and  sell  the  same  principally  at  tide-water  points  under 
the  name  of  *Tocahontas"  coal;  that  they,  as  such  partnership  asso- 
ciation, dealt  in,  inspected,  shipped,  and  sold  from  said  region  or  field 
as  *Tocahontas"  coal  in  large  quantities,  and  under  the  license  of  the 
Southwest  Virginia  Improvement  Company  advertised,  shipped,  and 
billed  the  same  "Pocahontas"  coal,  uniformly  designating  it  as  such 
coal;  that  in  the  year  1889  the  complainants  became  the  successors 
and  assigns  of  said  Castner  &  Co.,  Limited,  and  continued  the  same 
business  under  the  name  of  Castner  &  Curran,  dealing  in  and  selling 
large  quantities  of  said  coal  under  the  trade-mark  designation  of 
"Pocahontas"  coal,  shipping,  billing,  and  advertising  the  same  as 
^Tocahontas"  coal,  and  as  *Tocahontas  Flat  Top"  coal,  and  that  they, 
by  reason  of  the  careful  inspection  and  purification  of  their  coal, 
greatly  increased  from  year  to  year  the  sale  of  the  same;  that  com- 
plainants and  their  predecessor,  Castner  &  Co.,  Limited,  from  the  year 
1883  until  the  bringing  of  this  suit,  during  the  first  12  years  thereof 
with  the  license  of  the  Southwest  Virginia  Improvement  Company, 
and  thereafter  as  owners  of  the  said  trade-mark,  uninterruptedly 
carried  on  said  coal  business,  and  have  continuously  inspected,  shipped, 
and  sold  large  quantities  of  coal  under  the  said  trade-mark  of  "Poca- 
hontas"; that  on  April  1,  1895,  by  an  assignment  in  writing  duly 
executed  by  the  Southwest  Virginia  Improvement  Company,  the  com- 
plainants became  the  owners  of  the  entire  right  and  title,  interest  and 
good  will  in  and  to  the  trade-mark  "Pocahontas,"  with  the  exclusive 
right  to  use  said  word  as  a  designation  for  all  coal  thereafter  sold  by 
them  from  said  field,  and  became  vested  also  with  the  exclusive  right 
to  sue  and  recover  for  all  gains,  profits,  and  damages  arising  out  of 
past,  present,  or  future  infringements  of  the  same;  that  they  have  de- 
voted much  time  and  expended  large  sums  of  money  in  inspecting, 
selecting,  grading,  and  maintaining  the  superior  quality  and  purity 
of  the  said  coal,  whereby  it  has  acquired,  and  now  possesses,  a  great 
reputation  in  the  markets  of  the  w^orld  under  the  name  of  "Pocahon- 
tas" or  "Pocahontas  Flat  Top"  coal,  and  that  it  has  been  and  is  now 
much  sought  after  by  dealers  and  the  public ;  that  complainants  have 
the  sole  and  exclusive  right  to  the  use  of  the  word-symbol  "Poca- 
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hontas''  as  a  trade-mark  for  coal,  and  that  it  is  of  great  value  to  them 
in  their  business.  It  is  also  set  forth  in  the  bill  that  the  public  and 
the  dealers  in  coal  have  generally  acquiesced  in  complainants'  exclu- 
sive rights  to  such  use,  and  that  they  have  not  knowingly  permitted 
the  unlawful  use  of  such  trade-mark  by  others;  that  prior  to  Novem- 
ber 1,  1896,  complainants  controlled  the  output  of  the  various  col- 
lieries in  what  is  known  as  the  "Great  Flat  Top  Coal  Region,"  includ- 
ing the  Indian  Ridge  Coal  &  Coke  Company;  that  they  sold  so  much 
of  this  output  as  came  up  to  the  grade  of  *Tocahontas''  coal  in  quan- 
tity, purity,  and  size  as  "Pocahontas''  coal,  but  that  the  output  of 
the  Indian  Ridge  Company  was  impure,  and  required  special  care  and 
attention,  and  yielded  but  a  small  proportion  of  the  ^Tocahontas" 
coal,  as  it  was  marketed  by  complainants;  that  the  defendant,  W.  H. 
Coffman,  is  a  factor  or  agent  engaged  in  the  sale  of  coal  and  coke  at 
Bluefield,  W.  Va.,  and  elsewhere,  selling  and  advertising  for  sale 
bituminous  and  semibituminous  coal  from  the  Indian  Ridge  colliery, 
which  is  inferior  in  quality  and  purity  to  the  coal  sold  by  complain- 
ants, and  is  not  of  the  standard  as  to  quality  and  purity  established 
by  them;  that  he,  intending  to  deceive  dealers  and  the  public,  and  to 
cause  purchasers  of  his  coal  to  believe  that  the  same  was  sold  by  com- 
plainants, or  is  of  the  quality  sold  by  them,  has  at  Bluefield  and  else- 
where offered  for  sale  and  sold  a  very  inferior  and  impure  coal  under 
the  name  and  designation  of  "Pocahontas,"  and  has,  in  advertising 
and  selling  the  same,  used  the  word-symbol  'Tocahontas,"  and  in  let- 
ters, notes,  and  bills  has  displayed  the  words  "Pocahontas  Coal,"  or 
"Pocahontas  Flat  Top  Coal,"  whereby  the  purchasers  of  his  coal  are 
liable  to  be  and  will  be  deceived,  and  caused  to  purchase  defendant's 
coal  as  that  sold  by  complainants;  that  as  a  matter  of  fact  purchasers 
have  been  so  deceived,  and  that  the  reputation  of  'Tocahoutas"  coal 
has  been  thereby  tainted;  that  the  defendant  intends  to  and  will  con- 
tinue so  to  do,  unless  prevented  by  the  order  of  the  court  below. 
Other  statements  in  the  bill  are  not  referred  to,  the  same  being  unnec- 
essary so  far  as  the  questions  we  are  now  to  consider  are  concerned. 
A  large  number  of  affidavits  were  filed  by  complainants  and  defend- 
ant, which,  as  well  as  the  answer  of  the  defendant,  treated  as  an  afift- 
davit,  and  the  exhibits  with  it,  and  the  bill,  were  read  and  considered 
by  the  court  in  disposing  of  the  motion  for  an  injunction. 

Certain  propositions  of  law,  now  well  established,  applicable  to  this 
case,  will  be  referred  to  in  the  outset  as  guiding  us  in  our  investiga- 
tion of  the  same,  and  as  plainly  indicating,  in  connection  with  the 
facts  as  we  find  them,  the  result  we  now  announce.     A  trade-mark 
is  intended  to  designate  the  origin  of  the  particular  article  to  which  it 
is  affixed,  or  to  which  it  specially  refers,  and  it  gives  notice  to  the 
world  who  the  producer  of  that  article  was.     A  name  may  be  used  for 
this  purpose,  or  a  certain  mark  or  peculiar  device  may  be  employed, 
provided  they  have  not  theretofore  been  appropriated  by  others  for 
the  same  purpose.     But  the  right  to  select  such  names,  marks,  and 
devices  is  governed  by  certain  rules  and  limitations  which  have  been 
found  and  announced  by  the  courts.      On  this  point  the  supreme 
court  of  the  United  States  in  Canal  Co.  v.  Clark,  13  Wall.  311,  323, 
said: 
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•*The  trade-mark  must  therefore  be  distinctive  In  Its  original  signification, 
pointing  to  the  origin  of  the  article,  or  it  must  have  become  such  by  associa- 
tion; and  there  are  two  rules  which  are  not  to  be  overlooked:  No  one  can 
claim  protection  for  the  exclusive  use  of  a  trade-mark  or  trade-name  which 
would  practically  give  him  a  monopoly  in  the  sale  of  any  goods  other  than 
those  produced  or  made  by  himself.  If  he  could,  the  public  would  be  injured, 
rather  than  protected,  for  competition  would  be  destroyed.  Nor  can  a  generic 
name,  or  a  name  merely  descriptive  of  an  article  of  trade,  of  its  qualities, 
ingredients,  or  characteristics,  be  employed  as  a  trade-mark,  and  the  exclusive 
use  of  It  be  entitled  to  legal  protection.  As  we  said  in  the  well-considered 
case  of  Amoskeag  Mfg.  Co.  v.  Spear,  2  N.  Y.  Super.  Ct.  599:  *The  owner  of 
an  original  trade-mark  has  an  undoubted  right  to  be  protected  in  the  ex- 
clusive use  of  all  the  marks,  forms,  or  symbols  that  were  appropriated  as 
designating  the  true  origin  or  ownership  of  the  article  or  fabric  to  which 
they  are  affixed;  but  he  has  no  right  to  the  exclusive  use  of  any  word,  let- 
ters, figures,  or  symbols  which  have  no  relation  to  the  origin  or  ownership  of 
the  xoods,  but  are  only  meant  to  indicate  their  names  or  quality.  He  haa 
no  right  to  appropriate  a  sign  or  symbol  which,  from  the  nature  of  the  fact 
it  is  used  to  signify,  others  may  employ  with  equal  truth,  and  therefore  have 
an  equal  right  to  employ  for  the  same  purpose.*  And  it  is  obvious  that  the 
same  reasons  which  forbid  the  exclusive  appropriation  of  generic  names,, 
or  of  those  merely  descriptive  of  the  article  manufactured,  and  which  can  be 
employed  with  truth  by  other  manufacturers,  apply  with  equal  force  to  the 
appropriation  of  geographical  names,  designating  districts  of  country.  Their 
nature  is  such  that  they  cannot  point  to  the  origin  (personal  origin)  or  own- 
ership of  the  articles  of  trade  to  which  they  may  be  applied.  They  point  only 
at  the  place  of  production,  not  to  the  producer;  and,  could  they  be  appro- 
priated exclusively,  the  appropriation  would  result  in  mischievous  monopolies. 
Could  such  phrases  as  'Pennsylvania  wheat,'  'Kentucky  hemp/  'Virginia  to- 
bacco,* or  'Sea  Island  cotton*  be  protected  as  trade-marks;  could  any  one 
prevent  all  others  from  using  them,  or  from  selling  articles  produced  in  the 
districts  they  describe  under  those  appellations,— It  would  greatly  embarrass 
trade,  and  secure  exclusive  rights  to  individuals  In  that  which  iff  the  common 
right  of  many.  It  can  be  permitted  only  when  the  reasons  that  lie  at  the 
foundation  of  the  protection  given  to  trade-marks  are  entirely  overlooked. 
It  cannot  be  said  that  there  is  any  attempt  to  deceive  the  public  when  one 
sells  as  Kentucky  hemp  or  as  Lehigh  coal  that  which  in  truth  is  such,  or 
that  there  is  any  attempt  to  appropriate  the  enterprise  or  business  reputation 
of  another  who  may  have  previously  sold  his  goods  with  the  same  description. 
It  is  not  selling  one  man*s  goods  as  and  for  those  of  another.  Nothing  is 
more  common  than  that  a  manufacturer  sends  his  products  to  market,  desig- 
nating them  by  the  name  of  the  place  where  they  were  made.  But  we  think 
no  case  can  be  found  in  which  other  producers  of  similar  products  in  the  same 
place  have  been  restrained  from  the  use  of  the  same  name  in  describing  their 
goods.  •  •  •  It  is  only  when  the  adoption  or  Imitation  of  what  Is 
claimed  to  be  a  trade-mark  amounts  to  a  false  representation,  express  or 
Implied,  designed  or  incidental,  that  there  is  any  title  to  relief  against  it. 
True  it  may  be  that  the  use  by  a  second  producer,  in  describing  truthfully 
his  product,  of  a  name  or  a  combination  of  words,  already  in  use  by  another, 
may  have  the  eflPect  of  causing  the  public  to  mistake  as  to  the  origin  or  own- 
ership of  the  product;  but  if  it  Is  Just  as  true  in  its  application  to  his  goods 
as  it  is  to  those  of  another  who  first  applied  it,  and  who  therefore  claims  an 
exclusive  right  to  use  It,  there  is  no  legal  or  moral  wrong  done.  Purchasers 
may  be  mistaken,  but  they  are  not  deceived  by  false  representations,  and 
equity  will  not  enjoin  against  telling  the  truth." 

In  the  same  case  it  was  held  that  the  word  ''Lackawanna,"  the  name 
of  a  section  of  the  state  of  Pennsylvania,  could  not  be  combined  with 
the  word  "coal,"  and  made  a  trade-mark  which  would  be  protected 
by  law,  for  the  reason  that  every  one  who  mined  coal  in  the  valley  of 
the  Lackawanna  was  entitled  to  the  n^ht  of  representing  it  as  coming 
from  that  region,  and  as  being  Lackawanna  coaL 
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In  Mill  Co.  V.  Alcorn,  150  U.  S.  460,  466,  14  Sup.  Ct.  151,  the 
supreme  court  says: 

"The  appeUant  was  no  more  entitled  to  the  exclusive  use  of  the  word  'Co- 
lumbia' as  a  trade^mark  than  he  would  have  been  to  the  use  of  the  word 
'America,*  or  'United  States/  or  'Minnesota,'  or  'Minneapolis.'  These  merely 
^jeojrraphical  names  cannot  be  appropriated,  and  made  the  subject  of  an  ex- 
clusive property.  They  do  not,  in  and  of  themselves,  indicate  anything  in 
the  nature  of  origin,  manufacture,  or  ownership;  and  in  the  present  case  the 
word  'Columbia'  gives  no  information  on  the  subject  of  origin,  production,  or 
ownership." 

In  the  same  case  it  was  said: 

•These  cases  establish  the  foUowing  general  propositions:  (1)  That  to  ac- 
quire the  right  to  the  exclusive  use  of  a  name,  device,  or  symbol  as  a  trade- 
mark it  must  appear  that  it  was  adopted  for  the  purpose  of  identifying  the 
origin  or  ownership  of  the  article  to  which  it  is  attached,  or  that  such  trade- 
mark must  point  distinctively,  either  by  itself  or  by  association,  to  the  origin, 
manufacture,  or  ownership  -of  the  article  on  which  it  is  stamped.  It  must  be 
designed  as  its  primary  object  and  purpose,  to  indicate  the  owner  or  producer 
of  the  commodity,  and  to  distinguish  it  from  like  articles  manufactured  by 
others.  (2)  That  if  the  device,  mark,  or  symbol  was  adopted  or  placed  upon 
the  article  for  the  purpose  of  identifying  its  class,  grade,  style,  or  quality,, 
or  for  any  purpose  other  than  a  reference  to  or  Indication  of  its  ownership, 
it  cannot  be  sustained  as  a  valid  trade-mark.  (3)  That  the  exclusive  right 
to  the  use  of  the  mark  or  device  claimed  as  a  trade-mark  is  founded  on  pri- 
ority of  appropriation;  that  Is  to  say,  the  claimant  of  the  trade-mark  must 
have  been  the  first  to  use  or  employ  the  same  on  like  articles  of  production. 
(4)  Such  trade-mark  cannot  consist  of  words  in  common  use  as  designating 
locality,  section,  or  region  of  country." 

In- Laughman's  Appeal,  128  Pa.  St.  1,  18  Atl.  415,  it  was  held 
that  when  the  article  to  which  a  geographical  name  is  applied  is  the 
product  of  the  place  named,  the  term  cannot  be  used  as  a  trade- 
name by  one  to  the  exclusion  of  others,  owners  of  like  products  of 
the  same  place;  hence  the  tenn  "Sonman,"  which  has  received  a 
distinct  geographical  recognition  from  the  public,  it  being  the  name 
of  a  large  boundary  of  land  containing  a  number  of  private  estates 
owned  by  different  persons,  all  of  whom  are  engaged  in  the  same 
business  of  mining  and  shipping  coal,  and  having  within  its  limits 
a  village  of  the  same  name,  cannot  be  appropriated  by  one  of  such 
persons  as  a  trade-name  to  the  exclusion  of  the  others,  although 
the  tract  is  not  an  independent  region,  and  cannot  be  considered  a 
separate  coal  basin  or  subbasin. 

In  the  case  of  Iron  Co.  v.  Uhler,  75  Pa.  St.  467,  the  court  said: 

"Glendon  Is  the  name  of  the  town  in  which  the  business  of  each  party 
is  located  and  carried  on.  It  is  an  incorporated  borough.  Being,  then,  the 
name  of  an  incorporated  town,  the  main  question  is  whether  the  appellant 
lawfully  has  the  exclusive  right  to  use  It  as  a  trade-mark.  It  is  conceded, 
as  a  general  rule,  that  the  name  of  a  town  or  city  cannot  be  so  appropriated 
as  the  exclusive  property  of  any  one.  This  view  is  well  sustained  by  au- 
thority. High,  Inj.  673;  BIsp.  Eq.  411;  Wolfe  v.  Goulard,  18  IIow.  Prac. 
64;  Ix-ad  Co.  v.  Masury,  25  Barb.  416;  Newman  v.  Alvord,  49  Barb.  588; 
Candee  v.  Deere,  54  lU.  439;  Canal  Oo.  v.  Clark,  13  Wall.  311.  It  is 
contended  by  the  appellant  that  this  case  is  taken  out  of  the  general  rule, 
inasmuch  as  the  trade-mark  was  adopted  prior  to  the  incorporation  of  the 
borough,  and  before  there  was  any  town  at  that  place.  No  authority  is 
cited  which  supports  this  distinction.  Tlie  case  of  W^oterspoon  v.  Currie, 
23  Law  T.  443,  Is  clearly  distinguishable.  It  is  known  as  the  •Gleufleld 
Starch  Case.'     It  is  true,  the  injunction  was  there  granted,  b\Jt  the  corn- 
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plainant  and  respondent  were  not  both  engaged  In  carrying  on  the  business 
In  the  same  town  or  city.  There  was  no  town— no  city— there.  The  lord 
chancellor  says;  *Glenfleld  is  not  a  town;  •  •  •  it  is  not  a  parish;  It 
Is  not  a  hamlet;  It  is  not  a  district  of  any  special  character;  but  it  was 
an  estate  of  that  name  upon  which  some  people  seem  to  have  erected  some 
houses  or  manufactories,  and  upon  which  now  some  sixty  people  are  living.* 
It  will  not  do  to  apply  to  an  incorporated  borough  in  this  state  the  same 
rule  that  may  be  applicable  to  an  estate  in  England.  Such  a  borough  is 
essentially  of  a  public  nature;  the  estate  is  of  a  more  private  character. 
The  name  which  an  individual  may  give  to  his  estate  is  unlike  that  which 
legislative  sanction  has  given  to  a  municipal  corporation.  The  rights  of 
the  public  in  each  are  radically  different.  The  appellees  did  not  falsely  rep- 
resent the  place  of  their  business  location.  Their  pig  iron  was  actually 
manufactured  within  the  borough  of  Gieudon.  •  •  •  The  appellees  put 
upon  their  pigs  the  initials  of  their  firm  and  the»name  of  their  town.  That 
name  was  Glendon  to  the  whole  world.  It  cannot  be  that  the  previous 
appropriation  by  the  appellants  of  the  word  which  now  is  the  name  of  the 
town  prevents  any  other  manufacturer  of  pig  iron,  within  its  limits,  from 
using  the  same  word.  If  it  be  so  now,  it  may  continue  through  all  coming 
time.  The  boundaries  of  the  town  may  be  enlarged.  The  borough  may 
grow  into  a  city.  The  manufactories  of  pig  iron  may  be  multiplied,  yet 
the  word  most  expressive  to  indicate  their  location  must  be  denied  to  all. 
save  one.  •  •  •  We  see  nothing  in  the  facts  of  this  case,  even  as  found 
by  the  master,  to  take  it  out  of  the  general  rule  which  denies  to  one  the 
exclusive  use  as  a  trade-mark  of  the  name  of  the  town  in  which  the  same 
kinds  of  goods  are  manufactured  by  others.*' 

In  Connell  v.  Reed,  128  Mass.  477,  Chief  Justice  Gray  says: 
"Although  the  master  reports  that  there  was  no  evidence  that  any  other 
person  than  the  plaintiffs  or  their  agents  had  ever  used  these  words  ["East 
Indian*']  in  connection  with  the  manufacture  and  sale  of  medicines,  it  is 
at  least  doubtful  whether  words  in  common  use  as  designating  a  *vast 
region  of  country  and  its  products  can  be  appropriated  by  any  one  as  his 
exclusive  trade-mark,  separately  from  his  own  or  some  other  name  in  which 
he  has  a  peculiar  right.** 

In  the  case  of  Evans  v.  Von  Laer,  32  Fed.  153,  Judge  Colt  held 
that,  as  Montserrat  was  the  name  of  an  island  in  the  West  Indies 
from  which  both  the  plaintiff  and  defendant  imported  lime  juice, 
the  former,  in  the  absence  of  fraud,  was  not  entitled  to  the  exclusive 
use  of  the  word  "Montserrat"  as  a  designation  for  lime  juice,  even 
though  the  plaintiff's  article  may  have  acquired  a  high  reputation  for 
purity  and  strength,  while  that  of  the  defendant  was  of  an  inferior 
quality. 

In  Salt  Co.  V.  Burnap,  20  C.  C.  A.  27,  73  Fed.  818,  43  U.  S.  App. 
243,250,  the  court  said: 

"It  is  well  settled,  and  we  have  just  had  occasion  to  decide  in  this  court, 
that  words  merely  descriptive  of  the  character,  quality,  and  composition  of 
the  article  or  of  the  place  where  it  is  manufactured  or  produced  cannot  be 
monopolized  as  a  trade-mark.  California  Fig  Svrup  Co.  v.  Frederick  Stearns 
&  Co.,  43  U.  S.  App.  2.34,  20  C.  C.  A.  22,  and  73  Fed.  812;  Chemical  Co.  v.  Meyer, 
139  U.  S.  540,  11  Sup.  Ct.  (525;  Canal  Co.  v.  Clark,  13  Wail.  311.  The  name 
*Genessee,*  when  used  in  connection  with  the  complainant's  salt,  obviously 
refers  to  the  place  of  its  production.  The  complainant  could,  therefore,  as- 
sert no  trade-mark  property  in  it." 

In  the  case  of  Candee  v.  Deere,  54  111.  439,  the  court  held  that  there 
can  be  no  trademark  in  the  words  "Moline  Plows,''  as  Moline  was 
the  name  of  the  town  in  which  the  plows  were  made,  and  said: 

**ls  it  possible— can  it  be  tolerated  for  a  single  moment— that  a  maker  of 
plows  at  Moline  shaU  not  be  permitted  to  sell  his  work  as  a  Moline  plow; 


Digitized  by 


Google 


COFFMAN   V.   CASTNER.  01 

to  advertise  them  in  every  form  as  the  Moline  plow?  Would  it  not  be  the 
truth;  and  shall  a  manufacturer  be  prevented  from  publishing  to  the  world 
where  his  wares  are  made?  ♦  ♦  ♦  Any  number  of  plow  maimers  can  go 
with  impunity  to  Moline,  and  establish  there  plow  factories,  and  brand 
on  their  plows  their  own  name  and  the  name  of  the  town,  and  send  them 
broadcast  over  the  country,  to  the  Joy  of  our  farmers,  and  to  the  common 
benefit  of  all." 

These  eases  firmly  establish  the  questions  of  law  applicable  to 
the  contention  we  are  now  to  dispose  of,  and  they  clearly  indicate 
the  result  we  have  reached.  A  geographical  name  cannot  be  ap- 
propriated to  the  exclusive  use  of  any  person  or  company  as  a  trade- 
mark, and,  if  adopted  as  such,  it  must  be  used  subject  to  the  right 
of  others  doing  business,  in  the  section  of  country  to  which  it  ap- 
plies to  make  like  use  of  it  in  matters  properly  pertaining  to  their 
business  in  that  locality. 

It  is  clear  from  the  evidence  that  "Pocahontas"  is  a  word  of  well- 
known  geographical  signification,  denoting  that  large  and  valuable 
section  of  the  Virginias  famed  the  world  over  for  the  remarkably 
valuable  and  useful  coal  and  coke  that  it  produces.  Prior  to  1882 
this  region  was  comparatively  unknown,  and  entirely  in  the  primeval 
state  in  which  nature  had  left  it,  constituting  a  part  of  the  Great 
Flat  Top  Mountain  portion  of  southwest  Virginia  and  of  south- 
east West  Virginia.  In  the  years  immediately  preceding  1882  this 
wilderness  had  been  sought  out  and  explored  by  those  who  repre- 
sented the  capital  and  energy  by  which  it  was  afterwards  developed. 
The  experts  sent  into  its  theretofore  hidden  recesses  returned  with 
the  report  of  its  fabulous  wealth  and  wonderful  possibilities.  The 
result  was  the  extension  of  the  Norfolk  &  Western  Railroad  into  and 
through  the  Great  Flat  Top  region,  and  the  organization  of  the  South- 
west Virginia  Improvement  Company,  under  whose  auspices  the 
mines  were  opened  and  coal  was  first  shipped.  The  development 
inaugurated  by  this  company  was  commenced  during  the  fall  of 
1881,  continued  in  the  year  1882,  and  the  railroad  was  completed  to 
the  mines  in  the  springtime  of  the  year  1883.  The  town  located 
at  the  point  where  the  first  mine  was  opened  was  early  in  the  year 
1882  named  Pocahontas,  and  the  post  office  which  was  established 
by  the  department  at  Washington  on  the  30th  day  of  June,  1882, 
was  likewise  then  called  by  the  same  name.  The  first  coal  shipped 
to  the  tide-water  markets  left  the  mines  in  July,  1888,  and  it  was 
billed  and  sold  as  "Pocahontas"  coal.  The  entire  field  is  now  known 
as  the  "Pocahontas"  and  the  **Pocahontas  Flat  Top  Coal  Field."  It 
embraces  large  portions  of  Tazewell  and  Wise  counties  in  the  state 
of  Virginia,  and  of  Mercer,  McDowell,  Wyoming,  and  Raleigh  coun- 
ties in  the  state  of  West  Virginia.  It  is  divided  into  three  sections 
or  working  divisions, — the  Pocahontas,  which  includes  all  the  mines 
around  the  town  of  Pocahontas;  the  Bluestone  district,  embracing 
the  improvements  on  the  Bluestone  river;  and  the  Elkhorn,  the  coun- 
try in  McDowell  county  on  the  Flat  Top  Mountain.  The  coal  shipped 
from  all  this  section  is  known  in  the  markets  of  the  world  as  "Po- 
cahontas" coal,  evidently  so  called  from  the  town  of  that  name  in 
which  the  first  mine  was  located,  and  from  which  the  first  ship- 
ments were  made.    The  coal  beds  are  above  the  water  level,  and 
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range  from  5  to  13  feet  in  thickness,  extending  through  an  area  of 
about  500  square  miles,  or  320,000  square  acres.  An  actual  sur- 
vey of  the  outcrop  of  this  field  discloses  that  about  one-third  of  the 
territory  is  barren,  and  that  there  are  near  213,000  square  acres 
underlaid  with  the  Pocahontas  vein  of  coal.  A  moderate  estimate 
gives  to  each  square  acre  10,000  tons  of  marketable  coal,  or  say 
2,130,000,000  tons.  At  the  time  when  this  suit  was  instituted  38 
different  coal  and  coke  campanies  were  operating  in  the  field,  all  of 
them  advertising,  mining,  and  selling  the  coal  excavated  from  the 
Pocahontas  vein,  and  known  as  the  "Pocahontas  Flat  Top  Coal." 
For  the  manufacture  of  coke  over  5,000  ovens  had  been  constructed 
and  were  in  use.  During  the  year  1883,.  99,871  tons  were  mined, 
the  output  in  the  following  years  rapidly  increasing,  until  in  1894 
3,888,058  tons  were  sent  to  market.  For  the  purpose  of  illustrating 
the  almost  inexhaustible  resources  of  the  field,  it  may  be  stated 
that  at  this  rate  of  production — as  shown  by  the  returns  for  the 
year  1894 — it  would  require  about  548  years  to  exhaust  the  seam  now 
being  worked.  And  it  is  as  to  this  entire  body  of  coal  that  the  com- 
plainants claim  the  exclusive  right  to  use  the  word  "Pocahontas," 
as  descriptive  of  its  origin  and  quality. 

There  is  no  evidence  to  sustain  the  allegation  in  the  bill  that  the 
Southwest  Virginia  Improvement  Company  began  selling  coal  in 
the  year  1882  from  the  Pocahontas  Mine,  nor  that  it  made  any  sales 
of  "Pocahontas"  coal  in  the  year  1883,  in  the  sense  that  those  words 
are  used  as  a  trade-symbol.  Nor  is  there  any  satisfactory  evi- 
dence tending  to  show  that  said  company  adopted  and  used  a  trade- 
mark, or  made  any  efifort  to  establish  one  as  such,  prior  to  the  year 
1885.  It.  is  true  that  in  the  assignment  made  by  the  Southwest 
Virginia  Improvement  Company  to  the  complainants  it  is  recited 
that  said  company  "did  adopt,  on  or  about  the  Ist  day  of  July,  1882, 
as  a  trade-mark,  the  word-symbol  Tocahontas' " ;  but  surely  that 
«tatement  in  such  a  paper,  made  under  the  date  of  April  1,  1885,  can- 
not be  considered  as  proving  that  fact,  and  the  record  has  been 
searched  in  vain  for  testimony  establishing  it.  The  first  coal  sent 
to  market,  according  to  the  evidence,  was  in  July,  1883,  at  which 
date  both  the  town  of  Pocahontas  and  the  post  office  of  the  same 
name  had  been  in  existence  for  a  year  at  least.  The  claim  of  com- 
plainants that  the  town  had  no  existence  until  January  31,  1884, 
the  date  of  the  act  of  the  Virginia  legislature  incorporating  it,  and 
that,  therefore,  it  was  not  known  legally,  in  a  geographical  sense, 
prior  to  such  date,  is  not,  in  the  light  of  the  testimony,  and  in  con- 
nection with  the  important  questions  herein  involved,  entitled  to  the 
consideration  given  it  by  counsel.  There  can  be  no  doubt  but  that 
at  the  time  the  first  shipment  of  coal  was  made  by  the  Southwest 
Virginia  Improvement  Company,  the  town  of  Pocahontas  was  in 
existence,  the  post  office  had  been  established,  and  that  the  coal  it- 
self was  sent  from  the  station  of  that  name.  The  word  "Pocahon- 
tas" then  denoted  the  locality  at  which  the  article  in  which  the  com- 
pany was  dealing  was  mined,  as  well  as  the  point  from  which  it 
was  shipped,  and  it  also  indicated  in  business  matters  the  natural 
product  of  all  that  region.     It  follows,  therefore,  that  it  could  not 
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then  be  used  as  an  exclusive  trade-mark,  and  as  a  matter  of  fact 
it  was  not  so  employed  until  some  time  thereafter.  We  are  impelled 
to  find  from  the  testimony  that  in  the  early  shipments  of  coal  the 
word  **rocahontas"  was  used,  not  as  a  word-symbol  or  trade-mark, 
but  simply  as  the  name  of  the  town  from  whence  it  came,  for  the 
purpose  only  of  pointing  out  the  place  of  production.  The  coal  had 
not  then  been  used,  and  it  had  not  produced  the  wonderful  results 
that  it  subsequently  did.  Its  reputation  had  not  been  made,  and  it 
had  not  at  that  time  found  its  way  to  the  marts  of  the  world,  to  the 
furnaces  of  land  and  sea.  The  operators  of  that  section  and  their 
vendees,  including  complainants'  predecessors,  had  not  then  been 
given  the  opportunity  to  inspect,  grade,  and  purify  it,  so  as  to  make 
it  typify  the  high  degree  of  excellence  that  it  now  enjoys,  and  there 
is  no  evidence  tending  to  show  that  selection  and  inspection  were 
then  resorted  to,  other  than  is  usual  in  all  mines.  The  first  direct 
evidence  bearing  on  the  trade-mark  is  the  application  of  August  25, 
1885,  made  by  Castner  &  Company,  Limited,  to  register  the  word 
*Tocahontas,"  at  the  United  States  patent  office.  Such  registered 
trade-mark  is  not  now  relied  upon  by  complainants;  why  we  have 
not  been  advised,  but  likely  for  reasons  connected  with  the  decision 
of  the  supreme  court  in  the  Trade-Mark  Cases,  100  U.  S.  82.  It  is, 
however,  worthy  of  notice  that  such  application  was  made  under  the 
provisions  of  section  4937,  Rev.  St.  U.  S.,  which  require  the  party 
so  applying  to  set  forth  in  the  statement  made  by  him  the  length 
of  time,  if  any,  during  which  the  trade-mark  had  been  in  use,  and 
that  said  applicants  in  their  statement  so  filed  used  this  language: 
"This  trade-mark  has  been  used  continuously  by  said  corporation 
since  about  January  1,  1885."  The  word-symbol  or  device  now 
claimed  by  complainants  as  a  trade-mark  is  founded  on  the  rule  of 
the  common  law  that  the  person  or  company  first  employing  it  to 
distinguish  the  goods  made  or  sold  by  the  owner  thereof  is  entitled 
to  the  benefits  arising  from  its  exclusive  use.  The  chancery  courts 
of  England  and  of  this  country  have  long  recognized  this  privilege, 
and  have  enforced  it,  if  the  property  right  of  the  claimant  thereto 
has  been  duly  established. 

As  we  see  this  case,  the  complainants  are  not  entitled  to  the  ex- 
clusive right  to  use  the  word  "Pocahontas,*'  as  descriptive  of  either 
the  locality,  or  character  of  the  coal  mined  in  the  Pocahontas  coal 
field,  but  all  of  the  producers  of  that  product  in  that  section  have 
the  right  to  so  use  it  in  common  with  complainants.  That  word  has 
acquired  a  generic  meaning,  and  from  the  evidence  before  us  it  is 
clear  that  in  the  business  world  it  is  used  to  indicate  the  place  where 
the  cpal  is  produced,  and  that  it  does  not  point  to  either  the  pro- 
ducer or  the  vendor  of  the  same.  All  the  mine  owners  who,  by  their 
labor,  succeeded  in  establishing  their  industries  in  that  section,  have 
the  right  to  use  in  their  business  the  geographical  word  which  is  the 
recognized  designation  of  the  same,  and  that  points  to  the  product 
peculiarly  indicative  of  its  wealth;  and  surely  it  cannot  be  that 
any  one  of  them  can  inhibit  all  the  rest  from  exercising  the  privilege, 
which  was  the  birthright  of  the  section,  and  is  an  advantage  com 
niou  to  all  who  are  interested  in  it    To  give  to  the  complainants 
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below  the  exclusive  right  they  claim  in  their  bill  would  be  to  ignore 
the  principle  that  is  the  foundation  of  the  protection  given  to  trade 
symbols  and  marks. 

There  remains  yet  one  other  allegation  of  complainants'  bill  to 
be  considered,  and  that  is  the  charge  that  the  defendant  below,  in- 
tending to  deceive  dealers  in  coal  and  the  public  in  general,  un- 
lawfully offered  for  sale  and  sold  a  very  inferior  article  of  coal  un- 
der the  name  of  "Pocahontas";  that  purchasers  of  the  same  were 
liable  to  be  and  were  misled,  and  were  induced  to  buy  it,  as  the 
superior  and  selected  grade  usually  sold  by  the  complainants;  and 
that  thereby  the  public  was  deceived,  and  the  reputation  of  the  coal 
sold  by  complainants  was  injured.  It  is  undoubtedly  true  that  com- 
plainants, as  producers  and  sellers  of  coal  from  the  "Pocahontas  coal 
fields,"  are,  with  all  other  producers  and  mine  operators  in  that  re- 
gion, interested  in  maintaining  the  purity  and  reputation  of  the  nat- 
ural product  of  the  same,  and  that  they  may  cause  the  defendant  or 
any  one  else  to  be  inhibited  and  restrained  from  selling,  or  offering 
to  sell,  an  inferior  coal  from  another  region  as  the  coal  mined  in  the 
Pocahontas  field.  This  they  can  do  independent  of  the  question  of 
trade-mark,  or  of  their  right  to  the  exclusive  use  of  one.  This  al- 
legation that  the  defendant  has  been  engaged  in  unfair  and  fraud- 
ulent trade  is  not  supported  by  the  evidence.  It  has  been  shown  that 
he  was  advertising  and  selUng  "Pocahontas"  coal,  but  the  testimony 
also  shows  that  the  coal  he  so  advertised  and  sold  was  in  fact  from 
the  "Pocahontas  coal  field."  It  follows  that  the  representations 
made  by  him  were  neither  fraudulent  nor  untrue,  and  that  he  had 
a  lawful  right  to  so  advertise  and  sell.  It  nowhere  appears  that  he 
ever  represented  to  the  public  that  he  was  selling  the  same  article 
sold  by  complainants,  except  as  their  coal  was  comprehended  by 
the  word  "Pocahontas,"  which  also  justly  described  his  own.  He 
sold  the  product  of  the  Browning  Mine,  which  is  located  adjoining 
the  original  mine  of  the  Southwest  Virginia  Improvement  Company, 
in  the  town  of  Pocahontas,  the  coal  from  which  is  now  disposed  of 
by  the  complainants,  as  "Pocahontas"  coal;  and  it  is  proven  that 
both  collieries  excavate  from  the  same  vein.  As  to  the  right  of  the 
Browning  Mine,  one  of  the  oldest  in  the  field,  to  sell  its  product  as 
"Pocahontas"  coal,  there  can  be  no  doubt,  and  it  would  be  uncon- 
scionable to  deny  it  He  also  sold  from  the  Indian  Ridge  Mine,  which 
is  located  within  the  "Pocahontas  coal  field,"  and  it  is  shown  that 
the  complainants  are  now  selling  the  output  of  the  Rolfe  and  Ar- 
lington Mines  as  "Pocahontas"  coal,  both  of  which  adjoin  the  Indian 
Ridge  Mine.  The  complainants  themselves  formerly  sold  the  coal 
from  this  mine  as  "Pocahontas"  coal,  and  it  is  really  diflBcult  to  un- 
derstand why  it  becomes  another  article  in  the  hands  of  the  defend- 
ant It  is  also  set  forth  in  the  bill  that  the  coal  from  the  Indian 
Ridge  section  does  not  grade  as  high  as  that  from  other  portions  of 
the  field,  and  that  it  had  not  been  carefully  inspected  by  the  defend- 
ant before  it  was  sold.  But  the  evidence  does  not  sustain  this  claim, 
and  it  appears  that  the  complainants  themselves  have  endeavored 
to  again  secure  the  right  to  sell  this  coal  as  "Pocahontas"  coal  since 
It  has  been  so  sold  by  the  defendant,  and  we  cannot  believe  that  they 
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would  have  made  this  effort  had  the  grade  of  the  product  been  in- 
ferior, or  its  inspection  careless. 

The  proof  does  not  show  that  the  appellant  has  practiced  any  de- 
ception upon  the  public,  or  that  he  has  perpetrated  any  fraud  upon 
the  appellees.  The  appellant  advertised  and  was  selling  coal  ob- 
tained from  the  Browning  and  Indian  Ridge  Mines,  of  the  "Pocahon- 
tas Flat  Top  region,"  and  he  did  not  represent  it  as  purchased  from 
the  appellees,  nor  as  mined  by  them.  He  has  represented  it  as  coal 
from  the  *Tocahontas'*  field,  and  it  was  in  fact  such  coal.  He  has 
made  no  false  representations,  and  he  has  invaded  no  right  to  which 
the  appellees  can  properly  assert  a  claim.  There  is  error  in  the  de- 
cree appealed  from,  and  it  is  reversed,  and  this  cause  is  remanded  to 
the  court  below  with  instructions  to  dismiss  the  bill.    Reversed. 

On  Rehearing. 
(May  19,  1898.) 
Richard  C.  Dale  and  Henry  E.  Everding,  for  petitioners. 

GOFF,  Circuit  Judge.  The  court  has  duly  considered  this  petition 
for  a  rehearing,  and  it  is  ordered  that  the  mandate  issue  as  hereto- 
fore directed.  The  opinion  filed  in  this  cause  on  the  3d  day  of  May, 
1898,  found  error  in  the  decree  appealed  from,  not,  as  stated  in 
the  petition  for  a  rehearing,  solely  because  the  complainants  below 
had  failed  tp  prove  material  allegations  of  their  bill  of  complaint, 
but  also  because  the  court  found  that  the  word  "Pocahontas"  could 
not  be  exclusively  appropriated  by  complainants  as  a  trade-mark 
or  word-symbol,  for  the  reason  that  it  was  and  is  a  geographical 
word,  in  and  to  which  all  the  people  of  the  section  of  country  to 
which  it  refers  have  the  common  right  of  use  in  connection  with  their 
business  in  such  locality.  It  follows,  therefore,  that  further  proofs 
relating  to  the  same  would  be  unavailing,  and  it  was  for  this  rea- 
son that  the  court  remanded  the  cause,  with  instructions  that  the 
bill  be  dismissed.  The  ruling  is  adhered  to.  We  are  clearly  of  the 
opinion,  not  only  that  complainants  below  are  not  entitled  to  an  in- 
junction, but  also  that  there  is  no  equity  in  their  bill,  and  that,  there- 
fore, it  will  be  a  useless  expenditure  of  time  and  money,  and  cause 
fruitless  delay,  to  take  the  evidence  mentioned  in  the  petition  for  a 
rehearing.    The  prayer  of  the  petition  is  refused. 


(87  Fed.  491.) 

INSURANCE    CO.    OF   NORTH   AMERICA   v.    CANADA    STTGAR-REFIN- 

ING  CO.,  Limited, 

(Circuit  Court  of  Appeals,  Second  Circuit.     April  19,  1898.) 

No.  95. 

L  MAHn^B  Insurance— Profits— Total  Loss. 

Under  a  contract  of  Insurance  of  the  profits  on  a  cargo  of  sugar  "against 
total  loss  only"  there  Is  no  actual  total  loss  of  profits  where  any  part,  how- 
ever sman,  of  the  cargo,  Is  saved,  and  reaches  the  owner  in  condition  to 
earn  a  profit;   and  In  such  case  no  recovery  can  be  had. 
31  CCA.— 5 
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8.  Same— Ck>N8TBUCTiyB  Total  Loss— Moiety  Rule. 

In  the  United  States  the  owner  may  abandon  ship  or  cargo,  and  treat  the 
loss  as  eonstmctiyely  total,  when  the  damage  exceeds  50  per  cent,  of  the 
total  value. 

8.  Same— Abandonment. 

In  cases  of  constmctlTe  total  loss,  abandonment  Is  indispensable  to  recov- 
ery of  insurance,  except  when  it  could  not  possibly  be  of  benefit  to  the  in- 
surer. 
4.  Same. 

Where  insurance  is  upon  the  profits  of  a  cargo,  and  not  upon  the  cargo 
its^,  a  partial  less  cannot  be  converted  by  al>andonment  into  a  constructive 
total  loss. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  was  a  libel  in  personam  by  the  Canada  Sugar-Reflning  Ccnn- 
pany  against  the  Insurance  Company  of  North  America  to  recover 
under  a  policy  of  marine  insurance  on  profits  on  a  cargo  of  sugar.  The 
circuit  court  rendered  a  decree  for  libelant  (82  Fed.  757),  and  the 
respondent  has  appealed. 

Clifford  A.  Hand,  for  appellant. 
Wilhelmus  Mynderse,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  libel  in  this  cause  was  filed  to 
recover  upon  a  contract  of  insurance  with  the  libelant,  evidenced  by  a 
certificate  dated  April  29,  1893,  delivered  by  the  appellant  at  Phila- 
delphia, whereby  the  latter  caused  to  be  insured  under  its  open  policy 
No.  117,407,  against  perils  of  the  sea,  "f  15,000  on  profits  on  cargo  of 
sugar  against  total  loss  only,  valued  at  sum  insured,  shipped  on  board 
the  British  ship  John  E.  Sayre  at  and  from  Hoilo  to  Montreal.''  The 
policy  contains  the  usual  clause  making  the  insurer  responsible  only 
for  so  much  as  the  amount  of  prior  insurance  may  be  deficient  towards 
fully  covering  the  property  at  risk.  The  sugar  was  owned  by  the  libel- 
ant, consisted  of  about  2,460  tons,  was  of  the  value  of  about  f  181,000, 
and  was  insured  for  f  166,145  by  the  Atlantic  Mutual  Insurance  Com- 
pany. The  insurance  of  the  Atlantic  Mutual  Insurance  Company  cov- 
ered the  original  cost  price  of  the  sugar  to  the  libelant  and  an  ad- 
vance in  market  price  since  its  purchase  by  the  libelant;  and  when  the 
insurance  with  the  appellant  was  effected  there  had  been  a  still  fur- 
ther advance  in  market  price,  so  that  the  insurance  on  profits  really 
covered  a  profit  which  had  accrued  to  the  libelant  when  it  was  effected. 
The  appellant  had  been  informed  by  the  libelant  of  the  insurance  upon 
the  cargo.  July  6th  the  ship  stranded  on  the  coast  of  Newfoundland, 
and  ultimately  became  a  total  wreck.  The  master  at  once  made  ar- 
rangements with  local  salvors  for  saving  and  storing  the  cargo, 
agreeing  to  give  them  one-half  saved.  The  salvors  removed  from  the 
ship  to  their  own  vessels  all  the  cargo  capable  of  being  saved.  The 
master  was  about  to  arrange  for  the  transportation  to  Montreal  of 
the  part  not  going  to  the  salvors,  when  the  Atlantic  Mutual  Insurance 
Company,  which  had  meantime  been  informed  of  the  disaster,  inter- 
vened, and  took  entire  control.  That  company  carried  out  the  agree- 
ment made  by  the  master  with  the  salvors,  paying  them  an  equivalent 
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in  lieu  of  one-half  of  the  sugar  saved,  and  caused  the  sugar  saved  to  be 
reconditioned,  and  shipped  to  Montreal  on  the  steamer  Tiber,  and  de- 
livered upon  arrival  there  to  the  libelant.  The  expenses  incurred  by 
the  Atlantic  Mutual  Insurance  Company  for  reconditioning  and  for- 
warding the  cargo  and  adjusting  the  claims  of  the  salvors  amounted 
to  f  10,167.  That  company  also  paid  the  ocean  freight  upon  the  quan- 
tity of  cargo  saved.  It  adjusted  the  loss  with  the  libelant  by  paying 
the  equivalent  of  the  whole  amount  of  its  policy  less  the  insured  value 
of  the  sugar  delivered  to  the  libelant.  The  cargo  delivered  to  the 
libelant  consisted  of  307  tons  of  dry  sugar  and  about  26  tons  of  wet, 
and  was  of  the  value  of  about  f  20,000.  There  was  no  notice  of  aban- 
donment given  to  the  appellant. 

Upon  th^se  facts  the  court  below  was  of  the  opinion  that  there  had 
been  a  toal  loss  of  the  profits  insured  within  the  meaning  of  the  con- 
tract, and  decreed  accordingly  for  the  full  amount  of  the  insurance. 

The  subject  of  insurance  was  not  the  libelant's  cargo  of  sugar,  but 
the  profits,  and  the  total  loss  to  which  the  liability  of  the  underwriter 
was  restricted  by  the  contract  of  the  parties  was  a  total  loss  of  profits. 
That  there  was  no  actual  total  lose  of  profits  is  entirely  clear.  Insur- 
ance of  profits  of  a  cargo  is  an  engagement  by  the  underwriter  that 
the  goods  shall  not  be  prevented  by  the  perils  insured  against  from 
arriving  at  their  destination  in  a  condition  for  earning  profits;  and  in 
a  valued  policy  the  parties  fix  for  the  purpose  of  adjusting  a  loss  the 
sum  which  the  cargo  would  earn  upon  safe  arrival  by  way  of  profits. 
Under  an  insurance  of  orofits,  a  loss  of  cargo  carries  with  it,  of  course, 
the  loss  of  the  profits,  at  least  is  prima  facie  evidence  of  their  loss; 
and  under  a  valued  policy  the  assured  is  entitled  to  recover  the  whole 
insurance  upon  proof  of  a  total  loss  of  the  goods,  without  proof  that 
any  profits  would  have  been  made  if  the  goods  had  arrived.  Barclay 
V.  Cousins,  2  East,  544;  Insurance  Co.  v.  Coulter,  3  Pet.  222;  Mumforll 
V.  Hallett,  1  Johns.  439;  Fosdick  v.  Insurance  Co.,  3  Day,  108;  French 
V.  Insurance  Co.,  16  Pick.  397.  "If  a  part  of  the  goods  only  are  pre- 
vented from  arriving,  it  constitutes  a  partial  loss  of  those  interests, 
according  to  the  construction  put  upon  it  in  the  United  States."  2 
Phil.  Ins.  §  1503.  In  other  words,  there  can  be  no  actual  total  loss  of 
profits  when  part  of  the  goods  arrive  in  condition  to  earn  a  profit 
(Loomis  V.  Shaw,  2  Johns.  Cas.  36),  notwithstanding  a  greater  part 
have  been  destroyed  by  the  perils  insured  against  (Wain  v.  Thomp- 
son, 9  Serg.  &  R.  115).  In  such  a  case,  under  a  valued  policy,  the  in- 
sured can  only  recover  of  the  underwriter  the  valuation  less  the  profits 
to  be  accounted  for.  French  v.  Insurance  Co.,  supra.  It  is  only  in  a 
case  of  total  loss  that  there  is  any  difference  between  an  open  and 
valued  policy.  Marsh.  Ins.  268,  618;  Batem.  Com.  Law,  §  1129. 
In  the  present  case  the  value  of  the  cargo  saved  was  comparatively  in- 
significant, being  only  about  f  10,000,  after  deducting  salvage  and  ex- 
penses, or  alternatively  something  over  150  tons  of  dry  sugar  out  of 
2,460  tons;  but,  part  having  been  saved,  and  actually  received  by  the 
libelant,  there  was  not  an  actual  total  loss.  A  loss  of  part  of  the 
cargo  is  a  proportional  loss  on  profits. 

'Sie  question  then  arises  whether  the  libelant  was  entitled  to  re- 
cover upon  the  theory  of  a  constructive  total  loss.    A  constructive 
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total  loss  is  one  where  the  loss,  though  not  actually  total,  is  of  such  a 
character  that  the  assured  is  entitl^,  if  he  thinks  fit,  to  treat  it  as 
total  by  an  abandonment.  A  constructive  total  loss  of  cargo  may 
arise  by  the  loss  of  the  ship  under  circumstances  amounting  to  the 
destruction  of  the  contemplated  adventure,  when  no  part  of  the  cargo 
can  be  forwarded  by  a  substituted  ship  except  at  a  cost  beyond  the 
value  of  the  goods.  So,  also,  it  may  arise  if  the  damage  to  the  goods, 
though  repairable,  cannot  be  repaired  except  at  an  expense  greater 
than  their  value  when  repaired,  and  is  thus  impracticable  from  a  busi- 
ness point  of  view.  There  is  also  in  the  United  States  a  conventional 
rule,  originally  adopted  because  of  its  convenience  and  certainty, 
which  authorizes  an  abandonment  of  ship  or  cargo  when  the  damage 
exceeds  a  moiety  of  the  value,  and  a  recovery  as  for  a  total  loss.  An 
abandonment  is  indispensable  in  all  cases  of  constructive  total  loss,, 
except  in  those  where  it  could  not  possibly  be  of  any  benefit  to  the  in- 
surer. 

By  the  later  authorities  it  is  settled  that  under  a  policy  insur- 
ing a  ship  or  cargo  against  "total  loss  only"  the  assured  is  enti- 
tled to  recover  upon  proof  of  a  constructive  total  loss.  Adams  v. 
Mackenzie,  13  C.  B.  (N.  S.)  422 ;  Heebner  v.  Insurance  Co.,  10  Gray, 
131;  Greene  v.  Insurance  CJo.,  9  Allen,  217;  Burt  v.  Insurance  Co., 
78  N.  Y.  400;  Carr  v.  Insurance  Co.,  109  N.  Y.  504,  17  N.  E.  369; 
Snow  y.  Insurance  Co.,  119  Mass.  592.  It  is  a  reasonable  intend- 
ment that  when  an  underwriter  offers  to  indemnify  the  insured 
against  a  "total  loss"  he  means  to  be  understood  to  include  any 
loss  which  the  latter  may  justifiably  treat  as  total.  If  he  contem- 
plates a  more  limited  liability,  he  can  protect  himself  by  insuring^ 
against  actual  or  absolute  total  loss.  It  does  not  necessarily  fol- 
low that  these  words  are  to  be  given  the  same  meaning  in  a  policy 
upon  profits  as  in  a  policy  upon  cargo;  and  our  opinion  is  that  they 
cannot  have  the  same  meaning.  How  can  there  be  a  constructive 
total  loss  of  profits?  In  all  cases  where  the  destruction  of  the  voy- 
age or  the  damage  to  the  cargo  renders  it  impracticable,  because 
the  outlay  will  exceed  the  returns,  to  go  on  with  the  adventure, 
there  is  an  actual  total  loss  of  profits,  though  it  may  be  there  is 
only  a  constructive  total  loss  of  the  cargo.  The  moiety  rule  can- 
not apply,  because  the  profits  cannot  be  separated  from  the  goods 
themselves,  and  an  abandonment  is  ordinarily  so  impracticable 
that  the  rule  cannot  be  supposed  to  have  entered  into  the  contem- 
plation of  the  parties  when  makincr  their  contract.  It  has  never 
been  decided  that  in  case  of  an  insurance  of  profits  an  actual'  par- 
tial loss  of  the  profits  can  be  made  total  by  abandonment,  and  the 
commentators  incline  to  the  contrary  view.    Mr.  Phillips  says: 

"On  the  whole.  It  does  not  seem  that  the  rule  of  constructive  loss  of  over  fifty 
per  cent  of  the  value  is  applicable  to  a  policy  on  profits  in  favor  of  the  owner 
of  the  goods  under  any  circumstances."     Phil.  Ins.  1656. 

Prof.  Parsons,  after  intimating  that  an  actual  partial  loss  of 
profits  cannot  be  made  constructively  total  by  abandonment,  uses 
this  language: 

"It  would  seem,  therefore,  that  the  fifty  per  cent  rule  would  not  apply  to  an 
insurance  on  profits  unless  the  insurer  (the  assured)  should  waive  his  right  to 
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iibandcD  the  iprootls,  aud,  treating  the  loss  of  them  as  partial,  abandon  the 
profits  separately.  In  theory  tills  might  be  possible,  but  it  would  be  attended 
with  some  ditlieulties.  and  can  hardly  be  considered  as  in  fact  practicable."  2 
I'ars,  Mar.  Ins.  170,  171. 

If  there  can  be  no  constructive  loss  of  profits  the  words  "against 
total  loss  only"  in  an  insurance  upon  profits  can  only  refer  to  an 
actual  total  loss.  They  certainly  cannot  refer  to  a  partial  loss. 
They  can  have  no  effect  whatever,  if,  as  has  happened  here,  the 
assured  can  retain  part  of  the  profits,  and  yet  recover  as  though 
all  have  been  lost 

The  present  contract,  in  view  of  the  extrinsic  facts,  was  intend- 
ed  to  be,  in  substance,  a  second  insurance  on  the  goods  themselves, 
"another  way  of  valuing  the  goods"  (Tom  v.  Smith,  3  Caines,  247), 
to  cover  the  value  represented  by  the  advance  in  market  price,  and 
not  adequately  protected  by  prior  insurance.  See  lonides  v.  Pen- 
der, L.  R  9  Q.  B.  531-536.  Indeed,  it  is  customary  at  the  place 
where  this  contract  was  made  to  insure  profits  under  the  general 
denomination  of  "goods."  Pritchet  v.  Insurance  Co.,  3  Yeates,  461. 
If  the  cargo  itself,  instead  of  the  profits,  had  been  the  interest  in- 
sured, the  libelant  would  have  been  indemnified  only  to  the  ex- 
tent that  the  prior  insurance  might  prove  insufficient.  Insurance 
is  a  contract  of  ihdemnity,  and  cannot  extend  to  cover  the  loss 
m  excess  of  the  real  loss;  and,  even  under  a  valued  policy,  where 
there  is  a  prior  insurance,  the  assured  cannot  recover  upon  it  more 
than  will,  with  what  has  been  received  from  the  prior  insurance, 
make  up  his  whole  loss.  Craig  v.  Murgatroyd,  4  Yeates,  161 ;  Wat- 
son V.  Insurance  Co.,  3  Wash.  C.  C.  1,  Fed.  Cas.  No.  17,286;  Stev- 
enson V.  Insurance  Co.,  54  Me.  71;  Pleasants  v.  Insurance  Co.,  8 
Cranch,  55.  The  property  at  risk  was  really  the  cargo,  because  the 
profits  were  merely  an  excrescence  of  the  goods;  and,  if  the  con- 
tract had  not  been  "against  total  loss  only,"  the  appellant  would 
have  been  liable  only  for  the  deficiency.  It  cannot  be  that  the  in- 
sertion of  these  words  were  intended  to  enlarge  the  extent  of  the 
appellant's  liability.  They  were  meant  to  restrict  it.  They  were 
used  in  view  of  the  doctrine,  expressed  by  the  commentators  upon 
insurance,  that  there  cannot  be  a  constructive  total  loss  of  profits. 
We  think  the  insurance  was  placed  ujion  the  profits  instead  of  upon 
the  cargo  directly,  and  restricted  to  a  total  loss  only,  to  save  any 
question  as  to  the  liability  of  the  appellant  for  a  partial  or  con- 
structive total  loss;  otherwise  there  would  have  been  no  occasion 
for  naming  that  interest,  and  the  insurance  would  have  been  upon 
the  cargo  itself. 

By  the  decree  of  the  court  below  the  libelant  has  been  awarded 
a  recovery,  which,  if  collected,  would  put  into  its  pocket  the  profits 
realized  on  the  cargo  saved,  in  addition  to  the  amount  of  the  re- 
spondent's policy.  Irrespective  of  this  consideration,  and  because 
it  has  received  the  profits  on  a  part  of  the  cargo,  we  are  of  the 
opinion  that  there  has  not  been  a  total  loss  of  profits  within  the 
meaning  of  the  contract. 

The  decree  is  reversed,  with  costs,  and  with  direction  to  dismiss 
the  libel. 
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(86  Fed.  865.) 

SOUTHERN  RY.  CO.  v.  SHAW. 

(Circuit  (^urt  of  Appeals,  Fifth  Circuit.     April  19.  1898.) 

No.  625. 

!•  Trial — Argument  op  Counsel— Irrelevant  Testimony. 

The  court  may  properly  direct  counsel  to  desist  from  discussing  to  the  Jury 
immaterial  evidence  that  has  been  ruled  out. 
2.  Same— Request  to  Charge— Unfair  Statement  op  Evidence. 

Requests  to  charge,  which  do  not  fairly  state  the  testimony,  and  which 
sum  up  the  evidence  for  the  defendant  without  stating  with  anything  like 
Judicial  fairness  what  it  tends  to  prove,  are  properly  denied. 
8.  Nbghgencb— Stealing  Ride- Duty  of  Railroad  Company. 

After  tlie  presence  of  a  person  stealing  a  ride  on  a  train  Is  discovered,  the 
railroad  company  owes  him  the  duty  which  humanity  imposes,  and  his  ef- 
forts to  cling  to  the  train  to  prevent  falling  under  the  wheels  cannot  be  con- 
sidered as  a  resistance  to  those  attempting  to  remove  him  while  the  train  is 
in  motion.! 

4.  Same. 

Where  a  person  stealing  a  ride  on  a  train  continues  to  get  on  after  being 
put  off,  it  does  not  entitle  the  railroad  company  to  use  increased  force, 
especiaUy  where  the  trespasser  is  a  child  10  years  old. 

5.  Same— Oral  Requests  Made  Duiuno  Argument  to  .Jury. 

The  court  is  not  bound  to  notice  oral  requests  to  charge,  made  by  counsel 
during  his  argument  to  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Georgia. 

Walter  B.  Hill  and  N.  E.  Harris,  for  plaintiff  in  error. 
R.  C.  Jordan,  for  defendant  in  error. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

McCORMICK,  Circuit  Judge.  Dennis  Shaw,  by  his  next  friend, 
Mary  Doyle,  the  defendant  in  error,  brought  his  action  against  the 
Southern  Railway  Company,  the  plaintiff  in  error,  to  recover  damages 
for  personal  injuries  inflicted  on  him  by  a  moving  train  of  railroad 
cars  which  was  being  operated  by  the  plaintiff  in  error,  stating  his 
case,  so  far  as  we  deem  it  necessary  to  quote  from  his  petition,  thus: 

'That  on  or  about  the  20th  day  of  August,  1895,  your  petitioner,  who  was  a 
minor  of  only  ten  years  of  age,  and  whose  mother  and  father  were  both  dead, 
lived  with  a  colored  man  in  the  city  of  Macon,  who  continually  beat,  abused, 
and  so  cnielly  treated  your  petitioner  that  he  could  no  longer  live  with  him. 
That  on  or  about  said  20th  day  of  August,  1895,  your  petitioner  left  the  city  of 
Macon,  and  wallced  as  far  as  the  first  station  on  defendant's  road  south  of 
Flo  villa,  Georgia.  Tliat  while  your  petitioner  was  at  said  station,  on  said 
20th  day  of  August,  1895,  one  of  the  passenger  trains  of  the  defendant,  which 
was  going  north,  stopped  at  said  station,  and  your  petitioner,  desiring  to  get  to 
Atlanta,  Georgia,  being  tired  and  footsore,  and  having  no  money  with  which 
to  pay  his  fare,  got  under  one  of  the  cars  of  said  train,  holding  on  by  means  of 
the  l>eams,  faj^tenlngs,  and  iron  rods  under  said  car.  That  your  petitioner  rode 
In  this  position  until  the  train  reached  Jackson,  Georgia,  at  which  station  de- 
fendant's train  again  stopped.     That,  just  as  the  said  train  was  leaving  Jack- 

1  See  note  at  end  of  case. 
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son,  and  after  It  had  begun  to  move  with  considerable  speed,  the  flagman  on 
said  train,  which  said  flagman  was  a  servant  and  employ^  of  the  defendant, 
discovered  your  petitioner  riding  under  said  car;  and,  instead  of  stopping  the 
train,  and  removing  or  liaving  your  petitioner  removed,  as  he  had  a  right  to  do, 
and  as  it  was  his  duty  to  have  done,  he,  the  said  flagman,  recklessly,  wantonly, 
wiDfully,  and  maliciously  caught  and  grabbed  your  petitioner  by  the  leg,  and 
Jerked,  pulled,  and  kicked  him  loose  from  under  said  car." 

The  plaintiff  in  error  (the  defendant  below),  besides  the  general  de- 
nials, not  necessary  to  be  quoted,  answered: 

"That  on  the  20th  day  of  August,  1895,  a  number  of  negro  tramps  were  at- 
tempting to  steal  a  ride  upon  its  north-bound  passenger  train,  known  as  train 
•No.  7,'  going  from  Macon  to  Atlanta.  That  it  was  discovered,  Just  as  said 
train  moved  off  from  Jackson,  in  said  county  of  Butts,  that  these  tramps  or 
trespassers  were  riding  upon  the  trucks  of  one  of  the  coaches  of  said  train. 
Thereupon  the  train  was  stopped,  and  the  train  hands  ordered  said  trespassers 
to  get  off  the  trucks,  which  they  then  and  there  did,  the  train  having  come 
to  a  full  step  when  they  were  ordered  off  and  when  they  got  off.  Thereupon 
the  train  again  moved  off,  and,  after  proceeding  only  a  short  distance,  it  was 
again  discovered  by  the  train  hands  that  all  or  some  of  these  trespassers  had 
again  gotten  upon  the  trucks  of  said  car.  That  thereupon  the  train  was  again 
stopped,  and  the  said  train  hands  ordered  the  said  trespassers  to  get  off  of  said 
trucks,  which  they  then  and  there  did  while  the  train  was  standing  still,  and 
then  the  defendant's  train  proceeded  on  its  route  to  Atlanta.  ♦  ♦  ♦  Defend- 
ant does  not  know  the  age  of  the  plaintiff,  but  denies  that  his  father  was  dead, 
and  also  denies  that  the  plaintiff  was  beaten,  abused,  and  cruelly  treated  by  the 
colored  man  with  whom  he  lived  in  the  city  of  Macon.  On  the  contrary,  the 
defendant  is  informed  that  the  plaintiff  lived  in  Macon  with  his  father;  that 
his  father  treated  him  kindly;  and  that  the  plaintiff,  without  cause,  or  the 
knowledge  of  his  father,  ran  away  from  home." 

The  judge,  in  the  opening  of  his  general  charge  to  the  jury,  used  this 
language: 

"The  action  is  brought  by  the  plaintiff  to  recover  damages  for  the  mutilation 
of  his  person.— the  loss  of  one  arm  and  a  portion  of  the  hand  of  the  other  arm. 
It  is  not  disputed  that  the  plaintiff  was  injured.  The  extent  of  his  injuries 
Is  not  controverted;  nor  is  it  disputed  that  the  injuries  were  sustained  because 
one  of  the  cars  of  a  passenger  train  of  the  defendant  company  ran  over  and 
crushed  the  arm  of  the  plaintiff  and  a  portion  of  his  hand.  The  plaintiff's  case 
depends  upon  the  question  whether  or  not  he  has  satisfactorily  maintained  by 
proof  his  contention  that  he  was  unlawfully,  recklessly,  and  negligently  ejected 
from  the  cars  of  the  defendant  company.*' 

On  this  vital  issue,  thus  clearly  stated  to  the  jury,  there  was  much 
testimony  offered  which  tended  to  support  the  plaintiff's  case,  and 
much  other  testimony  in  conflict  therewith.  The  case  came  on  for 
trial  on  the  30th  of  April,  1897,  and  remained  on  trial  continuously 
(excluding  Sunday)  until  the  4th  of  May.  Before  the  court  began  the 
chaise  to  the  jury,  the  defendant's  counsel  submitted  the  following: 
"Requests  to  Charge  by  Defendant. 
"Dennis  Shaw,  by  Next  Friend,  vs.  Southern  Railway  Company. 

"Defendant's  counsel  respectfully  ask  the  court  to  give  in  charge  to  the  Jury 
the  following  requests  (the  same  being  made  as  separate  requests): 

"(1)  In  this  case  the  plaintiff,  by  his  own  admission,  was  a  ti*espasser  upon 
the  defendant's  train.  In  such  case  there  is  no  presumption  against  the  de- 
fendant company,  even  though  the  defendant  was  injured  by  the  running  of  the 
ears  of  the  railroad.  The  burden  of  proof  Is  on  the  plaintiff  to  show  that,  if  a 
trespasser,  he  was  Injured  by  the  defendant  or  Its  agents  in  such  manner  as 
to  entitle  him  to  recover  under  the  rules  of  law  as  given  you  by  the  court.  The 
plaintiff  must  show  by  the  preponderance  cf  the  evidence  that  he  was  injured 
in  the  manner  alleged  In  his  amended  declaration. 
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**(2)  *Wliere  no  duty  of  dillgeqce  appears  relatively  to  the  person  Injurerl^  there 
can  be  no  presumption  of  its  breach*  notwithstanding  the  broad  language  of 
section  3033  of  the  CJode.  That  section  Imposes  the  burden  of  proving  the  ob- 
servance of  such  diligence  as  was  due;  not  the  burden  of  proving  that  none 
was  due.  For  a  railroad  to  be  exempt  from  liability  for  a  personal  Injury  done 
by  the  running  of  its  locomotives  or  cars,  it  Is  only  necessary  for  it  and  its 
agents  to  exercist*  all  ordinary  care  and  diligence  (If  any)  due  from  it  and  its 
agents  relatively  to  the  person  injured.*  Holland  v.  Sparlis,  92  Ga.  753,  head- 
note  1,  18  S.  E.  mo.  See,  also,  Waterbury  v.  Railroad  Co.,  17  Fed.  682,  note, 
art.  1,  §  5. 

**(3)  For  the  purpose  of  expelling  a  trespasser  from  a  train,  the  employes  of  a 
railroad  company  may  lawfully  use  whatever  amount  of  force  is  reasonable, 
proper,  and  necessary. 

''(4)  In  this  case  the  plalntlflF  states  that  he  was  stealing  a  ride  from  Flovilla 
to  Jackson;  that,  after  the  train  left  Jadcson,  it  slowed  up.  and  that  when  it 
slowed  up  he  could  have  gotten  oflC  with  safety;  that  he  did  not  then  get  off; 
that  afterwards  the  flagman  of  the  train  attempted  to  pull  him  off;  that  he  re- 
sisted this  effort  forcibly.  Upon  this  state  of  facts,  appearing  from  the  plain- 
tiff's admissions,  the  court  charges  you  that,  if  you  believe  the  plalntlfiTs  state- 
ment to  be  true,  then  the  defendant's  agents  had  the  right  to  use  some  force 
in  removing  him  from  the  train,  and  such  as  was  necessary  for  the  purpose. 

"(5)  The  railroad  company  In  this  case  was  not  under  any  duty  to  the  plain- 
tiff as  a  trespasser.  The  only  limitation  upon  its  right  to  remove  a  trespasser 
from  the  train  is  that  the  force  used  in  such  removal  shall  not  be  unnecessary 
or  wanton  or  malicious,  or  exercised  for  the  purpose  of  injuring  the  plaintiff. 

**(G)  If,  in  this  case,  the  jury  believes  the  plaintiff's  statement  to  be  true, 
and  that  he  was  upon  the  train  after  it  had  'slowed  up'  for  the  purpose  of 
getting  him  off;  that  he  remained  on  the  train  in  spite  of  his  knowledge  of 
this  purpose;  that  the  train  afterwards  stopped,— the  plaintiff  stating  that 
he  could  have  gotten  off,  when  it  stopped,  with  safety,  and  that  after  the 
train  began  to  move  it  moved  forward  at  the  rate  of  only  three  or  four  miles 
an  hour;  that  this  rate  of  motion  was  about  half  as  fast  as  a  man  ordinarily 
walks,  and  that  while  the  train  was  moving  thus  slowly  the  flagman  at- 
tempted to  pull  the  plaintiff  off,— the  plaintiff  resisting;  and  that  the  flagman 
believed,  and  had  reasonable  cause  to  believe,  that  at  this  rate  of  speed 
the  plaintiff  could  be  removed  from  the  train  without  injury;  and  that 
the  flagman  for  the  sole  purpose  of  removing  the  plaintiff,  and  not  for  the 
purpose  of  injuring  him,  removed  the  plaintiff,  and  that  the  falling  of  the 
plaintiff  under  the  wheels  was  unavoidable  and  unintended  accident,— then, 
in  this  case,  the  defendant  will  not  be  liable. 

"(6)  If  the  jury  believe  from  the  evidence  that  the  plaintiff  got  off  the  train 
at  Jackson,  and  that  as  the  train  moved  off  he  got  on  again;  that  the  train 
came  to  a  stop,  and  that  the  plaintiff,  with  other  trespassers,  was  then  warned 
off;  that  when  the  train  moved  off  from  this  stop  the  plaintiff  again  got  upon 
it,  and  that  there  was  a  second  stop  of  the  train  for  the  purpose  of  removing 
trespassers,  and  that  at  this  second  stop  the  plaintiff  and  other  trespassers 
were  again  warned  off,  and  that  when  the  train  moved  off  the  plaintiff 
again  got  upon  the  train,— the  court  charges  you  that  this  continuing  tres- 
passing on  the  part  of  the  plaintiff  puts  him  in  the  attitude  towards  the  de- 
fendant company  of  a  persistent  and  obstinate  trespasser,  and  that  the  degree 
of  force  which  the  defendant's  ajrents  were  entitled  to  use  in  removing  him 
from  the  train  would  increase  along  with  each  additional  degree  of  persist- 
ency and  obstinacy  exhibited  by  the  plaintiff,  and  the  defendant  would 
not  be  liable  for  the  exercise  of  force  in  removing  him  from  the  train 
unless  the  force  so  exercised  was  out  of  proportion  to  the  persistency  and  ob- 
stinacy of  the  plaintiff's  efforts  to  continue  upon  the  train,  and  unless  the 
removal  was  accomplished  with  unnecessary,  malicious,  or  wanton  violence. 

"(7)  In  this  case  the  defendant's  defense  is  a  total  denial  of  the  plaintiff's 
allegation  as  to  the  manner  In  which  he  was  injured;  and  if  the  jurj'  believe 
from  the  evidence  which  has.  been  adduced  by  the  defendant  that  the 
plaintiff's  allegations  have  been  disproved,  then  the  plaintiff  cannot  recover, 
and  it  is  not  incumbent  upon  the  railroad  company  to  account  for  the  manner 
in  which  the  plaintiff  has  been  injured. 
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"(8)  In  considering  the  truth  of  the  plaintiff's  allegations,  you  will  consider 
their  reasonableness.  And  if  you  believe  from  the  evidence  that  the  plain- 
tiff, if  riding  upon  the  truss  rods,  was  at  a  point  near  the  outside  edge  of  the 
baggage  car,  and  that,  if  he  was  pulled  down  from  this  position,  he  would 
not  have  fallen  upon  the  rail,  but  would  have  fallen  outside  the  rail;  or  if 
you  find  from  the  evidence  that  he  was  secreted  under  the  trucks,  and  in 
the  middle  of  the  car,  and  if  the  plaintiff  states  that  he  was  pulled  and  kicked 
from  about  the  middle  of  the  car;  and  if  you  believe  from  the  evidence 
that  on  account  of  the  height  of  the  car  above  the  ground,  and  on  account 
of  the  distance  from  the  middle  of  the  car  to  the  position  a  man  would  occu- 
py on  the  outside  of  the  same,  it  was  physically  impossible  for  the  plaintiff 
to  be  kicked  from  the  car  in  that  position,— then  all  these  matters  are  proper 
for  your  consideration  in  determining  the  truth  of  the  plaintiff's  statement. 

"(9)  In  this  case  the  defendant  has  adduced  evidence  tending  to  show 
that  after  leaving  Jackson  the  plaintiff's  train  made  a  full  stop,  and  that 
the  trespassers  on  the  train,  including  the  plaintiff,  were  then  warned  off 
and  got  off  the  train;  that,  after  the  train  moved  on,  they  got  back  upon 
the  train;  that  the  train  stopped  a  second  time;  that  again  the  trespassers, 
including  the  plaintiff,  were  warned  off  and  removed;  that  both  of  these 
stops  were  for  the  sole  purpose  of  removing  those  trespassers  from  the 
train;  that  no  one  of  the  train  employes  at  any  time  touched  or  got  his 
hand  upon  the  person  of  the  plaintiff;  that  both  of  these  stops  of  the  train 
were  south  of  the  point  where,  upon  the  next  morning,  a  quantity  of  blood 
was  found  upon  the  track,  and  one  of  the  plaintiff's  fingers  was  picked  up; 
that  this  point  where  tlie  blood  and  the  finger  were  foimd  was  at  a  point 
where  the  train  was  moving  forward  after  its  second  stop,  and  two  hundred 
and  forty  yards  distant  from  the  north  end  of  the  depot;  that  none  of  the 
train  hands  heard  the  cries  of  pain  which  the  plaintiff  declares  he  made 
at  the  time  he  was  injured.  Now,  if  the  evidence  which  has  been  submitted 
by  the  defendant  satisfies  you  of  the  general  truth  of  the  theory  above 
outlined,  then  your  verdict  will  be  for  the  defendant." 

On  this  paper  the  trial  judge  made  the  following  note:  *1n  so  far 
as  these  requests  are  pertinent  and  permissible,  the  court  prefers  to 
give  them  in  his  own  language."  The  judge,  on  his  own  motion,  gave 
an  extended  and  comprehensive  charge  to  the  jury,  embracing  such  in- 
structions as  he  considered  pertinent  to  all  the  features  of  the  case 
presented  by  the  pleadings  and  the  proof.  There  was  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  the  sum  of  f  1,750,  from  which 
the  defendant  has  sued  out  and  prosecutes  this  writ  of  error. 

The  assignment  of  errors  suggests:  (1)  That  the  court  erred  in  rul- 
ing that  the  testimony  of  a  certain  witness  (Hartswell),  set  out  in  the 
bOl  of  exceptions,  .had  anything  to  do  with  the  case,  and  in  directing 
the  defendant's  counsel  to  desist  from  their  discussion  of  the  same. 
The  bill  of  exceptions  referred  to  shows  the  testimony  of  that  witness 
in  full,  and  shows  that  at  the  close  of  his  examination  on  the  stand 
the  court  announced:  "I  fail  to  discover  any  materiality  in  any  of 
this  testimony.  It  is  perhaps  interesting  as  illustrative  of  a  certain 
phase  of  life  and  existence,  but  it  has  no  material  relation  to  this  case. 
The  boy  denies  that  the  witness  is  his  father.  In  law  he  is  not  his 
father,  although  perhaps  the  author  of  his  existence."  We  have  read 
the  testimony  of  the  witness  referred  to  with  care,  and,  like  the  trial 
judge,  we  cannot  discover  in  it  anything  that  is  material  to  any  of  the 
issues  in  the  case.  The  jury  must  have  understood  the  court  to  have 
ruled  it  out.  Counsel  should  have  so  understood  it.  And  when, 
disregarding  the  clear  announcement  of  the  court,  counsel  was  pro- 
ceeding to  discuss  this  testimony  to  the  jury,  the  court  properly  for- 
bade it 
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Thcf  errors  numbered  2  to  8,  inclusive,  suggest  tliat  the  court  erred 
in  refusing  requests  to  charge  numbered  4  to  9,  inclusive,  as  given 
above.  We  here  quote  with  approval  the  language  of  a  distinguished 
judge,  who,  on  a  Uke  occasion,  attached  this  note  to  a  similar  request 
for  charges: 

"The  court  declined  to  give  the  requests  to  charge  the  jury,  as  indicated 
above,  for  the  reason  that,  in  so  far  as  they  were  deemed  proper,  they  were 
thought  to  be  covered  by  the  instructions  given,  and  also  because  it  is  regarded 
as  a  pernicious  practice  to  couch  voluminous  instructions  to  the  Jury  in  the 
precise  language  desired  by  counsel,  when  the  court,  in  the  performance  of  Its 
duty,  thinks  it  more  conducive  to  a  fair  trial  to  use  language  not  colored  by 
the  zealous  anxiety  of  the  advocate,  even  though  the  language  of  the  presiding 
judge  may  not  be  altogether  so  felicitous  as  that  suggested  by  counsel.  This 
is  especially  true  when  the  requests  for  instructions  are  so  extensive  as  practi- 
cally to  appropriate  all  the  functions  of  the  court  with  relation  to  Instructions 
to  the  jm7." 

We  have  observed  that  in  suits  by  persons  claiming  damages  from 
railroad  companies  for  personal  injuries  inflicted  by  the  operation 
of  their  trains,  an  elaborate  thesis  on  the  subject  of  the  carrier's 
liability,  compiled  by  the  defendant's  counsel  from  language  found 
in  the  reported  opinions  of  courts  of  last  resort,  or  in  the  headnotes 
to  such  opinions,  and  applied  argumentatively  to  the  counsePs  view 
of  the  proof  in  the  particular  case  on  trial,  so  as  to  embrace  and 
exhaust  every  feature  of  it,  is  almost  invariably  presented  to  the 
court  before  the  judge  delivers  his  own  charge  to  the  jury.  We 
think  it  is  safe  to  say  that  the  United  States  judges,  who  are  ap- 
pointed for  good  behavior,  are  somewhat  conversant  with  the  re- 
ported opinions  of  courts  of  last  resort  on  questions  so  constantly 
before  the  courts  as  the  questions  involved  in  this  case.  The  object 
in  presenting  such  requests  to  charge  appears  to  be  to  furnish  a 
basis  for  assignments  of  error.  It  is  not  rational  to  suppose  that 
learned  counsel,  practicing  before  a  court  presided  over  by  a  judge 
whose  tenure  is  permanent,  and  with  whose  modes  of  thought  and 
method  of  action  they  are  or  may  become  so  well  acquainted,  rea- 
sonably expect  such  a  judge  to  give  exactly  in  the  language  they 
use  the  particular  and  numerous  instructions  they  request.  Con- 
sidered, therefore,  as  a  basis  for  an  assignment  of  error,  it  is  ap- 
propriate to  suggest  to  such  counsel  that  the  object  of  an  assign- 
ment of  error  is  to  reach  the  minds  of  the  judges  of  the  court  of  er- 
rors; and  for  this  purpose  the  oflSce  of  a  requested  charge  is  to 
make  specific  the  counsePs  exceptions  to  an  erroneous  charge  given 
by  the  court,  or  an  omission  to  charge  on  a  point  or-matter  calling 
for  instructions. 

We  have  observed,  and  have  more  than  once  remarked,  on  an- 
other general  tendency  in  the  practice  of  counsel  representing  rail- 
road corporations  (and  not  always  restricted  to  them),  inducing 
them  to  bring  to  this  court,  on  one  ground  or  another,  all  of  the 
evidence  offered  on  the  trial  in  the  circuit  court.  In  the  bill  of  ex- 
ceptions in  this  case  we  find  this  language: 

"Evidence  was  adduced  In  behalf  of  the  plaintiff  and  defendant,  which  is 
hereto  attached  as  ^Exhibit  A/  and  made  a  part  of  this  bill  of  exceptions,  and 
Identified  by  the  signature  of  said  Judge;  said  evidence  being  material  to  the 
understanding  of  the  cause,  and  being  all  of  the  evidence  that  was  adduced 
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by  either  party  in  said  cause,  the  whole  of  the  same  being  material  to  an  on- 
d^rstanding  of  the  exceptions  made  and  errors  assigned." 

Waiving  the  compliment  to  the  judicial  vision  of  the  circuit  court 
of  appeals,  we  suggest  that  it  is  not  conducive  to  our  understand- 
ing of  the  exceptions  made  and  the  errors  assigned  to  send  up  to 
us  76  printed  pages  of  questions  and  answers,  showing  the  direct, 
cross,  and  redirect  examination  of  various  witnesses  on  the  stand, 
the  tendency  of  which  testimony  to  support  the  contradictory  con- 
tentions of  the  parties  could  easily  have  been  clearly  stated  on  a 
single  page. 

The  fourth  request  should  not  have  been  given,  because  it  did 
not  fairly  state  the  plaintiff's  testimony.  His  testimony  does  not 
show  that  he  forcibly  resisted  the  effort  to  remove  him  from  the 
tram.  It  does  show  that,  while  the  train  was  still  moving  at 
the  rate  of  three  or  four  miles  an  hour,  the  flagman  seized  him  by 
his  feet,  and  he  held  onto  the  rod  with  his  left  hand,  to  keep  from 
falling  so  that  the  wheel  would  run  over  his  arm.  The  fifth  re- 
quest was  properly  refused,  because  it  is  not  sound  as  matter  of  law. 
Though  the  plaintiff  was  a  trespasser,  after  his  presence  was  discov- 
ered the  corporation  did  owe  hini  the  duty  which  humanity  imposed. 
The  first  request  numbered  6  was  properly  refused,  because  it  un- 
dertakes to  give  the  plaintiff's  statement, — referring,  doubtless,  to  his 
statement  as  a  witness  on  the  stand, — and  is  subject  in  a  higher 
degree  to  the  criticism  which  we  have  made  on  request  No.  4.  The 
next  request,  also  numbered  6,  was  properly  refused,  because  the 
hypothesis  which  it  submits  to  the  jury  finds  no  reasonable  support 
from  the  testimony  taken  as  a  whole,  and,  further,  because,  in  view 
of  the  fact  that  the  train  was  moving  at  the  time,  the  instruction 
is  not  sound,  even  if  the  hypothesis  it  submits  was  supported  by 
the  preponderance  of  the  proof.  And  especially  is  this  true  when 
we  consider  the  tender  years  of  the  trespasser.  The  seventh  re- 
quest should  have  been  refused,  because  12  men  competent  to  sit  on 
a  jury  do  not  require  to  be  instructed  that,  if  the  plaintiff's  allega- 
tions have  been  disproved,  he  cannot  recover.  And  the  concluding 
line  of  this  request  is  a  non  sequitur. 

Bequests  Kos.  8  and  9  should  have  been  refused,  because  they 
undertake  to  sum  up  the  evidence  in  behalf  of  the  defendant,  as 
drawn  from  the  testimony  offered  by  the  defendant,  and  from  the 
pleadings  and  the  testimony  of  the  plaintiff,  and  they  do  not  state  with 
anything  like  judicial  fairness  and  fullness  what  the  evidence  tends 
to  prove,  but  in  a  confused  way  seek  to  emphasize  unduly  certain 
detached  elements  in  the  case,  consisting  partly  of  direct  testimony, 
but  largely  of  conclusions  of  fact  expressed  by  the  different  wit- 
nesses, and  conclusions  of  fact  and  of  law  deduced  by  the  counsel 
from  the  direct  testimony  and  the  conclusions  of  the  witnesses. 
We  conclude  that  there  was  no  error  in  refusing  these  requests  as 
tendered  to  the  court  before  it,  on  its  own  motion,  had  charged  the 
jury.  The  ninth  error  assigned  is  that  the  court  failed  to  charge 
the  jury  with  reference  to  the  effect  of  the  impeachment  of  the  plain- 
tiff by  "the  proof  of  his  previous  contradictory  statements.  There 
was  no  request  in  writing  tendering  to  the  court  a  proper  instruction 
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on  this  subject,  even  if  the  case  called  for  an  instruction  on  the 
subject,  which  is  by  no  means  apparent  to  us.  The  record  shows 
that  in  the  midst  of  his  oral  argument  to  the  jury,  while  discussing 
what  the  counsel  claimed  to  be  discrepancies  between  statements 
made  by  the  plaintiff  on  the  stand  and  statements  he  had  made  to 
others,  counsel  turned  to  the  court,  and  orally  requested  the  court 
to  submit  to  the  jury  a  proper  instruction  bearing  upon  that  phase 
of  the  proof.  It  was  not  error  in  the  court  to  omit  to  comply  with 
this  request  thus  made.  The  tenth,  eleventh,  twelfth,  and  thir- 
teenth errors  assigned  suggest  that  the  court  erred  in  giving  certain 
portions  of  his  general  charge.  We  do  not  discuss  them  in  detail. 
We  have  examined  them  in  detail,  and  read  them  carefully  in  con- 
nection with  all  of  the  other  portions  of  the  charge,  and,  thus  read, 
we  do  not  find  in  them  any  error  for  which  the  case  should  be  re- 
versed. It  follows  that  the  judgment  of  the  circuit  court  should  be, 
and  it  is,  affirmed. 

NOTE. 

Duty  of  Railroad  Company  to  One  Stealing  Bide  on  Its  Train. 

i.  Oeneral  Principles. 

[a]  (Ky.  App.  1800)  Where  one,  while  riding,  as  a  trespasser,  under  de- 
fendant's freight  car,  was  injured  by  faUIng  under  the  wheels,  and  the 
question  in  issue  was  as  to  whether  plaintiff  so  fell  and  was  injured  by  rea- 
son of  being  pushed  from  the  car  by  one  of  defendant's  brakemen  or  from 
some  other  cause,  it  was  error  to  instruct  that  plaintiff  was  not  entitled  to 
recover,  however  violently  ejected  from  the  car,  in  case  he  was  himself 
guilty  of  negligence  which  contributed  to  his  injury.— Thurman  v.  Railroad 
CJo.,  34  S.  W.  803. 

[b]  (Minn.  Sup.  1805)  Trainmen  are  not  bound  to  use  reasonable  care  to 
see  that  a  trespasser  does  not  expose  himself  to  personal  injury.— McNamara 
V.  RaUway  Co.,  63  N.  W.  726,  61  Minn.  206. 

[c]  (Pa.  Sup.  1887)  A  trespasser  upon  a  railroad  train  cannot  be  ejected 
therefrom  without  a  reasonable  regard  for  his  safety;  and,  where  the  facts 
of  a  case  are  such  as  to  leave  room  for  doubt  whether  such  reasonable 
regard  has  or  has  not  been  used,  the  question  is  for  the  Jury.— Arnold  v. 
Railroad  Co.,  8  Atl.  213,  115  Pa.  St.  135. 

[d]  (Tex.  Civ.  App.  1803)  A  railroad  company,  after  it  has  discovered  a 
trespasser  on  one  of  its  ears,  Is  bound  to  afTord  him  an  opportunity  to  leave 
without  exposing  him  to  unnecessary  danger,  and  is  liable  for  his  death, 
caused  by  his  being  forced  to  leave  the  car  while  in  motion.— Railway  Co,  v. 
Mother,  24  S.  W.  70,  5  Tex.  Civ.  App.  87. 

[e]  (Tex.  Civ.  App.  1804)  The  law  as  to  unnecessary  violence  in  the  expul- 
sion of  a  person  from  a  train  is  the  s^me  whether  the  person  is  rightfully 
or  wrongfully  on  board.— Southern  Pac.  Co.  v.  Kennedy,  20  S.  W.  3^,  9  Tex. 
Civ.  App.  232. 

[f]  (Tex.  Civ.  App.  1806)  In  an  action  against  a  railroad  company  for  in- 
juries to  a  trespasser,  caused  by  his  being  compelled  by  a  brakeman  to 
Jump  from  the  train  while  moving,  a  charge  that  **defendant  had  the  right 
to  order  him  off  such  train,  or  to  eject  him  therefrom,  or  to  do  both,  but  in 
doing  so  it  was  the  duty  of  defendant  to  use  reasonable  and  ordinary  care, 
under  the  circumstances  of  the  case,  so  as  to  not  injure  him/*  did  not  require 
too  high  a  degree  of  care.— Railroad  Co.  v.  Grigs  by,  35  S.  W.  815,  13  Tex. 
Civ.  App.  630. 

[g]  (Utah  Sup.  1803)  Where  plaintiff  was  Injured  through  the  gross  negli- 
gence of  defendant's  trainmen,  who  had  knowledge  that  he  was  on  the 
train,  defendant  is  liable  for  the  injury,  even  if  the  plaintiff  was  a  tres- 
passer.— Everett  v.  Railway  Co.,  34  Pac.  280,  0  Utah,  340. 
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[h]  (Va.  Sup.  Ct.  App.  1890)  A  trespasser  on  a  train  must  be  given  a  rea- 
sonable opportunity  to  alight  without  danger,  and  may  recover  for  injuries 
received  through  being  forced  to  leave  the  train,  while  it  is  in  motion,  by 
employ ('s  acting  within  the  scope  of  their  employment— Railroad  Co.  v.  An- 
derson, 25  S.  E.  Ml,  93  Va.  650. 

2.  Children. 

[a]  (Til.  App.  1S93)  An  engineer  must  exercise  ordinary  care  for  the  safety 
of  a  boy  who  is  wrongfully  on  his  locomotive,  in  his  efforts  to  get  the  boy 
off.— RaUway  Co.  v.  Doherty.  53  111.  App.  282.  • 

[b]  (Ind.  Sup.  1895)  Plaintiff,  an  active  boy,  eight  years  old,  in  disregard 
of  the  engineer's  warning,  Jumped  on  a  freight  train  moving  up  a  sharp 
grade,  eight  miles  an  hour,  and  clung  to  the  iron  loop  on  the  car,  provided 
for  that  purpose,  with  one  foot  on  the  grease  box  of  the  truck.  Held,  that 
the  fact  that  the  trainmen  saw  him  hanging  there,  and  did  not  stop  the 
train,  did  not  render  the  company 'liable  for  injuries  received  by  him  in 
jumping  off.— Railroad  Co.  v.  Redding,  39  N.  E.  921,  140  Ind.  101. 

[c]  (Miss.  Sup.  1895)  A  boy  13  years  of  age,  who  had  boarded  a  moving 
freight  train,  was  ordered  by  the  conductor  to  get  off  while  the  train  was 
yet  in  motion,  but  running  more  slowly  than  when  he  got  on;  and.  In  at- 
tempting to  obey,  he  fell  under  the  train,  and  was  injured.  Held,  that  the 
question  as  to  whether  the  act  of  the  conductor  was  negligence  was  for  the 
Jury.— Thompson  v.  Railroad  Co.,  17  South.  229,  72  Miss.  715. 

[d]  (Mo.  Sup.  1893)  In  an  action  by  a  boy  to  recover  for  injuries  received, 
it  appeared  that  the  watchman  of  a  railroad  company  had  only  one  arm; 
that  the  boy  was  hanging  on  the  ladder  on  the  car;  that  when  the  car 
reached  the  watchman  he  pulled  plaintiff  off,  when  he  fell,  and  was  injured. 
Bdd,  that  the  issue  of  negligence  was  for  the  Jury.— Brill  v.  Eddy,  22  S.  W. 
488.  115  Mo.  596. 

[e]  (Tex.  Civ.  App.  1895)  A  child  12  years  of  age,  and  lacking  in  intelligence, 
who  gets  on  a  moving  train  at  a  street  crossing,  and  is  injured,  may  recover 
a^inst  the  company,  where  its  servants  know,  or  might  have  known,  that 
It  was  in  a  position  of  danger,  and  fail  to  exercise  ordinary  care  to  prevent 
Injury  to  it— Thompson  v.  Railway  Co.,  32  S.  W.  191,  11  Tex.  Civ.  App.  307. 

3.  Who  are  Trespcisaera. 

[a]  (Mich.  Sup.  1896)  A  yardman  in  the  employ  of  a  railroad,  whose  duty 
it  was  to  deliver  freight  cars  from  his  own  company  to  defendant  company, 
and  to  receive  cars  from  defendant  company  to  his  own,  and  who  at  the 
most  had  only  an  invitation  from  defendant  to  visit  its  yards  from  time  to 
time  to  see  If  there  were  cars  for  plaintiff's  road,  cannot  recover  of  defend- 
ant for  injuries  received  from  getting  on  the  side  of  defendant's  train,  with- 
out invitation,  and  without  the  knowledge  of  any  of  the  crew,  for  the  purpose 
of  going  to  defendant's  yard;  plaintiff  being  a  trespasser.— Grunst  v.  Rail- 
way Co.,  67  N.  W.  335,  109  Mich.  342. 

4.  Authority  of  Servant  to  Eject  Trespasser, 

[a)  (Ala.  Sup.  1893)  A  trespasser  on  a  railroad  train  is  entitled  to  recover 
for  a  wanton,  willful,  or  intentional  wrong  committed  by  a  brakeman  with- 
in the  scope  of  his  employment  and  to  have  exemplary  damages  included 
In  the  verdict— Railroad  Co.  v.  Seals,  13  South.  917.  100  Ala:  368. 

[b)  (Ga.  Sup.  1890)  I'nder  Code,  i  3033.  a  railroad  company  is  liable  for 
an  injury  to  a  child,  though  a  trespasser,  caused  by  the  willful  act  of  its 
employ^  in  pushing  such  child  from  a  moving  train,  whether  ejecting  tres- 
passers from  the  train  was  or  was  not  within  the  scope  of  such  employe's 
duties.— Smith  v.  Railway  Co..  27  S.  E.  725.  100  Ga.  96. 

[c)  (Ga.  Sup.  1896)  Where  there  is  evidence  to  show  that  plaintiff's  child 
was  wantonly  pushed  from  a  car  forming  a  part  of  a  moving  train. of  the  de- 
fendant and  seriously  Injured,  and  also  evidence  from  which  it  could  have 
been  inferred  that  the  person  by  whom  the  child  was  pushed  from  the  car  was 
at  the  time  in  the  employment  and  service  of  the  defendant  on  that  train, 
the  ease  should  be  submitted  to  the  Jury.— Smith  y.  Railway  Co.,  27  S.  E. 
7^,  100  Ga.  96. 
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[d]  (Kan.  Sup.  1887)  It  is  within  the  scope  of  the  general  authority  of  a 
brakeman  on  a  freight  train  to  prevent  trespassers  from  getting  on  the  train, 
and  to  remove  such  persons  who  wrongfully  get  thereon;  but  if,  in  so  doing, 
he  does  not  exercise  care  and  caution,  but  acts  wantonly  or  maliciously, 
and  an  injury  results,  the  railroad  company  is  liable.— Railroad  Co,  v.  Kelley, 
14  Pac.  172,  36  Kan.  655. 

[e]  (Ky.  App.  1893)  A  brakeman  has  an  implied  authority  to  remove  from 
his  train,  in  a  lawful  manner,  a  trespasser  found  on  a  car  platform.— Smith 
v.  Railroad  Co.,  23  S.  W.  652,  95  K:y.  11. 

[f]  (Miss.  Sup.  1893)  A  railroad  company  is  not  liable  to  a  trespasser  on  Its 
trains  for  personal  Injuries  caused  by  the  willful  and  malicious  misconduct 
of  its  servant,  unless  the  act  complained  of  was  done  in  the  discharge  of 
the  servants  duty,  and  within  the  line  of  his  employment— Railroad  Co.  v. 
Harris,  14  South.  263,  71  Miss.  74. 

[g]  (Miss.  Sup.  1897)  Where  a  flagman,  whose  duty  it  is,  on  discovering  a 
trespasser  on  a  train,  to  take  him  to  the  conductor,  and  then,  if  so  directed, 
to  stop  the  train,  and  put  him  off,  ejects  a  trespasser  on  his  own  responsi- 
bility while  the  train  is  in  motion,  the  company  is  liable  for  the  resulting 
Injury.— Railway  Co.  v.  Hunter,  21  South.  304,  74  Miss.  444. 

[h]  (Mo.  App.  1888)  A  boy  stealing  a  ride  on  a  freight  train  was  ordered 
to  get  off  by  the  brakeman,  and  objected  to  doing  so  because  the  train  was 
moving  too  rapidly,  but  nevertheless  began  to  do  so,  when  the  brakeman 
stepped  on  his  fingers  as  he  was  going  down  the  ladder,  causing  him  to 
relax  his  hold  and  fall  to  the  ground.  Hdd,  that  the  railroad  company  was 
not  liable  for  the  injuries  sustained,  in  the  absence  of  evidence  showing 
that  the  brakeman*s  acts  were  within  the  scope  of  his  employment.— Farber 
V.  Railway  Co.,  32  Mo.  App.  378. 

[l]  (N.  Y.  Sup.  1894)  Where,  in  an  action  for  personal  injuries  against  a 
railroad  company,  the  evidence  shows  that  plaintiff  was  knocked  from  a  car 
by  a  brakeman  in  defendant's  employ,  whether  such  act  was  within  the 
scope  of  his  authority  Is  a  question  for  the  Jury.— Lang  v.  Railroad  Co.,  30  N. 
Y.  Supp.  137,  80  Hun,  275. 

[j]  (N.  Y.  Com.  PI.  1894)  Authority  of  a  street-car  driver  to  expel  trespasser 
from  the  car  is  implied  from  the  employment,  and  therefore  the  company  is 
liable  for  unnecessai^y  violence  of  the  driver  In  exercising  such  authority.— 
Amato  V.  Railroad  Co.,  29  N.  Y.  Supp.  51,  9  Misc.  Rep.  4. 

[k]  (Tex.  Civ.  App.  1893)  A  railroad  company  is  not  liable  for  the  willful 
act  of  a  brakeman  in  kicking  a  trespasser  from  its  moving  train,  whereby 
the  latter  was  killed,  in  the  absence  of  evidence  to  show  that  it  was  within 
the  general  scope  of  the  brakeman's  authority  to  eject  trespassers  from  Its 
trains.  Railway  Co.  v.  Anderson,  17  S.  W.  1039,  82  Tex.  519,  followed.— 
Railway  Co.  v.  Moody,  23  S.  W.  41. 

[1]  (Tex.  Civ.  App.  1893)  Evidence  that  a  railroad  company  had  knowledge 
of  a  custom  of  its  brakemen  to  order  trespassers  from  Its  cars,  and  to  eject 
them  therefrom,  supports  a  finding  by  the  jury  that  it  had  vested  its  brake- 
men  with  Implied  authority  to  order  trespassers  from  the  cars,  so  as  to  ren- 
der it  liable  for  the  improper  exercise  of  such  authority  by  one  of  them. — 
Railway  Co.  v.  Mother,  24  S.  W.  79,  5  Tex.  Civ.  App.  87. 

[m]  (Tex.  Civ.  App.  1893)  A  trespasser  improperly  expelled  from  a  car  by 
a  brakeman,  who  seeks  to  hold  the  company  liable  therefor,  must  show  that 
the  acts  of  the  brakeman  were  within  the  scope  of  authority  in  fact  conferred 
on  him  by  the  company,  since  the  duty  of  expelling  trespassers  rests,  prima 
facie,  on  the  conductor.— Railway  Co.  v.  Mother,  24  S.  W.  79,  5  Tex.  Civ. 
App.  87. 

[n]  (Tex.  Civ.  App.  1894)  A  railroad  company  is  liable  for  the  act  of  a 
conductor  who,  having  ordered  a  trespasser  from  one  of  Its  trains,  shot 
him  while  he  was  in  the  act  of  alighting,  unless  the  shooting  was  not  done 
for  the  purpose  of  forcing  the  trespasser  to  get  off.  but  from  personal  resent- 
ment.—Southern  Pac.  Co.  V.  Kennedy,  29  S.  W.  394,  9  Tex.  Civ.  App.  232. 

[o]  (W.  Va.  Sup.  Ct.  App.  1891)  To  charge  a  railroad  company  for  the  will- 
ful wrong  of  an  employ^  in  forcing  a  trespassing  boy  from  a  moving  train, 
whereby  he  Is  Injured,  It  must  appear  that  the  act  was  In  the  course  of  the 
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employe's  business,  and  within  the  scope  of  his  authority.— Bess  v.  Railway 
Co.,  14  S.  E.  234,  35  W.  Va.  492. 

6.  Manner  of  Ejecting  TrespcLsser, 

[a]  (Ind.  Sup.  1893)  Though  plaintiff  in  an  action  against  a  street-railway 
company  for  personal  injuries  resulting  from  his  ejectment  was  wrongfully 
on  the  car,  defendant  would  be  liable  if  the  conductor  used  more  force  than 
was  necessary  to  eject  him,  regardless  of  whether  he  thought  that  he  was 
using  more  than  was  necessary.— Railroad  Co.  v.  Willoeby,  33  N.  E.  627,  134 
Ind.  563. 

[b]  (Ky.  App.  1896)  A  trespasser,  who  was  injured  while  trying  to  climb 
upon  a  car  in  a  slowly-moving  freight  train,  which  he  was  prevented  from  do- 
ing by  a  brakeman,  cannot  recover  damages  from  the  railroad  company, 
unless  the  injury  was  caused  by  the  use  of  unnecessary  force  by  the  brake- 
man.— Railroad  Co.  V.  Bernard,  37  S.  W.  841. 

[c]  (ilo.  Sup.  1893)  Where  a  day  watchman  in  the  employ  of  receivers  of 
a  railroad  company  falls  to  use  ordinary  care  in  removing  a  boy  from  a 
moving  car  on  which  the  latter  is  riding  in  violation  of  a  city  ordinance 
making  such  act  a  misdemeanor,  the  receivers  are  liable  for  any  injuries 
to  the  boy  caused  by  the  negligence  of  such  watchman.— Brill  v.  Eddy.  22  S. 
W.  488,  115  Mo.  596. 

[d]  (N.  J.  Sup.  1888)  A  railroad  passenger  who  Is  unprovided  with  a  ticket 
entitling  him  to  ride,  and  who  refuses  to  either  pay  his  fare  or  leave  the 
train,  may  be  forcibly  ejected  by  the  agents  of  the  company.  If,  in  so  doing, 
there  is  more  violence  than  is  necessary,  the  company  and  its  agents  are 
liable  for  damages  resulting.— Jardine  v.  Cornell,  14  Atl.  590,  50  N.  J.  Law, 
485. 

[e]  (Tex.  Civ.  App.  1895)  A  railroad  company  is  liable  in  damages  to  a  tres- 
passer who  was  ejected  from  a  moving  train  by  the  porter,  and  seriously 
injured,  when  greater  force  than  necessary  was  used.— Railway  Co.  v.  Huff- 
man, 32  S.  W.  30. 

6.  Time  of  Ejecting  Trespasser — Moving  Train. 

[a]  (111.  Sup.  1888)  A  railroad  is  liable  for  injuries  to  a  child  seven  years 
of  age  who  was  riding  on  an  engine  in  violation  of  the  rules  of  the  company, 
and,  while  the  engine  was  in  motion,  was  told  by  the  engineer  to  get  off, 
which  he  did,  being  thereby  injured,  whether  the  child  was  or  was  not  on 
the  engine  by  the  engineer's  invitation.— Railway  Co.  v.  West,  17  N.  B,  788, 
125  111.  320. 

[b]  (111.  App.  1893)  A  railway  company  is  liable  for  injury  to  a  trespasser 
forcibly  ejected  by  its  brakeman  from  its  train  while  in  rapid  motion.— Rail- 
road Co.  V.  Reagan,  52  111.  App.  488. 

[c]  (Kan.  Sup.  1887)  Where  a  boy  15  years  old  gets  upon  a  freight  train 
wrongfully,  and  as  a  trespasser,  for  the  purpose  of  riding  without  paying 
his  fare,  and  is  commanded  by  the  brakeman  to  jump  off  the  train  while 
in  dangerous  motion,  in  the  nighttime,  and  in  obedience  to  that  command, 
and  in  fear  of  being  thrown  off,  jumps  off  the  train,  and  Is  run  over  and  in- 
jured, the  company  is  liable.— Railroad  Co.  v.  Kelley,  14  Pac.  172,  36  Kan.  655. 

[d]  (Ky.  App.  1893)  Where  a  ^rakeman,  in  removing  a  trespasser,  kicks 
him  from  the  train  while  in  rapid  motion,  the  railroad  company  is  liable  for 
injuries  caused  thereby.— Smith  v.  Railroad  Co.,  23  S.  W.  652,  95  Ky.  11. 

[e]  (Mo.  Sup.  1897)  In  an  action  for  ejection  of  plaintiff's  son,  a  trespasser, 
by  a  brakeman  acting  within  the  scope  of  his  employment,  an  instruction 
that  if  "said  employ^  forced  plaintiff's  son  to  comply  with  such  order  by 
stepping  on  his  lingers  on  the  ladder  whereon  plaintiff's  son  was  then  stand- 
ing, and  that  in  so  doing  said  employ^  failed  to  exercise  ordinary  care  to 
put  off  said  son  of  plaintiff  in  a  place  and  manner  safe  to  life  and  limb 
(regard  being  had  to  all  the  facts  and  circumstances  shown  by  the  evi- 
dence)," the  verdict  should  be  for  plaintiff,  authorizes  a  finding  for  plaintiff 
if  the  brakeman  negligently  ordered  the  son  to  leave  the  train  while  in  mo- 
tion, and  he  was  injured  while  obeying  the  order,  though  the  brakeman  may 
not  have  stepped  on  his  fingers  to  force  him  off.— Farber  v.  Railway  Co., 
40  S.  W.  932,  139  Mo.  272. 
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[f]  (Mo.  Sup.  1897)  Where  a  brakeman,  acting  within  the  scope  of  his  au- 
thority,  negligently  ordered  a  trespasser  to  alight  from  a  moving  train,  and 
the  trespasser  was  injured  while  obeying  the  order,  the  company  is  liable, 
though  no  actual  force  was  used.— Farber  v.  Railway  Co.,  40  S.  W.  932.  139 
Mo.  272. 

[g]  (Tex.  Civ.  App.  1893)  In  an  action  for  the  death  of  a  trespasser  on  one 
of  defendant's  trains,  who  was  forced  to  leave  a  freight  car,  while  in  motion, 
through  the  "cuddy  hole,"  it  is  proper  to  charge  that  defendant  is  liable  if 
he  was  compelled  to  leave  by  one  of  defendant's  duly-authorized  servants 
at  a  time  and  under  circumstances  rendering  it  * 'dangerous"  so  to  do,  with- 
out charging  specifically  as  to  the  degree  of  danger.— Railway  Co.  v.  Mother, 
24  S.  W.  79,  6  Tex.  Civ.  App.  87. 


(87  Fed.  463.) 

In  re  THOMAS. 

(Chrult  CovLTt  of  Appeals,  Sixth  Circuit     April  5,  189a) 

No.  522. 

Olbomargarinb— Use  in  National  Soldiers'  Home— Regulation  by  Statb. 
The  governor  of  the  Soldiers*  Home  at  Dayton,  Ohio,  in  serving  to  the 
inmates  as  food  oleomargarine  furnished  by  the  government,  is  not  subject 
to  the  law  of  the  state  prescribing  the  manner  in  which  oleomargarine  shall 
be  used  in  eating  hquses.  The  legislature  having  no  power  to  regulate  the 
conduct  of  such  institution,  the  statute  is  to  be  construed  as  not  applyhig 
thereto. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Southern  District  of  Ohio. 

This  was  an  application  by  J.  B.  Thomas,  governor  of  the  Sol- 
diers' Home  at  Dayton,  Ohio,  for  a  writ  of  habeas  corpus  to  release 
him  from  imprisonment  under  state  process  for  alleged  violation 
of  the  state  statutes  in  serving  to  the  inmates  of  the  Home  oleo- 
margarine, without  first  complying  with  the  state  regulations  in 
that  regard.  The  petitioner  was  discharged  by  the  circuit  court, 
and  the  present  appeal  was  taken  from  its  order.  The  opinion  filed 
below,  and  here  reprinted  from  82  Fed.  304,  was  in  full  as  follows: 

TAFT,  Circuit  Judge.  In  this  case  J.  B.  Thomas  has  filed  a  peti- 
tion for  a  writ  of  habeas  corpus.  His  petition  states  that  he  was 
on  March  2,  1897,  and  has  since  continued  to  be,  governor  of  the  Cen- 
tral Branch  of  the  National  Military  Home  for  Disabled  Volunteer 
Soldiers,  which  is  located  in  Montgomery  county,  Ohio,  on  certain 
grounds  purchased,  held,  and  used  by  the  United  States  for  the  pur- 
poses set  forth  in  an  act  entitled  ^An  act  incorporating  a  national 
military  and  naval  asylum  for  the  relief  of  the  totally  disabled  oflft- 
cers  and  men  of  the  volunteer  forces  of  the  United  States,"  approved 
March  3,  1865,  and  the  act  amendatory  thereof,  approved  March  21, 
1866,  and  other  acts  amendatory  and  supplementary  thereto;  that 
he  is  unjustly  and  unlawfully  detained  and  deprived  of  his  liberty  at 
the  city  of  Dayton,  in  the  county  aforesaid,  by  one  L.  J.  Shafer,  a 
constable  of  said  county,  by  virtue  of  a  certain  warrant  of  cwnmit- 
ment  issued  by  one  J.  B.  Thompson,  a  justice  of  the  peace  within  and 
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for  said  county,  charging  that  the  petitioner,  as  governor  as  afore- 
said, did,  on  March  2,  1897,  unlawfully  serve  and  furnish  to  the  in- 
mates of  said  National  Military  Home  for  Disabled  Volunteer  Soldiers, 
as  food  to  be  then  and  there  eaten  by  said  inmates,  certain  oleomar- 
garine, in  violation  of  the  statutes  of  the  state  of  Ohio;  that  peti- 
tioner, being  brought  before  said  justice  of  the  peace,  refused  to  plead 
to  said  charge,  and  moved  to  dismiss  the  same  on  the  ground  that 
the  acts  upon  which  said  proceeding  was  founded  were  done  by  him 
in  the  discharge  of  his  duty  as  governor  of  said  national  home  under 
the  authority  of  the  board  of  managers  in  charge  of  said  institution 
by  virtue  of  the  acts  of  congress  aforesaid,  and  by  authority  of  said 
acts;  that  they  were  entirely  done  and  performed  on  the  grounds 
acquired,  used,  and  controlled  by  the  United  States  for  the  purpose 
of  said  home,  and  with  reppect  to  the  inmates  thereof,  only  in  their 
maintenance  and  support  by  the  United  States,  and  not  otherwise, 
said  acts  having  consisted  merely  in  distributing  to  them  supplies 
procured  for  such  use  by  authority  of  congress  and  said  board  of 
managers;  that  the  facts  averred  above  as  the  ground  of  said  motion 
are  true;  that,  notwithstanding  the  premises,  said  justice  of  the 
peace  proceeded  to  try  petitioner  on  said  charge,  found  and  adjudged 
him  guilty  of  the  offense  aforesaid,  and  sentenced  him  to  pay  a  fine 
of  f  50,  and  stand  committed  until  the  same  should  be  paid,  and  there- 
upon issued  the  warrant  of  commitment  aforesaid.  Petitioner  avers 
that  said  justice  of  the  peace  had  no  jurisdiction  over  the  lands  and 
territory  whereon  said  acts  were  done,  or  over  the  petitioner,  by  rea- 
son of  said  acts,  and  that  said  proceedings  and  warrant  of  commit- 
ment are  wholly  void.  A  writ  of  habeas  corpus  issued  upon  this 
petition.  The  body  of  the  petitioner  was  produced  into  court.  The 
constable  made  a  return  that  he  held  the  said  J.  B.  Thomas  under 
the  commitment  of  a  magistrate  as  averred  in  the  petition.  On  the 
hearing  in  this  court  it  appeared  that  there  was  an  agreed  statement 
of  facts  in  the  cause  before  the  justice  of  the  peace  as  follows: 

'*The  following  facts  are  agreed  upon  to  support  the  issues  In  the  above-en- 
titled cause:  It  Is  agreed  on  behalf  of  the  state  of  Ohio,  CJharles  H.  Hosier, 
Its  attorney  in  this  action,  being  present,  and  consenting  thereto,  and  the  de- 
fendant, J.  B.  Thomas,  being  present,  and,  with  counsel,  also  agreeing  thereto: 
(1)  That  on  the  2d  day  of  March,  1897,  Joseph  B.  Blackburn  was,  and  now  is, 
the  food  and  dairy  commissioner  of  the  state  of  Ohio.  (2)  That  on  the  2d  day 
of  March,  1897,  J.  B.  Thomas  was,  and  now  is,  the  duly  chosen  and  acting  gov- 
ernor of  the  Central  Branch  of  the  National  Home  for  Disabled  Volunteer 
Soldiers,  located  in  the  county  of  Montgomery,  state  of  Ohio,  and  as  said  gov- 
ernor was  in  charge  of  the  eating  house  of  the  said  Central  Branch  of  the 
National  Home  for  Disabled  Volunteer  Soldiers.  (3)  Said  eating  house  is  used 
by  said  J.  B.  Thomas  for  serving  and  furnishing  to  the  inmates  of  said  Central 
Brandi  of  the  National  Home  for  Disabled  Volunteer  Soldiers  their  daily  food 
or  rations,  and  is  the  only  place  so  provided  at  said  national  home,  and  Is 
known  as  the  mess  room  of  the  said  Central  Branch  of  the  National  Home  for 
Disabled  Volunteer  Soldiers,  situate  on  the  groimds  purchased,  held,  and  used  by 
the  United  States  therefor;  and  the  acts  complained  of  herein  consisted  In 
causing  oleomargarine  to  be  served  and  furnished,  on  the  2d  day  of  ^larch, 
1897,  as  food  and  as  part  of  the  rations  furnished  to  the  inmates  thereof  under 
appropriation  made  by  the  congress  of  the  United  States  for  the  support  of  said 
inmates;  and  that  no  placard  in  size  not  leas  than  10x14  inches,  having  printed 
thereon  in  black  letters  not  less  in  size  than  1%  inches  square  the  words  *01eo- 
margarine  Sold  and  Used  Here,*  was  displayed  in  said  eating  house.  (4)  The 
affidavit  in  the  cause  is  made  in  conformity  with  a,n  Act  of  the  general  assem- 
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bly  of  the  state  of  Ohio  (Ohio  Laws,  voi.  9Q,  page  23)  entitled  'An  act  to  nmend 
section  3  of  an  act  entitled  "An  act  to  prevent  fraud  and  deception  in  the 
manufacture  and  sale  of  oleomargarine  and  promote  public  health  in  the  state 
of  Ohio/'  passed  May  16,  1894':  'Section  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Ohio,  that  section  3  of  an  act  entitled  "An  act  to  prevent 
fraud  and  deception  in  the  manufacture  and  sale  of  oleomargarine  and  promote 
public  health  in  the  state  of  Ohio,"  be  amended  to  read  as  follows:  "Section  3. 
Every  proprietor,  keeper,  manager  or  person  in  charge  of  any  hotel,  boat, 
railroad  car,  boarding-house,  restaurant,  eating-house,  lunch-counter  or  lunch- 
room, who  therein  sells,  uses,  serves,  furnishes  or  disposes  of  or  uses  in  cook- 
ing, any  oleomargarine,  shall  display  and  keep  a  white  fdacard  in  a  conspicuous 
place,  where  the  same  may  be  easily  seen  and  read,  in  the  dining-room,  eatin«4- 
room,  restaurant,  lunch-room  or  place  where  such  substance  is  furnished, 
served,  sold  or  disposed  of,  which  placard  shall  be  in  size  not  less  than  ten 
by  fourteen  inches,  upon  which  shall  be  printed  in  black  letters,  not  less  in 
size  than  one  and  a  half  inches  square,  the  words  'Oleomargarine  Sold  and 
Used  Here,'  and  said  card  shall  not  contain  any  other  words  than  the  ones  above 
described,  and  such  proprietor,  keeper,  manager  or  person  in  charge  shall  not 
sell,  serve  or  dispose  of  such  substance  as  for  butter  when  butter  is  asked  for 
or  purported  to  be  furnished  or  served."  Sec.  2.  Section  3  of  the  above  re- 
cited act,  passed  l^lay  16,  1894,  is  hereby  repealed,  and  this  act  shall  take  ^ect 
and  be  in  force  from  and  after  its  passage.' " 

By  the  act  of  March  3,  1865  (13  Stat.  509),  the  act  of  March  21, 
1866  (14  Stat  10),  the  act  of  January  23,  1873  (17  Stat  417),  the  act 
of  March  3,  1875  (18  Stat  359),  and  the  act  of  February  26,  1875 
(18  Stat  524),  a  national  home  for  disabled  volunteer  soldiers 
was  established,  and  the  legislation  above  indicated  has  been  em- 
bodied in  sections  4825  to  4837,  inclusive,  of  the  Revised  Statutes  of 
the  United  States.  These  sections  are  now  under  chapter  3  of  title 
59  of  "Hospitals  and  Asylums."  Section  4825  establishes  a  board  of 
managers  of  such  home,  who  are  to  have  perpetual  succession,  with 
the  power  of  holding  personal  and  real  property,  and  of  suing  and 
being  sued.  They  are  also  given  the  power  to  make  rules  and  by- 
laws not  inconsistent  with  the  law,  for  the  purpose  of  carrying  on  the 
business  and  government  of  the  home,  and  to  fix  penalties  thereto. 
Section  4829  provides  that  the  officers  of  the  home  shall  consist  of  a 
governor,  a  deputy  governor,  a  secretary,  and  a  treasurer,  and  such 
other  officers  as  the  managers  may  deem  necessary.  Section  4830 
provides  that  the  board  of  managers  shall  have  authority  to  procure 
from  time  to  time,  at  suitable  places,  sites  for  military  homes  for  all 
persons  serving  in  the  army  of  the  United  States  at  any  time  in  the 
War  of  the  Rebellion,  not  otherwise  provided  for,  who  have  been  or 
may  be  disqualified  for  procuring  their  own  support  by  reason  of 
wounds  received  or  sickness  contracted  while  in  the  line  of  their  duty 
during  the  Rebellion;  and  to  have  the  necessary  buildings  erected, 
having  due  regard  to  the  health  of  location,  facility  of  access,  and 
capacity  to  accommodate  the  persons  entitled  to  the  benefits  thereof. 
Section  4831  appropriates  all  stoppages  or  fines  adjudged  against  offi- 
cers and  soldiers  by  sentence  of  court-martial,  or  forfeitures  on  ac- 
count of  desertion,  and  all  moneys  due  deceased  officers  and  soldiers 
unclaimed  for  three  years  after  their  death,  to  the  establishment  and 
support  of  the  home.  The  managers  are  also  authcwized  to  receive 
donations^  money,  or  property  for  the  benefit  of  the  home,  and  to  hold 
the  same  for  its  exclusive  use.  Section  4832  provides  who  of  the 
officers  and  soldiers  of  the  government  of  the  United  States  shall  be 
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entitled  to  the  benefit  of  the  national  home.  Section  4834  provides 
that  the  board  of  managers  shall  make  an  annual  report  of  the  condi- 
tion of  the  home  to  congress.  Section  4835  provides  that  "all  inmates 
of  the  National  Home  for  Disabled  Volunteer  Soldiers  shall  be  sub- 
ject to  the  rules  and  articles  of  war  and  in  the  same  manner  as  if 
thej  were  in  the  army."  Under  the  laws  of  1865-66  the  first  board 
of  managers  purchased  real  estate  in  Montgomery  county,  near  Day- 
ton. Ohio,  and  tlicre  erected  buildings  to  constitute  a  national  home. 
Since  that  time  branches  have  been  established  in  Augusta,  Me.,  Mil- 
waukee, Wis.,  and  Hampton,  Va.  On  April  13,  1867,  the  legislature 
of  Ohio  pa^ed  the  following  act; 

"Section  1.  That  jurisdiction  of  the  lands  and  their  appurtenances,  which  may 
be  acquired  by  donation  or  purchased  by  the  managers  of  the  National  Asylum 
for  Disabled  Volunteer  Soldiers  within  the  state  of  Ohio,  for  the  uses  and  pur- 
poses of  said  asylum,  be,  and  is  hereby  ceded  to  the  United  States  of  America; 
provided,  however,  that  all  civU  and  criminal  process  Issued  under  the  authority, 
of  the  state  of  Ohio,  or  any  officer  thereof,  may  be  executed  on  said  lands  and  in 
the  bulldinfiTs  which  may  be  located  thereon,  in  the  same  way  and  manner  as 
if  jurisdiction  had  not  been  ceded  as  aforesaid;  and  provided  further,  that 
nothing:  in  this  act  shall  be  construed  to  prevent  the  officers,  employes  and  in- 
mates of  said  asylum,  who  are  qualified  voters  of  this  state,  from  exercisinj? 
the  Tight  of  suffrage  to  all  township,  county,  and  state  elections,  in  the  town- 
ship in  which  the  said  national  asylum  shaU  be  located." 

The  second  section  of  the  same  act  exempts  all  the  property,  real 
and  per8(Hial,  held  by  the  board  of  manageHs  for  the  uses  and  pur- 
poses of  the  asylum,  from  taxatioh  and  assessment,  "so  long  as  the 
same  shall  remain  the  property  of  the  United  States,  for  the  uses 
of  the  national  asylum." 

In  Sinks  v.  Reese,  19  Ohio  St.  306,  the  question  arose  whether  an 
inmate  of  the  national  home  at  Dayton  had  the  right  of  suffrage  as 
a  citizen  of  the  state  of  Ohio,  and  the  supreme  court  of  Ohio  held: 

**The  inmates  of  the  home,  resident  within  such  territory,  behig  within  the 
exclusive  Jurisdiction  of  a  government  other  than  that  of  the  state  within 
whose  boundaries  such  asylum  or  territory  may  be  situate,  are  not  residents  of 
ftuch  state,  within  Hie  meaning  of  article  5,  |  1,  of  the  constitution  of  Ohio; 
and  where  the  constitution  of  such  state  confers  the  elective  franchise  upon 
residents  thereof  alone,  the  inmates  of  such  asylum  resident  within  such  ter- 
ritory are  not  entitled  to  vote  at  any  election  held  within  and  under  the  laws 
«f  such  state." 

Thereupon  congress,  by  the  act  of  January  21,  1871  (16  Stat.  399), 
enacted : 

**lliat  the  Jurisdiction  over  the  place  purchased  for  the  location  of  the  'Na- 
tional Asylum  for  Disabled  Volunteer  Soldiers*  under  and  by  virtue  of  the  act 
of  congress  of  March  third,  1865,  entitled  *An  act  to  incorporate  a  national 
military  and  naval  asylvim  for  the  relief  of  the  totally  disabled  officers  and 
men  of  the  volunteer  forces  of  the  United  States*  and  the  act  of  March  21st. 
1866,  amendatory  thereto  and  upon  which  said  asylum  Is  located,  is  hereby 
ceded  to  the  state  of  Ohio  and  relinquished  by  the  United  States.  And  the 
United  States  shall  claim  or  exercise  no  jurisdiction  over  said  place  after  the 
passage  of  this  act:  provided,  that  nothing  contained  in  this  act  shaU  be  con- 
strued to  impair  the  powers  and  rights  heretofore  conferred  upon  the  board  of 
managers  of  the  National  Asylum  for  Disabled  Volunteer  Soldiers  incorporated 
under  said  act,  in  and  over  said  territory." 

In  Renner  y.  Bennett,  21  Ohio  St.  431,  the  supreme  court  of 
OhiOy  in  construing  the  act  of  congress  of  January  21,  1871,  held 


Digitized  by 


Google 


84  31  C.  C.  A.  REPORTS. 

that  its  effect  was  to  restore  to  the  state  its  jurisdiction  over  the 
territory,  but  without  the  power  to  violate  the  charter  rights  of  the 
corporation,  or  rather  of  tiie  United  States,  claiming  and  enjoying 
them  through  and  by  the  corporation;  thus  putting  the  state  in 
the  same  relation  to  this  corporation  that  it  sustained  towards  such 
of  its  own  corporations  as  had  an  irrevocable  and  inviolable  charter, 
and  therefore  that  the  territory  upon  which  the  home  stood  was  within 
the  jurisdiction  of  the  state,  and  the  inmates  of  the  home  were  residents 
of  the  state,  and  were  legal  voters  therein. 

It  is  unnecessary,  in  my  view,  to  consider  the  question  what  is 
the  territorial  jurisdiction  of  the  state  of  Ohio  over  the  land  oc- 
cupied by  the  national  home  at  Dayton.  Let  it  be  conceded  that 
the  case  presented  upon  the  petition  and  the  facts  shown  at  the 
hearing  is  not  different  from  what  it  would  have  been  had  the 
legislature  of  Ohio  never  passed  any  act  ceding  jurisdiction  to  the 
United  States  over  the  land  acquired  for  the  purpose  of  a  national 
military  home.  In  such  a  case,  can  it  be  maintained  that  the  legis- 
lature of  the  state  of  Ohio  may  pass  an  act  which  shall  regulate 
in  any  way  the  manner  in  which  federal  governmental  functions 
shall  be  discharged  by  the  board  of  managers  of  the  national  home 
as  agents  of  the  national  government?  It  is  very  clear  to  me 
that  the  question  must  be  answered  in  the  negative.  Nor  can  there 
be  any  doubt  that  the  acts  of  the  petitioner  complained  of,  and 
made  the  ground  for  prosecution  under  the  state  law,  were  acts 
in  pursuance  of  the  authority  of  the  national  government  reposed 
in  it  by  the  constitution  of  the  United  States.  By  that  instrument 
congress  is  given  power  by  taxation  to  provide  for  the  common 
defense  and  general  welfare  of  the  United  States.  It  is  given  power 
to  declare  war,  to  raise  and  support  armies,  to  provide  and  main- 
tain a  navy,  to  make  rules  for  the  government  and  regulation  of 
the  land  and  naval  forces,  to  provide  for  calling  forth  the  militia, 
to  suppress  insurrections  and  repel  invasions,  to  provide  for  organ- 
izing, arming,  and  disciplining  the  militia,  and  for  governing  such 
part  of  them  bb  may  be  employed  in  the  service  of  the  United  States, 
and  to  make  all  laws  which  shall  be  necessary  and  proper  for  car- 
rying into  execution  these  powers.  In  the  case  of  U.  S.  v.  Gettys- 
burg Electric  Ry.  Co.,  160  U.  S.  668,  16  Sup.  Gt.  427,  it  was  held  that 
the  act  providing  for  the  condemnation  of  land  for  the  purpose  of 
fencing  in  and  preserving  the  lines  of  battle  at  the  battle  of  Gettys- 
burg, and  of  making  a  national  park  of  the  same,  was  within  the 
power  of  congress.  It  was  objected  that  the  purpose  of  the  act 
could  not  be  for  "the  public  use,"  within  the  powers  of  the  general 
government.  Upon  this  subject  Mr.  Justice  Peckham,  speaking  for 
the  supreme  court,  said: 

"Congress  had  power  to  declare  war,  and  to  create  and  equip  armies  and 
navies.  It  has  the  great  power  of  taxation  to  be  exercised  for  the  common 
defense  and  general  welfare.  Having  such  powers,  it  has  such  other  and  Im- 
plied ones  as  are  necessary  and  appropriate  for  the  purpose  of  carrjing  the 
powers  expressly  given  Into  eflfect.  Any  act  of  congress  which  plainly  and  di- 
rectly tends  to  enhance  the  respect  and  love  of  the  citizen  for  the  institutions 
of  this  coimtry,  and  to  quicken  and  strengthen  his  motives  to  defend  them, 
and  which  Is  germane  to  and  intimately  connected  with  and  appropriate  to 
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tho  exercise  of  some  one  or  all  of  the  powers  fn^nted  by  congress,  must  be 
valid.  •  •  •  Can  It  be  that  the  government  is  without  power  to  preserve  the 
land,  and  properly  mark  out  the  various  sites  upon  which  this  struggle  took 
place?  Can  it  not  erect  the  monuments  provided  for  by  these  acts  of  congress, 
or  even  take  possession  of  the  field  of  battle  in  the  name  and  for  the  benefit 
of  all  the  citteens  of  the  country  for  the  present  and  for  the  future?  Such  a 
use  seems,  necessarily,  not  only  a  public  use,  but  one  so  closely  connected  with 
the  welfare  of  the  republic  itself  as  to  be  within  the  powers  granted  congre-s 
by  the  constitution  for  the  purpose  of  protecting  and  preserving  the  whole 
country.  It  would  be  a  great  object  lesson  to  all  who  looked  upon  the  land 
thus  cared  for,  and  it  would  show  a  proper  recognition  of  the  great  things  tliat 
were  done  there  on  those  momentous  days.  By  this  use  the  government  mani- 
fests for  the  benefit  of  all  its  citizens  the  value  put  upon  the  services  and  exer- 
tions of  the  citizen  soldiers  of  that  period.  Their  successful  effort  to  preserve 
the  integrity  and  solidarity  of  the  great  republic  of  modern  times  Is  forcibly  im- 
pressed upon  every  one  who  looks  over  the  field.  The  value  of  the  sacrifices 
then  freely  made  is  rendered  plainer  and  more  durable  by  the  fact  that  the  gov- 
ernment of  the  United  States,  through  Its  representatives  In  congress  assem- 
bled, appreciates  and  endeavors  to  perpetuate  it  by  this  most  suitable  recogni- 
tion. •  •  •  The  right  to  take  land  for  cemeteries  for  the  burial  of  the  de- 
ceased soldiers  of  the  country  rests  on  the  same  footing,  and  is  connected  with 
and  springs  from  the  same  powers  of  the  constitution.  It  seems  very  clear  that 
the  government  has  the  right  to  bury  its  own  soldiers,  and  to  see  to  it  that  their 
graves  shall  not  remain  unknown  or  unhonored." 

Hie  Bame  power  that  exists  to  create  national  parks  and  to  cre- 
ate national  cemeteries  is  exercised  in  the  erection  and  maintenance 
of  a  national  home  to  care  for  the  defenders  of  the  nation,  who, 
though  not  killed,  were  disabled  and  wounded  in  the  defense.  The 
housing  and  feeding  of  such  persons  are,  then,  a  federal  governmental 
function  and  duty.  When  the  government  of  the  United  States 
purchases  land  in  a  state  for  the  purpose  of  discharging  such  a  duty, 
it  is  not  within  the  power  of  the  state  legislature  to  interfere  with 
or  regulate  the  mode  in  which  it  shall  be  performed.  What  it 
does  for  this  purpose  is  exactly  as  much  within  its  complete  con- 
trol as  when  its  quarteniiastcr  furnishes  food  to  its  soldiers,  or 
when  its  pension  agents  distribute  money  to  its  pensioners.  It 
is  entirely  immaterial  in  what  place,  within  the  jurisdiction  of  the 
government  of  the  United  States,  the  duty  is  discharged.  State  lines 
cannot  affect  or  modify  the  complete  control  which  the  federal 
government  and  its  agents  and  officers  duly  authorized  have  over 
the  manner  of  discharging  it.  The  jurisdiction  of  the  state  gov- 
ernment in  such  a  case  is  excluded  not  because  of  the  place  where 
the  act  is  done,  but  because  that  which  is  being  done  is  the  busi- 
ness of  the  United  States,  and  such  business  is  as  completely  be- 
yond the  influence  and  control  of  the  state  government  as  if  it  were 
not  done  within  the  territory  of  the  state.  It  is  in  evidence  that 
in  the  report  made  by  the  board  of  managers  to  congress,  provided 
by  law,  an  appropriation  was  asked  for  oleomargarine,  and  that  the 
appropriation  was  made  by  congress  to  cover  the  proposed  expendi- 
ture. Would  it  be  contended  that,  if  congress  were  to  pass  an  act 
providing  that  oleomargarine  should  be  served  by  its  quartermaster 
in  the  messes  of  its  troops,  and  a  state  were  to  pass  a  law  forbid- 
ding the  use  of  it  as  an  unhealthful  food,  such  a  law  could  affect 
officers  obeying  the  laws  of  congress  in  thus  furnishing  oleomarga- 
rine within   the  state's  lines  to  the  military  forces  of  the  United 
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States,  and  would  subject  them  to  punishment  before  a  state  tri- 
bunal for  violation  of  the  state  law?  Clearly  not.  It  seems  hardly 
necessary  to  me  to  give  illustration,  to  be  found  in  many  decisions 
of  the  supreme  court  of  the  United  States,  of  cases  in  which  it  has 
been  held  that  no  state  can  pass  a  law  which  shall  in  any  manner 
interfere  with  or  prevent  the  due  exercise  of  its  constitutional  func- 
tions by  the  United  States  government  through  its  officers  and  agents. 
In  Ex  parte  Siebold,  100  U.  S.  371,  394,  Mr.  Justice  Bradley  said: 

"It  is  argued  that  the  preservation  of  peace  and  good  order  In  society  is  not 
within  the  powers  confided  to  the  government  of  the  United  States,  but  belongs 
exclusively  to  the  states.  Here,  again,  we  are  met  with  the  theory  that  the 
government  of  the  United  States  does  not  rest  upon  the  soil  and  territory  of 
the  country.  We  think  that  this  theory  Is  founded  on  an  entire  misconception 
of  the  nature  and  powers  of  that  government.  We  hold  It  to  be  an  incontro- 
vertible principle  that  the  government  of  the  United  States  may,  by  means  of 
physical  force  exercised  through  its  official  agents,  execute  on  every  foot  of 
American  soil  the  powers  and  functions  that  belong  to  It.  This  necessarily  In- 
volves the  power  to  command  obedience  to  its  laws,  and  hence  the  power  to 
keep  the  peace  to  that  extent.  This  power  to  enforce  its  laws  and  to  execute 
ita  functions  In  all  places  does  not  derogate  from  the  power  of  the  state  to  ex- 
ecute Its  laws  at  the  same  time,  and  In  the  same  place.  The  one  does  not  ex- 
clude the  other,  except  where  both  cannot  be  executed  at  the  Fame  time. 
In  that  case  the  words  of  the  constitution  Itself  show  which  Is  to  yield:  *This 
constitution,  and  all  laws  which  shall  be  made  In  pursuance  thereof,  ♦  ♦  • 
shall  be  the  supreme  law  of  the  land.*  "- 

Again,  in  the  case  of  Tennessee  v.  Davis,  100  U.  S.  257,  262,  Mr. 
Justice  Strong,  quoting  from  Martin  v.  Hunter,  1  Wheat.  363,  said: 
"The  general  government  must  cease  to  exist  whenever  it  loses  the 
power  of  protecting  itself  in  the  exercise  of  its  constitutional  pow- 
ers," and  then  proceeded: 

"It  can  act  only  through  Its  officers  and  agents,  and  they  mu«t  act  with  the 
states.  If,  when  thus  acting,  and  within  the  scope  of  their  authority,  those 
officers  can  be  arrested  and  brought  to  trial  hi  a  state  court  for  an  alleged  of- 
fense against  the  law  of  the  state,  yet  warranted  by  the  federal  authority  they 
possess,  and  If  the  general  government  Is  powerless  to  Interfere  at  once  for 
their  protection,  If  their  protection  must  be  left  to  the  action  of  the  state  court, 
the  operations  of  the  general  government  may  at  any  time  be  arrested  at  the 
will  of  one  of  Its  members.  The  legislation  of  a  state  may  be  unfriendly.  It 
may  affix  penalties  to  acts  done  under  the  Immediate  direction  of  the  national 
government,  and  in  obedience  to  Its  laws.  It  may  deny  the  authority  conferred 
by  those  laws.  The  state  court  may  administer  not  only  the  laws  of  the  state, 
but  equally  federal  laws,  in  sudi  manner  as  to  paralyze  the  operations  of  the 
government  And  even  if,  after  trial  and  final  judgment  in  the  state  court, 
the  case  can  be  brought  Into  the  United  States  court  for  review,  the  officer  is 
withdrawn  from  the  discharge  of  his  duty  during  the  pendency  of  the  prosecu- 
tion, and  the  exercise  of  acknowledged  federal  power  arrested.  We  do  not 
think  such  an  element  of  weakness  is  to  be  found  In  the  constitution.  The 
United  States  Is  a  government  with  authority  extending  over  the  whole  terri- 
tory of  the  Union,  acting  upon  the  states  and  upon  the  people  of  the  states. 
While  it  is  limited  in  the  number  of  its  powers,  so  far  as  its  sovereignty  ex- 
tends it  is  supreme.  No  state  government  can  exclude  It  from  the  exercise 
of  any  authority  conferred  upon  It  by  the  constitution,  obstruct  its  authorized 
officers  against  its  will,  or  withhold  from  it  for  a  moment  the  cognizance  of  any 
subject  which  that  Instrument  has  committed  to  It" 

The  same  principle  was  upheld  bv  Mr.  Justice  Miller  in  the  case  of 
In  re  Neagle,  135  U.  S.  1,  10  Sup.  Ct.  658. 

In  ray  judgment,  the  governor  of  the  soldiers'  home  was  not  sub- 
ject to  the  law  prescribing  the  manner  in   which  oleomargarine 
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should  be  served  in  eating  honses,  not  because  the  place  in  which 
he  was  serving  the  oleomargarine  was  without  the  territorial  juris- 
diction of  the  state  of  Ohio,  but  because  that  which  he  was  doing 
was  an  act  of  the  government  of  the  United  States  within  its  con- 
stitutional powers,  and  wholly  beyond  the  control  and  regulation  of 
the  legislature  of  the  state  of  Ohio.     The  petitioner  is  discharged. 

C.  H.  Bosler  and  D.  L.  Sleeper,  for  appellant. 
Judson  Harmon  and  D.  W.  Bowman,  for  appellee. 

Before  LURTON,  Circuit  Judge,  and  SEVERENS  and  CLARK, 
District  Judges. 

PER  CURIAM.  The  facts  of  this  case  are  stated  in  the  opinion 
of  Taft,  circuit  judge,  who  heard  the  case  in  the  court  below.  His 
opinion  is  reported  in  82  Fed.  304.  With  respect  to  the  question  of 
law  involved,  we  concur  in  the  reasoning  upon  which  Judge  Taft's 
opinion  proceeds  (and  which  we  are  content  to  adopt  as  our  own), 
and  in  the  conclusion  which  he  reached,  save  that  we  prefer  to 
rest  our  approval  of  the  order  made  by  the  court  below  upon  the 
ground  that,  inasmuch  as  the  legislature  of  Ohio  had  no  power  to 
regulate  the  conduct  of  this  administrative  agency  of  the  national 
government  by  such  a  statute  as  is  here  in  question,  it  ought  to 
be  presumed  that  the  legislature  did  not  intend  it  to  have  such 
an  application,  and  that  the  statute  should  be  construed  according- 
ly.    The  order  of  the  court  below  is  affirmed,  with  costs. 


(87  Fed.  498.) 

HILL  et  al.  y.  KUHLMAN  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     May  3,  1898.) 

No.  540. 

1.  Circuit  Court— Jurisdiction. 

A  suit  to  stay  an  action  on  the  taw  side  of  the  court  for  recovery  of  lands, 
and  to  reform  a  deed  thereto,  is  an  ancillary  suit,  and  the  court  has  Juris- 
diction without  regard  to  the  amount  in  controversy. 

2.  Reformation  op  Deed— Suppiciency  op  Evidence. 

The  evidence  showed  that  the  only  land  owned  by  grantor  was  a  tract 
of  250  acres  in  the  Tierwester  survey,  while  the  field  notes  set  out  In  the 
deed  call  for  a  tract  of  land  of  100  acres  In  another  survey,  not  then  owned 
by  grantor,  and  that,  if  the  notes  in  the  deed  are  reversed,  they  will  sub- 
stantially describe  the  250  acres  owned  by  the  grantor;  that,  since  the 
deed,  the  grantee  and  his  successors  have  claimed  and  controlled  the 
250  acres  In  the  Tierwester  survey,  while  during  this  time  the  grantor  or 
his  successors  have  made  no  claim  to  It.  Held  sufficient  to  sustain  a  de- 
cree, in  a  suit  brought  50  years  after  the  deed,  that  such  deed  be  reformed 
to  cover  the  250  acres  In  the  Tierwester  survey. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

S.  W.  Jones  and  Geo.  H.  Breaker,  for  appellants. 
8.  B.  Ferryman  and  A.  C.  Bullitt,  for  appellees. 
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Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

PARDEE,  Circuit  Judge.  This  is  ati  appeal  from  a  decree  on  a 
bill  brought  to  stay  proceedings  in  an  action  on  the  law  side  of  the 
circuit  court,  instituted  for  the  recovery  of  certain  lands,  and  to  re- 
form a  deed  from  one  John  Y.  Hill,  the  common  source  of  title  of  both 
parties  in  the  law  actioil,  to  one  Sanford  J.  Poston,  the  complainants' 
grantor,  which  deed  was  made  on  the  15th  day  of  May,  1840.  On  the 
hearing,  a  decree  was  entered  in  favor  of  the  complainants,  reforming 
the  deed  in  question  as  prayed  for,  and  remitting  the  parties  on  the 
question  of  title  to  the  action  at  law.  To  this  decree  the  defendants 
below  (appellants  here)  assign  error  as  follows: 

"(1)  The  evidence,  as  shown  by  the  record  In  this  case,  fails  to  disclose  such 
a  state  of  facts,  positive  or  circumstantial,  as  would  justify  a  court  of  equity 
in  adding  to,  correcting,  changing,  or  modifying  the  language  of  a  written 
instrument  expressive  of  a  contract  solemnly  entered  into  between  the  parties; 
and  the  said  circuit  court  of  the  United  States  erred,  to  the  prejudice  of  the 
said  James  H.  Hill,  BeU  B.  Pusey,  HiU  Hastings,  Thomas  H.  Hastings,  and 
Alfred  Hastings,  in  holding,  adjudging,  and  decreeing  that  a  mutual  mistake 
had  been  made  by  the  grantor,  John  Y.  Hill,  and  the  grantee,  Sanford  J. 
Poston,  in  the  field  notes  of  the  deed  of  conveyance,  of  date  May  15,  1840, 
from  the  former  to  the  latter,  for  a  certain  tract  of  land,  being  the  land  in 
controversy  in  this  suit,  situated  in  the  county  of  Harris,  then  republic  of 
Texas,  but  now  the  state  of  Texas^  and  in  so  correcting  the  field  notes  of  said 
deed  as  to  convey  two  hundred  and  fifty  acres  of  land,  instead  of  one  hundred 
acres,  as  expressed  in  and  by  the  field  notes  set  out  in  said  conveyance.  (2) 
And  other  errors  manifest  of  record." 

This  assignment  of  error  amounts  to  no  more  than  that  the  court 
below  erred  on  the  merits  of  thfe  case.  Counsel  for  appellants,  how- 
ever, by  brief,  present  in  this  court  the  question  of  jurisdiction,  want 
of  equity  in  the  bill,  and  insufficient  evidence  to  support  the  decree. 
It  is  urged  that  the  record  does  not  show  that  the  value  of  the  sub- 
ject-matter in  controversy  is  within  the  court's  jurisdiction.  As  the 
suit  is  one  tq  stay  proceedings  at  law,  and  could  only  be  brought  in 
the  court  a  qua,  the  suit  is  an  ancillary  suit,  and  the  jurisdiction  of 
the  court  is  clear.  The  want  of  equity  in  the  bill  is  alleged,  because 
the  allegation  of  mutual  mistake  is  not  direct  and  positive  in  terms; 
and  generally  it  is  claimed  that  the  bill  and  the  amendment  thereto 
wholly  fail  to  state  such  a  case  as  would  authorize  the  correction  or 
reformation  of  a  written  instrument  executed  more  than  50  years  ago, 
because  it  is  said  that  the  mutual  mistake  is  not  directly  averred,  but 
only  on  information  and  belief. 

As  we  read  the  original  bill  of  complaint,  we  find  that  the  mutual 
mistake  in  the  deed  from  Hill  to  Poston,  which  is  the  deed  sought  to 
be  reformed,  is  fully  described,  and  is  sufficiently  charged  to  support 
a  decree  in  favor  of  complainants.  If  the  objection  had  been  made 
and  insisted  upon  in  limine,  it  could,  if  sound,  have  been  easily  cured 
by  amendment.  Whether  a  deed  should  be  reformed  on  proof  of 
mutual  mistake  after  50  years  depends  upon  the  peculiar  circumstan- 
ces attending  the  case.  On  the  facts  stated  in  the  original  bill  and 
the  amendment  thereto,  laches  is  not  imputable  to  the  complainants 
in  this  case. 
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On  the  merits,  we  find  the  allegations  of  the  bill  sufficiently  estab- 
lished to  warrant  the  decree  appealed  from.  The  mutual  mistake  al- 
leged in  the  bill  is  in  regard  to  the  field  notes  given  in  connection 
with  a  description  of  the  land.  The  case  shows  that  while  John  Y. 
Hill  owned  a  tract  of  land  in  the  county  of  Harris,  1^  miles  from'the 
city  of  Houston,  being  the  southeast  half  of  the  Tierwester  survey, 
he  did  not  own  any  other  land  in  that  county;  and  that  the  deed 
purported  to  convey  250  acres  off  the  Tierwester  survey,  while  the  field 
notes  set  out  in  the  deed  call  for  a  tract  of  lai^d  of  about  100  acres  in 
another  survey,  not  then  owned  or  controlled  or  claimed  by  Hill ;  and 
that,  if  the  field  notes  in  the  deed  are  reversed,  they  will  substan- 
tially describe  the  250  acres  owned  by  Hill  at  the  time  of  the  convey- 
ance; and  that,  from  the  time  of  the  conveyance  to  Poston  down  to 
the  present  time,  Poston  and  his  grantees  have  claimed,  controlled, 
and  more  or  less  occupied  the  250  acres  in  the  Tierwester  survey, 
paying  all  taxes  thereon,  and  as  fully  possessing  the  same  as  the  cir- 
cumstances permitted,  while  during  all  this  time  neither  Hill  nor 
his  heirs  nor  other  grantees  have  made  any  claim  whatever  to  said 
lands.  The  case  further  shows  that,  in  other  deeds  made  by  the 
said  Hill  about  the  time  of  the  deed  to  Poston,  he  conveyed  other  por- 
tions of  the  same  tract,  reducing  his  holdings  therein  to  the  250  acres 
sold  to  Poston,  and  in  one  of  the  deeds  the  land  sold  to  Poston  is 
referred  to  as  being  in  the  Tierwester  survey.  While  it  is  possible 
that  John  Y.  Hill,  while  pretending  to  sell  250  acres  of  land  to  Poston 
for  a  consideration  of  |1,500,  may  have  intended  in  describing  the  land 
to  insert  field  notes  which  did  not  refer  to  any  land  he  owned,  yet 
it  is  not  probable  nor  to  be  presumed  in  a  court  of  equity,  in  the  ab- 
sence of  proof.  All  the  circumstances  established  by  the  evidence 
point  to  the  fact  that  the  insertion  of  such  field  notes  was  a  mistake. 
The  decree  of  the  circuit  court  seems  to  be  just  and  equitable,  and 
we  see  no  reason  to  disturb  it.    Affirmed. 


(87  Fed.  500.) 


LOUISVILLB  &  N.  R.  CO.  et  al.  v.  CENTRAL  TRUST  CO.  OF  NEW  YORK 

et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  1,  1898.) 

No.  553. 

1.  Railroads— Receivers— Olaimb  for  Track  Rentals. 

A  claim  against  a  railroad  company  which  Is  In  the  hands  of  a  receiver 
under  foreclosure  proceedings,  for  rent  of  track  privileges  accruing  prior 
to  the  appointment  of  the  receiver,  is  not  entitled,  as  against  the  mortgage 
bondholders,  to  priority  of  payment  out  of  the  proceeds  of  sale,  where  no 
special  equities  are  shown,  and  it  appears  that  the  lessor  relied  for  pay- 
ment upon  the  general  credit  of  the  lessee  and  Its  sublessee. 

2.  Sams. 

Track  rentals  are  not  In  general  recognized  as  of  the  kind  of  claims 
which  may  become  entitled,  on  the  appointment  of  a  receiver,  to  priority 
over  the  mortgage  bonds. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

This  is  a  suit  upon  the  Interrening  petition  of  the  LouisvIUe  &  NashviUe 
Railroad  Company  and  the  Kentucky  Central  Bailroad  Company,  tiled  In  the 
circuit  court  for  the  district  of  Kentucky,  In  a  consolidated  suit  in  equity 
there  pending,  consisting  of  two  original  cases,  one  being  brought  by  Samuel 
Thomas,  a  creditor  of  the  East  Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany, and  the  other  a  suit  by  the  Central  Trust  Company  of  New  York,  for 
the  foreclosure  of  a  mortgage  given  by  the  LouisvUle  Southern  Railroad  Com- 
pany to  secure  its  bonds.  This  petition  was  presented  for  the  purpose  of 
enforcing  a  preferential  fclalm  upon  the  fund  arising  from  the  sale  of  the 
mortgaged  property.     The  claim  is  founded  upon  the  following  facts: 

Prior  to  January  29, 1890,  the  Newport  News  &  Mississippi  Valley  Company 
was  operating  a  railroad  running  from  the  East  into  Lexington,  Ky.,  and 
stopping  at  Merino  street,  in  that  city,  where  it  had  a  station.  The  Ken- 
tucky Central  Railroad  Company  also  had  a  line  of  road  running  into  the  city 
from  the  north  until  it  reached  a  point  on  the  west  side  of  Cox  street,  nearly 
due  west  of  the  station  of  the  Newport  News  &  Mississippi  Valley  Company, 
from  which  point  it  turned  to  the  east,  and  extended  to  the  station  mentioned. 
The  Louisville  Southern  Railroad  Company  had  built  a  railroad  from  Louisville 
to  Lexington  which  entered  the  last-named  city  from  the  southwest  to  a  point 
of  Junction  with  the  Kentucky  Central  Railroad  at  the  curve  near  Cox  street, 
where  the  Kentucky  Central  Railroad  turned  east,  as  above  stated.  The 
Louisville  Southern  Railroad  had  no  station  at  Lexington,  and  it  desired  to 
form  a  connection  with  the  Newport  News  &  Mississippi  Valley  Company's 
road.  Accordingly,  it  entered  into  a  contract  on  the  29th  day  of  January, 
1890,  with  the  Kentucky  Central  Railroad  Company,  for  the  use  of  that  com- 
pany's track  from  the  point  of  junction  of  their  lines  to  the  station  of  the 
Newport  News  &  Mississippi  Valley  Company,  and  for  certain  terminal  fa- 
cilities in  the  immediate  locality.  This  contract  provided,  among  other  things 
not  necessary  to  be  mentioned  here,  that  the  Louisville  Southern  Railroad 
Company  should  pay  for  the  use  of  this  portion  of  the  Kentucky  Central 
RaUroad  Company's  track  at  the  rate  of  75  cents  for  each  of  its  cars  passing 
over  it,  and  that  all  sums  due  under  the  contract  should  become  payable 
during  the  month  following  that  in  which  the  service  was  rendered.  The 
contract  was  to  last  for  the  period  of  25  years.  The  Louisville  Southern 
Railroad  Company  began  to  use  the  track  under  this  contract  in  the  latter 
part  of  March,  1890.  Very  soon  after  that  a  controversy  arose  as  to  whether 
the  contract  contemplated  payment  for  the  trackage  for  empty  cars.  The 
controversy  continued,  and  the  monthly  payments  were.  In  consequence,  not 
paid. 

On  June  27,  1890,  the  JLouisvllle  Southern  RaUroad  Company  leased  Its 
railroad  and  assigned  the  benefits  of  the  above-stated  contract  to  the  East 
Tennessee,  Virginia  &  Georgia  RaUway  Company,  and  the  latter  company 
immediately  went  into  possession  of  the  leased  property,  and  continued  to 
use  the  track  of  the  Kentucky  Central  Railroad  Company.  The  above-stated 
question  of  the  construction  of  the  contract  continued  unsettled.  Matters 
went  on  in  this  way  untU  September,  1891,  when  the  Kentucky  Central 
Railroad  Company  sold  out  aU  its  property  and  contract  rights  to  the  Louis- 
ville &  Nashville  Railroad  Company,  including  those  Inuring  to  it  under  the 
contract  with  the  Louisville  Southern  Railroad  Company.  The  use  of  the  track 
continued  by  the  lessee  of  the  last-named  company,  and  without  any  adjust- 
ment of  the  controversy  as  to  the  meaning  of  the  contract  under  which  the 
privilege  was  enjoyed.  Finally,  on  the  2d  day  of  May,  1892,  the  Louisville 
&  Nashville  Railroad  Company,  together  with  the  Kentucky  Central  Railroad 
Company,  brought  suit  against  the  Louisville  Southern  Railroad  Company  and 
its  lessee,  the  East  Tennessee,  Virginia  &  Georgia  Railway  Company,  in  the 
circuit  court  for  Fayette  county,  Ky.,  to  recover  for  the  use  of  the  track  from 
the  beginning.  This  suit  remained  pending  until  June  23,  1894,  when  judg- 
ment was  rendered  for  the  use  of  the  track  by  loaded  cars  against  the  Louis- 
ville Southern  Railroad  Company  during  the  period  prior  to  the  date  of  the 
lease,  and  against  both  defendants  from  the  date  of  the  lease  to  the  commence- 
ment of  the  suit,  rejecting  the  claim  for  empty  cars.     While  this  suit  was 
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pendinsT,  and  on  the  25th  day  of  June,  1892,  the  suit  of  Thomas  against  the 
East  Tennessee,  Virginia  &.  Georgia  Railway  Company  was  commenced  in  the 
circuit  court  for  the  district  of  Kentucky,  and  a  receiver  was  appointed,  who 
took  possession  of  the  railway  company's  property  and  exercised  the  privileges 
of  the  trackage  contract.  Not  long  afterwards  the  Central  Trust  Company  of 
New  York  commenced  suit  in  the  same  court  against  the  same  company  to 
foreclose  a  mortgage  given  by  the  company  to  secure  its  bonds.  The  two 
suits  were  consolidated,  new  receivers  were  appointed,  and  the  former  re- 
ceivers were  directed  to  turn  the  property  over  to  them.  On  the  1st  day  of 
July,  1893,  the  East  Tennessee,  Virginia  &  Georgia  Railway  Company  failed 
to  pay  the  rent  due  the  Louisville  Southern  Railroad  Company,  and  the  lat- 
ter company  made  default  in  the  payment  of  the  interest  due  on  its  bonds. 
On  the  3d  day  of  the  same  month  the  Central  Trust  Company  of  New  York 
commenced  suit  to  foreclose  a  mortgage  given  by  the  Louisville  Southern 
Railroad  Company  to  secure  the  bonds,  and  incidentally  praying  that  the 
lease  above  mentioned  might  be  canceled.  Receivers  were  appointed  in  this 
suit,  and  the  receivers  In  the  consolidated  causes  against  the  East  Tennessee, 
Virginia  &  Georgia  Railway  Company  were  ordered  to  turn  over  to  them  the 
property  of  the  Louisville  Southern  Railroad  Company,  which  they  had  there- 
tofore had  in  their  possession,  and  the  new  receivers  were  ordered  to  pay  and 
be  answerable  for  all  just  claims  against  the  receivers  for  the  East  Tennessee, 
Virginia  &  Georgrla  Railway  Company,  growing  out  of  their  operation  of  the 
Louisville  Southern  Railroad.  The  several  receivers  above  mentioned  con- 
tinued to  use  the  connecting  track  under  the  contract  of  January  29,  1890. 

On  November  3,  1S&4,  having  obtained  their  Judgment  in  the  Fayette  county 
circuit  court  as  above  stated,  these  petitioners  filed  their  petition  of  interven- 
tion in  the  court  below,  reciting  the  substance  of  the  foregoing  statement, 
stating  the  situation  of  the  several  railroads  with  reference  to  each  other, 
and  the  necessity  of  the  connecting  track  In  the  operation  of  the  Louisville 
Southern  Railroad,  and,  by  amendment  of  the  petition,  the  diversion  of  earn- 
ings, both  before  and  after  the  appointment  of  the  receivers,  to  the  payment 
of  interest  on  bonds,  and  to  the  purchase  of  equipment  and  the  betterment 
of  the  property;  and  the  petition  prayed  for  payment,  but  of  the  proceeds 
of  the  sale  of  the  Louisville  Southern  Railroad  property,  of  the  amount  alleged 
to  be  due  for  the  use  of  the  petitioners'  track  during  the  several  periods  of 
such  use,— first,  by  the  Louisville  Southern  Railroad  Company  from  the  latter 
part  of  March,  1890,  to  June  27, 1890;  second,  by  the  East  Tennessee,  Virginia 
&  Georgia  Railway  Company  from  June  27,  1890,  to  June  25,  1892;  and  by 
the  receivers  after  the  last-named  date.  The  interveners*  claim  was  referred 
to  the  special  master,  W.  O.  Harris,  to  whom  all  other  claims  against  the  fund 
had  already  been  referred.  The  master  reported,  in  favor  of  the  interveners, 
for  the  use  of  the  track  during  all  the  periods  for  which  claim  was  made, 
sums  amounting,  with  interest,  after  deducting  some  payments,  to  $5,759.80, 
ui)on  findings  that  the  trackage  was  at  all  times  a  necessity  to  the  profitable 
operation  of  the  road,  and  that  there  were  continuously  large  diversions  of 
current  earnings,  more  than  sufficient  to  pay  all  current  operating  expenses, 
and  that,  therefore,  the  claim  was  entitled  to  priority  of  payment.  Exceptions 
were  filed  to  the  allowance  of  this  claim  as  one  entitled  to  preference  over  that 
of  the  bondholders.  At  the  hearing  the  court,  in  effect,  sustained  the  excep- 
tions so  far  as  they  related  to  the  claim  for  track  service  prior  to  the  date 
when  the  receivers  took  possession  of  the  Louisville  Southern  Railroad,  June 
25,  1892,  and  overruled  them  so  far  as  they  related  to  the  use  of  the  track 
by  the  receivers  after  that  date.  A  decree  was  entered  accordingly,  and  the 
interveners  have  appealed  from  so  much  of  the  decree  as  disallows  priority 
to  the  claim  for  track  service  while  it  was  used  first  by  the  Louisville  Southern 
Railroad  Company,  and  afterwards  by  its  lessee,  the  East  Tennessee,  Virginia 
&  Georgia  Railway  Company. 

Helm  Bruce,  for  appellants. 
A.  P.  Humphrey,  for  appellees. 

Before  LUBTON,  Circuit  Judge,  and  SEVERENS  and  CLARK,  Dis- 
trict Judges. 
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SEVERENS,  District  Judge,  having  stated  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

As  will  be  seen  from  the  foregoing  statement  of  the  facts,  the 
circuit  court  directed  that  compensation  be  made  for  the  use  of  the 
track,  in  accordance  with  the  terms  of  the  contract,  during  the  time 
when  the  court  had  possession  of  the  property.  We  have,  therefore, 
only  to  determine  whether  or  not  the  court  was  right  in  disallowing 
priority  to  the  interveners'  claim  for  the  track  service  from  the  latter 
part  of  March,  1890,  to  June  27,  1890,  that  being  the  period  of  the 
Louisville  Southern  Railroad  Company's  occupation,  and  also  during 
the  second  period,  from  June  27,  1890,  to  June  25,  1892,  while  the 
track  was  in  use  by  the  East  Tennessee,  Virginia  &  Georgia  Railway 
Company.  It  will  be  noticed  from  these  dates  that  the  use  by  the 
first-named  company  terminated  two  years  prior  to  the  time  when  the 
receivers  were  put  in  possession.  It  was  found  and  reported  by  the 
master  that  during  this  first  period,  the  claim  for  which  we  are  now 
considering,  the  current  net  earnings  were  more  than  suflBcient  to 
pay  this  claim;  and  it  also  appears  that  surplus  earnings  were  paid 
over  to  the  bondholders  for  interest,  or  appropriated  to  the  purchase 
of  equipment  and  for  improvements  of  the  road.  Upon  such  facts  it 
is  contended  by  the  counsel  for  the  appellants  that  the  proceeds  of 
the  sale  of  the  mortgaged  property  may  be  appropriated  to  the  inter- 
veners' claim  for  that  period,  notwithstanding  the  lapse  of  time  inter- 
vening between  the  termination  of  it  and  the  commencement  of  the 
foreclosure  proceedings.  But  it  would  be  unprecedented  for  the 
court,  upon  these  facts  merely,  to  concede  the  priority  of  a  claim  of 
such  a  character.  There  is  no  proof  in  the  record  to  show  that  at  the 
time  in  question  the  Louisville  Southern  Railroad  Company  was  in- 
solvent or  approaching  or  apprehending  insolvency.  The  principal  of , 
the  bonded  debt,  secured  by  its  mortgage,  was  not  due,  the  interest  was 
being  paid,  and  there  was  no  ground  for  any  action  of  the  trustee  to- 
wards foreclosure.  There  was,  therefore,  no  delay  which  enabled 
the  mortgagor  to  disappoint  its  creditors.  There  is  nothing  to  show 
that  the  Kentucky  Central  Railroad  Company  relied  upon,  or  had 
any  reasons  for  relying  upon,  the  then  current  earnings  as  the  source 
from  which  these  track  rentals  were  to  be  paid,  and  there  was  nothing 
in  the  nature  of  an  equity  which  p^ave  it  any  right  to  have  those  earn- 
ings applied  in  satisfaction  of  the  installments  of  rent  as  they  fell 
due.  In  fact,  there  was  no  equitable  circumstance  which  does  not 
exist  in  every  case  where  a  debtor  applies  his  current  income  to  the 
payment  of  one  creditor  rather  than  another. 

Again,  in  order  to  constitute  an  equitable  claim  upon  the  current 
income,  it  must  appear  that  the  creditor  asserting  the  claim  did,  in 
fact,  or  presumably,  rely  upon  an  expectation  of  being  paid  out  of  that 
fund.  In  the  present  case  it  is  shown  that  from  the  beginning  there 
was  a  question  pending  between  the  Kentucky  Central  Railroad  Com- 
pany and  the  Louisville  Southern  Railroad  Company  in  regard  to  the 
construction  of  the  contract  on  which  the  amount  to  be  paid  under 
the  contract  was  to  be  ascertained.  The  parties  took  no  steps  at  that 
time  to  have  the  question  determined,  and  appear  by  mutual  consent 
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to  have  let  its  determination  remain  in  abeyance.  This  action  shows 
clearly  enough  that  the  Kentucky  Central  Railroad  Company  did 
not  rely  upon  or  expect  payment  for  this  track  service  at  the  time  or 
out  of  the  current  earnings,  but  must  have  understood  that  payment 
was  postponed  until  some  future  time.  It  is  a  hopeless  proposition  to 
say  that  any  equitable  charge  upon  the  current  income  arose  upon 
facts  like  these.  None  of  the  facts  upon  which  equitable  claims  have 
been  maintained  in  suits  of  this  character  existed.  All  of  the  cases, 
from  Fosdick  v.  Schall,  99  U.  S.  235,  to  the  present  time,  in  which 
such  claims  have  been  recognized  as  having  priority,  rest  upon  the 
fundamental  ground  that  there  were  peculiar  circumstances,  out  of 
the  ordinary  course  of  business,  which  gave  rise  to  a  special  equity, 
which  it  was  the  duty  of  the  court  to  enforce. 

With  respect  to  the  claim  of  priority  for  the  track  rentals  during 
the  period  from  June  27,  1890,  to  June  25,  1892,  while  the  East 
Tennessee,  Virginia  &  Georgia  Railway  Company  was  operating  as 
lessee  the  road  of  the  Louisville  Southern  Railroad  Company,  many 
of  the  above  and  still  other  considerations  are  presented.  The  lessee 
company  was  using  this  piece  of  track  for  its  own  purposes  and  its 
own  business.  It  is  true  that,  in  a  strictly  legal  sense,  the  lessor 
continued  to  be  bound  by  the  obligations  of  the  contract;  but,  having 
assigned  its  interest  therein  to  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company,  with  the  knowledge  of  the  Kentucky  Cen- 
tral Railroad  Company,  followed  bv  the  recognition  by  the  latter  com- 
pany of  the  assignment,  the  lessor  company  stood  in  the  relation  of 
surety  for  the  payment  of  these  charges.  It  did  not  control  the  op- 
eration of  the  road  and  had  no  control  of  the  disposition  of  its  earn- 
ings.. During  the  foreclosure  proceedings  resulting  in  the  sale  of  the 
property  of  the  East  Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany and  the  distribution  of  its  assets,  this  claim  was  not  oresented 
to  the  court,  nor  was  any  attempt  made  to  collect  it.  It  was  known 
to  all  parties  that  the  position  of  the  Louisville  Southern  Railroad 
Company  was  that  of  surety  merely.  We  do  not  say  that  the  mere 
failure  to  assert  this  claim  against  the  assets  of  the  East  Tennessee, 
Virginia  &  Georgia  Railway  Company  during  its  winding  up  would,  in 
and  of  itself,  be  a  bar  to  the  prosecution  of  the  same  claim  against 
the  surety  if  inherently  it  were  one  of  an  equitable  character,  but  it  is 
one  of  the  circumstances  which  a  court  of  equity  may  properly  regard 
as  having  some  bearing  upon  this  claim  as  urged  in  the  present  condi- 
tion of  affairs.  But  beyond  all  this,  and  with  respect  to  the  claim 
for  both  of  the  periods  we  have  been  considering,  the  nature  of  the 
claim  itself  is  of  a  kind  which,  upon  the  general  current  of  authority 
upon  the  subject,  disentitles  it  to  a  position  of  priority  over  the  mort- 
gage debt.  It  appears  to  us  to  stand  upon  no  higher  or  better  ground 
than  claims  for  rentals  of  rolling  stock,  which  are  quite  as  indispensa- 
ble to  the  daily  operations  of  a  railroad  as  are  its  tracks;  and,  with 
respect  to  track  rentals  for  the  period  prior  to  the  accession  of  the 
receiver,  they  are  not,  as  a  general  rule,  recognized  as  entitled  to 
priority.      Thomas  v.  Car  Co.,  149  U.  S.  95, 13  Sup.  Ct.  824. 

The  facts  in  the  present  case  clearly  indicate  that  the  Kentucky 
Central  Railroad  Company  placed  its  reliance  upon  the  general  credit 
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of  the  Louisville  Boothern  Railroad  Company  and  of  the  East  Ten- 
nessee, Virginia  &  Oeorgia  Railway  Ccnnpany,  rather  than  upon  the 
expectation  of  displacing  the  priority  of  the  mortgage  lien,  to  adopt 
the  language  of  Mr.  Justice  Shiras,  in  delivering  the  opinion  of  the 
supreme  court  in  the  case  of  Thomas  v.  Car  Co.;  or,  as  he  else- 
where puts  it  in  the  same  opinion,  *'must  be  regarded  as  contracting 
upon  the  responsibility  of  the  railroad  company,  and  not  in  reliance 
upon  the  interposition  of  a  court  of  equity." 

It  further  remains  to  be  observed  that  much  the  larger  portion  of 
the  interveners'  claim  is  excluded  by  the  operation  of  the  rule  in 
respect  to  the  length  of  time  prior  to  the  appointment  of  a  receiver 
the  court  will  regard  in  the  adjustment  of  equities  of  this  sort.  But 
for  the  reason  that,  upon  the  grounds  already  considered,  we  think  no 
part  of  this  claim  can  be  given  preference,  it  is  not  necessary  to  draw 
a  line  of  discrimination  or  to  canvass  the  rule  upon  this  subject  It 
was  discussed  upon  this,  as  well  as  several  other  of  the  aspects  of  this 
case,  by  Judge  Lurton  in  delivering  the  opinion  of  this  court  in  the 
case  of  Central  Trust  Co.  of  New  York  v.  East  Tennessee,  V.  &  G. 
Ry.  Co.,  26  C.  C.  A.  30,  80  Fed  624.  There  is  no  error  in  the  decree 
appealed  from^  and  it  is  affirmed,  with  costs. 


(87  Fed.  505.) 

NORTHERN  ALABAMA  RY.  CO.  T.  HOPKINa 

HOPKINS  V.  NORTHERN  ALABAMA  RY.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  3,  1808.) 

No.  638. 

1.  Rbceivers— Expensed— Estoppel. 

The  receiver  of  a  railroad,  at  the  instigation  of  the  bondholders,  made 
several  trips  to  Eun^)e,  In  an  effort  to  get  the  property  out  of  Its  em- 
barrassed financial  condition.  Held,  that  the  bondholders  were  estopped 
to  complain  of  the  allowance  of  the  receiver's  expenses  for  such  trips 
out  of  the  proceeds  of  the  sale  of  the  property  under  a  decree  of  fore- 
closure. 

2.  8ame. 

And  the  purchasers  under  the  sale  had  no  interest  to  contest  the  allow- 
ance of  such  expenses. 

3.  Hamb. 

Traveling  expenses  of  a  receiver  of  a  railroad.  Incurred  in  going  to 
and  from  his  residence  to  the  railroad  pr(^erty,  and  elsewhere  about 
the  country,  in  the  interests  of  the  property,  are  properly  allowed. 

4.  Bame— Findings  of  Lower  Court— Review. 

Unless  Injustice  clearly  appears,  the  findings  of  the  lower  court  allowing 
recelver*s  expenses  and  fees  will  not  be  disturbed  on  appeal. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Alabama. 

Exceptions  by  J.  Kennedy  Tod,  John  G.  Leiper,  and  the  Northern 
Alabama  Railway  Company,  as  purchasers  of  the  property  of  the  Bir- 
mingham, Sheffield  &  Tennessee  River  Railroad  Company  at  foreclo- 
sure sale,  and  by  E.  A.  Hopkins,  receiver  of  said  company,  to  the 
master's  report,  allowing  fees  and  expenses  to  said  receiver.     The 
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report  waB  modified,  and  the  Northern  Alabama  Railway  Company  ap- 
p^ed,  and  E.  A.  Hopkins  filed  a  crosB  appeal. 

Geo.  L.  Rives  and  Girault  Farrer,  for  Northern  Alabama  Ry.  Co. 
J.  F.  Martin  and  E.  B.  Kruttschnitt,  for  E.  A.  Hopkins. 

Before  PARI>EE  and  MeCORMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

PARDEE,  Circuit  Judge.  The  Birmingham,  Sheffield  &  Tennessee 
River  Railroad  Company^  a  corporation  organized  under  the  laws  of 
Alabama,  owned  and  operated  a  railroad  from  the  town  of  Sheffield, 
Ala.,  to  the  town  of  Parish,  on  the  line  of  the  Georgia  Pacific  Railroad, 
running  through  some  five  counties  in  the  state  of  Alabama.  April 
1,  1889,  the  said  company  executed  to  the  Knickerbocker  Trust  Com- 
pany, a  New  York  corporation,  a  deed  of  trust  under  which  |2,975,000 
of  bonds  were  issued  to  the  Sheffield  &  Birmingham  Construction 
Company,  which  bonds  were  by  the  last-named  company  afterwards 
hypothecated  to  various  parties.  On  June  1,  1893,  the  railroad  com- 
pany having  been  in  default  in  the  payment  of  interest  on  the  afore- 
said bonds  for  more  than  a  year,  the  Knickerbocker  Trust  Company 
filed  its  bill  in  the  court  a  qua,  asking  for  the  appointment  of  a  re- 
ceiver, the  foreclosure  of  the  trust  deed,  and  a  sale  of  the  mortgaged 
premises.  The  railway  company  answered  the  bill,  admitting  all  its 
allegations;  whereupon,  on  June  7,  1893,  the  court  appointed  E.  A. 
Hopkins,  a  citizen  of  Philadelphia,  receiver  of  all  the  property  of  the 
Birmingham,  Sheffield  &  Tennessee  River  Railroad  Company.  The 
evidence  shows  that  Mr.  Hopkins  was  selected  as  receiver  by  dnd 
through  the  consent  of  the  parties  in  interest.  The  receiver,  having 
filed  his  bond,  on  June  16,  1893,  took  possession  of  the  railroad,  and 
thereafter  held  and  operated  the  same,  under  the  direction  of  the 
court,  until  November  30,  1895,  when  he  turned  over  the  property  to 
the  purchasers  thereof.  A  decree  of  foreclosure  and  sale  was  entered 
in  favor  of  the  Knickerbocker  Trust  Company  on  July  5,  1895,  by  the 
terms  of  which  it  was  ordered  that  the  railroad  should  be  sold  by  a 
commissioner  therein  appointed;  that  the  purchasers  should  pay  to 
the  commissioner  the  sum  of  |50,000  in  cash;  that  the  purchasers 
should  be  entitled,  in  the  settlement  of  the  balance  of  the  purchase 
price,  to  turn  in  or  use  receiver's  certificates,  or  other  valid  claims 
against  the  receiver,  or  bonds  of  the  railway  company;  that  the  re- 
ceiver should  not  receive  any  bid  for  a  sum  less  than  |500,000;  that 
the  proceeds  of  the  sale  were  to  be  applied  to  the  payment  of  the  ex- 
penses of  the  sale  and  the  debts  and  liabilities  incurred  by  the  receiver 
in  the  operation  of  the  railway  property,  including  a  reasonable  al- 
lowance to  the  said  receiver  for  his  compensation  and  for  his  attor- 
ney, the  clerk's  fees,  the  charges  of  the  trustee  and  its  counsel,  all 
such  sums  as  might  by  subsequent  orders  in  the  cause  be  declared 
to  be  payable  out  of  the  purchase  money  and  be  prior  in  lien  to  the 
bonds  secured  by  the  mortgage  and  deed  of  trust,  the  bonds,  coupons, 
and  interest  thereon  secured  by  the  first  mortgage  in  full,  or,  if  there 
be  not  sufficient,  a  pro  rata  amount  thereon,  and  to  the  payment  of 
the  balance,  if  any,  into  court     The  railroad  was  sold  under  said 
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decree  on  September  16,  1895,  to  J.  Kennedy  Tod  and  James  J. 
Leiper,  who  duly  complied  with  the  terms  of  sale.  On  October  29, 
1895,  the  sale  to  Tod  and  Leiper  was  confirmed,  and  a  deed  ordered, 
and  in  the  decree  to  that  effect  the  following  provision  is  found: 

•'And  that  the  said  purchasers,  J.  Kennedy  Tod  and  James  J.  Leiper,  and 
their  heirs  and  assigns,  be,  and  they  are  hereby,  allowed  to  appear,  either  In 
person  or  by  attorney,  before  the  said  special  master,  and  also  before  the 
court.  In  any  and  all  proceedings  wherein  and  whereby  any  claim  against 
said  Birmingham,'  Sheffield  &  Tennessee  River  Railroad  Company,  or  the 
receiver  of  said  company,  is  sought  to  be  declared  to  be  payable  out  of  the 
said  purchase  money,  or  to  be  prior  in  lien  to  the  mortgage  bonds  of  said 
railroad  company;  and  the  said  purchasers,  and  their  heirs  and  assigns,  shall 
have  the  right  to  appeal  from  all  decrees  in  such  cases  to  the  same  extent  as 
the  original  parties  to  the  said  suit." 

On  January  9,  1896,  the  receiver  presented  his  final  report,  accom- 
panied by  a  statement  of  his  personal  expenses,  and  a  petition  asking 
for  compensation,  and  the  appointment  of  a  master  to  determine  the 
amount  thereof.  Upon  this  petition,  a  decree  of  reference  was  en- 
tered the  same  day  containing  the  following  provision: 

••It  is  further  ordered  and  decreed  that  the  said  master  shall  be  empowered 
to  hear  the  testimony  of  such  witnesses  as  the  petitioner  and  said  parties  may 
cause  to  be  brought  before  him,  and  such  other  testimony  as  may  be  legally 
admissible  in  such  cases,  and  from  such  testimony  to  find,  fix,  and  determine 
the  amount  of  the  said  receiver  Edmund  A.  Hopkins*  compensation,  and  that 
he  report  the  amount  of  his  findings  to  this  court  by  the  27th  day  of  April, 
1896." 

After  taking  much  evidence,  the  master  filed  an  elaborate  report, 
recommending  that  the  receiver  be  allowed  for  compensation  as  re- 
ceiver the  sum  of  |20,000;  for  personal  expenses, — ^trips  to' Europe 
|3,150,  and  for  other  personal  expenses  f 3,022.50, — making  a  total  of 
126,172.50,  subject  to  a  credit  of  |6,12T.82.  To  this  report  exceptions 
were  filed  by  J.  Kennedy  Tod  and  John  G.  Leiper  and  the  Northern 
Alabama  Railway  Company,  as  purchasers  of  the  railway  property  at 
the  foreclosure  sale.  The  grounds  of  the  exceptions  were  that  per- 
sonal expenses  should  not  have  been  allowed  at  all,  because  no  item- 
ized accounts  were  presented,  nor  vouchers  produced, 'nor  were  said 
expenditures  necessary;  and  that  the  compensation  of  f 20,000  is 
excessive,  and  not  warranted  by  the  testimony.  Hopkins,  the  re- 
ceiver, also  filed  exceptions  to  the  report,  claiming  that  the  sum  al- 
lowed him  as  compensation  was  inadequate  and  not  reasonable.  The 
exceptions  to  the  master's  report  were  heard  before  the  court,  all 
parties  being  represented  by  counsel;  whereupon  the  court,  being 
of  opinion  that  the  f20,000  allowed  the  receiver  for  compensation 
was  excessive,  and  that  the  sum  of  |5,000  per  year  would  be  a  just 
and  reasonable  compensation,  maintained  the  exceptions  filed  by  the 
purchasers  to  that  extent,  but  otherwise  overruled  all  exceptions, 
and  entered  a  decree  accordingly.  From  this  last  decree  the  Northern 
Alabama  Railway  Company,  as  purchaser,  appealed,  assigning  as  er- 
ror the  allowance  by  the  special  master  and  the  court  of  the  personal 
expenses  claimed  by  the  receiver.  Only  the  Northern  Alabama 
Railway  Company  and  E.  A.  Hopkins  were  made  parties.  Hopkins 
entered  a  cross  appeal  against  the  Northern  Alabama  Railway  Com- 
pany solely,  assigning  as  error  that  the  court  erred  in  overrolhig  the 
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receiver's  exceptions,  and  reducing  the  amount  of  compensation  as 
allowed  by  the  special  master. 

The  evidence  shows  that  the  master  reports  that  the  expenses  of 
the  receiver  in  his  several  trips  to  Europe  were  incurred  while  the 
receiver  was  visiting  Europe  in  the  interest  and  at  the  instigation  of 
the  bondholders,  and  with  the  consent  of  the  stockholders  of  the  rail- 
way company,  to  try  and  bring  about  a  reorganization  which  would 
get  the  property  out  of  its  then  embarrassed  financial  condition,  and 
complete  the  railroad  in  accordance  with  its  original  design;  and 
that  it  was  then  believed  by  all  the  parties  that  the  receiver,  because 
of  his  knowledge  of  the  subject,  would  be  the  best  person  who  could 
be  selected  to  present  the  plans  to  those  who  were  already  interested 
in  the  property  as  well  as  to  those  from  whom  it  was  hoped  additional 
capital  could  be  obtained. 

Without  seriously  denying  this  evidence,  the  appellant  contends 
that  the  business  was  entirely  outside  of  the  receiver's  duties  under 
the  order  of  the  court,  which,  it  is  claimed,  were  limited  to  managing 
and  operating  the  railroad,  keeping  it  open  as  a  public  highway,  and 
to  collecting  money  due  to  the  company;  and  that,  as  the  endeavors 
to  successfully  reorganize  the  property  were  fruitless,  the  expense 
cannot  be  allowed,  particularly  as  against  Tod  and  Leiper  and  the 
Northern  Alabama  Railway  Company,  purchasers  of  the  property. 
On  the  other  hand,  it  is  contended  that  Leiper  and  Tod  were  really  a 
purchasing  committee,  representing  all  the  bondholders,  and  that, 
as  the  expenses  were  incurred  in  the  interest  of  and  with  the  con- 
sent of  the  bondholders,  they  cannot  be  allowed  to  object  to  the  ex- 
pense; and  it  is  further  contended  that  it  was  proper  for  the  receiver 
to  act  in  conjunction  with,  and  in  the  interest  of,  all  the  bondholders, 
to  endeavor  to  bring  about  a  reorganization  of  the  property.  As  to 
these  expenses  the  special  master  reports  as  follows: 

"It  further  appears  from  the  testimony  given  and  the  papers  filed  in  this 
matter  that,  while  this  suit  was  in  progress,  several  plans  were  set  on  foot, 
or  attempted  to  be  set  on  foot,  between  Messrs.  J.  Kennedy  Tod  and  John  G. 
Leiper,  representing  the  bondholders,  and  the  receiver,  and  with  the  consent 
of  the  stockholders  of  the  railroad,  to  get  the  property  out  of  its  then  condi- 
tion, and  complete  it,  in  accordance  with  its  original  design,  into  Birmingham, 
and  extending  it  to  Riverton;  and  that  it  was  then  believed  that,  because  of 
his  knowledge  of  the  subject,  the  receiver  in  this  canse  would  be  the  best 
person  who  could  be  selected  to  present  the  plans  to  those  who  were  already 
interested  in  the  property,  as  weU  as  to  those  from  whom  it  was  hoped  the 
necessary  additional  capital  could  be  obtained;  and  that,  pursuant  to  that 
understanding,  Mr.  Hopkins  made  three  trips  to  Europe,  as  testified  to  by  him, 
and  which  were  fully  known  by  Messrs.  Tod  and  Leiper.  It  cannx>t  be 
believed  that  it  was  understood  by  those  parties  that  Hopkins  was  making 
these  trips,  or  'excursions,*  as  counsel  for  the  railway  company  term  them, 
with  the  intention  or  expectation  of  paying  his  own  expenses.  He  had  no 
interest  in  the  property,  either  as  bondholder  or  stockholder,  and,  although 
he  admits  an  interest  in  the  property  by  reason  of  the  stock  in  the  railroad 
company  belonging  to  his  friends,  it  could  hardly  be  supposed  that  his  friend- 
ship would  be  carried  to  the  extent  of  his  paying  out  $3,150,  when  the  prop- 
erty involved  was  first  called  upon  to  pay  off  the  claim  of  the  bondholders, 
amounting  to  about  $1,700,000,  together  with  all  prior  claims  and  the  costs  of 
this  litigation,  before  anything  could  possibly  be  realized  upon  the  stock  in 
the  railroad.  It  might  be  argued  that  there  may  have  been  some  other  plan 
understood  between  Mr.  Hopkins  and  these  I'epresentatives  of  the  bondhold- 
ers looking  to  his  compensation  in  this  regard,  and  a  repayment  of  his  ex- 
81  C.C.A.— 7 
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penses,  but  If  such  a  plan  existed  It  might  well  be  presumed  they  would  have 
made  it  known  on  the  hearing.  Nor  can  I  find,  after  careful  perusal  of  the 
plans  of  reorganhMitlon  filed  as  part  of  the  testimony  In  this  cause,  any  pro- 
vision by  which  any  compensation  for  payment  of  expenses  Is  made  to  Hopkins. 
Of  course,  the  distinction  must  be  kept  in  mind  that,  even  If  it  had  been 
agreed  between  the  parties  to  the  litigation  that  provision  should  be  made  by 
the  court  to  pay  the  receiver's  expenses  of  this  character,  and  that,  without 
notice  of  such  a  claim,  third  persons  should  have  bought  the  property  under 
the  decree  rendered  in  this  suit,  it  might  be  doubted  if  the  court  would  im- 
pose these  expenses  as  a  prior  claim  under  its  decree;  but  in  this  case  the 
purchasers  of  the  property  were  the  same  parties  with  whom  all  prior  trans- 
actions had  been  had,  and  they  had  acted  with  the  receiver  in  his  efforts  to 
put  the  property  on  its  feet,  and  they  would  have  been  the  beneficiaries  had 
his  and  their  efforts  been  successful.  It  seems  that  it  would  be  Just  and 
equitable  that  the  amount  shown  to  have  been  expended  on  these  trips,  about 
which  there  was  no  contention,  should  be  allowed.  It  is  shown  that  the 
Northern  Alabama  Railroad  Company  simply  stands  in  the  'shoes*  of  Messrs. 
J.  Kennedy  Tod  and  John  G.  Leiper,  the  purchasers  of  the  railway  property, 
who  themselves  represented  the  bondholders  of  the  Birmingham,  Sheffield  & 
Tennessee  River  Railway  Ck)mpany,  and  that  they  assigned  their  bid  to  said 
Northern  Alabama  Railway  Company,  which  is  a  new  corporation,  organized 
for  the  purpose  of  operating  the  purchased  property." 

The  view  we  take  is  that,  under  the  circumstances  reported  by  the 
special  master,  the  bondholders  are  estopped  to  deny  the  propriety 
of  the  expenses  incurred  by  the  receiver  at  their  own  instance  and 
for  their  own  benefit,  and  that  the  purchasers  of  the  railway  prop- 
erty under  the  decree  of  foreclosure  and  sale,  as  such,  have  no  inter- 
est to  contest  the  expenses  of  the  receiver.  The  other  expenses 
of  the  receiver  which  are  contested  appear  to  have  been  incurred  by 
the  receiver  in  traveling  to  and  from  his  residence  to  the  railway 
property  and  elsewhere  about  the  country,  in  the  interest  of  the 
railway  property  in  his  custody.  As  the  evidence  shows  that  such 
traveling  was  necessary  in  looking  after  the  involved  interests  of 
the  railway  property  in  his  charge,  we  are  of  opinion  that  they  were 
properly  allovired,  and  we  take  this  view  the  more  readily  because, 
generally,  in  suclx  cases,  the  expenses  allowed  receivers  of  railway 
property  are  so  identified  with  the  matter  of  compensation  as  to  ordi- 
narily affect,  if  not  control,  the  allowance  made  by  the  court  The 
receiver's  compensation,  as  fixed  by  the  circuit  court,  appears  to  be 
reasonable,  under  the  evidence.  Certainly,  it  cannot  be  held  ex- 
cessive on  appeal,  for  we  cannot  say  that  it  was  unjust,  insufficient, 
or  unreasonable. 

We  had  occasion  to  declare  the  rule  in  matters  of  this  kind  in 
Gaines'  Adm'r  v.  Mills'  Ex'rs,  13  U.  S.  App.  229,  235,  4  O.  C.  A.  521, 
525,  and  54  Fed.  614,  617: 

"Appellate  courts  are  generally  not  disposed  to  disturb  the  findings  of  the 
lower  courts  in  the  matter  of  compensation  for  services  of  trustees,  solicitors, 
receivers,  and  masters  rendered  in  the  conduct  of  litigation  in  said  courts, 
whether  based  on  findings  of  masters  or  verdicts  of  Juries,  unless  injustice 
clearly  appears,  for  the  reason  that  the  court  below  should  have  considerable 
latitude  of  discretion  on  the  subject,  since  it  has  far  better  means  of  knowing 
what  is  Just  and  reasonable  than  an  appellate  court  can  have.  See  Trustees 
V.  Greenough,  105  U.  S.  527,  537;  Cowdrey  v.  Railroad  Co.,  1  Woods,  331,  341, 
Fed.  Cas.  No.  3,203;  and  Head  v.  Hargrave,  105  U.  S.  45." 

We  have  been  furnished  tirith  no  authority  to  justify  us  in  depart- 
ing from  the  rule  above  declared.     We  do  not  find  it  necessary  to 
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pass  npon  the  question,  much  argued  in  the  briefs,  whether  it  is 
proper  to  permit  a  receiver  of  the  court  to  participate  in  schemes  of 
reorganization.  Nor  do  we  decide  that  the  appellant  has  on  the 
record  an  interest  sufficient  to  warrant  his  appeal  (but  see  Central 
Trust  Co.  V.  Grant  Locomotive  Works,  135  U.  S.  207,  222,  10  Sup.  Ct. 
736),  nor  that  either  the  appeal  or  cross  appeal  was  properly  taken. 
The  decree  of  the  circuit  court  is  affirmed. 


(87  Fed.  512.) 

DAVIS  V.   POUT  ARTHUR  CHANNEL  &  DOCK  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     May  18,  1898.) 

No.  690. 

1-  Corporations— Texas  Channel  and  Dock  Companies— Powers. 

A  channel  and  dock  company  organized  under  Sayles*  Ann.  St  (Tex.) 
1897,  §§  721,  722,  and  authorized  to  construct  a  channel  "across,  along, 
through,  or  upon"  certain  waters  within  the  jurisdiction  of  the  states,  is 
not  restricted  to  a  route  through  such  waters,  but  may  construct  its  chan- 
nel along  the  borders  of  the  same. 
%  Injunction  Pendente  Lite— Condemnation  Proceedings. 

An  application  for  an  injunction  pendente  lite  is  addressed  to  the  sound 
discretion  of  the  court,  and  will  be  granted  only  to  prevent  irreparable 
injury;  hence  a  corporation  having  instituted  proceedings  for  the  con- 
demnation of  land,  and  a  controversy  having  arisen  as  to  the  value  there- 
of, an  injunction  will  not  issue  to  restrain  the  corporation  from  entering 
apon  the  land  until  the  termination  of  the  condemnation  suit,  where  the 
corporation  has  given  bond  in  a  sum  sufficient  to  cover  all  damages,  and 
the  whole  controversy  appears  to  be  rather  an  attempt  to  defeat  the  pur- 
pose of  the  corporation  than  a  simple  contest  as  to  the  value  of  the  land. 

Appeal   from   the   Circuit   Court   of  the  United   States  for  the 
Eastern  District  of  Texas. 

This  is  an  application  by  the  appellant,  Davis,  in  the  United  States  circuit 
•court  for  the  Eastern  district  of  Texas  at  Beaumont,  for  an  injunction  re- 
straining the  appellee,  the  Port  Arthur  Channel  &  Dock  Company,  its  agents 
and  employes,  from  entering  or  remaining  upon  two  certain  tracts  of  land 
In  which  the  appellant  owns  an  undivided  interest,  and  from  the  prosecution 
4>t  any  work  or  construction  on  any  part  thereof,  or  from  doing  any  act  in 
Jeopardy  of  plaintiff's  right  and  peaceable  possession  of  said  premises  pending 
the  adjudication  of  the  rights  of  the  plaintiff  and  the  defendant  in  a  common- 
law  cause  in  said  court,  in  which  the  defendant  company  was  seeking  to  con- 
demn said  land  for  the  purpose  of  cutting  a  channel  through  it  Plaintiff's 
land  is  described  as  an  undivided  one-eighth  interest  in  divisions  A  and  6 
of  a  tract  of  land  on  the  west  side  of  and  upon  the  waters  of  Sabine  Lake  and 
Sabine  Pass,  known  as  the  "Dennis  Gahagan  League"  of  land.  The  common- 
law  case  referred  to  is  a  proceeding  which  was  originally  commenced  in  the 
county  court  of  Jefferson  county,  Tex.,  by  the  appellee,  to  condemn  said  land 
for  the  purposes  of  said  channel  company,  both  as  to  the  construction  of  its 
channel  and  for  a  right  of  way  on  each  side  of  It.  That  suit  was  removed 
to  the  United  States  circuit  court  at  Beaumont  after  the  commissioners  ap- 
pointed by  the  county  judge  for  that  purpose  had  awarded  damages  to  ap- 
pellant, and  the  amount  had  been  paid  into  the  county  court,  and  the  appel- 
lant had  filed  his  objections  to  the  award,  and  the  proceedings  had  become 
a  case  in  court  for  trial  as  in  other  causes,  and  this  application  was  filed 
after  said  removal.  The  grounds  of  the  application  are,  briefly,  as  follows: 
^*(1)  The  charter  of  the  Port  Arthur  Channel  and  Dock  Company  is  void, 
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because  it  authorizes  the  construction  of  its  cliannel  from  the  waters  of  the 
Gulf  of  Mexico,  at  Sal)ine  Pass,  alonj:  and  across  Sabine  Lalje  to  a  point  at 
or  near  the  town  of  Port  Arthur;  and  Sabine  Lalce  is  a  body  of  water  not 
within  the  jurisdiction  of  the  state  of  Texas,  and  said  charter  is  not,  therefore, 
authorized  by  the  constitution  and  laws  of  the  state  of  Texas  nor  of  the  United 
States,  but  in  contravention  thereof.  (2)  Said  charter  contemplates  the  con- 
struction of  a  channel  through  the  waters  of  Sabine  Lake,  not  to  enter  the 
mainland  until  it  reaches  a  point  at  or  near  the  town  of  Port  Arthur,  whereas 
the  route  of  the  channel,  as  designated  by  said  company,  does  not  touch  Sa- 
bine Lake,  but  enters  the  mainland  before  reaching  said  lake,  and  continues 
through  the  mainland  until  it  reaches  Taylor's  Bayou,  a  navigable  stream, 
and,  after  crossing  the  same,  extends  to  the  town  of  Port  Arthur.  (3)  The 
usefulness  of  Taylor's  Bayou  as  a  navigable  stream  would  be  destroyed  by 
cutting  the  channel  Into  it,  as  its  waters  would  be  diverted  from  their  natural 
course  into  the  Port  Arthur  channel,  and  its  depth  would  be  reduced,  and  na 
permit  had  been  obtained  from  the  United  States  government  for  the  construc- 
tion of  the  channel.  (4)  There  was  no  necessity  for  cutting  the  channel  where 
the  company  proposed  to  construct  it— between  Taylor's  Bayou  and  its  south- 
em  terminus— for  the  purpose  of  reaching  a  safe  place  for  wharfs  and  docks; 
that  Port  Arthur  is  nine  miles  in  a  northerly  direction  from  where  the  channel 
enters  the  mainland,  and  the  entire  property  between  the  two  points  is  com- 
paratively level,  the  height  at  Port  Arthur  being  about  the  same  as  at  the 
southern  terminus  of  the  channel.  (5)  In  the  condemnation  suit  pending  be- 
tween the  parties  hereto  the  commissioners  had  reported  the  damages  of  ap- 
pellant by  reason  of  the  condemnation  of  his  land  to  be  $281.60,  and  appellant 
had  filed  exceptions  to  said  award,  and  these  objections  were  still  pending, 
and  had  not  been  determined,  and  the  cause  stood  for  trial  de  novo,  and  the 
award  had  been  set  aside  and  held  for  naught,  and  appellee  had  no  right  to 
enter  upon  said  land  until  said  proceedings  should  be  finally  determined." 
Irreparable  Injury  to  appellant's  land  was  alleged,  and  an  injunction  was 
prayed  for  as  already  stated.  A  restraining  order  was  granted  by  Hon.  A. 
P.  McCormick  in  terms  conforming  to  the  prayer  for  injunction,  to  continue 
until  the  further  order  of  said  circuit  court  or  one  of  its  judges,  and  the  appel- 
.lee  was  directed  to  appear  before  said  circuit  court  at  Galveston  on  February 
28,  1898,  to  show  cause,  if  any  it  could,  why  the  preliminary  injunction 
should  not  be  granted.  On  the  day  named  the  appellee  appeared,  and  filed 
his  reasons  why  the  injunction  should  not  be  granted,  substantially  as  fol- 
lows: '*(!)  That  the  bill  showed  no  equity  on  its  face.  (2)  The  charter  at- 
tached to  the  bill  showed  the  right  of  the  company  to  condemn  the  land.  (3> 
Bill  showed  adequate  remedy  at  law  through  the  condemnation  proceedings, 
and  did  not  allege  Insolvency  of  defendant.  (4)  Charter  showed  defendant 
worth  a  half  million  dollars,  and  no  irreparable  injury  was  shown,  and  all 
questions  In  tbe  case  could  be  tried  in  the  condemnation  suit.  (5)  The  bill 
did  not  show  that  the  plaintiff  had  land  on  Taylor's  Bayou,  and,  if  it  did, 
the  United  States  government  only  could  object  to  any  injury  done  to  that 
stream.  (6)  The  amount  assessed  by  the  commissioners  as  damages  to 
plalntifTs  land  had  been  deposited  in  court  for  the  benefit  of  plaintiflF.  (7> 
Res  adjudlcata  In  this:  that  in  equity  No.  1,  in  the  United  States  circuit  court 
at  Beaumont,  the  matters  set  up  in  plain tlfTs  bill  bad  been  adjudicated  against 
him.  (8)  Plaintiff's  land  was  of  but  little  value,  and  had  never  been  used 
by  him  for  any  purpose.  (9)  The  defendant  had  a  permit  from  the  United 
States  government  to  cut  its  channel  through  200  feet  of  the  water  of  Sabine 
Pass  to  where  it  enters  the  mainland.  (10)  Defendant  admitted  its  incor- 
poration as  charged;  also,  that  the  legal  title  to  the  land  was  In  plaintiff; 
the  filing  of  condemnation  proceedings;  award  as  stated;  alleged  payment  of 
that  amount  into  court;  admitted  the  removal  of  the  cause  to  the  United 
States  court  as  charged;  the  filing  of  objections  to  the  award  by  plaintiff; 
that  the  channel  would  cross  Taylor's  Bayou;  but  denied  that  that  stream 
was  navigable,  or  that  Injury  would  result  from  cutting  the  channel  into  it; 
alleged  conspiring  of  plaintiff  with  Kountze  Bros,  to  defeat  the  construction 
of  the  canal;  and  denying  other  allegations  of  the  bill;  asked  to  give  bond 
to  pay  any  damages  that  might  be  assessed  in  the  condemnation  suit,  and  to 
proceed  with  the  construction  of  the  canal  through  plaintiff's  land."  The 
case  was  heard,  the  prelhninary  injunction  prayed  for  was  refused,  and  the 


Digitized  by 


Google 


DAVIS    V.  PORT   ARTHUR   CHANNEL   &   DOCK    CO.  101 

defendant  permitted  to  proceed  with  the  work  of  digging  the  channel  upon 
giving  a  bond  in  the  sum  of  ^,000  conditioned  as  asked  by  defendant 

A.  H.  Willie,  for  appellant. 

Hal  W.  Greer  and  R.  A.  Greer,  for  appellee. 

Before  PARDEE,  Circuit  Judge,  and  SWAYNE  and  PARLANGE, 
District  Judges. 

PARDEE,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  couil. 

No  v^Titten  opinion  ha\1ng  been  given  in  the  court  below,  the  ap- 
pellant has  assigned  errors  covering  all  possible  views  and  rulings  of 
the  judge  a  quo,  but  from  the  view  we  take  of  the  case  the  right  of 
the  appellant  to  a  preliminarv  injunction  depends  upon  two  proposi- 
tions, and  the  first  is:  Does  the  charter  of  the  appellee  authorize 
it  to  construct  its  channel  along  the  route  proposed,  and  thereby  to 
pass  through  and  over  the  appellant's  land,  and  condemn  so  much  of 
it  as  may  be  necessary  for  the  purposes  of  the  said  channel?  The 
appellee  obtained  its  charter  under  article  721,  Rev.  St.  Tex.  1895, 
and  article  722  of  the  same,  as  amended  March  1,  1897  (1  SayW 
Ann.  St.  1897,  p.  289  et  seq.),  as  follows: 

••Cliapter  14. 
"Cliannel  and  Doclc  Corporations. 

"Art  721.  This  title  shaU  embrace  and  include  the  creation  of  private  cor- 
porations for  the  purpose  of  constructing,  owning,  and  operating  deep-water 
channels  from  the  waters  of  the  Gulf  of  Mexico  along  and  across  any  of  the 
bays  on  the  coast  of  this  state  to  the  mainland  for  the  purpose  of  navigation 
and  transportation,  and  for  the  construction,  owning  and  operating  docks  on 
the  coast  of  this  state  for  the  protection  and  accommodation  of  ships,  boats 
and  all  kinds  of  vessels  for  navigation;  and  their  cargoes.    Acts  1887,  p.  91. 

"Art.  722  (G44b)  Channel  Corporations;  Added  Powers.  Every  such  channel 
corporation  shall,  in  addition  to  the  powers  herein  conferred,  have  power: 

"(1)  To  cause  such  examination  and  survey  for  Its  proposed  channel  to  be 
made  as  may  be  necessary  to  the  selection  of  the  most  advantageous  route 
for  such  purpose  by  its  officers,  agents  or  servants  to  enter  upon  any  of  the 
waters  of  such  bays  and  upon  any  of  the  lands  of  this  state,  or  of  any  person. 

"(2)  To  take  and  hold  such  voluntary  grant  of  real  estate  and  other  prop- 
erty as  shall  be  made  to  it  to  aid  in  the  construction  and  maintenance  of  its 
deep  water  channel  and  works  pertinent  thereto. 

"(3)  To  construct  its  channel  across,  along,  through,  or  upon,  any  of  the 
waters  of  the  bays  within  the  Jurisdiction  of  this  state,  and  so  far  into  the 
mainland  as  may  be  necessary  to  reach  a  place  for  its  docks  that  will  afford 
security  from  cyclones,  storms,  swells  and  tidal  waves  with  such  depth  as 
may  suit  its  convenience  and  the  wants  of  navigation  not  less  than  five  feet, 
and  a  width  of  not  less  than  forty  feet. 

"(4)  To  furnish  to  vessels  and  l>oats  adapted  to  the  purpose  facilities  for 
navigating  in  and  along  the  entire  length  of  its  channel,  and  to  charge  and 
collect  a  toll  therefor,  to  be  prescribed  and  established  by  its  by-laws,  not  to 
exceed  one  per  cent,  per  barrel  bulk  of  the  capacity  of  each  vessel  for  each 
mile  of  the  length  of  its  channel  used  by  the  vessel  going  either  way. 

"(5)  To  borrow  such  sums  of  money  as  may  be  necessary  for  constructing, 
finishing,  or  operating  its  channel,  and  to  issue  and  dispose  of  its  bonds  for 
any  amount  so  borrowed  and  to  mortgage  its  corporate  property  and  fran- 
chises to  secure  the  payment  of  any  debt  contracted  for  the  purpose  afore- 
said: provided,  the  damages  for  any  property  appropriated  by  such  corporation 
shall  be  assessed  and  paid  for  as  is  provided  for  in  the  case  of  railroads. 

"(6)  To  enter  upon  and  condemn  and  appropriate  any  lands  of  any  per- 
sons or  corporation  that  may  be  necessary  for  the  uses  and  purposes  of  such 
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channel  corporation,  the  damages  for  any  property  thus  appropriated  to  be 
assessed  and  paid  for  In  the  same  manner  as  provided  by  law  In  the  case  of 
railroads:  provided  that  no  damages  shall  be  assessed  against  or  paid  by 
it  for  any  portion  of  the  route  of  the  channel  embraced  within  and  covered 
by  the  waters  of  any  bay  or  lake  on  the  coast  of  this  state,  nor  for  any 
portion  of  any  island  belonging  to  the  state  that  may  be  requisite  and  nec- 
essary to  the  construction  and  successful  operation  of  its  channel:  and  pro- 
vided, further,  that  Its  right  of  way  shall  not  be  less  than  the  actual  width 
of  its  channel,  nor  more  than  seven  hundred  feet  in  width  on  each  side  of  its 
channel:  provided,  that  when  the  land  sought  to  be  condemned  under  this 
chapter  is  arable  land,  such  right  of  way  shall  not  extend  further  than  six 
hundred  feet  on  each  side  of  the  channel  from  the  edge  or  boundary  of  said 
channel." 

An  inspectioii  of  these  statutes,  particularly  in  connection  with 
the  following  sections  of  the  same  chapter  in  relation  to  dock  and 
channel  corporations,  shows  that  the  right  to  expropriate*  the  ap- 
pellant's land  for  the  purposes  of  channel  cannot  be  questioned,  if 
the  route  of  the  channel  is  laid  out  within  the  law,  and  in  accord- 
ance with  its  charter.  The  charter  of  the  company  purports  to  au- 
thorize it  to  construct,  own,  and  operate  a  deep-water  channel  from 
the  waters  of  the  Gulf  of  Mexico  at  Sabine  Pass,  along  and  across 
Sabine  Lake,  on  the  coast  of  Texas,  to  a  point  on  the  naainland  at 
or  near  the  town  of  Port  Arthur,  in  the  county  of  Jefferson,  in  the 
state  of  Texas,  and  to  control,  own,  and  operate  docks  along  the 
coast  of  the  state  of  Texas,  at  or  near  said  channel,  for  the  protec- 
tion and  accommodation  of  ships,  boats,  and  all  kinds  of  vessels  for 
navigation  and  their  cargoes,  with  full  authority  to  exercise  all  of 
the  powers  and  enjoy  all  the  rights  and  privileges  prescribed  by 
chapter  14  of  title  21  of  the  Eevised  Statutes  of  Texas  of  1895,  and 
an  acts  amendatory  thereof  and  supplemental  thereto.  The  charter 
follows  the  language  of  the  Revised  Statutes  of  1895,  except  that  in 
the  Revised  Statutes  power  is  given  to  construct  channels  from  the 
waters  of  the  Gulf  of  Mexico  along  and  across  any  of  the  bays  on 
the  coast  of  this  state,  and  the  charter  authorizes  the  construction  to 
begin  at  the  waters  of  the  Gulf  of  Mexico  at  Sabine  Pass,  and  to 
run  along  and  across  Sabine  Lake  to  a  point  in  the  mainland  at  or 
near  the  town  of  Port  Arthur.  The  channel  actually  laid  out  by  the 
company,  and  the  location  given  it,  begins  at  Sabine  Pass,  several 
miles  above  the  Gulf,  and  without  touching  the  waters  of  Sabine 
Lake,  and  going  along  and  across  that  lake  to  the  mainland  near 
Port  Arthur,  goes  directly  into  the  mainland  within  200  feet  of  its 
beginning  point,  several  miles  from  the  town  of  Port  Arthur,  and 
runs  the  rest  of  its  route  through  the  mainland,  bordering  on  and 
along  Sabine  Lake  till  it  reaches  Port  Arthur.  The  land  bordering 
upon  Sabine  Lake,  and  particularly  the  land  of  the  appellant  through 
which  the  channel  is  to  be  constructed,  is  open,  unimproved,  low, 
flat,  salt  marsh,  unfit  for  cultivation  of  any  kind,  and  practically  in 
high  water  the  borders  of  the  lake  are  not  well  defined.  Assum- 
ing that  the  beginning  of  the  proposed  channel  in  the  waters  of 
Sabine  Pass  is  equivalent  to  beginning  at  the  Gulf  of  Mexico,  the 
proper  location  of  the  channel  therefrom  seems  to  depend  upon  the 
force  and  effect  of  the  words  "along  and  across"  in  article  721,  and 
"across,  along,  through,  or  upon"  in  paragraph  3,  §  722.    "Across" 
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the  waters  of  any  bay  would  seem  to  warrant  the  locating  of  a  chan- 
nel in  and  through  any  bay  in  any  direction.  "Across,  through,  or 
upon"  the  waters  of  any  bay  certainly  warrants  a  channel  in  any 
direction.  "Along  the  waters  of  any  bay"  does  not  necessarily  mean 
over,  in,  or  through  the  waters,  and  may  well  mean  along  the  bor- 
ders of  any  bay;  and  in  the  statutes  under  consideration  it  seems  to 
mean  that  or  nothing.  Considering  the  object  of  the  statutes  and 
the  purposes  of  the  appellee  company,  the  narrow  construction  con- 
tended for  is  not  admissible. 

Concluding,  as  we  do,  that  the  charter  of  the  appellee  company 
authorizes  it  to  construct  its  channel  along  the  route  proposed,  and 
thereby  to  pass  through  and  over  appellant's  land,  and  by  proper  pro- 
ceedings expropriate  the  said  land,  the  next  proposition  is:  Under 
the  peculiar  circumstances  of  this  case,  is  the  appellant  entitled  to 
an  injunction  pendente  lite  to  restrain  the  appellee  company  from 
entering  upon  the  said  land  for  the  purpose  of  digging  its  channel 
until  the  final  determination  of  the  expropriation  suit,  and  the  pay- 
ment of  the  damages  awarded?  Section  17  of  article  1  of  the  Texas 
constitution  reads  as  follows: 

"No  person's  property  shall  be  taken,  damaged,  destroyed  or  applied  to 
public  use  without  adequate  compensation  being  made,  unless  by  the  consent 
of  such  person;  and  when  taken,  except  for  the  use  of  the  state,  such  com- 
pensation shaU  be  first  made,  or  secured  by  a  deposit  of  money,  and  no 
irrevocable  or  uncontrollable  grant  of  special  privileges  or  immunities  shall 
be  made,  but  all  privileges  and  franchises  granted  by  the  legislature,  or  cre- 
ated under  its  authority,  shall  be  subject  to  the  control  thereof." 

The  articles  of  the  Revised  Statutes  of  1895  of  Texas  bearing  on 
the  question  read  as  follows: 

"Art.  4463.— When  the  said  commissioners  shall  have  assessed  the  damages 
they  shall  reduce  their  decision  to  writing,  stating  therein  the  amount  of 
damages  due  the  owner  of  such  real  estate,  if  any  be  found  to  be  due,  and 
shall  date  the  same  and  sign  it,  and  shall  file  the  said  assessment,  together 
with  aU  other  papers  connected  with  the  case,  with  the  county  judge  without 
delay." 

"Art.  4468.— If  either  party  be  dissatisfied  with  the  decision  of  such  com- 
missioners he  may,  within  ten  days  after  the  same  has  been  filed  with  the 
county  judge,  file  his  opposition  thereto  in  writing,  setting  forth  the  particu- 
lar cause  or  causes  of  his  objection,  and  thereupon  the  adverse  party  shall  be 
cited,  and  said  cause  shaU  be  tried  and  determined  as  in  other  civU  causes 
in  said  court. 

Art.  4469.— If  no  objections  are  filed  to  such  decision  within  the  time  pre- 
scribed in  the  preceding  article,  the  county  judge  shaU  cause  the  said 
decision  to  be  recorded  in  the  minutes  of  said  court,  and  may  issue  the 
necessary  process  to  enforce  the  same." 

"Art.  4471.— In  no  case  shall  such  corporation  be  entitled  to  enter  upon  and 
take  the  property  condemned  without  first  having  paid  whatever  amount  of 
damages  and  costs  may  have  been  awarded  or  adjudged  against  it." 

Construing  these  statutes,  the  Texas  supreme  court,  in  Gulf,  C.  & 
8.  F.  Ry.  Co.  V.  Ft.  Worth  &  R  G.  Ry.  Co.,  86  Tex.  537,  546,  26  S. 
W.  54,  60,  said: 

"Under  the  law  the  award  could  not  be  made  the  judgment  of  the  court 
until  after  the  expiration  of  ten  days  from  the  time  it  was  returned  into 
court,  and  during  that  time  plaintiff,  by  filing  his  objections  to  it,  would  have 
been  entitled  to  a  trial  de  novo  before  a  jury,  by  which  objections  it  would 
have  set  aside  the  award,  and  thus  have  secured  ample  protection  before  the 
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county  court,  with  the  right  of  appeal  to  the  court  of  civil  appeals  if  its  rights 
were  not  fully  protected  by  the  judgment  of  the  county  court." 

In  Travis  Co.  y.  Trogdon,  88  Tex.  302,  31  S.  W.  358;  the  court  held, 
in  effect,  that  where  Uie  condemnation  was  for  the  use  of  the  state 
the  statute  might  provide  for  entry  upon  payment  of  the  assessment 
made  by  the  commissioners,  thereby  inferentially  holding  the  con- 
verse to  be  true,  i.  e.  if  the  condemnation  is  for  the  benefit  of  private 
corporations,  and  not  of  the  state,  payment  of  the  amount  awarded 
will  not  authorize  the  condemning  party  to  occupy  and  use  the  land. 

In  Ditch  Co.  v.  Hudson,  85  Tex.  587,  22  S.  W.  398,  the  commission- 
ers had  reported,  and  the  amount  of  their  award  had  been  paid  into 
court  by  the  condemning  party,  at  the  time  the  owner  applied  for 
injunction  to  prevent  entry  upon  his  land,  and  the  court  held  that  an 
injunction  to  prevent  entry  upon  the  land  should  be  granted,  to  con- 
tinue till  the  condemnation  proceedings  were  finally  determined. 

These  decisions  of  the  highest  court  of  the  state  of  Texas  on  the 
construction  of  the  constitution  and  expropriation  statutes  of  the 
state  show  that  the  appellee  company  had  no  right  to  enter  upon  the 
lands  of  the  appellant  for  the  purpose  of  digging  its  canal  until  com- 
pensation had  been  made,  or  the  damages  had  been  judicially  as- 
sessed, and  the  amount  thereof  deposited;  and  that  the  deposit  made 
by  the  appellee  company  in  the  county  court  of  Jefferson  county  upon 
the  award  made  in  that  court,  and  afterwards  vacated,  is  without 
value;  and  it  may  be  conceded  that  such  will  be  the  decree  in  the 
instant  case  on  final  heaiiug.  This,  however,  does  not  meet  the  ques- 
tion in  hand.  The  present  application  is  for  an  injunction  pendente 
lite  to  restrain  the  appellee  company  from  committing  trespass,  and 
to  compel  the  appellee  to  desist  from  further  trespassing,  and  to  aban- 
don the  digging  of  its  channel  pending  and  until  the  final  determi- 
nation of  the  litigation.  Such  injunctions  are  issued  in  the  circuit 
court  in  the  sound  discretion  of  the  chancellor,  to  prevent  irrepara- 
ble injury  pending  the  final  determination  of  the  rights  of  the  par- 
ties. It  is  only  recently  such  discretion  could  be  reviewed  on  ap- 
peal, and  the  effect  of  the  appeal  is  merely  to  substitute  the  judg- 
ment and  discretion  of  the  appellate  court  for  the  judgment  and  dis- 
cretion of  the  circuit  court. 

The  circumstances  of  this  case  are  peculiar.  The  case  does  not 
show  a  simple  case  of  contest  as  to  the  value  of  certain  lands  to  be 
expropriated  for  a  canal ;  it  rather  shows  an  attempt,  of  course  with- 
in the  party's  right,  to  defeat  entirely  the  construction  of  the  canal; 
and  the  grounds  of  attack  cover  many  matters  which,  if  well  taken, 
would  be  fatal  to  the  projected  improvement  without  in  the  slightest 
degree  benefiting  the  appellant.  The  appellant  only  owns  an  undi- 
vided one-eighth  interest  in  the  lands  sought  to  be  expropriated,  and, 
although  it  is  shown  to  be  low,  flat,  salt  marsh,  unfit  for  human 
habitation,  and  unfit  for  farming  or  cultivation  of  any  kind,  he  claims 
for  it  a  value  of  |200  per  acre  on  the  water  front  and  $100  per  acre 
back  from  the  water,  while  his  co-owners  of  the  other  seven-eighths 
of  the  same  land  have  acquiesced  in  the  condemnation  at  the  com- 
paratively insignificant  figure  of  less  than  $6  per  acre.  Considering 
the  character  of  the  land,  it  is  by  no  means  certain  that  any  kind  of 
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canal  digging  done  upon  it  pending  the  litisration  would  dcf  any  sub- 
stantial injury,  even  if  thereafter  the  canal  should  be  abandoned. 
A  jury  of  the  freeholders  in  Jefferson  county  awarded  the  sum  of 
1281.80  as  the  actual  damages  to  the  appellant  for  the  expropriation 
sought,  and  that  amount  of  money  has  been  deposited  to  the  credit 
of  the  appellant.  The  circuit  judge  required  the  appellant  to  file  a 
bond  in  the  sum  of  |5,000,  conditioned  to  pay  all  damages  which 
may  be  finally  adjudged  against  the  Port  Arthur  Channel  &  Dock 
Company  in  the  condemnation  proceedings.  Without  expressing  any 
opinion  as  to  the  real  value  of  the  land  in  question,  we  are  of  opin- 
ion that  the  deposit  already  made  and  the  bond  required  by  the 
circuit  court  fully  protect  the  appellant  from  all  damages  he  may 
possibly  incur  pen^ng  the  litigation,  and  that  no  injunction  pend- 
ing the  said  litigation  is  necessary  to  prevent  irreparable  injury. 

The  other  questions  raised  by  the  assignments  of  error  need  not  be 
passed  upon  at  this  time.  The  order  of  the  circuit  court  appealed 
from  is  affirmed 


(87  Fed.  518.) 

GLOVER  et  al.  ▼.  EQUITABLE  MORTO.  CO.  OF  KANSAS  CITY  et  aL 

(Circuit  Court  of  Appeals.  Fifth  Circuit.     May  17,  1898.) 

No.  669. 

1   Contracts — What  Law  Governs. 

Complainants,  husband  and  wife,  consulted  their  attorney  at  Memphis, 
Tenn.,  about  securing  a  loan  on  Mississippi  real  estate.  He  advised  them 
to  visit  the  office  of  a  loan  company  at  Viclcsburg,  Miss.,  with  him,  which 
the  husband  did.  A  bargain  was  struck,  and  papers  drawn,  which  were 
sent  to  Memphis  for  the  wife's  signature.  The  notes  were  payable  in  New 
York,  and  the  money  was  sent  from  Vicksburg  to  Memphis  to  complain- 
ants. The  attorney  received  a  commission  on  loans  from  the  company. 
Held,  that  the  contract  was  a  Mississippi  contract,  to  be  construed  by  the 
laws  of  Mississippi. 

2,  UscRY— SoIiICitor's  Fees  on  Mortgages. 

Provision  in  a  deed  of  trust  for  the  payment  of  solicitor'g  fees  on  de- 
fault in  no  way  affects  the  rate  of  interest  thereon. 

Z.  Same— Provision  against  Taxation. 

Provisions  in  a  trust  deed  giving  the  mortgagee  the  right  to  declare  the 
principal  due  in  case  of  taxation  by  the  state  of  the  deed  or  debt  is  not  a 
means  of  evading  the  usury  law. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Mississippi. 

The  facts  are  practically  conceded  to  be  as  found  by  the  trial  judge, 
as  follows: 

'"This  suit  was  originally  brought  in  the  chancery  court  of  De  Soto  county, 
Mississippi,  and  removed  into  this  court  on  the  petition  of  the  defendants. 
The  bill  of  complainants  alleges  that  the  contract  was  executed  in  the  state 
of  Tennessee,  and  usurious,  and  to  be  performed  in  New  York;  and,  if  a 
New  York  contract,  usurious,  and  usurious  if  construed  under  the  laws  of 
the  state  of  Mississippi.  ♦  ♦  ♦  The  facts  in  this  case  are  substantially  stated 
as  follows:  C.  C.  Glover  and  wife  needed  money,  and  applied  to  Caldwell  & 
Co.,  of  Memphis,  Tennessee,  for  it,  or  contemplated  doing  so.  C.  C.  Glover 
went  to  the  law  office  of  Mr.  A.  S.  Buchanan,  In  the  city  of  Memphis,  Tennes- 
see, to  get  him  to  prepare  an  abstract  of  title,  and  desired  to  borrow  as  much 
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as  twenty  thousand  dollars  on  his  and  his  wife's  plantation  in  De  Soto  county, 
Mississippi.  Mr.  Buchanan  suggested  to  Mr.  Glover  that  he  would  like  to 
negotiate  the  loan  through  the  Equitable  Mortgage  Company  for  him  (Buch- 
anan having  no  authority  for  making  any  loan  for  said  company,  or  concluding 
any  negotiation  at  any  time  In  the  state  of  Tennessee,  or  In  the  state  of  New 
York,  or  in  the  state  of  Mississippi.  The  extent  of  his  authority  was  to 
solicit  loans  for  the  Equitable  Mortgage  Company,  for  which  the  company 
paid  him  a  commission  if  they  approved  the  loans);  that  it  would  be  to  his 
(Buchanan's)  interest.  C.  C.  Glover  thereupon  agreed  to  make  application 
through  Mr.  Buchanan  to  the  Equitable  Mortgage  Company  at  Yicksburg, 
Mississippi,  and  expressed  himself  as  being  in  a  hurry  to  get  the  money  as 
soon  as  possible.  Mr.  Buchanan  assured  Glover  tha/t  the  Equitable  Mortgage 
Company  were  very  prompt  in  the  transaction  of  business,  and  that  it  would 
greatly  facilitate  matters  If,  instead  of  correspondence  with  the  company  at 
Vicksburg,  Mississippi,  he  would  accompany  him  to  Vicksburg,  and  there 
have  a  personal  conference  with  the  officers  or  agents  of  the  company,  at  their 
office,  and  discuss  with  them  all  the  business  details,  and  all  the  questions 
arising  about  the  title  and  the  sufficiency  of  the  security.  Mr.  Buchanan  rep-  " 
resented  to  Glover  that  the  trip  could  be  made  to  effect  the  purpose  of 
practically  closing  the  loan,  and  it  was  for  this  reason  the  trip  was  made  to 
Vicksburg  by  Mr.  Buchanan  and  Mr.  Glover.  They  left  Memphis  on  Sunday, 
the  6th  day  of  January,  1889,  and  arrived  at  Vicksburg,  Mississippi,  on  the 
afternoon  of  the  same  day.  On  the  following  day,  Monday,  January  7,  1889, 
they  went  to  the  office  of  the  Equitable  Mortgage  Company  in  the  city  of 
Vicksburg,  and  submitted  to  the  representatives  of  said  company  an  abstract 
of  title  to  the  lands  situated  in  De  Soto  county,  state  of  Mississippi,  belonging 
to  Mr.  and  Mrs.  Glover,  together  with  certain  affidavits  to  prove  the  abstract 
of  title.  All  of  said  papers  were  also  submitted  to  Miller,  Smith,  and  Hlrsch, 
attorneys  of  said  mortgage  company.  Glover  then  and  there  appointed 
Buchanan  his  agent,  and  an  application  for  a  loan  of  twenty  thousand  dollars 
was  then  and  there  made  to  the  Equitable  Mortgage  Company  by  Glover. 
The  mortgage  or  deed  of  trust  and  the  notes  were  all  written  and  prepared 
then  and  there,  and  for  the  accommodation  of  Mrs.  Glover,  though  dated  and 
written  at  Vicksburg,  in  the  state  of  Mississippi,  the  deed  of  trust  and  notes 
were  sent  to  Memphis,  In  the  state  of  Tennessee,  and  there  signed  and  executed 
by  the  complainants  to  prevent  Mrs.  Glover  from  making  a  trip  to  Vicksburg, 
and  not  for  the  benetit  of  the  Equitable  Mortgage  Company.  Mrs.  Glover 
knew  of  her  husband's  trip  to  Vicksburg  with  Mr.  Buchanan,  and  that  It  was 
to  borrow  money.  The  Equitable  Mortgage  Company  had  no  office  or  place 
of  business  in  the  state  of  Tennessee,  and  did  no  business  in  that  state,  but 
had  an  office  and  place  of  business  In  the  state  of  Mississippi,  and  did  business 
in  said  state  from  1887  until  they  failed,  in  Septeml)er,  or  thereabouts,  1893. 
The  notes,  as  before  stated,  were  written  and  dated  in  Vicksburg,  Miss.,  and 
made  payable  at  the  office  of  said  Equitable  Mortgage  Company  in  the  city 
of  New  York,  state  of  New  York,  and  signed  by  Mr.  and  Mrs.  Glover  in  the 
city  of  Memphis,  Tennessee.  When  this  was  done,  the  mortgage  was  to  be 
delivered  to  the  clerk  of  the  chancery  court  of  De  Soto  county,  at  Hernando, 
then  placed  upon  the  records  of  said  court,  and  delivered  to  said  company 
at  Vicksburg,  and  when  this  was  done  twenty  thousand  dollars  was  for- 
warded to  the  complainants  from  Vicksburg,  Miss.,  to  Memphis,  in  the  state  of 
Tennessee,  and  they  received  that  amount." 

H.  D.  Minor  and  J.  W.  Buchanan,  for  appellants. 

J.  Hirsh,  Murray  F.  Smith,  and  T.  M.  Miller,  for  appellees. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

PARDEE,  Circuit  Judge,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

The  circuit  court  found  that  the  loan  in  question  "was  made  in 
the  city  of  Vicksburg,  and  therefore  a  Mississippi  contract,  and  not 
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intended  as  a  mere  cover  for  usury,  and  must  be  construed  under 
the  laws  of  Mississippi,  and  is,  therefore,  not  usurious";  and  there- 
upon entered  a  decree  dismissing  the  complainants'  bill  In  this  find- 
ing we  concur.  The  loan  company  was  located  in  Mississippi,  and  the 
property  mortgaged  was  in  the  same  state.  The  agreement  to  make 
the  loan  on  the  security  offered — ^the  meeting  of  minds — was  in  the 
state  of  Mississippi,  and  it  is  clear  from  the  evidence  that  the  parties 
intended  that  it  should  be  a  Mississippi  contract.  Mr.  A.  S.  Buch- 
anan was  a  mere  solicitor,  and,  while  paid  by  the  loan  company,  ap- 
pears to  have  acted  in  the  interest  of  and  for  both  parties.  He  cer- 
tainly was  no  such  agent  of  the  loan  company  as. was  authorized  to 
agree  to  any  of  the  terms  of  the  contract.  The  ifact  that  the  note 
and  deed  of  trust  dated  at  Vicksburg,  Miss.,  were  executed  in  Mem- 
phis, Tenn.,  is  a  circumstance  fully  explained  by  the  evidence.  The 
loan  is  not  usurious  under  the  laws  of  Mississippi,  because  the  rate  of 
interest  agreed  upon  was  permitted  by  the  laws  of  that  state.  The 
provision  in  the  deed  of  trust  as  to  the  payment  of  solicitor's  fees 
on  default  relates  to  a  contingency  which  in  no  way  affects  the  rate 
of  interest.  Spain  v.  Hamilton's  Adm'r,  1  Wall.  624,  626;  Meacham 
V.  Pinson,  60  Miss.  217,  226.  The  provision  with  reference  to  the 
right  of  the  loan  company  to  declare  the  unpaid  principal  due  in 
case  of  taxation  by  the  state  of  the  deed  of  trust  or  debt  is  also 
based  on  a  contingency,  and,  as  we  construe  the  contract,  it  war- 
ranted, in  no  event,  any  higher  rate  of  interest  than  the  10  per  cent, 
stipulated.  See  Spain  v.  Hamilton's  Adm'r,  supra;  Dugan  v.  Lewis 
(Tex.  Sup.)  14  S.  W.  1024;  Williams'  Heirs  v.  Douglass  (La.)  17 
South.  805;  Gillmour  v.  Ford  (Tex.  Sup.)  19  S.  W.  442.  The  decree 
of  the  circuit  court  is  affirmed. 


(87  Fed.  536.) 

ROBERTSON   v.   SEWELL. 

SEWELL  v.  ROBERTSON  et  al. 

(Circuit  Court  of  Appeals.  Fifth  Circuit.     March  15,  1898.) 

No.  626. 

1.  Taxation— Spanish  Grants. 

Until  a  Spanish  iz^raut  has  been  segrejrated  from  the  public  domain  by 
survey  properly  approved,  it  is  not  subject  to  taxation  by  state  authority, 
and  a  sale  thereof  for  such  taxes  is  void.i 

2.  Public  Lands— Spanish  Grants. 

The  survey  of  a  Spanish  grant,  as  recorded  in  1851,  contained  18,121.22 
acres,  and  was  approved  by  the  surveyor  general  in  1871.  In  the  chancery 
book  was  found  what  purported  to  be  a  decree  entered  In  1851,  confirming 
the  surveyor's  report  to  the  extent  of  16,000  acres.  The  decree  was  not 
signed  by  the  Judge,  nor  was  it  his  practice  to  sign  decrees,  but  the  de- 
cree purported  to  be  entered  three  days  before  the  answer  praying  it  waa 
filed.  Held,  that  the  decree  was  not  final  so  as  to  bar  a  further  survey  and 
confirmation. 

1  As  to  lands  of  the  United  States  not  subject  to  state  taxation,  see  note 
to  Railroad  Co.  v.  Wright,  4  C.  C.  A.  196. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Florida. 

This  is  an  action  of  ejectment  brought  by  Anna  Bell  Robertson 
and  others,  in  the  United  States  circuit  court  for  the  Southern  dis- 
trict of  Florida,  involving  the  title  to  a  tract  of  land  described  in 
the  declaration.  The  court  below  filed  the  following  findings  and 
opinion: 

"This  cause  coming  on  for  a  trial  before  the  court,  the  parties  having 
waived  a  Jury  by  stipulation  duly  filed  herein,  and  the  same  having  been 
fully  heard  by  documentary  and  written  evidence  and  the  oral  testimony  of 
witnesses  and  by  argument,  and  having  been  fully  considered,  the  court  finds 
as  matters  of  fact: 

"First.  That  a  grant  of  land  five  miles  square  on  Indian  river,  at  the  mouth 
of  San  Lucie  river,  was  made  by  the  representatives  of  the  Spanish  govern- 
ment to  one  Samuel  Miles,  July  19,  1813;  that  May  17,  1815,  said  grant  was 
surveyed  in  a  square  form  by  one  McUardy;  that  said  grant  and  survey 
were  confirmed  in  1840  by  the  superior  court  of  the  United  States  for  the 
district  of  East  Florida  to  certain  grantees  of  said  Miles;  that  upon  appeal 
to  the  supreme  court  of  the  United  States  said  confirmation  was  set  aside 
as  to  the  survey,  but  confirmed  as  to  the  validity  of  the  grant,  and  a  mandate 
issued  directing  that  a  new  survey  be  made  of  the  places  and  for  a  number 
of  acres  designated  by  said  grant,  of  a  form  in  accordance  with  the  views 
expressed  In  the  opinion  In  said  case,  namely,  that  the  width  on  the  river  was 
not  to  exceed  one-third  of  the  length  of  the  said  survey  back  from  said  river 
[U.  S.  V.  Hanson,  16  Pet  196];  that  in  November,  1844,  a  new  survey  was 
ordered,  which  was  made  by  the  surveyor  general  through  his  deputy, 
Houston,  and  returned  June  14,  1845;  that  such  survey  was  also  in  a  square 
form,  and  not  In  accordance  with  the  mandate  of  the  supreme  court,  and  was 
rejected  by  the  presiding  Judge  of  said  superior  court;  that  another  survey 
was  ordered  to  be  made  In  accordance  with  the  principles  stated  by  the 
supreme  court  and  Its  mandate;  that  on  the  26th  day  of  April,  1850,  John  M. 
Hanson  et  al.  filed  In  said  superior  court  a  petition  praying  that  said  petition- 
ers might  be  permitted  to  locate  the  number  of  acres  contained  in  said  grant 
in  parcels  In  any  land  office  In  the  state  of  Florida;  that  on  the  18th  day  of 
April,  1851,  the  United  States  attorney  for  said  district  filed  his  answer  to 
such  petition,  representing  that  a  new  survey  had  been  made,  and  that 
petitioners  should  be  limited  to  such  location;  that  there  was  filed  by  A.  M. 
Randolph,  a  deputy  surveyor.  In  1851,  a  plat  and  description  of  the  claim 
of  John  M.  Hanson  and  others  as  the  claim  designated  in  the  'register  of  mUl 
grants  In  the  name  of  Samuel  Miles';  that  such  survey  contained  18,121.22 
acres,  and  was  not  approved  by  the  surveyor  general  until  November  25,  1871; 
that  there  was  found  recorded  in  the  chancery  book  of  the  United  States  dis- 
trict court  for  the  Northern  district  of  Florida,  under  date  of  April  15,  1851, 
what  purports  to  be  a  decree  of  confirmation  of  the  said  survey  made  by  A. 
M.  Kandolph  to  the  extent  of  sixteen  thousand  acres,  and  orders  that  the  said 
lands  thus  located,  surveyed,  and  described  be  decreed  to  be  fully  and  finaUy 
confirmed  to  said  claimants;  that  such  decree  was  not  signed  by  the  presiding 
Judge,  and  purported  to  be  entered  three  days  before  the  answer  of  the 
United  States  attorney  praying  the  decree  was  filed;  that  It  was  not  the 
practice  at  that  time  for  the  Judge  to  sign  decrees;  that  subsequently,  April 
14,  18S0,  upon  the  petition  of  one  Jonathan  C.  Greely,  assignee  in  bankruptcy 
of  said  John  M.  Hanson,  alleging  that  no  survey  had  ever  been  made  as 
required  and  directed  by  the  supreme  court  of  said  grant,  an  order  was  made 
that  the  surveyor  general  of  the  state  of  Florida  do  survey  said  Spanish 
grant  to  Samuel  Miles  in  accordance  with  the  mandate  and  opinion  of  the 
supreme  court,  and  file  a  plat  and  map  of  said  survey  In  said  cause;  that 
such  survey  was  made  In  accordance  with  such  order,  and  a  survey  and  plat 
was  filed  in  this  court  in  this  cause  containing  16,006.38  acres,  and  that  said 
survey  and  plat  was  In  all  respects  approved  and  confirmed  upon  the  applica- 
tion of  Rufus  K.  Sewell  et  al.;  that  application  was  duly  made  to  the  general 
land  office  of  the  United  States,  and  a  patent  issued  from  said  office  giving 
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and  granting  unto  John  M.  Hanson,  John  J.  Hedrick,  Bernardo  Segui,  and 
Dionisia  Segul,  and  their  heirs  and  assigns,  the  land  described  in  said  fore- 
going survey,  provided  that  such  patent  should  not  interfere  with  any  valid 
adverse  right  to  the  same,  or  be  construed  to  preclude  a  legal  investigation 
by  a  proper  Judicial  tribunal:  that  said  John  M.  Hanson,  John  J.  Hedrick, 
Bernardo  Segui,  and  Dionisia  Scgul  were  the  original  grantees  of  said  Samuel 
Miles;  that  said  patent  was  issued  the  4th  day  of  September,  1889;  that 
December  1,  1890,  Sarah  Van  Wagenen  and  others,  among  whom  were  all  of 
the  plaintiffs  In  the  present  suit,  filed  their  petition  alleging  the  previous 
survey  by  A.  M.  Randolph,  and  the  alleged  decree  confirming  said  plat  and 
survey,  and  praying  that  all  subsequent  action  by.  Jonathan  C.  Greely,  as 
assignee  in  bankruptcy  of  John  M.  Hanson,  and  others,  and  the  survey  and 
plat  made  under  the  order  of  April  14,  1885,  and  the  decree  of  confirmation 
thereof,  be  vacated  and  set  aside  as  null  and  void  on  account  of  the  court's 
having  no  Jurisdiction,  it  having  exhausted  its  Jurisdiction  by  its  said  previous 
action,  and  for  other  relief,  to  which  a  demurrer  was  filed,  which,  upon  being 
fully  heard,  was  sustained,  and,  no  application  to  amend  being  made,  said 
petition  was  dismissed. 

"And  the  court  further  finds,  as  a  matter  of  fact,  that  subsequent  to  the 
survey  of  said  grant  of  1851,  certain  lands  calimed  [claimed]  to  have  been 
surveyed  as  such  grant  in  the  survey  of  Randolph,  to  the  extent  of  17,970.97 
acres,  were  entered  upon  the  tax  books  of  the  state  of  Florida  for  the  county 
of  Dade,  and  assessed  as  of  unknown  ownership,  for  the  years  1877,  1878, 
and  1879,  and  were  put  at  auction  for  sale  for  such  taxes  on  the  6th  day  of 
September,  1880,  and,  there  being  no  bidder,  were  reported  as  sold  to  the  state 
of  Florida  for  the  sum  of  $292.(55;  and  on  the  1st  day  of  May,  1882.  W.  D. 
Barnes,  comptroller  of  said  state,  did  transfer  and  assign  such  certificate  to 
Sarah  A.  Falllgant,  Sarah  A.  Van  Wagenen,  Mary  R.  Gilbert,  Fannie  E. 
Lanier,  Anna  Bell  S.  Robertson,  and  Electra  C.  Falligant,  plaintiffs  herein, 
and  upon  the  presentation  of  said  certificate  to  the  clerk  of  the  said  county 
of  Dade  he  made  a  deed  of  said  17,970.97  acres  to  said  Sarah  A.  Falligant 
and  others  as  aforesaid. 

"And  the  court  further  finds,  as  a  matter  of  law,  that  the  action  of  the 
court  in  ordering  and  approving  the  survey  of  Hopkins,  as  is  shown  In 
evidence,  and  in  the  matter  of  the  petition  of  the  plaintiff  herein  in  the  case 
of  Van  Wagenen  et  al.  against  Sewell,  la  binding  upon  this  court,  and  that  all 
such  rights  of  the  plaintiffs  herein  as  against  the  defendant,  as  relates  to 
and  depends  upon  the  said  survey  of  Randolph  in  1851,  and  the  confirmation 
thereof,  and  the  said  survey  of  Hopkins,  and  approval  and  confirmation 
thereof,  of  1880,  have  been  heretofore  determined  and  settled,  and  such 
questions  are  res  Judicata  by  the  action  of  the  court  in  the  said  case  of  Van 
Wagenen  against  Sewell. 

"And  the  court  further  finds,  as  a  matter  of  fact,  that  the  defendants, 
claiming  for  Rufus  K.  Sewell,  went  onto  and  took  possession  of  the  eastern 
one-third  part  of  said  grant  in  November,  1889,  and  has  held  possession  of 
the  same  as  his  one-third  interest  in  said  grant  ever  since,  and  paid  taxes  on 
the  same,  and  has  ousted  plaintiffs  from  any  interest  in  said  one-third  of  said 
grant. 

"And  the  court  further  finds,  as  a  matter  of  law  and  fact,  that  the  grant 
to  Samuel  Miles  was  never  legally  segregated  from  the  public  domain  at  the 
time  when  the  taxes  were  assessed  on  the  grant,  and  prior  to  the  time  it 
was  sold,  as  cited  in  the  tax  deed  put  in  evidence  by  the  plaintiffs,  and  said 
alleged  sale  and  said  tax  deed  were  null  and  void. 

"And  the  court  further  finds  that  the  plaintiffs  herein  are  by  proper  and  legal 
conveyance  Jointly  entitled  to  a  fee-simple  title  in  and  to  the  possession  of 
one  undivided  third  part  and  Interest  in  the  entire  tract,  lot,  or  parcel  of  land 
situated  In  the  county  of  Dade,  state  of  Florida,  and  known  and  described 
as  follows,  to  wit:  [Then  follow  same  description  of  land  as  described  in  the 
declaration];  and  that  for  this  one-third  undivided  part  of  such  lot  or  parcel 
of  land,  together  with  their  costs  herein,  they  are  entitled  to  Judgment." 

Opinion. 
"The  plaintiffs  in  this  case  claim  title  and  possession  of  the  property  in 
dispute  from  two  sources:     First,  the  plaintiffs  claim  to  be  the  heirs  of  the 
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grantee  of  one- third  of  the  entire  grant;  second,  they  claim  under  a  tax  deed 
from  the  state  of  Florida  for  the  nonpayment  of  unpaid  taxes. 

"The  case  was  tried  by  the  court  upon  stipulation  of  parties,  In  one  of  which 
was  stipulated  that  Miles,  the  original  grantee,  conveyed  one  undivided  third 
Interest  through  John  J.  Hedrick;  in  another  It  Is  stipulated  that  Hedrick's 
interest  purports  to  have  been  conveyed  to  John  G.  Falligant,  and  the  plain- 
tiffs are  his  heirs  and  devisees.  It  was  further  stipulated  that,  in  1890,  Rufus 
K.  Sewell  claims  to  have  gone  upon  the  east  one-third  of  the  land,  and  claimed 
it  as  his  third,  and  has  claimed  to  pay  taxes  on  that  portion  since  1891  or 
1892.  The  title  of  Rufus  K.  Sewell  is  shown  by  a  regular  deed  of  convey- 
ance from  John  M.  Hanson,  and  a  deed  of  conveyance  from  said  Rufus  K. 
Sewell  to  the  defendant  Henry  E.  Sewell. 

"First  the  defendant  pleaded  the  general  issue  of  not  guilty,  but  on  the 
27th  day  of  January,  after  the  case  was  called  for  trial,  the  defendant  filed 
an  additional  plea,  viz.  that  the  defendant  had  never  denied  the  right  of  the 
plaintiffs  to  the  undivided  one-third  Interest  of  the  grant. 

**The  court  has  found  that  the  tax  title  under  which  the  plaintiffs  claim  Is 
void,  but  that  they  are  entitled  Jointly  to  an  undivided  one-third  Interest  in 
fee  simple  of  the  entire  grant,  and  that  they  had  been  so  ousted  from  the 
possession  of  the  eastern  one-third  of  the  grant  as  to  entitle  them  to  Judgment 
upon  this  suit.     Exceptions  to  such  findings  have  been  taken. 

"It  is  contended  by  the  defendant  that  the  plaintiffs,  having  claimed  the 
whole  of  the  premises,  are  not  entitled  to  Judgment  unless  found  to  be  entitled 
to  the  whole.  The  court  does  not  consider  the  law  to  be  so  determined  in  this 
state.  The  common-law  action  of  ejectment  has  been  done  away  with,  and 
the  statute  which  has  taken  its  place  plainly  provides  that,  in  any  suit  for 
ejectment,  the  Judgment  shall  determine  and  declare  the  interest  that  the 
plaintiff  may  have  in  the  premises  claimed.  The  court  considers  that 
wherever  any  interest  is  found  in  the  plaintiff,  not  more  than  that  claimed  by 
him  he  is  entitled  to  Judgment  for  that  amount,  although  it  may  be  of  less 
quantity  than  that  sued  for.  This  view  is  sustained  by  the  text  and  a 
large  number  of  authorities  cited  in  Waite's  Action  and  Defenses  (volume  3,  p. 
123). 

"It  is  also  claimed  by  the  defendant  that  there  Is  no  evidence  which  would 
Justify  the  findings  of  fact  that  the  plaintiffs  were  entitled  to  an  undivided 
one-tlxird  interest  in  the  land.  The  language  of  the  stipulation  that  Hedrick*s 
interest  purports  to  have  been  conveyed  to  John  G.  Falligant  can  only  be  con- 
sidered as  equivalent  to  a  declaration  and  stipulation  that  there  Is  evidence 
which  tends  to  show  that  Hedrick's  interest  has  been  conveyed  to  John  G. 
Falligant,  and  this,  taken  in  connection  with  the  plea  of  the  defendant  that 
he  had  never  denied  that  the  complainants  were  entitled  to  a  one  undivided 
one-third  interest  In  the  property,  the  court  considers  may  be  deemed  as  an 
allegation  and  an  admission  of  the  title  in  the  plaintiffs  to  that  amount.  Any 
other  construction  would  appear  to  be  simply  holding  out  an  inducement  to 
plaintiffs  to  waive  introducing  testimony  upon  that  point,  and  then  taking 
advantage  of  such  omission. 

"The  only  other  ground  of  exception  Is  to  the  finding  of  fact  that  the  de- 
fendant did  oust  plaintiffs  from  any  possession  which  would  Justify  this  suit. 

"The  sixteenth  stipulation  is  that  Rufus  K.  Sewell  claims  to  have  gone 
upon  the  eastern  one-third  of  the  land  and  claimed  it  as  his  one-third.  The 
defendant,  Henry  E.  Sewell,  testifies  that  he,  in  1889,  went  onto  this,  and 
claimed  for  his  father  a  part  of  this  land,  and  his  improvements  were  upon 
the  northeastern  portion.  There  can  be  but  one  conclusion  drawn  from  this 
stipulation  and  testimony,  taken  together,  and  that  is  that  the  defendant 
herein  claimed  that  which  is  stipulated  his  father  claimed,  and  since  that 
time  been  holding  the  land  with  the  same  understanding  that  it  is  stipulated 
that  Rufus  K.  Sewell  claimed;  that  is,  he  claimed  the  eastern  one-third  of 
the  land  as  his  third.  This  is  considered  a  reasonable  and  necessary  con- 
clusion that  the  land  was  held,  claimed,  and  possessed  as  an  entire  Interest 
of  that  eastern  one-third  instead  of  the  one  undivided  third  of  the  entire  lot 
which  it  is  admitted  he  was  entitled  to;  and  such  possession  of  the  one-third 
it  is  considered  fully  Justifies  the  finding  that  the  plaintiffs  had  ousted  the 
defendant  from  any  interest  in  that  eastern  one-third. 
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"It  is  also  contended  by  the  defendant  that  he  hayhig  admitted  by  his  plea 
that  the  plaintiffs  were  entitled  to  one  undivided  third  Interest,  and  the  court 
not  haTlng  found  them  entitled  to  any  greater  Interest  than  it  Is  so  admitted, 
the  costs  should  not  have  been  adjudged  against  him  herein.  Had  such  plea 
of  admission  of  the  right  of  the  plaintiffs  been  flled  at  an  earlier  stage  of  the 
case,  it  might  have  been  considered  more  favorably;  but  until  the  case  was 
called  for  trial  the  defendant  had  stood  upon  his  plea  of  not  guilty,  which, 
under  the  statute,  Is  held  to  admit  both  his  possession  and  adverse  claim. 
It  Is  true  that  a  party  can,  by  admission  of  the  rights  of  the  plaintiff  at  any 
time  in  the  suit,  prevent  a  judgment  for  subsequent  costs,  but  at  no  time 
will  such  action  be  held  to  affect  the  costs  which  had  already  been  incurred 
up  to  that  time.  In  this  case  the  late  filing  of  such  plea  cannot  be  con- 
sidered as  depriving  the  plaintiffs  of  their  right  of  costs  up  to  that  time,  as 
certainly  no  opportunity  was  given  for  them  to  dismiss  their  suit  or  obtain 
their  rights  In  any  other  manner  previous  to  that  time. 

**It  is  ordered,  therefore,  that  the  judgment  be  so  far  amended  as  to  make 
the  defendant  liable  to  the  cost  of  suit  up  to  the  time  of  the  filing  of  that 
plea;  and  the  motion  for  arrest  of  judgment  and  a  new  trial  is  denied." 

H.  H.  Buckman,  for  Anna  Bell  Robertson  and  others. 
H.  Bisbee  and  C.  D.  Rinehart,  for  Henry  E.  Sewell. 

Before  PARDEE  and  McCORMICK,  arcuit  Judges. 

PER  CURIAM.  As  the  parties  waived  trial  by  jury  in  the  circuit 
court  and  submitted  the  case  to  the  judge,  we  are  concluded  by  the 
findings  of  fact.  The  vital  question  in  the  case  is  whether  the  lands 
in  controversy  had  been  so  segregated  from  the  public  domain  by 
the  alleged  decree  in  1851  as  to  permit  of  their  assessment  and  tax- 
ation by  the  state  of  Florida  in  the  years  1877, 1878,  and  1879.  From 
the  findings  of  fact  relating  to  the  decree  of  1851,  we  are  of  opinion 
that  the  said  decree  did  not  become  final  and  executory.  This  we 
onderstand  to  be  the  ruling  of  the  circuit  court,  and  we  affirm  the 
same.    Affirmed. 


(87  Fed.  574.) 

THE  ILLINOIS. 

BALANO  et  al.  v.  THE  ILLINOIS. 

(Circuit  Ck)nrt  of  Appeals,  Third  Circuit.     April  27,  1808.) 

No.  10. 

1.  Collision— Tug  with  Tow— Stakting  from  Dock. 

A  tug  starting  out  into  tlie  Delaware  river,  from  behind  piers  which 
obstruct  her  view,  with  a  tow  on  a  hawser,  must  exercise  caution,  but  is 
not  bound  absolutely  to  ascertain  beforehand  whether  any  vessel  is  ap- 
proaching; and  where  she  gives  the  proper  signal  to  enable  a  vessel 
actually  approaching  to  avoid  the  tow  by  proper  and  reasonable  naviga- 
tion, she  is  not  to  be  held  liable  for  a  collision  between  them. 

2.  Same — Stbamship  in  Channel. 

Where  a  schooner  towed  by  a  tug  on  a  hawser  was  struck  in  the  Del- 
aware river,  by  a  passing  steamship,  shortly  after  the  tug  and  steamer 
had  emerged  from  behind  piers  that  obstructed  their  view,  heldy  that  the 
steamship  was  solely  at  fault,  in  that,  while  proceeding  In  a  narrow 
channel,  where  vessels  and  tows  were  likely  to  be  encountered,  she  failed 
to  perform  her  duty  of  running  slowly,  keeping  a  careful  lookout,  and 
listening  attentively  for  signals. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

This  was  a  libel  in  rem  by  James  W.  Balano,  master  of  the  schooner 
Mabel  Jordan,  against  the  steamship  Illinois,  whereof  the  Interna- 
tional Navigation  Company  was  owner,  to  recover  damages  caused 
by  a  collision.  The  tug  Gladisfen  was  subsequently  made  a  co- 
defendant,  on  the  petition  of  the  claimant  of  the  Illinois.  The  dis- 
trict court,  after  a  final  hearing  on  the  merits,  found  the  Illinois  solely 
in  fault,  and  decreed  accordingly.  65  Fed.  123;  84  Fed.  697.  Tlie 
claimant  thereupon  appealed  to  this  court. 

N.  Dubois  Miller,  for  appellant. 
John  F.  Lewis,  for  the  Mabel  Jordan. 
Henry  R.  Edmunds,  for  the  Gladisfen. 

Before  ACHESON  and  DALLAS,  Circuit  Judfees,  and  BRAD- 
FORD, District  Judge. 

DALLAS,  Circuit  Judge.  The  schooner  Mabel  Jordan  was  ran  in- 
to and  sunk  by  the  steamer  Illinois  on  June  9,  1893;  and,  upon  the 
latter  being  libeled  for  the  loss,  her  owners  filed  a  petition  under 
which  the  Gladisfen,  a  steam  tug  which  at  the  time  was  engaged 
in  towing  the  schooner,  was  made  co-respondent  Unquestionably, 
the  collision  was  occasioned  by  negligence  either  of  the  steamer, 
or  of  the  tug,  or  of  both.  The  court  below  held  that  it  resulted 
wholly  from  fault  of  the  former;  and  it  is  now  insisted  that  this 
conclusion  was  erroneous,  because,  as  is  alleged  in  the  petition  of 
the  Illinois — 

**Those  in  charge  of  said  steam  tug  Gladisfen  were  In  fault  as  follows:  (1) 
In  towing  said  schooner  out  Into  the  channel,  from  behind  the  covered  piers, 
without  giving  proper  and  lawful  signals  to  approaching  vessels.  (2)  In  tow- 
ing the  schooner  Into  the  channel,  from  behind  the  covered  piers,  without 
ascertaining  whether  any  vessels  were  approaching.  (3)  In  not  keeping  a 
vigilant  outlook,  and  failing  to  observe  the  steamship  lUinois  in  time  to 
avoid  the  coUision.  (4)  In  towing  the  schooner  Mabel  Jordan  into  the  chan- 
nel with  a  hawser  of  excessive  length.  (5)  In  cutting  the  hawser  by  which 
the  schooner  was  being  towed.  (6)  By  conducting  and  managing  said  towage 
service  so  negligently,  carelessly,  and  unskillfuUy  that  the  collision  occurred." 

In  so  far  as  it  is  possible  to  regard  these  allegations  as  being  well 
founded  in  law,  they  were  not  only  unsupported  by  proof,  but  the 
weight  of  the  evidence  was  clearly  against  them. 

L  The  fact  that  the  tug,  in  towing  the  schooner  out  into  the 
channel,  gave  the  "proper  and  lawful  signals,"  was  established  by 
abundant  testimony.  When  starting  from  the  dock,  and.  before 
emerging  from  behind  the  piers,  she  whistled,  as  is  customary,  to 
give  notice  of  her  approach  to  all  vessels  which  might  be  moving 
either  up  or  down  that  part  of  the  river;  and  when  she  passed  out- 
side of  the  dock,  and  sighted  the  Illinois,  she  immediately  signaled 
that  vessel  to  pursue  a  course  which,  if  followed,  would  have  averted 
the  disaster. 

2.  It  was  the  duty  of  the  Gladisfen  to  be  cautious  in  moving  out 
from  behind  the  piers,  but  she  was  not  required  to  absolutely  ascer- 
tain whether  any  vessels  were  approaching.  She  was  bound  to  be 
careful,  but  not  to  insure  safety.     Therefore  the  second  of  the  alle- 
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gations  of  the  petition  sets  up  a  false  standard  of  liability;  and,  be- 
cause it  charges  no  specific  wrongful  act  or  omission,  it  presents 
no  distinctive  question  of  fact  for  consideration. 

3.  We  are  fully  convinced  that  a  proper  lookout  was  maintained 
at  the  bow  of  the  Gladisfen,  and  that  the  Illinois  was  observed  prompt- 
ly and  without  delinquency. 

4.  The  proofs  conclusively  establish  that  the  towing  hawser  was 
not  of  excessive  length. 

5.  The  cutting  of  the  hawser  did  not  in  the  slightest  degree  con- 
tribute to  cause  the  collision.  It  was  entirely  proper  to  cut  it  at  the 
time  it  was  cut,  with  the  object  which  induced  the  cutting. 

6.  The  last  allegation  iasserts,  in  general  terms,  that  the  tug  was 
in  .fault  in  its  conduct  and  management  of  the  towage;  and  with 
reference  to  this  broad  averment,  but  without  needless  prolixity,  the 
case  will  be  further  considered.  The  schooner  which  was  sunk  was 
laden  with  coal,  and  was  lying  in  the  dock  at  Greenwich  Piers,  on 
the  west  side  of  the  Delaware  river.  Her  intended  course  was  down 
the  river.  She  was  in  tow  of  the  Gladisfen,  which,  in  starting  to 
draw  her  from  the  dock,  gave  the  customary  signal, — a  long  blast  of 
the  whistle  The  view  from  vessels  within  the  dock,  and  of  such 
vessels  from  the  river,  was  much  obscured  by  the  adjacent  covered 
piers.  When  the  bow  of  the  Gladisfen  came  beyond  the  outer  line 
of  these  piers,  the  Illinois  was  seen  to  be  coming  down  the  chan- 
nel, and  the  Gladisfen  signaled  to  her  to  pass  to  the  westward  of 
the  tow.  The  tide  was  running  up,  and  when  the  schooner  came 
out  into  the  river  she  was  carried  upward,  and  to  the  eastward. 
The  tug  was  headed  down  the  river,  and  the  schooner,  being  then 
subject  to  the  influence  of  the  slack  hawser,  and  also  to  the  antago- 
istic  force  of  the  tide,  was,  practically  speaking,  not  moving.  It 
is  contended  on  behalf  of  the  Gladisfen  that  the  schooner,  before  be- 
ing struck,  had  passed  over  to  the  eastward  side  of  the  channel, 
while  for  the  Illinois  it  is  insisted  that  she  was  at  its  western  edge. 
Our  investigation  of  the  evidence  has  convinced  us  that  neither  of 
these  views  is  correct;  but  we  are  satisfied  that  the  schooner  must 
have  reached  a  point  sufficiently  to  the  eastward  of  the  western  side 
of  the  channel  to  admit  of  the  Illinois  passing  her  as  the  Gladisfen's 
signal  required  her  to  do,  and  this,  as  it  seems  to. us,  is  all  that  it 
is  necessary  to  determine  respecting  the  schooner^s  position.  The 
pilot  of  the  Illinois  did  not  suppose  that  he  could  not  pass  with 
safety  to  the  westward  of  the  tow,  for  the  evidence  shows,  and  the 
part  of  the  schooner  which  was  struck  plainly  indicates,  that  this 
is  precisely  what  was  attempted;  and  that  this  attempt  was  not  sue- 
ce^ul  resulted,  we  think,  wholly  from  the  fault  of  the  Illinois. 
Those  en  board  of  that  vessel  testified  that  they  did  not  hear  the 
signal  of  the  Gladisfen,  but  there  is  no  room  to  doubt  that  it  was 
given.  A  steamboat  which  was  alongside  of  the  Illinois,  and  in 
a  less  advantageous  situation  for  hearing,  heard  it,  and,  being  of 
light  draft,  kept  out  of  the  way  by  going  over  the  flats  to  the  east- 
ward. We  can  see  no  possibility  of  excuse  for  the  conduct  of  the 
nUnois.  She  was  proceeding  in  a  channel  which  at  this  point  is 
quite  narrow,  and  where  it  was  to  be  expected  that  vessels  and 
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tows  might  be  encountered  as  in  this  instance.  It  was  therefore 
her  especial  duty  to  run  slowly,  and  to  keep  a  careful  lookout,  and 
to  attentively  listen  for  signals;  and  the  record  shows  that  in  all 
of  these  particulars  she  failed  to  exercise  even  ordinary  care.  On 
the  other  hand,  the  Gladisfen  appears  to  have  done  everything  which 
by  law  or  custom  she  was  called  upon  to  do.  In  addition  to  the 
points  already  considered,  counsel  has  suggested  that  she  ought  to 
have  sent  a  man  to  the  masthead  of  the  Mabel  Jordan,  that  she 
should  have  had  a  watch  stationed  at  the  outer  end  of  one  of  the 
piers,  and  that  she  should  have  been  prepared  with  means  for  "snub- 
bing," and  should  have  employed  those  means  to  check  the  progress 
of  the  tow  from  the  dock.  But  none  of  these  suggestions  can  be 
accepted.  It  was  not  incumbent  upon  either  the  tug  or  the  schooner 
to  station  a  lookout  upon  the  mast  of  the  latter,  and  we  are  unable 
to  perceive  that  a  lookout  so  placed  would  have  been  of  any  use. 
He  might  have  seen  the  Illinois  sooner  than  she  was  seen  by  the  man 
upon  the  bow  of  the  tug,  but,  if  he  had  seen  and  reported  her,  still, 
under  the  circumstances,  the  tug  would  have  been  justified  in  pro- 
ceeding into  the  river  as  she  did.  When  she  arrived  there,  the 
duty  was  cast  upon  her  to  signal  the  Illinois.  This  she  did,  and 
then  the  collision  occurred,  not  because  the  tug  had  wrongfully 
issued  from  the  dock,  but  because  the  Illinois  was  so  negligently 
navigated  as  to  render  the  tug's  signal  unavailing.  A  man  at  the 
end  of  the  pier  would  have  been  in  no  better  position  for  observing 
the  approach  of  the  Illinois  than  was  the  one  upon  the  bow  of  the 
tug;  but,  aside  from  this,  we  do  not  think  it  was  in  this  case  the 
duty  of  the  tug  to  set  a  watch  upon  the  land.  As  to  snubbing  the 
vessel  (that  is  to  say,  stopping  her  advance  after  she  had  started), 
what  was  said  by  the  witness  Capt.  Hudson  is  manifestly  true.  Ar- 
rangements could  have  been  made  "to  have  somebody  on  the  tug 
with  some  hawser  to  hold,  but  you  never  get  a  hawser  to  hold  any 
vessel  of  any  size  and  weight.  It  would  tear  out  the  chocks  and 
part  the  line.'' 

We  do  not  deem  it  necessary  to  exhaustively  review  this  vo- 
luminous record.  To  what  has  been  said,  it  must  suffice  to  add  that 
a  careful  examination  of  it  discloses  no  error  in  the  judgment  of  the 
district  court,  and  it  is  accordingly  affirmed. 


(87  Fed.  586.) 

McGORRAY  v.  O'CONNOR  et  al. 

(Olrcuit  Court  of  Appeals,  Ninth  Circuit    May  3,  18d8.)    . 

No.  407. 

1.  Equity— •  Pleading — Motions  to  Strike. 

A  motion  was  made  to  strike  out  answers  for  want  of  certificates  of 
counsel  that  the  answer  was  well  founded  in  law.  The  court  denied  the 
motion,  "with  leave  to  said  defendants  to  further  verify  their  answers, 
and  add  certificates,  If  so  advised.'*  Hdd,th&t  this  order  was  merely 
permissive,  and  not  a  decision,  constituting  the  law  of  the  case,  that  cer- 
tificates to  the  answer  were  necessary. 
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2.  Baue — Certificates  to  Answer. 

There  Is  no  equity  rule  requiring  a  certificate  of  counsel  that  an  answer 
to  the  merits  is  well  founded  in  law. 
8.  Same — Motion  to  Strike. 

A  motion  to  strilve  out  parts  of  the  answer  must  be  denied  when  not 
sufficiently  specific  to  identify  the  portions  to  be  stricken. 
4.  Equity  Practice— Setting  Down  for  Hearing. 

Where  over  90  days  elapse  after  the  filing  of  the  replication  without  the 
taking  of  any  testimony  by  plaintiff  or  any  motion  to  extend  the  time  for 
taking  testimony,  and  thereafter  plaintiff  gives  notice  of  motions  to  strike 
out  certain  portions  of  the  answer,  which  motions  are  denied,  there  is  no 
error  in  then  setting  the  case  down  for  hearing  on  the  bill  and  answers. 
6c  Mortgage  Foreclosdre  —  Right  of  Redemption  —  Heirs  and  Surviving 
Partner. 

In  California,  where  the  law  gives  to  a  surviving  partner  absolute  power 
of  the  control  and  disposition  of  the  assets  of  the  partnership  (Code  Civ. 
Proc.  §  1585),  the  heirs  of  a  deceased  partner  have  no  such  interest  in  the 
partnership  property  as  entitles  them  or  their  Judgment  creditors  to  re- 
deem such  property  from  a  sale  under  a  mortgage.    79  Fed.  861,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  California. 

Amos  H.  Carpenter,  for  appellant. 

Olney  &  Olney  and  Dudley  &  Buck,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLET,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge.  The  appellant,  Bernard  McGorray,  was 
the  complainant  in  a  bill  in  equity  brought  to  redeem  certain  real 
property  from  a  mortgage  sale.  C.  W.  Carpenter  and  C.  K.  Bailey 
were  partners  in  farming  and  stock  raising.  They  mortgaged  a  por- 
tion of  their  real  estate  to  Myles  P.  O'Connor.  Carpenter  died,  leav- 
ing a  will,  devising  the  greater  portion  of  his  property  to  his  part- 
ner's children.  The  mortgage  was  subsequently  foreclosed,  and  the 
mortgaged  property  was  sold  to  the  mortgagee.  The  complainant 
filed  a  bill  in  equity  against  O'Connor  and  others,  claiming  that  the 
sheriff's  deed  which  O'Connor  had  received  was  void,  and  praying 
that  it  be  canceled,  and  that  the  complainant  be  allowed  to  redeem 
the  premises  described  therein,  basing  his  rieht  to  redeem  upon  the 
fact  that  he  was  the  assignee  of  a  judgment  which  had  been  ob- 
tained in  an  action  at  law  against  Clinton  H.  Carpenter,  a  brother 
of  the  said  C.  W.  Carpenter,  deceased,  and  one  of  his  heirs  at  law. 
The  defendant  O'Connor  filed  a  separate  answer  to  the  bill,  and  the 
other  defendants  united  in  a  joint  answer.  Thereupon  the  complain- 
ant filed,  on  April  1, 1896,  his  replication  to  both  answers.  On  June 
29,  1896,  the  complainant  gave  notice  to  the  defendants  of  a  motion 
to  strike  out  certain  portions  of  the  answers,  on  the  ground  that  they 
were  sham,  redundant,  and  conclusions  of  law,  and  noticed  the  mo- 
tion for  July  6,  1896.  Said  motion  was  continued  by  the  court  to 
August  3,  1896.  The  complainant  took  no  testimony  on  the  issues; 
but  on  July  14th,  and  after  the  expiration  of  the  90  days  allowed  to 
take  testimony,  the  defendants  in  the  suit  gave  notice  that  they 
would  set  the  cause  down  for  trial  Three  days  later,  the  complain- 
ant served  notice  of  a  motion  to  strike  the  answers  of  the  defendants 
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off  the  files,  on  the  ground  that  they  were  not  accompanied  by  cer- 
tificates of  counsel,  as  required  by  rule  10  of  the  circuit  court,  cer- 
tifying that,  in  the  opinion  of  counsel,  the  answer  "is  well  founded  in 
point  of  law."  On  August  3,  1896,  the  motions  came  on  to  be  heard. 
The  motion  to  strike  out  the  answers  for  want  of  the  certificates  was 
denied  by  the  court,  "with  leave  to  said  defendants  to  further  ver- 
ify their  answers,  and  add  certificates  if  so  advised."  The  motion 
to  set  the  cause  for  hearing  upon  the  bill  and  answer  was  denied, 
and  it  was  ordered  that  the  motion  to  strike  out  parts  of  the  an- 
swers and  the  motion  for  judgment  on  the  pleadings  be  submitted 
upon  briefs.  Some  months  later  the  said  order  was  revoked  by  the 
court.  On  March  27,  1897,  the  complainant  filed  and  8er\'ed  a  sec- 
ond notice  of  motion  to  strike  the  answers  from  the  files,  on  the 
ground  specified  in  the  former  motion,  and  because  the  defendants 
had  failed  to  comply  with  the  order  of  the  court  requiring  them  to 
attach  said  certificates.  On  March  31,  1897,  that  and  the  other  mo- 
tions pending  were  argued  and  submitted;  whereupon  the  motion  to. 
strike  out  the  answers  for  want  of  certificates  and  the  motions  to 
strike  out  portions  of  the  answers  were  denied.  Thereafter,  on  April 
12,  1897,  a  final  decree  was  entered,  reciting  that,  the  cause  having^ 
been  heard  on  the  bill  and  the  respective  answers,  it  was  decreed 
that  the  complainant  was  not  entitled  to  any  of  the  relief  prayed 
for  in  his  bill,  and  his  bill  was  dismissed.    79  Fed.  861. 

The  appellant  contends  that  upon  the  hearing  before  Judge  Mor- 
row, on  March  31,  1897,  the  motion  to  strike  the  answers  from  the 
files  for  want  of  certificates  was  erroneously  denied,  since  the  law 
of  the  case  was  decided  by  Judge  McKenna  by  his  order  of  August  3^ 
1896,  giving  the  defendants  leave  to  attach  the  certificates,  citing 
Wakelee  v.  Davis,  44  Fed.  532,  and  Warswick  Mfg.  Co.  v.  City  of 
Philadelphia,  30  Fed.  625.  To  this  it  is  sufficient  to  say  that  the 
order  of  court  of  August  3,  1896,  did  not  require  the  defendants  ta 
attach  such  certificates.  It  was  permissive  in  its  terms,  and  left  the 
defendants  free  to  attach  the  certificates  if  they  were  advised  that 
the  same  were  necessary.  The  defendants  evidently  did  not  consider 
their  answers  open  to  objection  upon  that  ground,  and  they  very 
properly  declined  to  avail  themselves  of  the  permission  afforded 
them  by  the  court.  If  the  omission  of  such  certificates  had  been 
ground  for  striking  the  answers  from  the  files,  the  right  to  take  ad- 
vantage of  such  defect  had  clearly  been  waived  by  filing  replica- 
tions to  the  answers.  But  there  was  no  necessity  for  such  certifi- 
cates. Rule  No.  10  is  a  common-law  rule,  and  has  no  application  to 
suits  in  equity,  and  there  is  no  equity  rule  requiring  a  certificate  of 
counsel  to  an  answer  to  the  merits  of  the  bill.  Nor  do  we  discover 
error  in  the  ruling  of  the  court  upon  the  motions  to  strike  out  por- 
tions of  the  answers.  As  the  record  is  presented  in  this  court,  it  iff 
impossible  to  identify  any  of  the  portions  of  the  answers  to  which 
the  motion  was  directed. 

Counsel  for  appellant  contend  that  the  cause  was  wrongfully  set 
for  hearing  upon  the  bill  and  answers  before  the  pleadings  were  set- 
tled, and  that  they  objected  to  said  hearing  for  that  reason,  and  upon 
the  ground  that  they  desired  to  take  testimony  as  soon  as  the  issues- 
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were  complete.  The  record  shows  that  more  than  90  days  had 
elapsed  after  the  replications  were  filed  before  any  motion  against 
the  answers  was  filed  in  court.  The  record  shows  no  application  to 
the  court  to  extend  the  time  for  taking  testimony,  nor  any  aflfldavit 
stating  grounds  on  which  such  extension  could  have  been  ordered. 
There  was  no  error,  therefore,  in  setting  the  case  down  for  hearing 
upon  the  bill  and  answers  on  March  31,  1897. 

We  find  no  error  in  the  decree  dismissing  the  complainant's  bill 
upon  the  hearing  had  upon  the  bill  and  the  answers.  One  of  the 
material  allegations  of  the  bill  was  the  averment  thot  the  complain- 
ant was  the  assignee  of  the  judgment  which  had  been  rendered 
against  Clinton  H.  Carpenter.  This  was  distinctly  denied  in  O'Con- 
nor's answer.  In  a  hearing  upon  the  bill  and  answers  under  this 
condition  of  the  pleadings,  it  would  have  been  impossible  for  the 
court  to  have  awarded  relief  against  the  principal  defendant,  the 
holder  of  the  legal  title  to  the  property  which  was  sought  to  be  re- 
deemed. But,  aside  from  this,  a  further  and  complete  answer  to  the 
asserted  right  of  the  complainant  to  the  relief  sought  by  his  bill  is 
found  in  the  fact  that  the  land  which  was  mortgaged  to  O'Connor 
was  the  partnership  property  of  the  mortgagors.  After  the  fore- 
closure of  a  mortgage  on  real  estate  and  the  sale  of  the  mortgaged 
property,  the  right  to  redeem  from  the  sale  is  purely  statutory.  Sec- 
tion 701  of  the  Code  of  Civil  Procedure  of  California  confers  the 
right  upon — First,  the  judgment  debtor  or  his  successor  in  inter- 
est in  the  whole  or  any  part  of  the  property;  and,  second,  a  creditor 
having  a  lien  by  judgment  or  mortgage  on  the  property  sold,  or  on 
some  share  or  part  thereof,  subsequent  to  that  on  which  the  prop- 
erty was  sold.  The  property  belonged  to  the  firm  of  Bailey  &  Car- 
penter. It  may  be  assumed  from  the  facts  stated  in  the  pleadings 
that  the  title  was  vested  in  the  firm.  Upon  the  death  of  Carpenter, 
the  possession  of  the  partnership  property  was  vested  in  the  surviv- 
ing partner.  He  had  the  absolute  right  of  possession,  and  the  power 
to  control  the  property  until  the  affairs  of  the  partnership  were 
wound  up.  It  is  still  in  his  hands  as  such  surviving  partner.  No 
right  of  redemption  has  descended  to  the  heirs  of  Carpenter.  Allen 
v.  Hill,  16  Cal.  113;  Theller  v.  Such.  57  Cal.  447;  Kobertson  v.  Bur- 
rill,  110  Cal.  568,  42  Pac.  1086;  Smith  v.  Walker,  38  Cal.  388.  The 
appellant  clearly  comes  within  neither  of  the  classes  of  persons  who 
are  given  the  statutory  rigrht  to  redeem  the  mortgaged  properly  after 
a  mortgage  foreclosure  and  sale.  His  assignor  is  not  the  judgment 
debtor,  nor  is  he  his  successor  in  interest,  nor  was  he  a  creditor  hav- 
ing a  lien  by  judgment  or  otherwise  on  the  property  sold.  The  de- 
cree of  the  circuit  court  must  be  affirmed. 
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(87  Fed.  590.) 

GENERAL  ELECTRIC  CO.  v.  LA  GRANDE  EDISON  ELECTRIC  CO.  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     May  10,  1898.) 

No.  416. 

MoBTOAOEs—FoREGiiOSCTRB— Trustees— Secured  Bondholders. 

A  holder  of  bonds  secured  by  a  general  mortgage  to  a  trustee  for  the 
benefit  of  all  the  bondholders,  although  the  right  to  sue  belongs  to  him  in- 
dividually, may  not  bring  a  suit  to  foreclose  the  mortgage  either  for  the 
interest  or  the  principal  due,  without  alleging  that  the  trustee  has  been 
requested  to  brin"fe  the  suit,  and  has  refused,  or  without  showing  some 
other  reason  why  the  trustee  may  not  represent  him  in  the  suit 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon. 

Frederick  V.  Holman,  for  appellant. 

Dolph,  Mallory  &  Simon,  for  appellee  Security  Savings  &  Trust 
Co. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge.  The  appellant  was  the  complainant  in 
a  suit  in  which  its  bill  was  dismissed  in  the  circuit  court,  upon  the 
ground  that,  as  holder  of  certain  bonds,  it  had  brought  a  suit  for 
foreclosure,  without  alleging  that  it  had  requested  the  trustee  to 
commence  the  suit,  or  alleging  any  reason  for  instituting  the  suit 
in  its  own  name,  save  the  fact  that  the  mortgagor  has  failed  to  pay 
certain  interest  coupons,  and  the  trustee  has  failed  to  bring  suit  or 
to  foreclose  the  mortgage.  The  mortgage  to  the  trustee  provides 
that  upon  default  by  the  mortgagor  in  payment  of  interest  or  taxes 
or  any  of  the  bonds  as  they  should  fall  due,  and  the  continuance  of 
such  default  for  the  period  of  30  days  after  notice  by  the  trustee,  the 
trustee  might  take  possession  of  and  operate  the  mortgaged  prop- 
erty. The  trustee  was  "also  authorized,  instead  of  so  doing,  and 
with  or  without  taking  of  said  plant,  to  treat  the  whole  amount  of 
the  principal  of  said  bonds,  together  with  all  accrued  and  unpaid 
interest,  as  immediately  due  and  payable,  and  thereupon  to  proceed 
to  sell  and  dispose  of  said  property  at  public  auction  after  due  no- 
tice and  advertisement,  as  provided  therein,  and,  from  the  proceeds 
arising  from  such  sale  (after  the  payment  of  all  taxes,  expenses,  and 
charges  upon  said  property,  and  expenses  of  such  sale,  includiug  com- 
pensation to  said  trustee,  and  reasonable  allowance  for  attorney  and 
counsel  fees),  to  pay  the  said  bonds  and  coupons."  And  it  was  fur- 
ther provided,  as  one  of  the  conditions  of  said  mortgage  or  deed  of 
trust,  that  the  foregoing  provisions  for  the  sale  of  said  property  by 
the  said  trustee,  under  the  above-recited  powers,  should  Ife  cumula- 
tive upon  the  ordinary  remedies  of  foreclosure  by  entry  or  suit  there- 
for. The  appeal  challenges  the  ruling  of  the  circuit  court  in  dis- 
missing the  bill. 

The  rule  that  a  holder  of  bonds  which  are  secured  by  a  general 
mortgage  to  a  trustee,  for  the  benefit  of  all  the  bondholders,  may  not 
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bring  a  suit  to  foreclose  the  mortgage  either  for  the  interest  or  the 
principal  dne,  without  alleging  that  the  trustee  has  been  requested 
to  bring  the  suit,  and  has  refused,  or  without  showing  some  other 
reason  why  the  trustee  may  not  represent  him  in  the  suit,  has  been, 
we  believe,  so  generally  acquiesced  in  that  the  courts  have  rarely 
been  called  upon  either  to  apply  the  rule  or  to  consider  the  reasons 
on  which  it  is  founded. 

Said  the  court  in  American  Tube  &  Iron  Co.  v.  Kentucky  South- 
em  Oil  &  Gas  Co.,  51  Fed.  826: 

•The  preference  in  favor  of  a  trustee  in  the  absence  of  a  contract  giving^ 
a  preference  is  because  the  trusiee  is  presumed  to  represent  all  of  the  bond- 
holders, and  its  convenience  In  practice;  but,  if  the  trustee  has  accepted  a 
position  antagonistic  to  his  duty  as  such  trustee,  then  he  forfeits  this  prefer- 
ence as  against  a  bondholder." 

In  section  6210  of  Thompson  on  Corporations  it  is  said: 

"Ordinarily,  such  bondholders  have  no  right  to  bring  an  action  to  foreclose 
the  mortgage,  but  the  trustee  in  the  mortgage,  as  stated  in  the  preceding 
section,  is  the  proper  person  to  sue.  But  if  he  neglects  to  sue,  after  the  hap- 
pening of  the  condition  which  entitles  the  bondholders  to  a  foreclosure,  and 
after  being  requested  by  them  so  to  do,  they  may  bring  the  action  to  foreclose, 
making  him  a  party  defendant,"— citing  Owens  v.  Railroad  Co.,  20  Fed.  10; 
Beekman  v.  Railway  Co.,  35  Fed.  3. 

The  appellant  earnestly  contends  that  the  rule  so  quoted  is  not 
sustained  by  the  authorities.  We  have  carefully  considered  all  the 
cases  to  which  our  attention  has  been  directed,  and  we  will  briefly 
review  them. . 

Alexander  v.  Railroad,  3  Dill.  487,  Fed.  Cas.  No.  166,  was  a  case  in 
which  the  bill  to  foreclose  the  mortgage  contained  the  allegation 
that  the  bondholders,  who  were  the  complainants  in  the  suit,  brought 
the  same  for  themselves  and  all  other  bondholders  similarly  situated. 
The  bill  alleged  that  they  had  requested  the  trustee  of  the  mortgage 
to  bring  the  suit,  and  that  it  had  refused.  It  contained  no  allega- 
tion that  the  complainants  were  a  majority  of  the  bondholders,  or 
that  a  majority  had  made  the  request  to  the  trustee.  On  demurrer 
to  the  bill  the  rourt  said: 

"There  is  no  restriction  in  the  deed  of  trust  before  us,  upon  the  right  of  the 
coupon  holder  to  foreclose  for  interest  upon  default,  although  a  majority  of  the 
bondholders  do  not  unite  in  the  suit,  or  request  the  trustee  to  bring  it.  The 
provision  In  question  gives  a  majority  of  the  bondholders,  on  default  of  the 
payment  of  interest,  the  option  or  election,  after  the  expiration  of  a  year  from 
the  default,  to  have  the  whole  principal  sum  become  due  at  once,  and  the  mort- 
gage security  enforced  accordinj^ly.  This  is  not  Inconsistent  with  the  una- 
bridged right  of  any  coupon  holder  to  foreclose  for  interest,  in  the  manner 
sought  In  the  present  biU;  and  it  was.  not  necessary  that  a  majority  of  the 
coupon  holders  should  unite  in  bringing  the  biU,  or  in  a  request  to  the  trustee 
to  bring  it.  As  the  bUl  alleges  that  the  trustee  refused  to  bring  suit,  the  bill 
was  properly  brought  In  the  name  of  the  plaintiffs,  for  themselves  and  the 
other  coupon  holders,  making  the  trustee  a  defendant.*' 

This  authority  surely  does  not  sustain  the  appellant's  contention. 
As  we  read  it,  it  is  clearly  in  harmony  with  the  rule  which  we  have 
quoted  from  Thompson  on  Corporations.  In  recognizing  "the  un- 
abridged right  of  any  coupon  holder  to  foreclose  for  interest,  in  the 
manner  sought  in  the  present  bill,"  the  court  undoubtedly  had  in 
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view  the  right  of  such  a  complainant  to  foreclose  only  after  a  re- 
quest to  the  trustee  and  the  trustee's  refusal,  for  such  was  the  man- 
ner pursued  in  the  "present  bill." 

The  case  of  Howell  v.  Railway  Co.,  94  U.  S.  463,  is  cited.  That 
was  a  case  in  which  the  right  of  a  bondholder  to  foreclose  the  mort- 
gage for  due  and  unpaid  interest  was  recognized.  No  question  was 
raised  before  the  appellate  court  concerning  the  right  of  the  bond- 
holder to  bring  the  suit.  The  record  is  silent  concerning  the  reason 
why  it  was  not  brought  by  the  trustee.  It  may  fairly  be  presumed 
that  the  bill  contained  the  averment  that  the  trustee  had,  upon  re- 
quest, refused  to  bring  the  suit,  or  some  other  averment  satisfac- 
torily explaining  to  the  court  the  reason  why  the  suit  was  brought 
by  the  bondholder. 

In  the  case  of  Railroad  Co.  v.  Fosdick,  106  U.  R,  47,  1  Sup.  Ct.  10, 
the  court  said: 

"We  are  of  the  opinion  tliat,  independently  of  the  provisions  of  the  other 
articles,  the  trustees,  or,  in  their  failure  to  do  so,  any  bondholder,  on  nonpay- 
ment of  any  installment  of  interest  on  any  bond,  might  file  a  bill  for  the  en- 
forcement of  the  security  by  the  foreclosure  of  the  mortgage  and  sale  of  the 
mortgaged  property.  This  right  belongs  to  each  bondholder  separately,  and 
its  exercise  is  not  dependent  upon  the  co-operation  or  consent  of  any  others, 
or  of  the  trustees.  It  is  properly  and  strictly  enforceable  by  and  in  the  name 
of  the  latter,  but,  if  necessary,  may  be  prosecuted  without,  and  even  against, 
them." 

We  search  this  case  in  vain  for  any  expression  of  the  court  which 
gives  countenance  to  the  appellant's  contention.  The  language 
above  quoted,  that  the  "right  belongs  to  each  bondholder  separate- 
ly, and  its  exercise  is  not  dependent  upon  the  co-operation  or  con- 
sent of  any  others,  or  of  the  trustees,"  is  not  pertinent  to  the  ques- 
tion now  before  us.  No  issue  is  raised  in  the  present  case  to  which 
that  language  is  applicable.  It  may  be  admitted  that  the  right  of 
the  bondholder  to  sue  belongs  to  him  individually,  and,  in  its  exer- 
cise, he  is  not  required  to  obtain  the  co-operation  or  consent  of  other 
bondholders  or  of  the  trustee.  All  that  he  is  required  to  do  is  to 
give  the  trustee  the  opportunity  first  to  bring  the  suit,  in  the  inter- 
est of  all  the  beneficiaries,  by  requesting  him  to  do  so,  or  to  show  some 
reason  why  the  trustee  may  not  represent  him  in  the  proceedings. 

In  the  case  of  Hammond  v.  Tarver  (Tex.  Sup.)  34  S.  W.  729,  a 
collateral  attack  was  made  upon  the  decree  of  a  court  foreclosing 
a  trust  deed,  and  confirming  the  sale  of  property  thereunder,  upon 
the  ground  that  the  trustee  had  not  been  made  a  party  to  the  suit 
The  supreme  court  of  Texas  held  that  in  that  state  the  trustee  in 
such  a  mortgage  is  not  a  necessary  party  to  the  foreclosure  suit.  It 
does  not  follow  from  that  ruling,  however,  that  a  holder  of  bonds  un- 
der such  a  trust  deed  could  foreclose  in  the  courts  of  Texas  with- 
out averring  in  his  complaint  that  the  opportunity  had  first  been 
afforded  the  trustee  to  bring  the  suit. 

The  case  of  Dupee  v.  Rose  (Utah)  37  Pac.  567,  is  authority  for  the 
proposition  that  a  power  to  sell,  contained  in  a  trust  deed,  does  not 
divest  a  court  of  chancery  of  jurisdiction  to  enforce  the  rights  of  the 
parties  theieto;  that  such  power  is  merely  cumulative  to  that  grant- 
ed by  law.     In  that  case  the  plaintiff  was  the  sole  beneficiary  of  the 
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trust  deed,  and  no  question  was  raised  of  his  right  to  prosecute  the 
suit. 

None  of  the  other  cases  cited  bj  counsel  for  the  appellant  are  be- 
lieved to  be  in  point  upon  the  question  which  the  appeal  presents. 
In  the  main,  they  support  the  proposition  that  a  bondholder  is  not 
deprived  of  the  usual  remedies  which  a  court  of  equity  recognizes  as 
his  from  the  fact  that  the  trust  deed  contains  conditions  and  re- 
citals prescribing  the  method  in  which  foreclosure  shall  be  had,  and 
imposing  conditions  upon  the  exercise  by  the  bondholders  of  the 
right  to  foreclose. 

We  find  no  error  in  the  decree  of  the  circuit  court  dismissing  the 
bill,  and  it  is  accordingly  affirmed. 


(87  Fed.  594.) 

LOUISIANA.  A.  &  M.  R.  CO.  v.  BOARD  OF  LEVEE  COM'RS  OF  TENSAS 

BASIN  LEVEE  DIST. 

,      (Circuit  Court  of  Appeals,  Fifth  Circuit.     April  26,  1898.) 

No.  650. 

1  Appbai^  and  Error— Sufficiency  of  Assignments  op  Error.  . 

Assignments  of  error  that  in  substance  amount  to  only  that  the  court 
erred  in  deciding  the  case  for  the  opposite  party  are  not  specific  enough 
to  demand  consideration. 

%  Lbvees— Powers  and  Duties  of  Boards. 

The  act  of  July  3,  1886  (Sess.  Laws,  p.  96),  of  the  Louisiana  legislature, 
creating  the  Tensas  Basin  Levee  Board,  authorizing  it  to  assess  taxes, 
collect  and  receive  funds,  and  hold  and  administer  the  same,  and  granting 
to  it  large  tracts  of  public  lands  to  be  expended  by  it  discreetly  for  the 
purpose  of  carrying  out  the  purposes  of  the  act,  created  not  a  merely  min- 
isterial and  executory  functionary,  but  a  full-fledged  municipal  corporation, 
with  large  discretion  as  a  fiduciary  agent,  and  with  full  power  to  sue  in 
regard  to  the  trust  Imposed. 

3w  Same — Power  of  Boards  to  Contract. 

The  constitution  of  Louisiana  (article  214)  authorizes  the  legislature  to 
create  levee  districts,  the  boards  of  which  shall  have  supervision  of  the 
levees  in  said  districts.  Article  216  gives  power  with  the  concurrence  of 
the  adjacent  state  or  states  to  create  levee  districts  composed  of  territory 
partly  In  the  state  and  partly  In  adjacent  states.  Act  No.  59,  1886,  §  17, 
provides  that  the  Tensas  Basin  District,  in  Louisiana,  shall  have  the  right 
to  Join  with  any  levee  district  embracing  the  counties  of  Chicot  and  Desha, 
in  Arkansas,  for  mutual  protection.  Held,  that  a  contract  by  the  Tensas 
Basin  District  for  the  building  of  a  levee  in  Chicot  county,  Arlc.,  in  opposi- 
tion to  the  levee  authorities  of  that  state,  was  ultra  vires  and  void. 

4.  Same— Contract  by  Railroad  for  Embankment. 

Defendant,  an  Aricansas  railroad  company,  contracted  with  plaintiflC,  a 
Louisiana  levee  district,  to  build  a  portion  of  its  railroad  in  Arlcansas  in 
the  form  of  a  levee  emban lament,  of  a  certain  height,  which  should  serve 
the  purpose  of  a  levee  as  well  as  a  railroad  bed.  The  statutes  of  Arkansas 
forbid  the  building^  of  railroad  embarkments  which  will  interfere  with 
the  natural  flow  of*  the  water,  and  the  levee  authorities  in  tlie  district 
where  the  road  was  proposed  to  be  built  opposed  it  by  legislation.  Held 
that,  the  contract  being  impossible  of  performance,  It  should  be  rescinded. 

tk  Same— What  are  Public  Improvemknts. 

Acts  La.  1888,  No.  77,  §  2,  gave  the  Tensas  Basin  Levee  District  all  the 
state  lands  within  the  district  to  be  used  for  the  purpose  of  building  a 
system  of  levees  or  other  public  improvement  for  the  purpose  of  protecting 
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the  district  from  disastrous  floods,  and  authorized  the  l)oard  to  dispose 
of  the  lands  in  such  manner  as  it  should  deem  proper.  Ck)n8t.  La.  art 
56,  prohibits  the  granting  of  the  property  of  the  state  to  private  enterprise. 
The  board  contracted  with  a  railway  company  for  the  building  of  a  portion 
of  its  road  in  the  form  of  a  levee  embankment,  which  the  state  engineer 
reported  would  be  of  great  value  to  the  district.  Held,  that  the  railway 
was,  to  the  extent  it  would  protect  the  district,  a  "public  improvement," 
contemplated  by  the  statute,  though  owned  at  its  completion  by  private 
persons,  and  used  for  another  purpose  besides  being  a  mere  levee. 
6.  Contracts— TiMB  of  Performance— Rescission. 

A  railroad  company  agreed  to  perform  certain  work  by  a  stipulated 
time  unless  it  is  *'by  reason  of  the  elements,  litigations,  strikes,  financial 
panics,  epidemics,  or  any  other  cause  unforeseen  or  beyond  the  control  of 
said  railroad  company,  its  successors  or  assigns,  hindered  or  delayed  or 
otherwise  prevented  from  properly  prosecuting  said  work.  In  such  case, 
time  not  being  the  essence  of  this  contract,  the  date  herein  fixed  for  com- 
pletion •  •  •  will  not  be  adhered  to,  but  credit  for  the  time  so  lost 
shall  be  given  and  allowed  to  said  railroad  company,  its  successors  or 
assigns,  and  the  time  so  lost  shall  be  added  to  that  herein  required  for 
the  completion  of  this  contract.  Held  that,  whether  or  not  the  company 
could  ever  be  defaulted  under  the  contract.  Rev.  Civ.  Code  La.  art.  2765, 
providing  that  "the  proprietor  has  a  right  to  cancel  at  pleasure  the  bargain 
he  has  made,  even  in  case  the  work  has  already  been  commenced,  by 
paying  the  undertaker  for  the  expense  and  labor  already  Incurred,  and 
such  damages  as  the  nature  of  the  case  may  require,"  gave  the  Contracting 
parties  the  right  to  declare  the  contract  at  an  end  at  any  time  before  Ihi 
completion. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Louisiana. 
The  following  statement  is  reprinted  from  appellee's  brief: 

The  appellee,  the  Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee 
District  (whom  we  will  hereafter  designate  as  the  "Levee  Board**),  brought 
suit  in  the  district  court  of  Richland  parish.  La.,  against  the  Louisiana, 
Arkansas  &  Missouri  Railroad  Company  (which  we  will  hereafter  designate 
as  the  "Railroad  Company**),  to  annul  certain  contracts  and  conveyances  made 
by  the  Levee  Board  to  the  Railroad  Company,  of  some  700,000  acres  of  land 
granted  to  the  Levee  Board  by  the  state  of  Louisiana.  The  suit  was  removed 
for  trial  Into  the  United  States  circuit  court  for  the  Western  district  of 
Louisiana;  and,  from  an  adverse  judgment,  restoring  the  lands  in  contro* 
versy  to  the  Levee  Board,  the  Railroad  Company  has  appealed.  The  appel- 
lant asserts  title  to  the  lands  in  controversy  by  virtue  of  the  following  con- 
tracts between  it  and  the  Levee  Board,  which,  for  the  convenience  of  the 
court,  we  print  in  fuU: 

First  Agreement. 

"Dy.  Sheriff  of  Richland  Parish,  La. 
"Exhibit  A.     Contract. 

"These  articles  of  agreement,  made  and  entered  into  this  third  day  of  May, 
A.  D.  1889,  at  Rayville,  in  the  state  of  Louisiana,  by  and  between  tiie  Board 
of  Levee  Commissioners  of  the  Tensas  Levee  District  and  the  Louisiana, 
Arkansas  and  Missouri  Railroad  Company,  of  Arkansas,  witnesseth:  That 
for  and  in  consideration  of  the  payments  hereinafter  provided  for,  and  agreed 
to  be  made  by  the  said  Board  of  Levee  Commissioners  of  the  Tensas  Basin 
Levee  District,  the  said  the  Louisiana,  Arkansas  and  Missouri  Railroad  Com- 
pany agrees  and  binds  itself  to  construct  and  complete  above  overflow,  in  a 
thorough  and  workmanlike  manner,  under  the  supervision  and  direction  of 
the  Board  of  State  Engineers  of  the  State  of  Louisiana,  and  thereafter  to 
maintain,  all  that  certain  embankment  or  portion  of  its  roadbed  proposed  by 
said  Railroad  Company  to  be  located  in  the  state  of  Arkansas,  between  a  point 
where  the  line  of  railroad  projected  by  said  company  shaU  cross  Crooked 

Bayou,  in  section ,  township south,  range west,  and  a  point 

on  the  northern  terminus  of  what  is  known  as  the  'Bayou  Macon  Ridge,'  in 
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section f  township south, ,  range west.  Said  embank- 
ment or  roadbed,  when  constructed,  may  be  forever  afterwards  used  as  its 
roadbed  by  the  said  Louisiana,  Arlsansas  and  Missouri  Railroad  Company, 
its  successors  and  assigns.  The  course  of  said  embanltment  is  to  be  in  a 
general  northerly  and  southerly  direction  on  the  west  of  Bayou  Macon.  Said 
embankment  shall  be  constructed  according  to  either  one  of  the  two  following 
specifications,  except  where  the  same,  or  either  of  them,  may  hereafter,  upon 
the  request  of  said  Railroad  Company,  be  modified  by  the  said  board  of 
state  engineers,  that  Is  to  say: 

"Specification  1. 
"Said  embankment  shall  have  a  width  on  top  not  less  than  eight  (8)  feet, 
and  side  slopes  not  steeper  than  three  feet  horizontal  to  one  foot  vertical; 
It  shall  be  built  and  maintained  up  to  a  height  of  not  less  than  three  and 
one-half  (3%)  feet  above  the  elevation  of  the  highest  known  water  marks 
in  the  Mississippi  river,  in  the  same  latitude.  It  shall  be  constructed  of  earth, 
free  from  all  trash,  brush,  or  perishable  matter.  All  stumps,  logs,  roots, 
stalks,  weeds,  grass,  trash,  and  perishable  matter  of  every  kind  shall  be 
removed.  A  muck  ditch  shall  be  cut  along  the  center  line  four  (4)  feet  wide  on 
top,  two  (2)  feet  wide  on  the  bottom,  and  three  feet  deep.  All  trees  coming 
within  the  base  of  the  embankment  shall  be  cut  to  the  surface  of  the 
ground,  and  all  decayed  roots  and  stumps  shall  be  grubbed  out.  All  buried 
logs,  brick  walls,  and  other  material  considered  unsuitable  shall  be  removed. 
A  berme  of  not  less  than  fifteen  (15)  feet  in  width  must  be  left  undisturbed 
on  the  east  side,  and  of  not  less  than  fifty  (50)  feet  on  the  west  side  of  the  line. 

"Or,  Specification  11. 

"Said  embankment  shall  have  a  width  on  top  of  not  less  than  eight  (8)  feet, 
and  side  slopes  not  steeper  than  two  and  one-half  {2^)  feet  horizontal,  to  one 
(1)  foot  vertical.  It  shall  be  built  and  maintained  up  to  a  height  not  less 
than  two  and  one-half  (2%)  feet  above  the  elevation  of  the  highest  known 
water  marks  in  the  Mississippi  river  In  the  same  latitude.  Whenever  said 
embankment  is  over  fifteen  (15)  feet. high,  there  shall  be  added  thereto  on 
the  west  side  thereof  an  *Extra  Base*  or  'Banquette,*  twenty  (20)  feet  wide, 
level  on  top,  and  extending  up  to  within  fifteen  (15)  feet  of  the  top  of  the  main 
embankment,  as  shown  in  the  following  diagram: 


"Said  embankment  shall  be  constructed  of  earth,  free  from  all  trash,  brush, 
•r  perishable  matter.  All  stumps,  logs,  roots,  stalks,  weeds,  grass,  trash,  and 
perishable  matter  of  every  kind  shall  be  removed.  A  muck  ditch  shall  be  cut 
along  the  entire  line,  four  (4)  feet  wide  on  top,  two  (2)  feet  wide  on  the  bottom, 
and  three  (3)  feet  deep.  All  trees  coming  within  the  base  of  the  embankment 
shall  be  cut  to  the  surface  of  the  ground,  and  all  decayed  roots  and  stumps 
shall  be  grubbed  out.  All  buried  logs,  brick  walls,  and  other  material  con- 
sidered unsuitable  shall  be  removed.  A  berme  of  not  less  than  fifteen  (15) 
feet  in  width  shall  be  left  undisturbed  on  the  east  side,  and  of  not  less  than 
fifty  (50)  feet  on  the  west  side  of  the  line. 

"In  consideration  of  the  covenants  and  agreements  hereinabove  contained, 
and  made  by  the  Louisiana,  Arkansas  and  Missouri  Railroad  Company,  the 
Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District  agrees  and 
binds  itself  and  its  successors  to  pay  or  cause  to  be  paid  to  the  Louisiana, 
Arkansas  and  Missouri  Railroad  Company,  its  successors  or  assigns,  for  the 
construction  of  said  embankment  and  the  annual  maintenance  thereof,  aa 
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follows,  viz.:  First.  Upon  the  completion  of  said  embankment  fifty  thousand 
($50,000)  dollars  In  cash,  or  In  the  bonds  the  said  Board  of  Levee  Commis- 
sioners is  or  may  be  authorized  to  issue.  Second.  A  five  (5)  mill  tax  in  cash, 
annually,  upon  all  taxable  property  subject  to  taxation  for  levee  purposes, 
that  now  is,  as  well  as  that  which  may  hereafter  be,  embraced  within  the 
limits  of  the  Tensas  Basin  Levee  District,  for  a  period  of  twenty  years  from 
the  first  day  of  January,  A.  D.  1891;  said  tax  shall  be  paid  annually.  The 
first  Installment  shall  be  paid  on  the  first  day  of  May  in  each  and  every  year 
thereafter,  until  the  completion  of  said  time  of  twenty  years.  Third.  A  one 
and  one-half  cents  per  acre  tax.  In  cash  annually,  upcm  all  lands  subject  to 
taxation  for  levee  purposes,  that  are  now,  as  well  as  those  that  may  hereafter 
be,  embraced  within  the  limits  of  the  Tensas  Basin  Levee  District,  for  a 
period  of  ten  (10)  years  from  the  first  day  of  January  A.  D.  1891.  Said  tax 
shall  be  paid  annually,  at  the  same  time  and  in  the  same  manner  as  the 
five-mill  tax  hereinbefore  provided  for  is  to  be  paid.  Fourth.  Ninety  per 
centum  of  the  gross  proceeds  derived  from  the  sales  of  land  located  within 
the  limits  of  the  Tensas  Basin  Levee  District,  If  any  such  sales  have  been 
made  by  the  state  of  Louisiana,  from  and  after  the  sixth  day  of  January, 
A.  D.  1888,  and  to  which  proceeds  the  said  Board  of  Levee  Commissioners  be- 
came and  were  entitled  by  virtue  of  Act  No.  59  of  the  Laws  of  1886;  also 
ninety  per  centum  of  the  gross  proceeds  derived  from  the  sales  of  any  and  all 
lands  now  belonging,  or  that  may  hereafter  belong,  to,  and  become  the  prop- 
erty of,  said  Board  of  Levee  Commissioners  by  virtue  of  Act  No.  77  of  the 
Laws  of  1888,  and  now,  as  well  as  those  which  may  hereafter  be.  embraced 
within  the  limits  of  the  Tensas  Basin  Levee  District,  for  a  period  of  ten  years 
next  ensuing  from  and  after  the  date. hereof,  whether  those  are  lands  orig- 
inally granted  by  congress  to  the  state  of  Louisiana,  or  whether  said  lands  be 
lands  heretofore  or  hereafter  forfeited  to,  or  bought  in  by  or  for,  or  sold  to, 
the  state  at  tax  sales,  for  nonpayment  of  taxes:  provided,  however,  and  It  Is 
expressly  understood  and  agreed,  that  no  payment  shall  be  asked  for,  nor 
made  under  this  provision,  until  the  work  herein  contemplated  and  agreed 
to  be  constructed  shall  be  completed.  The  first  payment  shall  be  for  all 
lands  sold  prior  to  such  completion,  and  after  the  sixth  day  of  Jauuary,  A.  D. 
1888.  Thereafter  payments  shall  be  made  on  the  first  days  of  November 
and  May,  in  each  and  every  year  until  the  full  end  of  said  period  of  ten 
years  from  the  date  hereof,  for  all  lands  sold  durltfg  the  six  months  Imme- 
diately preceding.  And  the  state  of  Louisiana,  having,  by  legislative  enact- 
ment (Act  No.  77,  Laws  1888),  given,  granted,  bargained,  donated,  conveyed, 
and  delivered  unto  the  Board  of  I^vee  Commissioners  of  the  Tensas  Basin 
Levee  District  all  the  lands  which  at  the  date  of  the  passage  of  said  act 
belonged,  or  that  might  hereafter  belong,  to  said  state  of  Louisiana,  and  em- 
braced within  the  limits  of  the  Tensas  Basin  Levee  District,  as  said  limits 
were  in  and  by  said  Act  No.  77  of  the  Laws  of  1888  reconstituted  and  enlarged, 
and  therein  made  provision  for  the  conveyance  of  said  lands  to  said  Board  of 
Levee  Commissioners,  by  proper  instruments  of  conveyance,  and  further 
provided  that,  upon  said  deeds  being  properly  recorded,  the  title  to  said  lands, 
with  the  possession  thereof,  should  vest  absolutely  in  said  Board  of  Levee 
Commissioners,  its  successors  and  grantees,  with  full  power  and  authority 
to  said  board  to  sell,  mortgage,  pledge,  or  otherwise  dispose  of  said  lands, 
in  such  manner  and  at  such  times  and  for  such  prices  as  to  said  board  shall 
seem  proper.  The  Louisiana,  Arkansas  and  Missouri  Railroad  Company,  Its 
successors  and  assigns,  may,  at  any  time  after  the  comv)letion  of  said  work, 
in  lieu  of  receiving  said  ninety  per  centum  of  said  cash  proceeds,  select  at 
its  option,  in  such  localities  and  in  such  quantities  as  It  or  they  may  from 
time  to  time  desire,  ninety  per  centum  of  the  lands  that  are  now,  as  well  as 
those  which  may  hereafter  be,  embraced  within  the  limits  of  the  Tensas 
Basin  Levee  District,  and  be  so  conveyed  to  said  Board  of  Levee  Commis- 
sioners. And,  Immediately  after  each  selection  of  aforesaid  said  lands  so  se- 
lected, with  the  immediate  possession  thereof,  shall  be  conveyed  to  said  Rail- 
road Company,  its  successors  or  assigns,  by  said  Board  of  Levee  Commis- 
sioners, or  its  successors,  by  proper  instruments  of  conveyance. 

**It  Is  further  stipulated  and  agreed  that  said  Railroad  Company  shall,  from 
and  after  the  execution  and  delivery  of  this  contract,  be  permitted  and  have 
the  right  to  exercise  said  option,  which,  however,  shall  take  effect  only  from 
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and  after  the  completion  of  the  work  herein  provided  for.  But,  from  and 
after  the  exercise  of  said  option,  no  lands  shall  be  sold  by  said  Board  of 
Levee  Commissioners  until  after  the  selection  of  the  ninety  per  centum  to 
which  said  company  may  be  entitled,  without  the  written  consent  of  said 
company  be  first  obtained.  Active  operations  on  the  work  herein  contem- 
plated and  agreed  to  be  performed  by  said  Railroad  Company  shall  be  com- 
menced within  ninety  days  next  ensuing  after  the  date  hereof;  and  the 
whole  of  said  embankment  shall  be  fully  completed  on  or  before  the  first 
day  of  October,  A.  D.  1800,  unless  said  Railroad  Company,  its  successors  or 
assigns,  are,  by  reason  of  the  elements,  litigations,  strikes,  financial  panics, 
epidemics,  or  any  other  causes  unforeseen  or  beyohd  the  control  of  said  Rail- 
road Company,  Its  successors  or  assigns,  hindered  and  delayed  or  otherwise 
prevented  from  properly  prosecuting  said  work.  In  such  case,  time  not 
being  the  essence  of  this  contract,  the  date  herein  fixed  for  completion  will 
not  be  adhered  to,  but  credit  for  the  time  so  lost  shall  be  given  and  allowed 
to  said  Railroad  Company,  its  successors  or  assigns;  and  the  time  so  lost  shall 
be  added  to  that  herein  required  for  the  completion  of  this  contract.  It  is- 
understood  and  agreed  that  no  payment  shall  be  asked  for  nor  made  under  any 
of  the  several  provisions  hereinabove  contained  until  the  work  herein  con- 
templated and  agreed  to  be  constructed  shall  be  completed. 

**Said  Board  of  Levee  Commissioners  further  agree  to  give,  grant,  bargain, 
sell,  and  convey  unto  said  Railroad  Company,  its  successors  or  assigns,  a 
certain  piece  or  strip  of  land  contained  and  Included  between  two  parallel  lines, 
two  hundred  (200)  feet  apart,  situated  one  on  each  side  of  the  center  line 
of  the  roadbed  of  said  Railroad  Company  as  the  same  has  been,  now  Is,  or 
may  hereafter  be,  selected  and  located  by  said  Railroad  Company,  its  suc- 
cessors and  assigns,  through,  across,  and  over  any  of  the  lands  that  now  do 
or  may  hereafter  belong  to  said  Board  of  Levee  Commissioners.  Together 
with  the  right  to  take  from  lands  outside  of  said  limits  so  much  and  such 
parts  thereof  as  may  by  said  Railroad  Company,  its  successors  or  assigns, 
be  deemed  necessary  for  its  purposes  or  for  the  construction  of  the  embank- 
ment herein  provided  for.  Said  Railroad  Company,  Its  successors  or  assigns, 
may,  by  their  agents  or  otherwise,  enter  at  once  into  and  upon  said  lands, 
and  construct  their  road.  It  is  further  understood  and  agreed  that  the  cove- 
nants, conditions,  and  provisions  herein  contained  shall  in  all  things  be  valid, 
subsisting,  and  binding  upon  the  successors  and  assigns  of  the  respective 
parties  hereto. 

•*In  witness  whereof,  the  said  Board  of  Levee  Commissioners  of  the  Tensas 
Basin  Levee  District  hath  caused  its  official  seal  to  be  hereunto  afiObced,  and 
the  same  to  be  attested  by  its  secretary,  and  these  presents  to  be  executed 
in  duplicate,  and  subscribed  by  its  president.  And  the  said  the  Louisiana, 
Arlcansas  and  Missouri  Railroad  Company  hath  caused  its  seal  to  be  hereunto- 
affixed,  and  these  presents  to  be  executed  in  duplicate,  and  subscribed  by  it8> 
president,  the  day  and  year  first  hereinabove  mentioned. 

"In  presence  of  W.  G.  Wright  &  Wiley  P.  Mangham,  competent  witnesses. 
•*The  Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District^ 

"(Seal.]  By  H.  P.  Wells,  President. 

••Attest: 

"Stephen  Faulk,  Secretary. 

"The  Louisiana,  Arkansas  and  Missouri  Railroad  Company, 
"[Seal.]  By  Harlow  M.  Hoyt,  President 

"Witnesses: 

"W.  G.  Wright, 

••Wiley  P.  Mangham.** 

Second  Agreement 

"Exhibit  B. 

"Articles  of  Agreement. 

•TCbese  articles  of  agreement,  made  and  entered  into  this  twenty-fifth  day  of 

July,  A.  D.  1890,  at  Rayvllle,  in  the  state  of  Louisiana,  by  and  between  the- 

Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District  and  the 

Louisiana,  Arkansas  and  Missouri  Railroad  Company,  of  Arkansas,  witnesseth: 

•That  whereas,  an  agreement  was  heretofore  entered  Into  by  and  between 
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the  parties  hereto,  bearing  date  the  3d  day  of  May,  1889,  providing  for  the 
construction  by  the  Louisiana,  Arl^ansas  and  Missouri  Railroad  Company  of 
a  certain  portion  of  Its  embanl^ment  or  roadbed  in  the  state  of  Ariiansas, 
according  to  certain  specifications  in  said  contract  set  forth,  and  providing 
further  for  certain  payments  to  be  made  therefor  by  the  Board  of  Levee 
Ck)mmissioner8  of  the  Tensas  Basin  Levee  District;  and  whereas,  said  Rail- 
road Company,  having  been  so  requested,  has  agreed  to  relinquish  and  for- 
ever discharge  said  Board  of  Levee  Commissioners  of  the  Tensas  Basin 
Levee  District  from  making  a  part  of  the  payments  in  and  by  said  contract 
of  May  3d,  1889,  agreed  to  Jbe  made,  and  has  also  agreed  to  do  and  perform 
certain  other  acts  as  hereinafter  set  forth,  but  only  In  consideration  of  said 
Board  of  Levee  Commissioners  changing  the  date  of  completion  of  said  em- 
bankment from  October  1st,  1890,  to  October  1st,  1891,  and  conveying  and 
transferring  the  lands  now  owned  by  said  Board  of  Levee  Commissioners  to 
said  Railroad  Company  upon  the  execution  and  delivery  of  this  contract: 
Now,  therefore,  in  consideration  of  the  premises,  and  of  the  sum  of  one  dollar 
each  to  the  other  in  hand  paid  on  or  before  the  ensealing  and  delivering  of 
these  presents,  the  receipt  whereof  each  from  the  pther  is  here  acknowledged, 
said  parties  hereto  do  mutually  covenant,  promise,  and  agree  as  follows,  viz.: 
First.  The  fifty  thousand  dollars  In  cash  or  bonds,  and  the  one  and  one-half 
cents  per  acre  tax  in  and  by  said  contract  of  May  3rd,  1889,  agreed  to  be  paid 
to  said  Railroad  Company,  is  hereby  relinquished  by  said  Railroad  Company, 
and  the  Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District 
is  forever  discharged  from  the  payment  of  the  same,  or  either  thereof.  Second. 
The  Louisiana,  Arkansas  and  Missouri  Railroad  Company  agrees  to  execute 
and  deliver  to  said  Board  of  Levee  Commissioners  Its  corporate  bond  In  the 
sum  of  one  hundred  thousand  dollars,  conditioned  to  keep  the  embankment 
in  and  by  said  contract  of  May  3rd,  1889,  agreed  to  be  constructed,  In  repair 
during  the  corporate  existence  of  said  the  Louisiana,  Arkansas  and  Missouri 
Railroad  Company,  but  no  longer,  and  to  renew  said  bond  whenever,  during 
said  corporate  existence,  a  surety  thereon  shall  die  or  become  insolvent. 
Third.  The  Louisiana,  Arkansas  and  Missouri  Railroad  Company  covenants, 
promises,  and  agrees  to  begin  work,  or  cause  work  to  be  commenced,  at 
Delhi,  Louisiana,  with  a  good  force  of  hands,  within  ninety  days  after  work 
is  resumed  upon  the  embankment,  in  said  contract  of  May  3rd,  1889,  men- 
tioned, and  to  continue  actively  and  earnestly  at  work  until  a  railroad  is 
completed  and  in  operation,  northward  from  Delhi  to  and  as  far  as  the 
northern  terminus  of  the  Bayou  Macon  Hills,  at  the  Boeuff  Cut-Off,  in  Chi- 
cot county,  Arkansas.  And  said  railroad  company  further  covenants,  prom- 
ises, and  agrees  so  [to]  complete  said  embankment  in  said  contract  agreed  to 
be  constructed,  and  entire  line  of  railroad  from  Helleys,  Arkansas,  to 
Delhi,  Louisiana,  on  or  about  the  first  day  of  October,  A.  D.  1891,  unless  it. 
Its  successors  or  assigns,  are  by  reason  of  the  elements,  litigations,  strikes, 
financial  panics,  epidemics,  or  any  other  cause  unforeseen  or  beyond  the 
control  of  said  Railroad  Company,  its  successors  or  assigns,  hindered  or  de- 
layed or  otherwise  prevented  from  properly  prosecuting  said  work.  In  such 
case,  time  not  being  the  essence  of  this  contract,  it  is  particularly  understood 
and  agreed  that  the  date  herein  fixed  for  the  completion  of  said  embankment 
and  said  railroad  will  not  be  adhered  to,  but  credit  for  the  time  so  lost  shall 
be  given  and  allowed  to  said  Railroad  Company,  its  successors  or  assigns: 
and  the  time  so  lost  shall  be  added  to  that  herein  required  for  the  completion 
of  said  contract  of  May  3rd,  1889,  and  the  fulfillment  of  this  contract  Fourth. 
The  Louisiana,  Arkansas  and  Missouri  Railroad  Company  further  covenants, 
promises,  and  agrees,  not  only  to  keep  said  embankment  across  said  Boeuff 
Cut-Off,  in  Chicot  county,  Arkansas,  in  repair,  but  also  to  place  thereon  a 
standard-gauge  railroad,  and  to  maintain  and  operate  the  said  railroad  after 
it  is  completed. 

*'The  Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District,  on 
its  behalf,  agrees  for  itself  and  Its  successors  as  follows:  First  The  date 
in  the  contract  of  May  3rd,  1889,  fixed  for  the  completion  of  said  embankment 
in  Chicot  county,  Arkansas,  viz.  the  first  day  of  October,  1890,  shall  be,  and 
is  hereby,  changed  and  extended  to  October  1st,  A.  D.  1891,  to  the  same 
Intent  and  with  the  like  effect  as  though  the  date  originally  designated  In  said 
contract  had  been  October  1st,  A.  D.  1891,  instead  of  October  1st  A.  D.  1890. 
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Said  change  of  date,  however,  shall  not  abrogate  nor  in  any  manner  affect 
any  of  the  provisions  in  said  contract  contained,  relative  to  the  various  con- 
tingencies and  conditions  therein  provided  for  allowance  of  additional  time, 
bnt  the  same  shall  remain  and  continue  as  in  said  contract  set  forth.  Second. 
Immediately  upon  the  execution  and  delivery  of  this  contract,  said  Board  of 
Levee  CJommlssioners  of  the  Tensas  Basin  Levee  District  shall  convey,  by 
proper  instruments  of  conveyance,  executed  by  its  president  in  behalf  of  and 
in  the  name  of  said  1>oard,  to  the  said  Louisiana,  Arlcansas  and  Missouri 
Railroad  Company,  Its  successors  or  assigns,  all  of  the  land  now  belonging 
to  said  Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District. 
Said  instruments  of  conveyance  shall  respectively  contain  the  following  pro- 
visions, viz.:  *In  the  event  of  the  failure  of  the  said  the  Louisiana,  Arlcansas 
and  Missouri  Railroad  Company,  its  successors  or  assigns,  to  construct  that 
certain  portion  of  its  roadbed  or  embankment  in  Chicot  county,  Arkansas, 
described  in  a  certain  contract  made  by  and  between  the  parties  hereto, 
bearing  date  the  3rd  day  of  May,  1889,  according  to  either  one  or  two  speci- 
fications prescribed  in  the  said  contract,  which  said  contract  is  of  record  in 
the  oflace  of  the  recorder  of  the  parish  in  which  the  said  lands  are  situated, 
within  the  periods  and  additional  times  allowed  to  said  Railroad  Company,  and 
upon  the  Judicial  determination  of  such  failure,  then  and  in  such  cases  said 
the  Louisiana,  Arkansas  and  Missouri  Railroad  Company  covenants,  prom- 
ises, and  agrees  to  reconvey  and  return  the  lands  herein  conveyed  to  said 
Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District.*  'The 
transfer  and  conveyance  of  said  lands  is  made  under  and  in  pursuance  of  the 
authority  given  to  said  board  in  and  by  the  laws  of  the  state  of  Louisiana, 
and  as  a  means  and  mode  of  making  part  payment  for  the  construction  of  an 
embankment  according  to  certain  specifications  prescribed  by  the  Board  of 
State  Engineers  of  the  State  of  Louisiana,  and  fully  set  forth  in  said  contract 
of  May  3rd,  1889,  which  said  embankment,  when  completed,  said  Board 
of  State  Engineers  have  certified  will  aid  in  protecting  the  Tensas  Basin 
Levee  District  from  overflow.'  It  is  mutually  understood  and  agreed,  and 
with  the  exception  of  the  change  and  modifications  herein  made  or  provided 
for,  the  contract  of  May  3rd.  1889,  between  the  parties  hereto,  shall  remain 
unchanged  and  in  full  force  and  effect. 

**In  witness  whereof,  the  said  parties  have  caused  their  respective  corporate 
seals  to  be  hereunto  affixed,  and  these  presents  to  be  subscribed  by  their 
respective  presidents,  the  day  and  year  hereinabove  first  mentioned. 

"In  presence  of  William  J.  Curtis  and  Thomas  C.  Wellman,  competent  wit- 
nesses. 

•*The  Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District, 

"[Seal.]  H.  P.  Wells,  President 

"Attest: 

"Stephen  Faulk,  Secretary. 

"The  Louisiana,  Arkansas  and  Missouri  Railroad  Company, 

"[Seal.]  Harlow  M.  Hoyt,  President 

"Witnesses: 

"W.  J.  Curtis  as  to  H.  P.  W. 
*T.  O.  Wellman  as  to  H.  M.  H." 

Third  Agreement 

"Exhibit  C. 

"Articles  of  Agreement. 

•These  articles  of  agreement,  made  and  entered  into  this,  the  twelfth  day 

of  October,  A.  D.  1891,  at  Rayville,  in  the  state  of  Louisiana,  by  and  between 

the  Board  of  Levee  Commissioners  and  the  Louisiana,  Arkansas  and  Missouri 

Railroad  of  Arkansas,  witnesseth:     That  for  and  In  consideration  of  the  sum 

of  one  dollar  each  to  the  other  in  hand  paid,  on  or  before  the  ensealing  and 

delivery  of  these  presents,  the  receipt  whereof  each  from  the  other  is  hereby 

acknowledged,  said  parties  hereto  do  mutually  covenant,  promise,  and  agree 

as  follows,  viz.:     First  The  several  dates  named  in  said  contracts  of  May 

3rd,  1889,  and  July  25th,  1890,  for  the  completion  of  said  contracts,  namely, 

October  1st,  1890,  and  October  1st,  1891,  shall  be,  and  they  are  hereby,  changed 

and  extended  to  December  31st,  1893,  to  ^>ie  same  intent  and  with  the  like 
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effect  as  though  said  date,  December  Slat,  1893,  had  been  the  date  originally 
designated  in  said  contracts,  instead  of  October  1st,  1890.  And,  second.  The 
period  in  said  contracts  limited  for  the  levy  and  payment  of  the  ilve-iuill  tux 
shall  be,  and  it  is  hereby,  changed  to  and  held  to  mean  a  period  of  twenty 
years  from  the  first  day  of  January,  in  the  year  following  that  year  In  which 
the  worlt  in  said  contracts  contemplated  shall  be  completed.  Instead  of  twenty 
years  from  the  first  day  of  January,  A.  D.  1891.  The  first  installment  shall 
be  paid  on  the  first  day  of  May,  in  the  year  following  that  year  in  which 
the  work  contemplated  shall  be  completed,  and  the  subsequent  Installments 
on  the  first  day  of  May  in  each  year  thereafter,  until  the  full  end  and  com- 
pletion of  said  time  of  twenty  years.  Third.  With  the  exception  of  the  changes 
and  modifications  herein  provided  for,  the  contracts  of  May  3rd,  1890,  and  July 
25th,  1890,  between  the  parties  thereto,  and  shall  remain  unchanged  and  in 
full  force  and  effect 

"In  witness  whereof,  the  said  parties  hereto  have  caused  their  respective 
corporate  seals  to  be  hereunto  affixed,  and  these  presents  to  be  subscribed 
by  their  respective  presidents,  the  day  and  year  hereinabove  mentioned,  in 
presence  of  L.  N.  Polk  and  A,  L.  Hopkins,  competent  witnesses. 

'"The  Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District, 

"[Seal.]  By  H.  P.  Wells,  President 

'*The  Louisiana,  Arkansas  and  Missouri  Railroad  Company, 

"[Seal.]  By  Harlow  M.  Hoyt,  President 

"Witnesses: 
"L.  N.  Polk. 
"A.  L.  Hopkins." 

Conveyance  to  Railroad  Company. 
"Exhibit  5. 
"Deed  of  Land  Situated  in  Richland  Parish,  Louisiana,  from  the  Board  of 
Levee  Commissioners  of  the  Tensas  Basin  Levee  District  to  the 
Louisiana,  Arkansas  and  Missouri  Railroad  Company. 
"State  of  Louisiana,  Parish  of  Richland.  Know  all  men  by  the^e  presents, 
that  I,  Hansel  P.  Wells,  acting  herein  for  and  as  president  of  the  Board  of 
Levee  Commissioners  of  the  Tensas  Basin  Levee  District  of  the  State  of 
Louisiana,  and  acting  herein  also  in  pursuance  to  a  resolution  passed  by  said 
Board  of  Commissioners  at  a  regular  meeting  thereof  held  on  the  25th  day  of 
July,  A.  D.  1890,  and  in  pursuance  to  the  terms  of  a  contract  entered  into 
by  said  board  on  said  date  with  the  Louisiana,  Arkansas  and  Missouri  Rail- 
road Company,  a  corporation  duly  organized  under  and  by  virtue  of  the  laws 
of  the  state  of  Arkansas,  have  this  day  sold,  and  I  do  by  this  act  sell,  transfer, 
set  over,  and  deliver  unto  said  the  Louisiana,  Arkansas  and  Missouri  Rail- 
road Company,  the  following  described  tracts  or  parcels  of  land,  situated  in 
the  parish  of  Richland,  and  In  the  state  of  Louisiana,  belonging  to  said  Board 
of  Levee  Commissioners,  to  wit:  [Description  omitted.]  To  have  and  to  hold 
said  tracts  or  parcels  of  land  unto  the  said  the  Louisiana,  Arkansas  and 
Missouri  Railroad  Company,  its  successors  and  assigns,  forever.  The  con- 
sideration for  which  the  above  sale  is  made  is  the  completion  on  the  part  of 
said  Railroad  Company  of  the  embankment  in  the  state  of  Arkansas  agreed 
to  be  constructed  by  said  Railroad  Company  in  and  by  a  certain  contract 
dated  May  3rd,  1889.  In  event  of  the  failure  of  the  said  the  Louisiana,  Ar- 
kansas and  Missouri  Railroad  Company,  its  successors  or  assigns,  to  construct 
that  certain  portion  of  its  roadbed  or  embankment  in  Chicot  county,  Arkansas, 
described  in  a  certain  contract  made  by  and  between  the  parties  hereto, 
bearing  date  the  3rd  day  of  May,  1889,  according  to  either  one  of  two  spec- 
ifications prescribed  in  the  said  contract,  which  said  contract  Is  of  record  in 
the  office  of  the  recorder  of  the  parish  of  Richland,  in  which  the  lands  afore- 
said are  situated,  within  the  periods  and  additional  to  said  Railroad  Company, 
and  upon  the  Judicial  determination  of  such  failure,  then  and  in  such  cases 
said  the  Louisiana,  Arkansas  and  Missouri  Railroad  Company  covenants, 
promises,  and  agrees  to  convey  and  return  the  lands  herein  conveyed  to  said 
Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District,  free  from 
any  incumbrances  thereon  placed  by  said  Railroad  Company,  its  successors 
or  assigns.     The  transfer  and  conveyance  of  said  lands  is  made  under  and 
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in  pursuance  of  tbe  authority  given  to  said  board  in  and  by  the  laws  of 
the  state  of  Louisiana,  and  as  a  means  and  mode  of  making  part  payment 
for  the  construction  of  an  embankment  according  to  certain  specitications 
prescribed  by  the  Board  of  the  State  Engineers  of  the  State  of  Louisiana,  and 
fully  set  forth  in  said  contract  of  May  3rd,  1889,  which  said  embankment, 
when  completed,  said  board  of  state  engineers  has  certified  will  aid  in  pro- 
tecting the  Tensas  Basin  Levee  District  from  overflow.  It  is  agreed  and 
understood  that  said  Board  of  Levee  Commissioners  only  transfers  such  right, 
title,  and  Interest  In  and  to  said  land  as  It  owns.  It  is  agreed  and  under- 
stood that  the  deed  Is  made  subject  to  such  release  and  deductions  as  may 
be  made  previous  to  the  first  day  of  March,  A.  D.  1891,  by  said  Board  of 
Levee  Commissioners,  under  and  in  accordance  with  certain  rules  adopted  by 
said  board  on  the  nth  day  of  December,  A.  D.  1889.  It  Is  further  agreed 
and  understood  that  said  Board  of  Levee  Commissioners,  upon  the  final  com- 
pletion of  said  embankment,  shall  make  a  full  and  complete  transfer  to  said 
Railroad  Company  of  all  such  lands  as  it,  said  Board  of  Levee  Commission- 
ers, may  at  that  time  own  in  said  parish  of  Richland,  and  shall  then  further 
ratify  and  confirm  in  said  Railroad  Company,  its  successors  or  assigns,  the 
transfer  of  the  within  described  lands  in  such  manner  and  In  such  form  as  Its 
or  their  counsel  learned  In  the  law  may  advise  or  require  from  it,  save  and 
except  such  of  the  said  lands  as  may  be  released  to  other  and  former  owners 
previous  to  said  first  day  of  March,  A.  D.  1891,  under  and  by  virtue  of  said 
rules, 

"Thus  done  and  signed,  this  fifteenth  day  of  September,  one  thousand  eight 
hundred  and  ninety,  in  the  presence  of  Simon  Stein  and  Stephen  Faulk,  com- 
petent witnesses  who  sign  hereto  with  me,  the  president  of  said  Board  of  Levee 
Ck)mmlssioners. 

^The  Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District, 

"By  H.  P.  Wells,  President. 
"Attest: 

"Simon  Stein. 

"Stephen  Faulk." 

Authority  of  the  Levee  Board. 

The  asserted  authority  of  the  Levee  Board  to  make  the  foregoing  contracts 
and  conve3*ances  of  land  to  the  Railroad  Company  must  be  found,  if  found 
at  all,  in  Act  No.  26  of  1884,  Act  No.  59  of  1886,  and  Act  No.  77  of  1888,  and 
in  articles  214,  215,  and  216  of  the  state  constitution. 

The  constitutional  provisions  are  as  follows: 

"Art  214.  The  general  assembly  may  divide  the  state  into  levee  districts, 
and  provide  for  the  appointment  or  election  of  levee  commissioners  in  said 
districts,  who  shall,  in  the  method  and  manner  to  be  provided  by  law,  have 
snpervlslon  of  the  erection,  repairs  and  maintenance  of  the  levee  in  said  dis- 
tricts; to  that  effect  it  may  levy  a  tax  not  to  exceed  five  mills  on  the 
taxable  property  situated  within  alluvial  portions  of  said  districts  subject 
to  overflow." 

"Art.  215.  The  provisions  of  the  above  two  articles  cease  to  have  effect 
whenever  the  federal  government  shall  assume  permanent  control  and  provide 
ways  and  means  for  the  maintenance  of  levees  in  this  state.  The  federal 
government  is  authorized  to  make  such  geological,  typographical,  hydrograph- 
Ical  and  hydrometrical  surveys  and  investigations  within  the  state,  as  may 
be  necessary  to  carry  into  effect  the  act  ot  congrress  to  provide  for  the  ap- 
pointment of  a  Mississippi  river  commission  for  the  improvement  of  said 
river,  from  the  head  of  the  passes  near  Its  mouth  to  the  headwaters,  and  to 
construct  and  protect  such  public  works  and  Improvements  as  may  be 
ordered  by  congress  under  the  provisions  of  said  act." 

"Art.  216.  The  general  assembly  shall  have  power,  with  the  concurrence  of 
an  adjacent  state  or  states  to  create  levee  districts  composed  of  territory 
partly  in  this  state,  and  partly  in  such  adjacent  state  or  states,  and  the  levee 
commissioners  for  such  district  or  districts  shall  possess  all  the  powers 
provided  by  article  214  of  this  constitution." 

These  articles  are  amended  by  Act  No.  112  of  1884,  subsequently  adopted, 
and  which  reads  as  follows,  to  wit. 
31  C.C.A.— 0 


Digitized  by 


Google 


130  31  O.  a  A.  REPORTS. 

**The  general  assembly  may  divide  the  state  Into  levee  districts  and  provide 
tor  the  appointment  or  election  of  levee  commissioners  in  said  districts,  who 
shall,  in  the  method  and  manner  to  be  provided  by  law,  have  supervision  of 
the  erection,  repair  and  maintenance  of  the  levees  in  said  districts;  to  that 
effect  the  levee  commissioners  may  levy  a  tax  not  to  exceed  ten  mills  on  the 
property  situated  within  the  alluvial  portions  of  said  district  subject  to 
overflow;  provided  that  in  case  of  necessity  to  raise  additional  funds  for  the 
purpose  of  constructing,  preserving,  and  repairing  any  levees  protecting  the 
lands  of  a  district  the  rate  of  taxation  herein  limited  may  be  Increased, 
when  the  rate  of  such  increase,  and  the  necessity  and  purpose  for  which  It 
is  intended,  shall  have  been  submitted  to  a  vote  of  the  property  tax  payers 
of  such  district,  paying  taxes  for  himself,  or  In  any  representative  capacity, 
whether  resident  or  non-resident,  or  property  situated  within  the  alluvial 
portion  of  said  district  subject  to  overflow,  and  a  majority  of  those  in  number 
and  value  voting  at  such  an  election  shall  have  voted  therefor." 

It  will  hereafter  be  seen  that,  as  far  as  this  case  is  concerned,  the  amend- 
ment above  cited  does  not  in  the  least  alter  the  questions  at  Issue  In  this 
case.  The  Tensas  Basin  Levee  District  was  created  by  Act  No.  26  of  the 
Acts  of  1884.  It  is  unnecessary  to  recite  the  provisions  of  that  act  In  extenso, 
because  it  was  repealed  by  Act  No.  59  of  the  Acts  of  1886.  We  call  atten- 
tion, however,  to  the  fact  that  the  object  of  the  creation  of  the  board,  as 
declared  In  the  law,  was  "to  order  the  construction  of  levees  within  the  limits 
of  the  district,  on  such  streams  and  such  places  as  shall  be  recommended  by 
the  State  Board  of  Engineers:  to  construct  and  maintain,  out  of  the  funds 
of  the  district,  a  levee  across  the  BoeuflC  Cut-Off,  a  stream  connecting  the  wa- 
ters of  Bayou  Macon  with  the  headwaters  of  Boeuff  river,  in  Arkansas, 
provided  the  assent  of  the  authorities  of  the  state  of  Arkansas  can  be  ob- 
tained," and  also  to  Join  In  the  construction  of  certain  levees  in  the  state 
of  Arkansas,  named  in  the  act,  if  the  assent  of  the  authorities  of  the  state 
of  Arkansas  can  be  obtained,  and  the  citizens,  corporations,  and  other  persons 
Interested  shall  contribute  one-half  of  the  expense  of  such  construction.  The 
act  of  1886  practically  repeated  the  declared  purposes  of  the  act  of  1884. 
Under  section  17  of  this  last-cited  act,  the  Levee  Board  is  authorized  "to  Join 
in  with  any  levee  district  embracing  the  counties  of  Chicot  and  Desha,  In 
the  state  of  Arkansas,  for  mutual  protection,  in  compliance  with  article  216 
of  the  constitution."  By  Act  No.  77  of  the  Acts  of  1888  the  foregoing  was 
amended  in  the  following  particulars:  Section  1  was  amended  by  declaring 
that  the  purpose  of  the  board  was  to  raise,  by  taxation  or  otherwise,  a 
revenue  to  protect  the  lands  located  therein  from  inundation,  by  constructing, 
maintaining,  and  repairing  levees  and  other  works  of  public  improvements. 
Section  9  was  amended  by  reducing  the  power  to  levy  local  assessments  to 
5  cents  per  acre.  Instead  of  10  cents,  and  that  in  order  to  provide  additional 
means  to  carry  out  the  punK)se8  of  the  act,  and  to  furnish  resources  to  enable 
the  board  to  assist  in  developing,  establishing,  and  completing,  either  within 
or  without  the  state,  a  system  of  levees  and  other  works  of  improvement 
designed  to  aid  in  protecting  property  in  the  Tensas  Basin  Levee  District 
from  all  disastrous  floods,  all  lands  belonging  to  the  state  situated  in  said 
district,  whether  granted  to  it  by  the  federal  government,  or. acquired  by  It 
by  the  forfeiture  for  nonpayment  of  taxes,  were  "given,  bargained,  and  do- 
nated," etc.,  to  the  Levee  Board,  who  were  invested  with  the  power  and  au- 
thority "to  sell,  mortgage,  pledge,  or  otherwise  dispose  of  the  same  in  such 
manner,  and  at  such  times  and  at  such  prices,  as  to  the  board  shall  seem 
proper."  But  that  all  proceeds  derived  therefrom  shall  be  deposited  in  the 
state  treasury,  to  the  credit  of  the  Tensas  Levee  District,  and  shall  be  drawn 
out  only  upon  warrants  of  the  president  of  the  State  Board,  properly  attested, 
as  provided  by  this  act.  Section  17  of  the  act  of  1888  remained  unrepealed 
and  unaffected  by  this  act.  That  section  authorized  the  board  to  Join  in  with 
any  levee  district  embracing  the  counties  of  Chicot  and  Desha,  in  the  state 
of  Arkansas,  for  mutual  protection.  In  compliance  with  article  216  of  the  con- 
stitution. 

Pleadings. 

Complainant  attacks  the  agreements  had  with  the  railroad  company,  culmi- 
nating in  the  attempted  conveyance  to  the  latter  of  the  immense  body  of  land 
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therein  described,  as  void,  on  substantially  the  following  grounds:  (I)  That 
the  agreement  to  convey  and  conveyance  were  conditional  only,  and  upon 
the  express  stipulation  and  agreement  that  the  failure  of  the  Railroad  Com- 
pany to  perform  the  conditions  therein  recited  within  the  time  stated  (the  last 
date  being  December  31,  1893)  dissolves  and  avoids  the  contracts  and  con- 
veyance; that  the  limit  within  which  the  Railroad  Company  had  the  right  to 
do  the  work  has  long  since  expired;  the  Railroad  Company  has  abandoned  the 
work,  and  had  done  so  long  prior  to  the  institution  of  this  suit;  and  the 
grant  is  therefore  forfeited.  (2)  That  the  performance  of  the  condition  is 
now  Impossible,  because  the  laws  of  the  state  of  Arltansas  forbid  the  same. 
(3)  That  the  alleged  conveyance  was  void  as  a  sale,  because  no  price  was 
paid,  or  was  agreed  to  be  paid.  (4)  That  it  was  void  as  an  exchange,  because 
no  property  was  given  or  stipulated  to  be  given  in  exchange.  (5)  That  the 
act  was  void  If  considered  as  an  onerous  donation,  because  not  made  pursuant 
to  the  forms  of  law.  (6)  That  said  board  of  commissioners  had  no  power 
or  authority  to  sell  or  dispose  of  said  lands,  except  for  the  purposes  of  con- 
structing or  repairing  levees  and  other  worlts  of  public  improvement,  to  protect 
the  Tensas  Basin  Levee  District  from  inundation  and  injury  by  floods  of 
the  Mississippi  river,  and  that  there  was  no  authority  to  dispose  of  them 
In  aid  of  the  construction  or  maintenance  of  a  railroad.  (7)  That  the  law 
authorizing  the  sale  required  that  the  proceeds  should  be  deposited  In  the 
state  treasury.  From  all  of  which  It  results  (1)  that  the  contracts  and  con- 
veyance were  ultra  vires  and  void;  and  (2)  if  not  so,  have  become  forfeited 
by  the  failure  of  the  grantee  to  perform  the  conditions  subsequent  annexed 
to  the  grant. 

In  an  amended  bill  the  same  allegations  in  effect  are  made,  and  the  nullity 
of  the  various  agreements  asserted  on  the  ground,  substantially,  that  the 
obligations  assumed  by  the  Levee  Board  In  the  several  agreements  were 
ultra  vires,  and  prohibited  by  article  56  of  the  state  constitution;  that  the 
board  was  without  authority  to  contract  for  the  construction  of  any  sort 
of  works  in  the  state  of  Arkansas,  without  the  consent  of  the  authorities  of 
that  state;  that  the  works  contemplated  were  forbidden  by  the  laws  of 
Arkansas,  and  therefore  any  obligation  to  pay  for  such  works  was  void  ab 
initio;  that  the  contracts  with  the  Railroad  Company  contemplated  the  con- 
struction of  a  continuous  line  of  embankment  l>etween  certain  designated 
points,  and  the  construction  and  operation  of  a  railroad  between  certain 
points;  the  railroad  to  nm  over  the  embankment  as  far  as  necessary;  that 
the  contract  was  an  indivisible  one,  and  utterly  beyond,  the  power  of  the 
I^vee  Board  to  make;  that  the  statement  made  in  the  last  agreement  reciting 
that  the  transfer  was  made  in  consideration  of  the  release  by  the  Railroad 
Company  of  the  obligation  of  the  Levee  Board  to  pay  ^50,000  In  bonds,  and  to 
levy  a  certain  tax,  and  the  statement  that  the  transfer  was  part  payment 
for  work  already  done,  were  false  and  fraudulent,  in  that  the  obligation  of  the 
Levee  Board  to  issue  bonds  and  levy  taxes,  If  not  ultra  vires,  was  conditional 
only,  and  had  lapsed  by  reason  of  the  failure  of  the  company  to  perform  the 
conditions  precedent;  that  the  Railroad  Company  had  never,  even  if  the  con- 
tract had  been  valid,  earned  any  part  of  It,  and  the  pretended  release  of  the 
Levee  Board  from  an  obligation  which  did  not  exist,  as  a  consideration  for  the 
transfer  of  property  admitted  to  be  worth  $500,000,  Is  fraudulent  and  void 
upon  its  face.  The  grounds  of  attack  of  the  conveyance  to  the  Levee  Board 
may  be  summarized  under  two  heads:  (1)  Ultra  vires;  (2)  failure  of  the 
Railroad  Company  to  perform  the  conditions  and  do  the  work  which  were 
the  alleged  consideration  of  the  transfer. 

The  Railroad  Company  answers,  substantially,  as  follows:  After  admitting 
the  capacity  of  the  complainant  company,  the  organization  of  the  board,  etc., 
it  admits  the  execution  of  all  contracts  alleged  upon  In  the  petition;  claims, 
however,  that  the  statement  of  these  contracts,  made  by  the  complainant, 
is  not  fair;  and  therefore  inserts  the  contracts  at  length  In  Its  answer.  It 
specially  denies  that  the  Levee  Board  "was  Imperatively  required  by  each  of 
said  acts  to  deposit  the  price  or  proceeds  of  said  lands,  when  sold  or  disposed 
of.  In  the  treasury  of  the  state";  on  the  contrary,  avers  that  the  proceeds 
which  were  to  be  deposited  In  the  treasury  of  the  state,  under  the  acts 
aforesaid,  were  such  cash  proceeds  as  might  arise  from  the  sale  or  mortgage 
^f  the  lands,  and  has  no  reference  to  such  lands  that  might  be  disposed  of 
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otherwise  than  by  sale  or  mortgaKe.  It  is  admitted  that  plaintiff  and  defend- 
ant, on  the  3d  of  May,  1889,  entered  into  a  contract  substantially  as  alleged, 
but  that  the  plalntifT  has  failed  to  note  an  important  qualitiaition  of  said 
contract,  which  it  sets  out  as  follows:  *'If,  by  reason  of  rhe  elements,  liti- 
gations, strikes,  financial  panics,  epidemics,  or  any  other  causes  unforeseen, 
or  beyond  the  control  of  the  Railroad  Company,  its  successors  or  assigns, 
be  hindered  or  delayed  or  otherwise  prevented  from  properly  prosecuting  said 
work,  in  such  case,  time  not  being  the  essence  of  this  contract,  the  date 
herein  fixed  for  the  completion  will  not  be  adhered  to,  but  credit  for  the 
time  so  lost  shall  be  given  and  allowed  to  said  Railroad  Company,  its  suc- 
cessors or  assigns,  and  the  time  so  lost  should  be  added  to  that  herein  required 
for  the  completion  of  the  contract."  The  defendant  admits  that  the  Railroad 
Company  entered  into  another  contract  on  the  25th  day  of  July,  1890.  which 
it  sets  forth  at  length.  It  admits  that  the  present  Board  of  Commissioners 
of  the  Tensas  Basin  Levee  District  did  make  and  sign  the  conveyance  men- 
tioned and  referred  to  in  the  bill  of  complaint,  which  it  sets  forth  at  length. 
It  avers  that  prior  to  entering  into  the  contract  of  October  12,  1891,  the 
Levee  Board  appointed  a  committee  composed  of  its  members,  to  confer  with 
the  ofilcers  of  the  defendant  in  relation  to  the  delay  in  the  completion  of  said 
embankment  and  railroad,  under  the  contracts  of  May  3,  1889,  and  July  25, 
1890;  that  said  committee,  in  writing,  reported  to  the  Levee  Board  the  result 
of  their  investigation,  and  recommended  the  execution  of  said  contract  of 
October  12,  1891.  It  gives  the  report  of  the  committee  in  full;  avers  that  the 
said  report  was  laid  before  the  Tensas  Basin  Levee  Board;  that  the  Levee  Board 
adopted  the  report,  and  extended  the  time  for  the  completion,  as  set  forth  in 
the  contract  which  follows.  It  denies  that  the  time  within  which  said  em- 
bankment was  to  have  been  completed,  under  the  terms  of  the  contract  of 
October  12,  1891,  has  expired,  and  avers  that  it  is  provided  in  and  by  said 
contract,  by  the  third  paragraph  therein,  that,  with  the  exception  of  the 
changes  made  therein  or  provided  for,  the  contracts  of  May  3,  1889,  and  July 
25,  1890,  between  the  parties  thereto,  are  in  all  things  confirmed,  ratified,  and 
fully  approved,  and  so  remained  unchanged  and  in  full  force  and  effect.  Sub- 
stantially, the  defendant  alleges  that  the  contracts  were  entirely  within  the 
power  of  the  Levee  Board  to  make;  that  they  were  supported  by  a  lawful 
consideration;  that  the  Railroad  Company  has  diligently  endeavored  to  carry 
them  out,  and  Is  not  in  default  because  the  delay  has  been  prevented  by 
financial  panics,  overflows,  and  litigation  which,  under  the  terms  of  the 
contract,  "time  not  being  of  the  essence,"  extended  the  term  indefinitely,  as 
long  as  for  any  of  the  aforesaid  causes,  or  for  reasons  unforeseen  or  beyond 
the  control  of  the  Railroad  Company,  the  work  was  hindered,  delayed,  or 
retarded.  It  claims  their  work  has  been  so  hindered,  delayed,  and  retarded; 
that  the  abandonment  of  the  work  was  caused  by  the  action  of  the  Levee 
Board  in  revoking  or  attempting  to  revoke  the  grant;  and,  In  effect,  that 
the  grant  means  that  the  Railroad  Company  is  to  build  whenever  it  may  see 
fit  to  do  so,  and  that,  if  it  never  sees  fit  to  do  so,  the  land  belongs  to  it  as 
payment  for  what  it  has  already  unsuccessfully  attempted  to  accomplish. 

John  McClure,  for  appellant. 

F.  P.  Stubbs,  R  P.  Williams,  Chas.  J.  Boatner,  and  F.  G.  Hudson, 
for  appellee. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

PARDEE,  Circuit  Juds^e.  The  statement  of  this  case  is  a  some- 
what lengthy  matter,  and,  as  we  find  in  the  first  27  pages  of  the 
brief  submitted  by  Messrs.  Boatner  &  Hudson,  of  counsel  for  the 
appellee,  a  full  and  fair  statement,  we  adopt  the  same  without  repro- 
ducing it  in  this  opinion. 

It  is  conceded  that  as  all  the  contracts  involved  in  this  suit  were 
entered  into  in  the  state  of  Louisiana,  and,  as  the  lands  involved 
are  wholly  situated  in  the  same  state,  the  law  of  Louisiana  governs  in 
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the  determination  of  the  nature  and  validity  of  the  contracts,  and  as 
to  the  relief  which  can  be  given  by  the  (tourts.  The  trial  judge  gave 
no  reasons  for  his  conclusions,  and  his  decree  is  limited  to  rescinding 
the  contracts  between  the  parties,  rescinding  and  declaring  void 
the  deeds  of  conveyance  of  the  lands  in  question,  and  to  enjoining 
the  Louisiana,  Arkansas  &  Missouri  Railroad  Company  from  claiming 
or  setting  up  any  rights  under  the  said  contracts  or  deeds  of  convey- 
ance. 

The  claims  of  the  appellee  (complainant  below)  are  (1)  that  the 
contracts  are  executory  only;  (2)  that  on  the  part  of  the  Board  of  Levee 
Commissioners  they  were  ultra  vires  and  void  ab  initio;  (3)  that 
the  engagements  of  each  of  the  parties  were  prohibited  by  law  at  the 
date  of  each  of  the  contracts;  (4)  if  the  contracts  were  not  ultra 
vires  and  void,  they  had  become  forfeited  by  the  failure  of  the  gran- 
tee to  perform  the  conditions  subsequent  annexed  to  the  grant. 

The  contention  of  the  appellant  is,  of  course,  the  contrary  of  the 
foregoing  propositions.  In  the  assignments  of  error  the  appellant 
contends  that  the  trial  court  erred  as  follows: 

"First,  in  decreeing  that  the  contract  made  on  the  3d  day  of  May,  1889,  be- 
tween the  Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District 
and  tlie  Louisiana,  Arltansas  and  Missouri  Railroad  Company,  and  all  subse- 
quent renewals,  modifications,  and  amendments  thereof,  and  especially  the 
contract  between  the  same  parties  of  date  July  25,  1890,  and  that  dated 
October  12,  1891,  be,  and  the  same  are,  resolved  and  rescinded  and  declared 
Dull  and  void;  second,  in  not  finding  and  decreeing  for  the  defendant  as 
prayed  in  its  answer  and  amended  answer;  third.  In  decreeing  that  the 
defendant  be  enjoined  from  setting  up  or  claiming  any  rights,  privileges,  ben- 
efits, or  advantages  arising  under  the  contracts  between  the  plaintiff  and 
defendant,  and  the  deeds  of  conveyance  executed  by  the  plaintiff;  fourth, 
that  the  court  erred  in  decreeing  a  reconveyance  of  said  lands  without  stip- 
ulating that  the  defendant  be  reimbursed  in  the  amount  of  such  expenditures 
as  it  may  have  made  in  the  performance  of  such  contracts;  fifth,  that  the 
court  erred  in  decreeing  that  the  contracts  between  the  plaintiff  and  the  de- 
fendant were  ultra  vires;  sixth,  that  the  court  erred  in  not  dismissing  the 
plaintilTs  bill  as  praj-ed  in  defendant's  answer;  seventh,  that  the  court  erred 
in  not  decreeing  that  the  plaintiff  had  full  power  and  authority  to  make  the 
contracts  which  were  made  between  the  plaintiff  and  the  defendant,  set  forth 
in  the  answer  of  defendant;  eighth,  the  court  erred  in  not  decreeing  that  the 
lands  mentioned  in  the  conveyances  were  conveyed  to  the  defendant  volun- 
tarily, as  a  part  payment,  and  that,  having  been  so  conveyed,  no  reconveyance 
could  be  decreed;  ninth,  the  court  erred  in  not  decreeing  that  the  contracts 
between  the  plaintiff  and  the  defendant  were  valid,  binding,  and  subsisting 
contracts." 

The  first,  second,  third,  sixth,  and  ninth  of  these  assignments  are 
not  as  specific  as  are  required  by  our  rules,  and,  in  substance,  amount 
to  no  more  nor  less  than  that  the  circuit  court  erred  in  deciding  the 
case  for  the  complainant,  instead  of  for  the  defendant.  The  fifth, 
seventh,  and  eighth  raise  the  same  questions  as  are  embrac(»d  in  the 
appellee's  contention.  The  fourth  assignment  of  error  presents  the 
question  whether  the  Railroad  Company  is  entitled  to  a  reimburse- 
ment of  expenditures  in  case  the  reconveyance  of  the  lands  is  decreed. 

The  counsel  for  appellant  argues  that  the  Tensas  Basin  Levee 
Board  is  one  of  the  public  functionaries  of  the  state  of  Louisiana  upon 
which  only  ministerial  and  executive  duties  devolve,  and  that,  as  such 
creature  of  the  law,  it  has  no  standing  to  question  the  constitutional- 
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ity  of  any  law  of  the  state  conferring  powers  and  duties  upon  it.  So 
far  as  this  contention  alSfects  the  issues  in  this  case  and  the  right  of 
the  said  board  to  bring  this  suit,  and  therein  set  up  the  unconstitution- 
ality of  so  much  of  the  act  of  July  3,  1886  (Sess.  Acts,  p.  96),  as 
authorizes  the  Levee  Board  to  use  the  donated  lands  for  the  purpose 
of  assisting  in  building  or  completing  a  system  of  levees  and  other 
works  of  public  improvement  without  the  state  of  Louisiana,  it  may 
be  noticed  that,  by  the  terms  of  the  act  of  1886,  the  Tensas  Basin 
Levee  Board  was  created  a  full-fledged  corporation,  authorized  to 
assess  taxes,  collect  and  receive  funds,  and  hold  and  administer  the 
same;  and  that,  by  the  same  act,  a  large  grant  of  public  lands  was 
made  to  the  said  board  to  be  expended  discreetly  in  carrying  out  the 
general  purposes  of  the  act;  and  that,  so  far  from  being  a  purely 
ministerial  and  executive  functionary,  it  was  vested  with  large  dis- 
cretion, and  was  made  and  constituted  a  fiduciary  agent.  As  a  fidu- 
ciary, it  would  seem  unquestionable  that,  if  the  property  belonging  to 
the  trust  should  be  appropriated  and  disposed  of  in  an  unlawful  man- 
ner, it  would  be  not  only  within  its  right  and  power,  but  its  duty,  to 
sue  for  and  recover  the  same.  The  question,  however,  is  not  very 
material  in  this  case,  because  it  is  not  so  much  the  constitutionality 
of  the  acts  of  1886  and  1888  that  is  attacked  by  the  complainant  as 
it  is  the  proper  construction  of  the  said  acts. 

It  may  be  noticed,  further,  that,  by  article  214  of  the  constitution 
of  the  state  of  Louisiana,  the  general  assembly  is  authorized  to  create 
levee  districts  within  the  state,  who  shall  have  supervision  of  the 
erection,  repairs,  and  maintenance  of  the  levees  in  said  districts,  and 
of  course  within  the  state,  and  that  by  article  216  the  general  assem- 
bly is  given  the  power,  with  the  concurrence  of  the  adjacent  state  or 
states,  to  create  levee  districts  composed  of  territory  partly  in  the 
state,  and  partly  in  adjacent  states.  It  is  conceded  that  the  two 
articles  cited  are  limitations  on  the  power  of  the  legislature;  and  thus 
the  grave  question  is  presented  whether  the  general  assembly  has  the 
power  to  create  a  levee  district  wholly  within  the  state,  but  author- 
ized to  build  and  construct  levees  outside  of  the  state.  The  supreme 
court  of  the  state  of  Louisiana,  in  Fisher  v.  Steele,  39  La.  Ann.  448, 
1  South.  882,  have  held  that  this  identical  act  is  constitutional;  but 
the  report  does  not  show  that  this  precise  question  was  considered, 
and  it  will  be  observed  in  regard  to  this  decision  that  it  appears  to  be 
based  upon  the  fact  that  the  laws  in  force  at  the  time  negatively 
prohibited  the  Tensas  Basin  Levee  Board  from  undertaking  any 
works  in  the  state  of  Arkansas  except  by  the  consent  of  and  in  con- 
junction and  co-operation  with  the  authorities  of  that  state.  The 
learned  counsel  for  the  appellee  says: 

"The  state  has  the  power  to  execute  through  any  agencies  which  it  chooses 
to  select  any  power  which  It  possesses  Itself.  Therefore  the  power  of  the 
legislature  to  grant  to  the  Tensas  Basin  Levee  District  all  of  the  public  lands 
lying  within  the  state  for  the  purpose  of  aiding  in  the  construction,  within 
or  without  the  state,  of  levees  or  other  works  of  public  improvements  for  the 
protection  of  the  alluvial  lands  of  the  district  from  overflow,  was  strictly 
within  the  constitutional  powers  of  that  body,  because,  among  other  reasons, 
the  bulk  of  the  land  granted  by  the  state  to  the  Levee  Board  was  granted  to 
the  state  by  the  United  States  government  for  this  very  purpose." 
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As  this  is  the  standpoint  of  the  counsel  for  the  appellee,  we  are 
inclined  to  agree  with  them  that  thej  are  not  attacking  the  constitu- 
tionality of  any  of  the  acts  of  the  legislature  of  Louisiana.  It  is 
contended  by  the  appellee  that  the  contracts  in  question  and  the 
grants  of  lands  thereunder  were  ultra  vires  and  void,  because  they 
contemplated  levees  and  other  works  wholly  without  the  levee  dis- 
trict, and  within  the  state  of  Arkansas,  without  the  consent  of  the 
authorities  of  said  state,  and  because  the  railway  embankment  con- 
tracted for  was  not,  and  could  not  be,  a  system  of  levees  or  other 
work  of  public  imprpvement,  within  the  meaning  of  section  9  of 
the  act  of  1886,  as  amended  by  the  second  section  of  the  act  of  1888. 
The  act  of  1886  (section  17)  provides  that  the  board  of  Levee  Com- 
missioners of  the  Tensas  Basin  Levee  District  shall  have  the  right 
to  join  in  with  any  levee  district  embracing  the  counties  of  Chicot  and 
Desha,  in  the  state  of  Arkansas,  for  mutual  protection  in  compliance 
with  article  216  of  the  constitution.  This  provision  was  left  in 
force  by  the  amendatory  act  of  1888,  and  it  therefore,  considered  in 
connection  with  article  216  of  the  constitution  to  which  it  refers,  is 
to  be  treated  as  a  limitation  upon  the  power  of  the  Board  of  Levee 
Commissioners  in  regard  to  constructing  levees  or  works  of  public 
improvement  in  the  state  of  Arkansas.  It  is  not  disputed  that  the 
statutes  of  the  state  of  Arkansas  provide  for  the  construction  of  pub- 
lic levees  in  Chicot  and  Desha  counties,  by  and  under  the  authority 
of  the  levee  boards  of  said  counties;  and  the  case  shows — in  fact,  it 
is  conceded — that  the  levee  boards  of  those  two  counties  have  not 
joined  with  the  Tensas  Basin  Levee  Board  in  the  building  of  the  em- 
bankment or  levee  contracted  to  be  built  by  the  Railroad  Company, 
nor  have  the  same  boards  given  permission  even  to  build  the  said 
embankment,  but,  on  the  contrary,  have  refused  such  permission,  and, 
as  appears  by  the  averments  in  the  defendant's  answer,  have  gone  so 
far  in  opposition  as  to  contribute  to  the  expense  of  litigation  trf  pre- 
vent the  construction  by  the  Railroad  Company  of  such  embankment. 
The  statutes  of  the  state  of  Arkansas  providing  for  the  organization 
of  railroad  corporations,  and  resrulating  the  construction  of  railroads 
by  such  corporations,  prohibit  the  building  of  railroads  across  streams 
or  water  courses  in  such  a  manner  as  to  permanently  obstruct  the 
stream  or  water  course  or  impair  its  usefulness  (Mansf.  Dig.  § 
5447,  par.  5),  from  which  it  follows  that,  although  the  Railroad  Com- 
pany may  have  the  right  to  construct  its  roadbed  in  the  state  of 
Arkansas,  it  can  neither  build  a  roadbed  under  its  railway  charter, 
nor,  without  the  consent  of  the  authorities  of  Chicot  and  Desha  coun- 
ties, build  an  embankment,  either  of  which  will  permanently  inter- 
rupt the  free  flow  of  the  water  through  all  natural  channels. 

From  these  conclusions  it  would  seem  that  the  contract  between 
tie  Tensas  Basin  Levee  Board  and  the  Railroad  Company  is  not  only 
ultra  vires  the  power  of  the  Levee  Board,  but  otherwise,  in  its  ob- 
jects and  purposes,  is  a  contract  impossible  to  perform. 

Section  2  of  Act  No.  77  of  1888,  which  amends  section  9  of  Act 
No.  59  of  1886,  provides  as  follows: 

"That  in  order  to  provide  additional  means  to  carry  out  the  purposes  of  this 
act,  and  to  furnish  resources  to  enable  said  board  to  assist  in  developing, 
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establishiDg  and  completing,  either  within  or  without  the  state,  a  system  of 
levees  and  other  works  of  public  improvement,  designed  to  aid  in  protecting 
property  in  the  Tensas  Basin  Levee  District  from  disastrous  floods,  all 
lands  now  belonging,  or  that  may  hereafter  belong  to  tlie  state  of  Louisiana, 
and  embraced  within  the  limits  of  the  Tensas  Basin  Levee  District  as  herein 
constituted,  shall  be,  and  the  same  hereby  are  given,  granted,  bargained, 
donated,  conveyed  and  delivered  unto  said  Board  of  Levee  Commissioners  of 
the  Tensas  Basin  Levee  District.  ♦  ♦  ♦  Said  Board  of  Levee  Commissioners 
shall  have  the  power  and  authority  to  sell,  mortgage,  pledge  or  otherwlsp 
dispose  of  said  lands  In  such  manner  and  at  such  times  and  for  such  prices 
as  to  said  board  shall  seem  proper,  but  all  pVoceeds  derived  therefrom  shall 
t?e  deposited  in  the  state  treasury  to  the  credit  of  the  Tensas  Basin  Levee 
District,  and  shall  be  drawn  out  only  upon  the  warrants  of  the  president  of 
said  board,  properly  attested  as  provided  in  this  act." 

The  above  is  the  legislative  authority  for  the  Board  of  Levee  Com- 
missioners to  make  the  conveyance  of  the  lands  in  question  to  the 
Railroad  Company.  By  the  first  contract  entered  into  between  the 
parties,  the  Railroad  Company,  for  the  consideration  named, 
.—"Agrees  and  binds  itself  to  construct  and  complete  aboye  overflow,  In  a 
thorough  and  worlsmanlike  manner,  under  the  supervision  and  direction  of  the 
Board  of  State  Engineers  of  the  State  of  Louisiana,  and  thereafter  to  maintain, 
all  that  certain  embankment  or  portion  of  its  roadbed  proposed  by  said 
Kailroad  Company  to  be  located  in  the  state  of  Arkansas,  between  a  point 
where  the  line  of  railroad  projected  by  said  company  shall  cross  Crooked 

Bayou,  in  section ,  township south,  range west,  and  a  point 

on  the  northern  terminus  of  what  is  known  as  the  *Bayou  Macon  Ridge,*  in 
section ,  township south, ,  range west.  Said  embank- 
ment or  roadbed,  when  constructed,  may  be  forever  afterwards  used  as  its 
roadbed  .by  the  said  Louisiana,  Arkansas  and  Missouri  Railroad  Company, 
its  successors,  and  assigns.  The  course  of  said  embankment  Is  to  be  a  gen- 
eral northerly  and  southerly  direction  on  the  west  of  Bayou  Macon." 

The  second  contract  further  described  the  railroad  and  embank- 
ment to  be  constructed  as  follows : 

"And  to  continue  actively  and  earnestly  at  work  until  a  raproad  is  com- 
pleted and  in  operation,  northward  from  Delhi,  to  and  as  far  as  the  northern 
terminus  of  the  Bayou  Macon  Hills,  at  the  Boeuff  Cut-OflC,  in  Chicot  county, 
Arkansas.  And  said  Railroad  Company  further  covenants,  promises,  and 
agrees  so  [to]  complete  said  embankment  in  said  contract  agreed  to  be  con- 
structed, and  entire  line  of  railroad  from  Helleys,  Arkansas,  to  Delhi,  Louisi- 
ana. ♦  ♦  ♦  Fourth.  The  Louisiana,  Arkansas  and  Missouri  Railroad  Com- 
pany further  covenants,  promises,  and  agrees,  not  only  to  keep  said  embank- 
ment across  said  Boeuff  Cut-Off,  in  Chicot  county,  Arkansas,  in  repair,  but 
also  to  place  thereon  a  standard-gauge  railroad,  and  to  maintain  and  operate 
the  said  railroad  after  it  is  completed." 

The  consideration  for  the  conveyance  of  the  land  as  stated  in  the 
contract  is  "the  completion  on  the  part  of  said  Kailroad  Company 
of  the  embankment  in  the  state  of  Arkansas,  agreed  to  be  con- 
structed by  said  Kailroad  Company  in  and  by  a  certain  contract  dated 
May  ard,  1889." 

From  what  we  have  quoted,  it  will  be  seen  that  the  object  of  the 
contracts  between  the  parties  was  the  construction  of  an  embankment 
across  Boeuff  Cut-Off,  lowlands  in  the  state  of  Arkansas,  and  the 
building  and  operation  of  a  railroad  from  Helleys,  Ark.,  to  Delhi, 
La.  The  authority  given  to  the  Levee  Board  was  to  assist  in  devel- 
oping, establishing,  and  completing,  either  within  or  without  the 
state,  a  system  of  levees  and  other  works  of  public  improvement  de- 
signed to  aid  in  protecting  the  property  in  the  Tensas  Basin  Levee 
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District,  etc.;  and  this  naturally  brings  us  to  the  question  whether  the 
railroad  and  embankment,  the  pbject  of  the  contract  between  the 
parties,  were  public  improvements,  within  the  terms  and  meaning 
of  the  law  in  question. 

("ounsel  for  appellee,  relying  upon  article  56  of  the  constitution  of 
Louisiana  of  1879,  as  follows: 

**The  funds,  credit,  property  or  things  of  value  of  the  state,  or  of  any 
political  corporation  thereof,  shall  not  be  loaned,  pledged  or  granted  to  or 
for  any  person  or  persons,  association,  or  corporation,  public  or  private;  nor 
shall  the  state,  or  any  political  corporation,  purchase  or  subscribe  to  the 
capital  stock  of  any  corporation  or  association  whatever,  or  for  any  private 
enterprise.  Nor  shall  the  state,  nor  any  political  corporation  thereof,  assume 
the  liabilities  of  any  political,  municipal,  parochial,  private,  or  other  corpora- 
tion or  association  whatsoever;  nor  shall  the  state  undertake  to  carry  on  the 
business  of  any  such  corporation  or  association,  or  become  a  part  owner 
therein:  provided,  the  state,  through  the  general  assembly,  shall  have  power 
to  grant  the  right  of  way  through  its  public  lands  to  any  railroad  or  canal." 

— contends:  First,  that  it  was  beyond  the  power  of  the  legislature 
to  confer  upon  the  Tensas  Levee  Board  authority  to  contract  for  any 
work  or  any  levees  or  pubjic  improvements  designed  to  prevent  the 
overflow  of  the  Tensas  Basin,  unless  the  work,  when  completed, 
should  be  owned  and  controlled  by  the  public,  and  not  by  any  private 
party;  second,  that  a  railroad,  although  upon  a  solid  embankment, 
is  not  a  work  of  public  improvement;  and,  third,  that  such  rail- 
road, although  it  may  be  in  some  sense  a  work  of  public  improve- 
ment, is  not  a  work  of  public  improvement  designed  in  fact  to  aid 
in  protecting  property  in  the  Tensas  Basin  Levee  District  from  over- 
flow. 

In  McKenzie  v.  Wooley,  39  La.  Ann.  944.  3  South.  128,  a  case  much 
relied  upon  by  the  counsel  for  appellant,  it  was  declared  incidentally 
that  a  railway  is  a  public  improvement;  and  in  many  aspects  this 
is,  no  doubt,  true.  It  can  hardly  be  denied  that  an  embankment  or 
levee  designed  to  prevent  the  overflow  of  the  surplus  waters  of  the 
Mississippi  river  is  a  work  of  public  improvement.  The  record 
shows  with  regard  to  the  railway  embankment  in  question  that  the 
Louisiana  State  Board  of  Engineers  reported  to  the  governor  of  the 
state  as  follows: 

"The  Tensas  Basin  Levee  District  has  recently  entered  into  an  agreement 
with  the  Louisiana,  Arkansas  and  Missouri  R.  R.  Company  to  construct  an 
embankment  on  the  west  side  of  Bayou  Macon,  and  across  the  stream  and 
lowlands  known  as  *Boeiifr  Cut-OfT/  Such  an  embankment,  of  sufficient  length 
and  strength  to  confine  the  flood  waters  of  its  eastern  side  in  case  of  breaks 
in  the  front  levee  along  the  Mississippi  river,  will  give  additional  security 
against  overflow,  and  protect  the  major  part  of  the  district,  independently  of 
the  levee  system  along  the  front.'* 

The  contention  that  the  public  improvements,  assisted  by  the  Ten- 
sas Basin  Levee  Board,  and  designed  to  aid  in  protecting  property  in 
the  Tensas  Basin  Levee  District  from  overflow,  should  be  owned 
and  controlled  entirely  by  the  public  as  public  property,  is  not  well 
founded.  The  language  of  the  statute  forbids  such  a  narrow  con- 
struction. 

There  has  been  much  argument  with  regard  to  the  effect  to  be  given 
to  the  provision  of  the  third  contract,  which  stipulates  that: 
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"The  Railroad  Company  agrees  to  complete  the  work  In  qaestion  on  or 
before  December  31st,  1893,  unless  it,  its  successors  or  assigns  are,  by  reason 
of  the  elements,  litigations,  strikes,  financial  panics,  epidemics,  or  any  other 
cause  unforeseen  or  beyond  the  control  of  said  Railroad  Company,  hindered 
or  delayed  or  otherwise  prevented  from  properly  prosecuting  said  work,  in 
which  case,  time  not  being  of  the  essence  of  this  contract,  it  is  understood  and 
agreed  that  the  dates  mentioned  shall  be  extended,  and  the  time  lost  shall 
not  be  counted/* 

The  appellant  contends  that,  under  this  provision,  the  Railroad 
Company  could  not  be  put  in  default  at  the  commencement  of  this 
suit,  nor  since,  because  the  case  shows  that  there  have  been  financial 
panics  and  litigations  which  have  hindered  and  delayed  the  Railroad 
Company  in  prosecuting  the  work,  for  which  reasons,  and  because  it 
is  expressly  stipulated  that  time  was  not  of  the  essence  of  the  con- 
tract, the  Railroad  Company  is  entitled  to  further  delay  and  oppor- 
tunity to  prosecute  and  complete  the  work  before  the  contracts  pro- 
viding for  the  same  can  be  avoided  and  the  reconveyance  of  the  lands 
can  be  demanded.  The  extraordinary  unilateral  contract  made  be- 
tween the  Levee  Board  and  the  Railroad  Company  furnishes  strong 
support  to  the  appellant's  contention ;  and,  if  the  contracts  can  only 
be  declared  at  an  end  because  of  the  default  of  the  Railroad 
Company,  we  are  inclined  to  think  that  the  appellee  can  never  put 
the  Railroad  Company  in  default,  no  matter  what  may  be  the  delay 
resulting.  The  laws  controlling  the  whole  matter,  however,  are  the 
Louisiana  laws;  and  under  well-recognized  Louisiana  law,  the  prin- 
ciples of  which  are  declared  in  article  2765,  Rev.  Civ.  Code  La.,  to  wit, 
"The  proprietor  has  a  right  to  cancel  at  pleasure  the  bargain  he  has 
made,  even  in  case  the  work  has  already  been  commenced,  by  paying 
the  undertaker  for  the  expense  and  labor  already  incurred,  and  such 
damages  as  the  nature  of  the  case  may  require,"  the  Tensas  Basin 
Levee  Board  had  the  right  to  cancel  the  contract  and  demand  the  re- 
conveyance of  the  lands  in  question  at  any  time  on  paying  the  Rail- 
road Company  for  the  expense  and  labor  already  incurred  in  execut- 
ing the  contract,  and  such  damages  as  the  nature  of  the  case  required. 
The  institution  of  the  present  suit  may  be  taken  as  a  cancellation  of 
the  contract  on  the  part  of  the  Tensas  Basin  Levee  Board.  If  the 
contracts  are  held  void  because  ultra  vires,  equity  makes  it  the  duty 
of  the  Tensas  Basin  Levee  Board  to  restore  all  the  consideration  re- 
ceived from  the  Railroad  Company  before  it  can  demand  the  recon- 
veyance of  the  lands.  The  Railroad  Company,  in  its  answer,  avers 
that  it  has  expended  in  good  faith,  in  procuring  the  right  of  way  on 
which  to  build  said  embankment,  in  the  building  of  the  same,  in  the 
prosecution  and  defense  of  litigation,  in  making  surveys,  and  in  other 
necessary  expenses  in  and  about  the  performance  of  said  contract,  a 
sum  in  excess  of  |100,000;  but  we  do  not  find  that  this  averment  is 
established  by  the  evidence,  nor  do  we  find  that  any  specific  sum,  nor 
any  sum  worthy  of  consideration,  has  been  expended  by  the  Railroad 
Company  otherwise  than  for  and  on  account  of  and  for  the  actual 
benefit  of  the  Railroad  Company  itself  in  the  preservation  of  its 
charter  and  franchises,  and  in  the  construction  of  its  own  roadbed  in 
the  main  distinct  and  apart  from  the  embankment  which  was  to  aid 
in  preventing  overfiow.     Certain  it  is  that  the  case  does  not  show  that 
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the  Railroad  CJompany  has  done  anything:  from  the  date  of  the  first 
contract  to  the  commencement  of  this  suit  which  was  beneficial  to, 
or  in  any  wise  to  the  advantage  of,  the  Tensas  Basin  Levee  District, 
nor  that  the  Levee  Board  has  in  possession  anv  consideration  received 
from  the  Railroad  Company  which  equity  requires  to  be  restored. 

On  the  whole  case,  we  are  of  opinion  that  the  contracts  between 
the  Railroad  Company  and  the  Tensas  Basin  Levee  Board  for  the  con- 
stniction  of  the  specific  railway  and  embankment  in  the  state  of 
Arkansas,  without  the  consent  and  co-operation  of  the  Arkansas 
authorities,  was  ultra  vires  of  the  Tensas  Basin  Levee  Board; 
that,  because  of  the  existing  provisions  in  the  laws  of  the  state  of 
Arkansas  and  the  opposition  of  the  levee  boards  of  Desha  and  Chicot 
counties  of  the  state  of  Arkansas,  the  contracts  in  question,  in  their 
objects  and  purposes,  were  impossible  of  performance;  that  the 
Tensas  Basin  Levee  Board  had  a  right  to,  and  did,  cancel  the  said  con- 
tracts; that  in  no  aspect  of  the  case  is  the  Railroad  Company  entitled 
to  compensation  for  work  done  and  expenses  incurred  in  carrying  out 
the  said  contracts,  nor  for  advantages  which  might  have  resulted  from 
the  performance  of  the  same  as  a  prerequisite  to  the  conveyance  of 
the  lands  in  question;  and  that  in  all  respects  the  decree  of  the  cir- 
cuit court  appealed  from  should  be  affirmed;  and  it  is  so  ordered. 


(87  Fed.  612.) 

STORROW  et  al.  v.  TEXAS  CONSOLIDATED  COMPRESS  &  MANU- 
FACTURING  ASS'N. 

(Circuit  Courf  of  Appeals,  Fifth  Circuit.     May  17,  1898.) 

No.  681. 

1.  Ck)RPORATION8— DnriDEND8  ON  StOCK — FOWERS  OF  DIRECTORS. 

WhUe  it  is  largely  a  matter  of  discretion  with  the  directors  whether  to 
declare  a  dividend  out  of  the  profits,  or  use  them  In  the  business  of  the 
company,  there  Is  a  limit  to  this  discretion;  and  the  courts  will  not  allow 
them  to  oppress  the  holders  of  preferred  stock  by  refusing  to  declare  divi- 
dends when  the  net  profits  and  character  of  the  biisiness  clearly  warrant 
dividends. 

2,  Bam  E— Preferred  Stock. 

The  face  value  of  preferred  stock  is  in  the  nature  of  a  debt  against  the 
corporation,  and  the  Interest  thereon  becomes  a  debt  as  soon  as  it  can  be 
shown  there  are  profits  wherewith  to  pay  it. 
8.  Equity  Jurisdiction. 

A  bill  by  a  holder  of  preferred  stock  against  a  corporation  alleging  that 
It  has  refused  to  pay  Its  guarantied  dividends  on  Its  preferred  stock,  and 
refused  the  holders  thereof  their  rights;  that  Judgments  are  being  taken 
against  It;  that  it  is  insolvent,  and  cannot  be  operated  as  a  going  concern 
with  profit,  and  ought  to  be  disintegrated,  and  the  assets  divided;  that 
part  of  its  property  has  been  sold  without  authority;  and  asking  for  a 
lien,  the  foreclosure  thereof,  the  marshaling  of  the  assets,  and  the  appoint- 
ment of  a  receiver,— presents  a  case  for  a  court  of  equity. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

The  original  bill  filed  In  this  case  November  18,  1896,  alleges  that  the  com- 
plainant Charles  Storrow  is  a  resident  and  citizen  of  Brookline,  in  the  state 
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of  Massachusetts:  that  he  bringrs  this  suit  for  himself  and  all  others  similarly 
situated  and  interested,  to  make  themselves  parties  thereto,  and  complains 
of  the  Texas  Compress  &  Manufacturing  Association,  a  corporation,  with  its 
principal  place  of  business  in  the  county  of  Smith,  state  of  Texas.  It  alleges 
that  it  was  chartered  on  the  18th  day  of  March,  18U1,  with  an  authorized 
capital  of  $1,000,000,  divided  into  10,000  shares;  its  purpose  was  the  manu- 
facture of  cotton,  cotton-seed  oil,  cotton  ties,  and  pressing  cotton;  that  in  ac- 
cordance with  a  vote  at  a  meeting  of  its  stockholders  hj^d  at  Ft.  Worth,  Tex., 
on  the  11th  day  of  May,  1891,  and  in  accordance  with  section  2,  art.  7,  of  the 
by-laws  approved  by  said  association,  seven  compresses  were  purchased; 
$700,000  of  common  stock,  and  $350,000  of  preferred  stock,  were  issued.  Sub- 
sequently, four  other  bills  were  filed,  called  *'aid  bills."  Said  complainants 
claim  to  be  owners  and  holders  for  value  of  some  400  shares  of  said  preferred 
stock.  The  exact  terms  of  the  contract  made  by  the  company  with  the 
holders  of  the  preferred  stock  are  set  out  in  the  following  certificate: 

"No.  180.  100  Shares. 

"Texas  Consolidated  Compress  &  Manufacturing  Association. 

"This  Is  to  certify  that  Charles  Storrow  is  the  owner  of  one  hundred  shares 
preferred  stock,  of  the  par  value  of  one  hundred  dollars  each,  in  the  capital 
stock  in  the  Texas  Consolidated  Compress  &  Manufacturing  Association, 
transferable  only  on  the  books  of  the  association  in  person,  or  by  attorney  on 
surrender  of  this  certificate. 

"This  certificate  is  entitled  to  a  guarantied  dividend  of  six  per  centum  per 
annum  on  the  number  of  shares  hereby  represented,  to  be  paid  only  out  of 
the  net  earnings  of  said  association,  payable  annually  on  the  first  day  of 
June  of  each  year;  and  until  such  dividends,  if  any,  are  paid,  no  dividend 
shall  be  declared  on  the  common  stock  of  this  association;  but  this  certificate 
is  not  entitled  to,  nor  shall  it,  participate  in  any  dividends  over  and  above 
said  guarantied  dividends  as  above  stated,  nor  is  it  entitled  to  vote  at  any 
stockholders'  meeting.  The  directors  of  this  association  shall,  at  their  annual 
meeting  in  each  year,  ascertain  the  net  profits  from  the  business  of  said  as- 
sociation, and  shall  then  and  there  declare  such  guarantied  dividend  of  six 
per  cent 

"All  insurance  policies  upon  property  belonging  to  this  association  shall 
be  held  in  trust  by  said  association  for  the  benefit  of  the  holders  of  these 
certificates;  and  in  the  event  of  the  dissolution  of  said  association,  either  by 
limitation  or  otherwise,  the  holders  of  preferred  shares  shall  be  entitled  to 
be  paid  in  full  prior  to  any  participation  in  the  assets  of  this  association  by 
other  stockholders.  The  company  reserves  the  right  to  issue,  in  lieu  thereof, 
first  mortgage  bonds,  bearing  interest  at  the  rate  of  six  per  centum  per  annum, 
and  secured  by  mortgage  upon  all  the  compresses  of  this  association. 

"Tyler,  Texas,  June  24,  1893.  Jno.  M.  Duncan,  President. 

"[Seal.]  J.  D.  Moody,  Secretary." 

Article  7,  §§  2  and  3,  above  referred  to,  are  as  follows: 

"Soc.  2.  Not  exceeding  $50,000  in  six  per  cent,  bonds  or  preferred  stock, 
bearing  six  per  cent,  interest,  or  entitled  to  six  per.  cent,  dividend,  and 
$100.0(X)  in  common  stock,  shall  be  issued  on  each  compress  that  may  be 
owned  and  brought  into  this  association.  Such  preferred  stock  shall  be  enti 
tied  to  six  per  cent,  dividend  or  interest,  and  shall  not  be  entitled  to  vote. 

"Sec.  3.  On  the  issuance  of  any  bonds  by  this  association,  the  association 
shall  put  aside,  of  the  earnings  of  the  association,  2  per  cent,  annually,  as 
a  sinking  fund  to  liquidate  the  bonds  thus  issued,  before  any  dividend  is 
declared  on  the  common  stock." 

Complainant  further  alleges,  upon  Information  and  belief,  and  so  charges 
the  fact  to  be,  that  it  was  the  intention  of  the  parties  who  originally  organized 
said  defendant  corporation,  and  all  of  the  stockholders  and  directors  of  said 
corporation  at  the  time  of  the  Issuance  of  said  preferred  stock,  that,  in  a 
reasonably  short  time  after  the  issuance  thereof,  said  preferred  stock  should 
be  converted  Into  and  substituted  l)y  first  mortgage  bonds  of  the  same  amount 
as  the  said  stock,  and  bearing  the  same  rate  of  interest  per  annum  as  is 
provided  that  the  said  stock  shall  bear,  and  that  the  first  mortgage  bonds 
should  be  secured  by  a  mortgage  upon  all  of  said  seven  compresses  then  and 
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there  owned  by  the  defendant  association,  as  aforesaid;  that,  at  the  time 
complainant  and  otiiers  acquired  said  stock,  it  was  known  and  generally 
understood,  and  complainant  verily  believed  it  to  be  the  plan  and  purpose 
of  said  defendant  association,  and  of  all  its  officers,  directors,  and  stock- 
holders, to  substitute  said  stock  with  first  mortgage  bonds  of  said  association, 
as  aforesaid,  and  that  said  preferred  stock  should  be  considered  as,  and  be 
in  effect,  the  same  as  first  mortgage  bonds  of  said  association,  and  the  holders 
thereof  considered  as  creditors  of  said  association  to  the  extent  of  such  pre- 
ferred stock  as  should  be  held  and  owned  by  them;  that  the  complainant 
was  induced  to  acquire  said  preferred  stock  upon  the  statement  and  repre- 
sentation of  J.  H.  Brown,  who  was  the  president,  and  John  A.  Brown,  who 
was  the  secretary,  of  said  association,  that  said  stock  was  in  effect  a  first 
mortgage  bond,  and  would  be  converted  into  the  form  of  a  first  mortgage 
bond  at  an  early  date.  Complainants  claim  a  lien  upon  the  net  profits  of 
the  said  association  wliich  may  have  been  received  upon  any  of  its  property, 
and  upon  any  property  or  betterments  that  may  have  been  acquired  by  the 
net  profits  from  the  business.  They  further  allege  that  sufficient  net  profit 
to  pa.y  the  dividends  due  them  on  the  preferred  stock  was  earned  during 
the  years  of  1892,  1893,  1894,  1895,  and  1896,  but  that  no  such  dividend 
was  declared  during  said  years,  and  that  said  association  has  wrongfully 
and  willfully  diverted  the  said  net  profits  In  divers  ways,  for  the  purpose 
of  depriving  complainants  of  their  dividends,  and  for  the  purpose  of  depre- 
ciating and  destroying  the  value  of  the  preferred  stock,  so  the  owners  of  the 
majority  of  the  common  stock  might  purchase  it  at  a  nominal  price.  They 
allege  a  scheme  on  the  part  of  the  holders  of  the  majority  of  the  common 
stock  to  wreck  the  corporation;  that  judgments  for  large  amounts  were 
being  obtained  against  the  company,  and  large  losses  had  occurred  by  the 
deposit  in  First  National  Bank  of  Tyler,  which  subsequently  failed;  that  the 
attorney  for  the  bank  was  the  president  of  the. defendant;  and  that  th% pres- 
ident of  the  bank  was  the  general  manager  of  the  company,  and  that  they 
8o  kept  the  funds  of  the  company  knowing  the  condition  of  the  bank;  that 
on  May  4,  1897,  a  committee  was  appointed  to  prepare  a  plan  for  liquidating 
and  winding  up  the  affairs  of  the  association,  which  reported  the  debts  of 
the  association  to  be  $50,000,  preferred  stock  outstanding  $310,000,  and  the 
entire  compresses  owned  by  the  association  were  worth  $240,000.  A  com- 
mittee was  appointed  to  sell  the  property.  The  facts  disclosed  in  said  meet- 
ing were  that  the  assets  were  of  far  less  value  than  when  the  association 
commenced  business,  and  that  it  Is  deeply  in  debt,  and  cannot  pay  its  debts 
in  due  course  of  business;  that  the  corporation  cannot  be  operated  as  a 
going  concern  with  any  profit,  and  ought  to  be  disintegrated,  and  the  assets 
divided;  that  the  association  loaned  its  credit  to  the  First  National  Bank 
of  Tyler  for  $15,000,  and  sold  the  compress  at  Gatesville  for  $15,000,  without 
authority;  that  the  association  has  refused  to  take  any  action  for  the  pro- 
tection of  the  preferred  stockholders,  and  Its  directors  deny  that  said 
stockholders  are  entitled  to  any  relief;  that  the  complainant  has  demanded 
of  the  defendant  that  the  dividends  to  which  he  is  entitled  be  declared  and 
paid,  which  demand  has  been  refused. 

The  bin  concludes  with  a  prayer  for  a  receiver,  and  an  accounting  and  mar- 
shaling of  the  assets;  tliat  the  rights  of  all  creditors  be  ascertained,  and  the 
rank  in  which  they  are  to  be  paid  adjudged;  for  a  decree  compelling  the 
directors  to  declare  a  dividend;  that  the  preferred  stockholders  be  declared 
to  have  a  lien  upon  the  net  earnings  which  should  have  been  paid  to  them, 
or  upon  the  plant  and  properties  purchased  therewith  prior  to  the  lien  of  all 
others;  that  the  stock  be  adjudged  to  be  a  first  mortgage  bond  in  effect,  etc.; 
for  an  injunction  prohibiting  the  defendant  from  taking  any  step  or  doing 
any  act  or  thing  that  may  affect  the  right  of  the  complainant  pending  the 
litigation,  or  which  may  interfere  with  the  enforcement  of  such  decree  as 
may  be  rendered;  that  complainant's  Hen  be  foreclosed,  the  property  sold, 
cost  paid,  and  the  balance  of  procepds  applied  to  the  Indebtedness  of  the 
defendant  according  to  its  rank,  as  adjudged  by  the  court. 

Defendant's  demurrers  to  the  "aid  hills"  and  amended  bill  are  as  follows: 
••This  defendant,  by  protestation,  not  confessing  nor  acknowledging  any  of 
the  matters  or  things  in  said  bills  of  complaint  contained  to  be  true  in  such 
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manner  and  form  as  the  same  therein  set  forth  and  alleged,  doth  demur  to 
the  said  bills,  and,  for  causes  of  demurrer,  showetb:  (1)  That  it  appeareth 
by  each  complainant*s  own  showing  by  each  of  said  bills  that  he  is  not 
entitled  to  the  relief  prayed  for  by  the  bills  against  the  defendant.  (2)  That 
there  is  no  equity  in  the  bills,  and  that  it  appears  from  the  face  thereof  that, 
if  the  complainant  be  entitled  to  any  relief,  they  have  a  .full  and  adequate 
remedy  at  law.  (3)  That  it  appears  by  the  bill  that  the  complainants  are 
not,  nor  either  of  them,  creditors  of  the  defendant,  and  have  no  lien  upon 
the  property  of  defendant  (4)  That  plaintiff's  suits  are,  in  effect,  to  dis- 
solve defendant  corporation,  and  to  distribute  Its  assets,  of  which  proceeding 
a  court  of  equity  hath  no  jurisdiction.  (5)  That  there  are  in  the  bills  no 
facts  set  forth  showing  insolvency  of  defendant,  but  merely  a  naked  aver- 
ment of  insolvency.  (6)  That  it  is  not  shown  by  said  bills,  nor  either  of 
them,  that  the  defendant  corporation  is  dissolved,  nor  that  there  exists  any 
cause  for  its  dissolution.  (7)  That  complainants  do  not  show  that  they 
have  no  remedy,  through  the  corporation  itself,  for  the  alleged  injuries  com- 
plained of.  (S)  That  complainants  do  not  allege  demand  on  the  corporation 
or  Its  officers  for  the  declaration  of  a  dividend,  nor  demand  for  the  pay- 
ment of  the  dividends  alleged  to  be  due.  (9)  That  the  complainants  do  not 
show  that  they  are  those  for  whose  benefit  they  sue,  did  not  assent  to,  or 
that  they  protested  against,  any  of  the  acts  or  omissions  of  which  they  com- 
plain. (10)  That  the  bill  shows  that,  if  complainants  ever  had  any  cause 
for  action  against  the  defendant,  the  same  is  barred  by  their  own  laches. 
<11)  That  while  the  bills  charge,  In  terms,  fraud  and  bad  faith,  they  set  out 
no  facts  or  circumstances  showing  the  same,  but  and  only  warranted  trans- 
actions, innocent  in  themselves,  and  arising  from  the  exercise  of  that  dis- 
cretion and  Judgment  committed  to  the  directory  by  defendant's  charter, 
by-laws,  and  by  the  laws  of  the  land.  (12)  That  while  said  bills  charge  a 
comlilnatlon  or  conspiracy  between  H.  H.  Rowland  and  J.  D.  Moody,  two  of 
■defendant's  stockholders,  to  depress  the  value  of  its  stock,  the  same  does 
not  show  how,  in  any  way,  the  corporation  is  responsible  for  their  motives 
or  actions,  or  how  said  Moody  and  Rowland  'dictated*  and  'controlled'  the 
action  of  the  defendant  corporation,  in  any  other  way  than  by  voting  stock 
which  they  were  legally  entitled  to  vote.  (13)  That  paragraph  14  of  said 
original  bill  insufficiently  charges  a  scheme  by  said  Rowland  and  Moody  to 
acquire  a  majority  of  the  common  stock  of  defendant  corporation,  without 
alleging  any  of  the  facts  or  circumstances  constituting  said  scheme,  or  that 
they  acquired  a  majority  of  said  stock  in  any  other  way  than  fairly  and 
legally.  (14)  That  such  of  the  allegations  of  paragraph  14  of  the  original  bill 
as  are  introduced  by  the  words  'alleges  upon  information  and  belief,'  and  by 
the  words  *is  informed,*  without  charging  such  allegations  to  be  true,  are 
Insufficient.  (15)  That  the  said  bills  undertake  to  vary  or  rather  to  substitute 
by  parol  the  terms  of  a  written  instrument,  the  foundation  of  the  action 
set  out  in  the  bills,  to  wit,  the  certificates  of  preferred  stock  In  defendant 
corporation,  upon  which  this  suit  is  brought  (16)  That  neither  of  said  bills 
oontalns  allegations  that  the  plaintiff  was  a  shareholder  in  the  defendant 
corporation  at  the  time  of  the  transaction  of  which  he  complains,  or  that 
his  shares  had  devolved  on  him  since,  by  operation  of  law,  nor  that  the  suit 
is  not  a  collusive  one  to  confer  upon  a  court  of  the  United  States  Jurisdic- 
tion of  a  case  of  which  it  would  not  otherwise  have  cognizance;  nor  do 
«ald  bills  set  forth  any  effort  of  either  of  the  plaintiffs  to  secure  such  action 
as  they  desire  on  the  part  of  the  managing  directors  or  shareholders  of  de- 
fendant. Wherefore,  and  for  divers  other  good  causes  of  demurrer  appear- 
ing on  said  bill,  the  defendant  doth  demur  thereto.  It  prays  the  judgment 
of  this  honorable  court  whether  it  shall  be  compelled  to  make  any  answer 
to  said  bills,  and  it  humbly  prays  to  be  hence  dismissed,  with  its  reasonable 
costs  In  this  behalf  sustained." 

W.  S.  Herndon  and  Ben  B.  Cain,  for  appellant. 
John  M.  Duncan,  for  appellee. 

Before     PARDEE     and     McCORMICK,     Circuit    Judges,     and 
SWAYNE,  District  Judge. 
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SWAYNE,  District  Judge  (after  stating  the  facts).  Much  of  the 
difficulty  arises  in  this  case  from  the  want  of  a  proper  understandinj]; 
of  the  difference  between  the  common  stock  and  preferred  stock,  and 
the  respective  rights  of  the  holders  thereof.  Among  the  rights  of  the 
holders  of  common  stock  are  those  of  attending  and  voting  at  the 
meetings  of  the  corporation,  participation  in  the  election  of  officers, 
the  formation  of  by-laws,  the  participation  in  the  profits  and  losses, 
and  in  the  final  division  of  the  property  upon  dissolution.  A  share  of 
stock  has  been  defined  to  be  a  right  which  its  owner  has  in  the  man- 
agement, profits,  and  ultimate  assets  of  the  coriK)ration ;  but  he  has 
no  legal  title  to  the  profits  or  property  of  the  corporation  until  a 
dividend  is  declared,  and  a  division  made  on  the  dissolution  of  the  cor- 
poration. Common  stock  differs  in  many  ways  from  what  is  termed 
*^referred  stock."  The  owner  of  the  former  is  entitled  to  an  equal  pro 
rata  division  of  the  profits,  if  there  be  any,  but  has  no  advantage  of 
any  other  shareholder  or  class  of  shareholders  of  conunon  stock. 
Preferred  stock,  on  the  other  hand,  generally  entitles  its  owner  to 
dividends  out  of  the  net  profits  before  and  in  preference  of  the  holders 
of  the  common  stock.  Generally,  the  rights,  powers,  and  privileges 
of  preferred  stockholders  depend  upon  the  terms  upon  which  it  is 
issued;  preferred  stock  making  a  multiplicity  of  forms,  according  to 
the  desire  or  ingenuity  of  the  stockholders,  and  the  necessity  of  the 
corporation  itself.  The  percentage  of  preferred  stock  dividends  is 
always  fixed  before  it  is  issued.  It  is  a  matter  of  contract,  and  may 
be  made  cumulative,  as  it  was  in  this  case.  Every  holder  of  preferred 
stock,  by  its  terms,  was  guarantied  a  dividend  of  6  per  cent,  per 
annum  thereon  to  be  paid  out  of  the  net  earnings  of  the  association, 
which  are  properly  the  gross  receipts,  less  the  expenses  of  operation, 
interest  on  debts,  and  other  liabilities  payable  first.  The  rest  is  the 
net  profits  out  of  which  the  shareholders  of  preferred  stock  should  be 
paid  the  6  per  cent,  dividend.  While  it  was  largely  a  matter  of  discre- 
tion with  the  board  of  directors  as  to  what  use  they  would  put  the 
profits  to,  whether  to  declare  a  dividend  or  use  them  in  the  business 
of  the  company,  there  is  a  limit  to  this  discretion;  and  the  courts  will 
not  allow  the  directors  to  use  their  powers  oporessively  by  refusing  to 
declare  a  dividend  while  the  net  profits  and  character  of  the  business 
clearly  warrant  it.  This  rule  is  applicable  not  only  to  the  holders  of 
the  common  stock,  but  also  to  the  preferred  stock,  which  is  entitled, 
as  a  matter  of  right,  to  have  a  dividend  declared  out  of  the  net  profits, 
if  it  can  be  riiown  that  the  directors  did  not  exercise  reasonable  dis- 
cretion in  withholding  the  same.  By  the  final  dissolution  of  the  cor- 
poration, the  holders  of  the  preferred  stock  would  be  entitled  to  re- 
ceive only  the  full  face  value  thereof,  after  which  the  balance  of  the 
property  would  be  equally  divided  among  the  common  stockholders. 

The  bill  alleges,  and  the  demurrer  admits,  that,  during  the  time 
in  question,  the  association  had  earned  sufficient  net  profits  from 
the  operation  of  the  compresses  to  pay  the  6  per  cent,  dividend  on 
its  preferred  stock.  It  also  states  that  the  said  association  wrong- 
fully and  willfully  diverted  the  net  profits  earned  by  it,  and  has 
used  and  appropriated  the  same  in  divers  and  sundry  ways  for  the 
purpose  of  depriving  the  complainants  of  their  dividends,  and  of 
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destroying  the  value  of  the  preferred  stock;  and  this  was  done  by 
the  majority  of  holders  of  the  common  stock,  in  fraud  of  the  rights 
of  complainants.  While  it  has  been  determined  that  the  claim  of 
the  holders  of  the  preferred  stock  against  the  corporation  is  not 
strictly  a  debt,  but  is  contingent  upon  the  existence  of  sufficient  net 
profits  to  pay  it,  it  is  evident  that  preferred  stock  is  only  a  security 
for  a  loan,  upon  which  a  certain  and  definite  interest  was  to  be  paid 
while  the  corporation  existed,  and  the  full  amount  thereof  returned 
to  the  lender  when  it  was  dissolved,  before  the  holders  of  the  com- 
mon stock  should  receive  anything.  The  preferred  stockholder  has 
no  vote  or  voice  in  the  management  of  the  corporation.  He  pos- 
sessed none  of  the  rights  of  a  common  stockholder  as  such,  and* 
about  the  only  difference  between  him  and  the  ordinary  lender  of 
money  was  that  he  was  not  to  receive  his  interest  unless  there  were 
sufficient  net  profits  to  pay  the  same.  Therefore,  so  far  as  the  face 
value  of  the  preferred  stock  is  concerned,  it  is  in  the  nature  of  a 
debt  against  the  corporation,  and  the  interest  thereon  becomes  a 
debt  as  soon  as  it  can  be  shown  that  there  were  profits  wherewith  to 
pay  it,  and  becomes  a  lien  prior  to  the  rights  of  the  holders  of  com- 
mon stock  upon  the  net  earnings,  if  there  were  such,  for  the  amount 
of  the  dividend,  and  can  be  followed  wherever  invested  by  the  com- 
pany. This  contention  is  further  maintained  by  the  fact  that  the 
company  reserved  the  right  to  issue,  in  lieu  of  the  preferred  stock, 
first  mortgage  bonds,  bearing  interest  at  the  rate  of  6  per  cent  per 
annum,  secured  by  a  mortgage  upon  all  the  compresses  of  the  as- 
sociation; thus  making  this  loan  represented  by  the  preferred  stock 
payable  at  any  time  upon  the  will  of  the  corporation. 

The  other  allegations  in  complainants'  bill  in  regard  to  judgments; 
the  insolvency  of  the  corporation;  that  it  could  not  be  operated  as 
a  going  concern  with  profit,  and  ought  to  be  disintegrated,  and  the 
assets  divided,  and  that  part  of  the  property  had  been  sold  with- 
out authority;  that  their  right  to  have  a  dividend  declared  on  their 
stock  had  been  neglected  and  refused;  that  their  right  to  receive  the 
full  face  vajue  thereof  had  been  denied  by  the  corporation, — ^are 
matters  that  can  only  be  investigated  and  determined  by  a  court 
of  equity.  The  inv'estigations  of  tiie  amount  of  the  net  income,  and 
the  proper  disposition  thereof,  the  marshaling:  of  assets,  the  prior- 
ity of  liens,  and  the  foreclosure  of  same,  as  well  as  the  prayer  for 
injunction  and  receiver  pendente  lite,  are  proper  matters  for  the 
consideration  of  the  chancellor,  and  cannot  be  proceeded  with  in  a 
court  of  law.  The  case  made  by  the  bill,  if  sustained  by  proof,  would 
undoubtedly  entitle  complainants  to  relief.  Therefore  the  decree 
dismissing  the  bill  is  reversed,  and  the  case  remanded,  with  instruc- 
tions to  grant  a  rehearing  in  the  case,  and  proceed  as  equity* may 
require. 
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(87  Fed.  617.) 

VAXVALKENBERG  et  al.  v.  AMERICAN  FREEHOLD  LAND  MORTGAGE 

CO.   OF  LONDON,   Limited. 

(Circuit  Ourt  of  Appeals,  Fifth  Circuit.     May  10.  1898.) 
No.  Ul. 

1.  Mortgages— Uncertainty— Pakol  Evidence. 

Where  the  only  property  owned  by  a  mortgagor  in  a  certain  quarter 
section  is  the  portion  lying  south  of  a  creek,  which  portion  contains 
about  30  acres,  a  mortgage  describing  land  as  "thirty  acres  in"  said 
quarter  section  is  not  so  vague  and  indefinite  as  to  be  incapable  of  being 
aided  by  parol  proof. 
8.  Mortgages— Uncertainty — Possession. 

Where  land  is  conveyed  by  a  mortgage,   by  uncertain   terms   of  de- 
scription, it  is  not  indispensable  to  the  identification  of  the  land  that  the 
mortgagee  should  have  been  placed  in  actual  possession. 
Z,  Mortgages— Uncertainty— Notice. 

Where  a  mortgage  describes  land  as  "thirty  acres  In"  a  certain  quarter 
section,  it  is  not  necessary  that  such  land  should  be  laid  off  in  the  form 
of  a  square,  one  angle  of  which  conforms  to  the  southwest  angle  of  the 
quarter  section;  and,  where  the  only  land  in  such  quarter  section  be- 
longing to  the  mortgagor  is  30  acres  lying  south  of  a  certain  creek,  the 
judgment  creditors  of  the  mortgagor  will  be  charged,  by  the  record  of 
the  mortgage,  with  notice  of  the  mortgagee's  Interest  in  such  land. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Alabama. 

R.  W.  Walker,  for  appellants. 
Milton  Holmes,  for  appellee. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  SWA YNE, 
District  Judge. 

McCORMICK,  Circuit  Judge.  On  and  prior  to  April  9, 1886,  Daniel  H. 
Turner  owned  a  plantation  in  Madison  county,  Ala.,  containing  2,4i)5 
acres,  embracing  certain  half  sections,  quarter  sections,  and  small- 
er parts  of  sections,  contiguous  to  each  other,  aggregating  365  acres. 
The  latter  portion  embraced  what  is  described  as  W.  i  of  S.  W.  i  of 
section  33,  township  1,  range  2  W.,  80  acres;  S.  W.  part  of  the  N.  W. 
i  of  section  33,  township  1,  range  2  W.,  30  acres;  14  acres  in  N.  W.  i  of 
section  33,  township  1,  range  2  W., — ^which  124  acres,  together  with 
the  N.  W.  i  of  section  32,  township  1,  range  2  W.,  160  acres,  and  the  E. 
i  of  the  S.  E.  i  of  section  32,  township  1,  range  2  W.,  80  acres,  and  1 
acre  in  the  S.  E.  part  of  section  29,  township  1,  range  2  W.,  made  up 
the  365  acres,  and  constituted  the  tract  described  as  the  Mill  tract  in 
the  plat  marited  "Exhibit  4,"  attached  to  the  deposition  of  Joseph  H. 
81oss  in  the  record  in  this  case.  On  the  tract  thus  described  as  the 
Mill  tract,  and  on  the  south  bank  of  Limestone  creek,  there  stood  one 
grist  mill  and  flouring  mill,  run  by  water  power,  in  a  frame  building 
four  stories  high,  new,  and  in  complete  order.  On  this  2,405  acres  the 
owner,  Daniel  H.  Turner,  applied  for  and  obtained  a  loan  of  |16,000 
from  the  American  Freehold  Land  Mortgage  Company  of  London, 
Limited,  the  appellee.  He  executed  to  the  appellee  his  mortgage,  bear- 
ing date  April  9, 1886,  on  all  of  the  land  above  referred  to,  describing  a 
31  C.O.A.— 10 
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part  of  the  land  as  "thirty  (30)  acres  in  the  southwest  part  of  the  north- 
west quarter  of  section  thirty-three  (33)/'  This  mortgage  was  duly  re- 
corded on  April  17, 1886.  On  July  6,  1891,  the  land  embraced  in  this 
mortgage  was  put  to  sale  according  to  its  terms,  and  duly  purchased 
by  the  appellee  at  and  for  the  sum  of  |17,600;  that  being  the  highest, 
best,  and  last  bid  therefor  at  the  sale.  On  August  27,  1891,  J.  Van- 
valkenberg  &  Sons,  the  appellants,  recovered  a  judgment  in  the  state 
court  of  Madison  county,  Ala.,  in  the  sum  of  |997.85  and  costs  of  suit, 
which  judgment  they  caused  to  be  duly  recorded  on  the  next  day,  Au- 
gust 28,  1891,  in  the  proper  office  in  Madison  county,  Ala.  They 
had  duly  issued  executions  on  their  judgment,  which  were  levied  from 
time  to  time  on  different  property  as  the  property  of  the  defendant 
in  the  judgment,  but  without  any  sale  thereunder  until  the  issuance 
of  an  alias  execution  on  the  2d  day  of  August,  1893,  which  was  levied 
on  all  of  the  N.  W.  i  of  section  33,  township  1,  range  2  W.,  which  lies 
on  the  south  or  west  side  of  Limestone  creek,  all  in  Madison  county, 
state  of  Alabama,  and  levied  upon  as  the  property  of  Daniel  H.  Turner, 
under  which  levy  and  execution  the  sheriff  did  on  the  4th  day  of  Sep- 
tember, 1893,  sell  the  property  last  above  described  to  J.  Vanvalken- 
berg  &  Sons,  and  executed  to  them  a  deed  therefor.  On  April  8, 
1895,  the  appellants  brought  a  suit  of  ejectment  against  the  appellee 
in  the  state  court,  which  was  duly  removed  into  the  circuit  court; 
and  to  enjoin  the  prosecution  of  which  action,  and  cancel  the  sheriff's 
deed  as  a  cloud  upon  appellee's  title,  this  bill  was  exhibited.  It  is 
shown  that  by  due  proceedings  in  the  chancery  court  of  Madison 
county,  Ala.,  the  appellee  had  procured  to  be  reformed  and  corrected 
the  description  of  the  land  referred  to  in  the  mortgage  as  "thirty  (30) 
acres  in  the  southwest  part  of  the  northwest  quarter  of  section  thirty- 
three  (33),"  so  that  the  description  thereof  shall  read:  "All  of  the 
northwest  quarter  of  section  33,  on  the  south  side  of  Limestone  creek, 
containing  30  acres,  more  or  less,  township  1,  range  2  west,  being 
part  of  the  Bayless  Mill  property;  including  the  mill  and  appur- 
tenances thereto.  *  *  *"  The  appellants  were  not  made  parties 
to  the  equity  proceeding  for  the  reformation  and  correction  of  the 
description  of  this  land  in  the  mortgage.  They  claim  that  the  land 
in  controversy  is  not  embraced  in  the  description,  as  originally  writ- 
ten in  the  mortgage,  and  that  by  the  record  of  their  judgment  against 
the  mortgagor  they  obtained  a  lien  upon  the  land  equivalent  to  the 
right  that  would  have  been  acquired  by  a  purchaser  for  value  without 
notice  of  the  appellee's  equity.  They  also  claim  that  they  had  a  lien  by 
reason  of  the  issuance  from  term  to  term  and  levy  of  executions  under 
their  judgment  previous  to  and  up  to  the  time  of  the  sale.  They  refer 
to  and  rely  upon  section  2894  of  the  Code  of  Alabama  (1886),  as  con- 
strued by  the  supreme  court  of  the  state  in  several  recent  cases,  but 
especially  in  Winston  v.  Hodges,  102  Ala.  304-310,  15  South.  528, 
and  the  cases  therein  cited.  The  view  that  we  have  taken  of  the 
facts  of  this  case  makes  it  unnecessary  for  us  to  review  the  Alabama 
decisions,  and  the  various  provisions  of  the  Alabama  Code,  or  the 
other  authorities  cited  by  either  of  the  parties. 

The  appellants  assume,  and  it  appears  that  the  appellee  impliedly 
concedes,  that  the  land  described  as  30  acres  in  the  S.  W.  part  of  the 
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N.  W.  i  of  gection  33  embraces  only  the  land  contained  within  a  sur- 
vey beginning  at  the  S.  W.  corner  of  the  N.  W.  i,  and  laid  off  in  a 
square  form.  Counsel  for  the  appellants  insisted  in  his  oral'argument 
that  the  law  so  required.  He  was  asked  by  one  of  the  members  of 
this  court:  **What  law?  The  statute  law  of  Alabama,  or  the  com- 
mon law,  or  any  generally  recognized  law?"  He  did  not  refer  us  to 
any  authority,  either  in  the  statutes  of  Alabama,  or  other  statutes, 
or  course  of  judicial  decision,  demanding  recognition  of  his  proposition 
as  settled  law.  With  as  much  care  as  our  limited  time  permits,  we 
have  examined  the  Alabama  Code,  and  can  find  no  provision  therein 
that  supports  the  proposition  so  confidently  advanced  by  the  appel- 
lants' coimsel,  that  the  description  in  the  mortgage  cannot  embrace 
any  land  in  the  S.  W.  part  of  the  N.  W.  i  of  section  33  that  does  not 
fall  within  a  square  of  that  area,  beginning  at  the  S.  W.  corner  of  the 
N.  W.  i,  and  having  for  two  of  its  lines  the  lines  of  the  quarter  section. 
If  there  is  any  general  law  to  that  effect,  of  which  we  are  charged 
with  judicial  notice,  the  members  of  this  court  have  not  actual  knowl- 
edge of  it.  We  are  aware  that  in  some  of  the  states  provisions  are 
made  for  tax  sales,  which  require  the  offering,  when  necessary,  of 
land  to  the  bidder  who  will  take  the  smallest  number  of  acres  of  the 
land,  and  pay  the  tax  and  charges  due  on  the  whole  tract  out  of 
which  such  number  of  acres  is  to  he  taken ;  and  as  a  necessary  part  of 
such  regulation  the  statute  in  such  cases  provides  how  a  small  number 
of  acres  shall  be  taken  out  of  the  larger  tract,  giving  a  beginning 
comer,  an<i  the  form  in  which  the  survey  shall  be  made  so  as  to  in- 
clude the  number  of  acres.  We  do  not  find  this  provision,  however, 
in  the  Alabama  Code.  On  the  contrary,  it  appears  that  even  in  tax 
sales  a  special  designation  of  the  land  to  be  sold,  as  far  as  it  is  prac- 
ticable to  make  it,  shall  be  made  by  the  public  officer,  and  only  so 
mnch  offered  for  sale  as  will  meet  the  delinquent  taxes,  penalties,  and 
charges. 

I>aniel  H.  Turner  acquired  this  property  from  Mary  A.  Bayless, 
Arthur  H.  Bayless,  Leona  V.  Bayless,  and  Beatrice  A.  Pearson,  joined 
by  her  husband,  William  J.  Pearson;  she  (Beatrice  A.)  being  a 
daughter  of  Reuben  W.  Bayless.  The  deeds  from  these  grantors  to 
Daniel  H.  Turner  were  duly  recorded  in  1882.  They  describe  the 
property,  so  far  as  it  affects  this  contest,  thus:  "All  of  N.  W.  i  south 
of  Limestone  creek,  S.  33,  T.  1,  R.  2  west;  30  acres  S.  part  N.  W.  i, 
8.  33,  T.  1,  R.  2  west."  It  clearly  appears  from  the  record  in  this 
case  that  there  are  only  about  30  acres  of  the  N.  W.  i  of  section  33 
on  the  south  side  of  Limestone  creek,  and  that,  therefore,  the  descrip- 
tion in  the  deed  to  Daniel  H.  Turner  from  the  Bayless  grantors 
is  not  susceptible  of  any  other  reasonable  construction  than  that 
which  conveys  all  of  the  N.  W.  i  of  section  33  on  the  south  side  of 
Limestone  creek,  containing  30  acres,  more  or  less,  in  township  1, 
range  2  W.  It  is  not  shown  by  the  record  that  Daniel  H.  Turner  owned 
any  land  in  the  N.  W.  i  of  section  33,  except  this  30  acres  acquired 
from  his  Bayless  grantors.  On  the  contrary,  it  affirmatively  ap- 
pears in  the  exhibits  to  the  depositions  that  the  records  of  Madison 
county  do  not  show  such  ownership  of  any  other  portion  of  this 
quarter  section  to  have  been  in  Daniel  H.  Turner  at  any  time.     "The 
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description  of  the  land  involved  in  this  controversy,  as  given  in  the 
mortgage  to  the  appellee,  is  not  so  vague  and  indefinite  as  to  be  in- 
capable of  being  aided  by  parol  evidence  of  identification,  when  read 
in  the  light  of  the  circumstances  surrounding  the  contracting  parties 
at  the  time  the  conveyance  was  made.  Sov  would  it  be  necessary 
that  the  mortgagee  should  have  been  placed  in  actual  possession  of 
ther premises;  that  being  only  one  of  the  usual,  but  not  indispensable, 
modes  of  identifying  lands  conveyed  by  uncertain  terms  of  descrip- 
tion." This  language  is  taken  from  the  opinion  of  the  court  in  O'Neal 
V.  Seixas,  85  Ala.  80,  4  South.  745.  The  description  in  the  mortgage 
in  that  case  reads,  "A  lot  of  land  near  Florence,  north  of  the  fair 
grounds,  containing  35  acres,  more  or  less," — a  description  not  only 
very  like,  but  certainly  as  vague  as,  the  description  of  the  land  in 
question  in  the  appellee's  mortgage. 

Without  considering  the  question  of  notice  to  the  appellants,  as 
lis  pendens  purchasers  after  the  institution  of  the  equity  proceeding 
to  reform  the  mortgage,  or  the  question  of  notice  to  them  by  reason 
of  their  attorneys'  former  connection  with  the  appellee  and  its  litiga- 
tion in  connection  with  this  land,  it  seems  clear  to  us  that  the  ap- 
pellants are  chargeable  with  notice  of  the  appellee's  right  in  this 
land  by  reason  of  the  record  of  the  mortgage  itself.  The  mortgagor 
thought  he  was  conveying  in  mortgage  the  land  on  which  the  grist 
mill  and  flouring  mill  stood.  It  was  his  intention  to  do  so.  The 
appellee  thought  it  was  receiving  a  conveyance  in  mortgage  to  the 
land  upon  which  the  mill  plant  stood.  The  court  of  chancery  has 
decreed  that  this  property  was  embraced  in  the  mortgage.  The 
claim  of  the  appellants  rests  solely,  as  far  as  we  can  discover,  upon 
the  assumption  that  by  some  fixed  law — ^whose  origin,  or  the  evidence 
of  its  existence,  we  have  failed  to  discover — 30  acres  out  of  the  S. 
W.  part  of  the  N.  W.  i  of  section  33  could  only  be  laid  off  in  the  form 
of  a  square,  one  angle  of  which  conforms  to  the  S.  W.  angle  of  the 
quarter  section.  We  think  the  appellants'  claim  has  no  support 
either  in  law  or  equity,  and  therefore  the  judgment  of  the  circuit 
court  is  affirmed. 


(87  Fed.  621.) 

MILLER  V.  MORLEY  FINISHING  MACH.  CO. 

(Circuit  CJourt  of  Appeals,  First  Circuit.    AprU  15,  1898.) 

No.  241. 

Speoifio  Performance— Preliminart  Injunction. 

In  a  suit  for  speciflc  performance  of  an  alleged  contract  for  the  assign- 
ment of  a  large  number  of  patents  belonging  to  defendant,  a  preliminary 
injunction,  involving  the  defendant  in  much  inconvenience  and  possible 
loss,  should  not  be  granted,  restraining  him  from  selling  or  otherwise 
disposing  of  a  list  of  patents  enumerated  as  coming  within  the  agree- 
ment, where  one  of  the  terms  of  the  contract  is  so  indefinite  as  to  make 
it  doubtful  whether  the  court  could  enforce  it,  and  where  it  is  also  doubt- 
ful whether  some  of  the  patents  for  which  the  injunction  is  sought  are 
embraced  within  the  terms  of  the  contract 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusett& 
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This  was  a  bill  by  the  Morley  Finishing  Machine  Company,  a  corpo- 
ration organized  under  the  laws  of  Maine,  against  Oliver  A.  Miller,  a 
citizen  of  Massachusetts,  for  specific  j)erformance  of  a  contract.  In 
the  circuit  court  a  preliminary  injunction  was  granted,  restraining 
the  defendant  from  selling,  assigning,  or  transferring  certain  patents 
owned  by  him,  and  which  were  alleged  to  be  subject  to  the  agreement 
sought  to  be  enforced.     From  this  order  the  defendant  has  appealed. 

The  bill  contains  the  following  allegation,  among  others: 

(1)  The  plalntift  company  is  the  owner  of  a  number  of  United  States  letters 
patent  covering  Inventions  and  improvements  in  tree  feet  or  boot  trees  and 
boot-treeing  machines,  used  by  boot  and  shoe  manufacturers  in  the  finishing 
of  boots  and  shoes,  and  was  organized  for  the  purpose  of  manufacturing  tree 
feet  or  boot  trees  and  boot-treeing  machines  embodying  the  inventions  and 
Improvements  covered  by  said  patents  or  such  other  patents  as  it  might  ac- 
quire, and  selling  or  leasing  the  machines  and  appliances  so  manufactured. 
The  defendant,  Miller,  is  the  owner  of  a  large  number  of  patents  and  rights 
in  patents  covering  other  Inventions  and  improvements  in  the  same  line  as 
those  covered  by  the  plaintiff *s  patents,— that  Is  to  say,  in  boot  and  shoe 
trees  or  tree  feet  and  boot-treeing  machines  and  devices,  to  be  used  in  con- 
nection therewith,  and  machinery  to  be  used  in  the  finishing  of  boots  and 
shoes,  and  accomplishing  the  same  or  similar  results  as  the  boot  trees  and 
boot- treeing  machihes  covered  by  the  plaintiff's  patents,— and  for  some  years 
past  has  been,  and  is  now,  engaged  in  manufacturing,  in  a  shop  or  factory 
owned  by  him  in  said  Brockton,  boot  trees  and  boot-treeing  machines  and 
devices,  to  be  used  in  connection  therewith  under  his  said  patents,  and  in 
selling  or  leasing  the  same;  and  such  boot  trees,  boot-treeing  machines,  and 
devices  manufactured  by  the  defendant,  Miller,  are  widely  distributed  in  boot 
and  shoe  factories  throughout  the  United  States. 

The  bill  then  enumerates  certain  patents  as  being  among  those 
owned  by  the  defendant,  Miller.  The  contract  which  the  bill  seeks 
to  enforce  related  to  these  patents.  It  was  negotiated  in  behalf 
of  the  complainant  by  Charles  A.  Sinclair,  one  of  its  directors,  and 
was  dated  October  9, 1897;  being  in  full  as  follows: 

Memorandum  of  an  agreement  made  this  day,  between  Mr.  O.  A.  Miller,  of 
Brockton.  Mass.,  and  the  Morley  Flnishjng  Machine  Company,  by  Wm.  B. 
Lewis,  of  Boston,  president  of  said  company,  wltnesseth  as  follows:  In  con- 
sideration of  one  dollar,  and  other  valuable  consideration,  receipt  of  which 
is  hereby  acknowledged  each  to  the  other,  the  said  Miller  agrees  to  turn  over 
and  transfer  his  business  In  tree  feet,  tree-feet  machinery,  all  patents,  all 
machines,  tools,  and  fixtures,  and  everything  pertaining  to  the  manufacturing 
of  said  machines  and  said  tree  feet,  to  the  said  Morley  Finishing  Machine 
Company  or  Its  representatives,  and  further  agrees  that  he  will  not  engage 
In  any  business,  during  the  life  of  the  said  Morley  Finishing  Machine  Com- 
pany's patent,  that  shall  In  any  way  interfere  or  injure  said  tree-feet  business. 
In  consideration  and  upon  the  promise  of  the  said  Morley  Finishing  Machine 
Company  to  take  the  necessary  steps  Immediately  to  increase  the  capital 
stock  of  their  company  to  three  hundred  and  fifty  thousand  dollars,  tlie  said 
Miller  to  receive  outright  one  hundred  thousand  dollars  of  this  stock,  and 
fifty  thousand  dollars  to  be  put  Into  the  treasury  of  said  Morley  Finishing  Ma- 
chine Company.  It  is  understood  and  agreed  that  the  said  Miller,  In  consid- 
eration of  his  turning  over  the  above-mentioned  business,  patents,  machinery, 
tools,  and  fixtures,  and  everything  that  pertains  to  the  business  excepting 
his  real  estate,  shall  be  elected  manager  of  said  business  for  the  term  of  one 
year,  receiving  as  compensation  for  his  services  five  thousand  dollars,  payable 
in  equal  quarterly  payments.  It  is  further  understood  and  agreed  that  the 
Morley  Finishing  Machine  Company  shall  have  the  use,  for  one  year  from  the 
date  of  this  transfer,  of  the  said  real  estate,  power,  and  plant,  and  everything 
that  pertains  to  the  manufacturing  of  tree  feet  now  used  by  the  said  Miller, 
free  of  expense  to  the  said  Morley  Finishing  Machine  Company  during  that 
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time,  or  for  such  less  time  as  said  Morley  Finishing  Company  may  occupy  it. 
It  is  agrreed  by  both  parties  to  this  agreement  that  this  agreement  shall  be 
submitted  to  Messrs.  Fish,  Richardson  &  Storrow,  who  shall  draw  up  an  agree- 
ment, which  shall  be  signed  by  both  parties  to  this  agreement,  which  shall 
Insure  the  faithful  performance  of  everything  outlined  in  this  agreement; 
and  It  Is  further  agreed  that  the  agreement  and  transfer  shall  go  into  effect 
as  of  November  first,  eighteen  hundred  and  ninety-seven.  Witness  our  hands 
and  seals,  this  ninth  day  of  October,  eighteen  hundred  and  ninety-seven. 

William  B.  Lewis.  President    [Seal.] 

Morley  Finishing  Machine  CJo. 
OUver  A.  MiUer. 
Witnesses: 

J.  F.  Springfield. 
Edw.  C.  Storrow. 

On  October  11,  1897,  Mr.  Sinclair  addressed  the  following  letter  to 
Mr.  Lewis: 

Manchester  and  Lawrence  Railroad,  Boston,  Mass.,  October  11,  1807. 

William  Lewis,  Esq.,  President  Morley  Finishing  Machine  Ckjmpany— Dear 
Sir:  Mr.  Miller  has  Just  been  in  to  see  me,  and  has  called  my  attention  to  the 
fact  that,  in  the  agreement  which  we  signed  for  the  consolidation  of  our 
businesses,  we  omitted  to  state  the  fact  that  he  was  to  receive  cash  for  his 
merchandise.  This  was  my  understanding,  and  was  what  we  agreed  to  do 
with  Mr.  Miller.  Leaving  it  out  of  the  signed  agreement  was  an  oversight, 
and  It  is  entirely  proper  he  should  have  something  to  show  what  the  under- 
standing is.  If  you  agree  with  me  as  to  the  intention,  I  will  ask  you  to  please 
indorse  on  the  back  of  this  your  approval.  I  think  this  will  cover  the  necessi- 
ty, as  Mr.  Fish  Is  to  draw  up  an  agreement,  and  can  embody  this  part  of 
the  transaction  In  the  agreement  which  we  will  all  finally  sign. 

Yours,  truly,  [Signed]    Chas.  A.  Sinclair. 

Indorsed  as  follows: 

My  understanding  Is  the  same  as  outlined  within,  and  we  will,  in  the  agree- 
ment to  be  drawn  by  Messrs.  Fish,  Richardson  &  Storrow,  have  It  fully  set 
forth. 

[Signed]  William  B.  Lewis,  President, 

Boston,  Oct.  ]  1/97.  Morley  Finishing  Machine  Company. 

The  bill,  after  setting  out  the  agreement  of  October  9,  1897,  and 
alleging  various  steps  taken  on  its  part  by  way  of  performance,  pro- 
ceeded as  follows: 

And  the  plaintiff  Company  further  avers  that  the  said  agreement  of  October 
9,  1897,  was  submitted,  as  provided  by  Its  terms,  to  Messrs.  Fish,  Richardson 
&  Storrow,  counsel  for  the  plaintlflP  company,  who  have  drawn  up  an  agree- 
ment, a  copy  of  which  is  hereto  annexed,  marked  **ExhIblt  R,'*  which  has 
been  duly  executed  by  the  plaintiflP  company,  and  which  by  its  terms  secures 
the  faithful  performance  by  both  parties  of  everything  outlined  in  said  agree- 
ment of  October  9,  1897;  and  the  plaintiff  company  has  tendered  said  agree- 
ment so  prepared  and  so  executed  by  It  to  the  defendant  for  his  signature; 
and  that  the  defendant  has  refused  to  execute  the  same,  or  to  execute  any 
other  proper  instrument  turning  over  and  transferring  his  said  business, 
patents,  and  other  property  to  the  plaintiff,  as  provided  in  the  said  agree- 
ment of  October  9,  1807,  and  has  refused  and  still  refuses  to  perform  or 
carry  out  his  said  agreement  in  any  respect,  and  has  retained  said  business, 
patents,  and  other  property  for  bis  own  use,  and  has,  by  the  use  of  said 
business,  patents,  and  other  property,  carried  on  a  business  of  manufacturing, 
selling,  and  leasing  boot  trees  and  other  boot-treeing  machinery  in  competition 
with  the  plaintiflP  with  great  profit  to  him,  but  to  what  amount  the  plaintiff 
is  ignorant  and  cannot  learn  save  by  the  discovery  herein  prayed  for,  and 
to  the  great  and  irreparable  damage  of  the  plaintiff,  and  proposes  to  continue 
said  wrongful  acts.  And  your  orator  is  informed  and  believes  that  the  said 
defendant,  contriving  to  Injure  the  plalntiflf,  and  to  place  it  forever  out  of  the 
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power  of  this  plaintiff  to  secure  tlie  performance  of  said  contract,  and  wholly 
regardless  of  his  agreement  with  the  plaintiff,  is  secretly  planning  to  sell  the 
most  yalnable  parts  of  said  business,  property,  and  patents  to  some  person 
or  persons  to  the  plaintiff  unknown;  and,  unless  restrained  by  the  order  of 
this  honorable  court,  the  said  defendant  will  actually  make  said  sale  and 
transfer,  whereby  the  rights  secured  to  the  plaintiff  by  said  agreement  will 
be  rendered  worthless. 

The  Exhibit  B  mentioned  in  the  bill  as  having  been  prepared  by 
complainant's  counsel  for  the  purpose  of  carrying  the  agreement  of 
October  9, 1897,  into  effect,  is  here  set  out  in  full: 

Exhibit  B. 

This  agreement  and  assignment,  made  this day  of ,  A.  D.  1897, 

by  and  between  Oliver  A.  Miller,  of  Brockton,  Massachusetts,  and  the  Morley 
Finishing  Machine  Company,  a  corporation  duly  organized  under  the  laws 
of  the  state  of  Maine,  hereinafter  called  the  "Morley  Company,"  witnesseth: 

That  whereas  said  Miller,  by  the  terms  of  a  certain  agreement  dated  Octo- 
ber 9th,  1897,  agreed  to  turn  over  and  transfer  to  the  Morley  Company  his 
business  in  tree  feet,  tree-feet  machinery,  all  patents,  all  machines,  tools, 
and  fixtures,  and  everything  pertaining  to  the  manufacturing  of  said  ma- 
chines and  said  tree  feet,  excepting  his  real  estate,  for  the  consideration  set 
out  in  said  agreement;  and  whereas  the  capital  stock  of  the  Morley  Company 
has  been  increased  as  provided  in  said  agreement,  except  that  by  the  agree- 
ment of  the  parties  said  increase  was  to  five  hundred  thousand  dollars  instead 
of  to  three  hundred  and  fifty  thousand  dollars,  and  the  Morley  Company  has 
issued  and  delivers  to  said  Miller  simultaneously  herewith  a  certificate  for 
ten  thousand  shares  of  its  capital  stock,  of  the  par  value  of  one  hundred  thou- 
sand dollars,  and  has  in  its  treasury  twenty  thousand  shares  of  its  capital 
stock,  of  the  par  value  of  two  hundred  thousand  doUars:  Now,  therefore,  be 
it  known: 

(1)  That  in  consideration  of  the  issue  and  delivery  of  the  said  stock  to  said 
Miller,  and  of  the  covenants  and  agreements  of  said  Morley  Company  herein 
contained,  and  in  further  consideration  of  the  sum  of  one  dollar  to  him  paid 
by  the  said  Morley  Company,  the  receipt  whereof  is  hereby  acknowledged, 
the  said  Miller  does  hereby  grant,  sell,  assign,  transfer,  and  deliver  unto  the 
said  Morley  Company  his  business  in  tree  feet  and  tree-feet  machinery,  all 
machines,  tools,  and  fixtures,  and  everything  pertaining  to  the  manufacture 
of  tree  feet  and  tree-feet  machines  and  to  his  tree-feet  business,  except  real 
estate  owned  by  him. 

(2)  For  the  consideration  aforesaid,  said  Miller  does  further  sell,  assign, 
transfer,  and  set  over  unto- the  Morley  Company  the  following  letters  patent 
of  the  United  States,  together  with  the  inventions  therein  shown  and  de- 
scribed, viz.:  No.  317,476,  granted  to  Abel  D.  Tyler,  Jr.,  for  boot  tree,  May 
5,  1885;  No.  319,354,  granted  to  Abel  D.  Tyler,  Jr.,  assignor  to  Oliver  A. 
Miller,  for  boot  tree,  June  2,  1885;  No.  319.355,  granted  to  Abel  D.  Tyler, 
Jr.,  assignor  to  Oliver  A.  Miller,  for  boot  tree,  June  2,  1885;  No.  319,356, 
granted  to  Abel  D.  Tyler,  Jr.,  assignor  to  Oliver  A.  Miller,  for  boot  tree,  June 
2,  1885;  No.  347,309,  granted  to  A.  R.  Wellman,  assignor  to  Oliver  A.  Miller, 
for  boot  tree,  August  10,  1886;  No.  348,937,  granted  to  Abel  D.  Tyler,  Jr., 
assignor  to  Oliver  A.  Miller,  for  boot  or  shoe  tree,  September  7,  1886;  No. 
393,003,  granted  to  Alfred  B.  Fowler,  assignor  to  Oliver  A.  Miller,  for  boot- 
treeing  machine,  November  20,  1888;  No.  395,668,  granted  to  George  E.  Smith, 
assignor  of  one-half  to  William  A.  Knipe,  for  last,  January  1,  1889;  No. 
427,698,  granted  to  Howard  G.  Locke,  assignor  of  one-half  to  Brockton  Last 
Co.,  for  boot  or  shoe  tree,  May  13,  1890;  No.  440,788,  granted  to  Jothan  II. 
Burbank,  Lovina  J.  Burbank,  administratrix,  assignor  to  Oliver  A.  Miller, 
for  boot  tree,  November  18,  1890;  No.  441,115,  granted  to  F.  L.  Stone  and  A. 
R.  Wellman,  assignors  to  Oliver  A.  Miller,  for  boot  or  shoe  tree,  November 
18, 1890;  No.  441,116,  granted  to  A.  R.  Wellman,  assignor  to  Oliver  A.  Miller, 
for  boot  tree,  November  18,  1890;  No.  441,117,  granted  to  A.  R.  Wellman. 
assignor  to  Oliver  A.  Miller,  for  boot  tree,  November  18,  1890;  No.  442,033, 
granted  to  Alfred  B.  Fowler,  assignor  to  Oliver  A.  Miller,  for  boot-treeing  ma- 
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chine,  December  2,  1890;  No.  442,034,  granted  to  Alfred  B.  Fowler,  assignor 
to  Oliver  A.  Miller,  for  boot-treeing  machine,  December  2,  1890;  No.  449,877, 
granted  to  W.  Gordon,  assignor  of  one-half  to  Oliver  A,  Miller,  for  last, 
April  7,  1891;  No.  452,142,  granted  to  Howard  O.  Locke,  William  H.  Gary, 
and  Joseph  E.  Kimball,  said  Locke  assignor  to  Brockton  Last  Co.,  for  shoe 
tree.  May  12.  1891;  No.  500,711,  granted  to  W.  Gordon,  assignor  to  O.  A. 
Miller,  for  last,  July  4,  1893;  No.  550,096,  granted  to  W.  Gordon  and  C.  E. 
Gordon,  for  last,  March  10,  1896;  design  No.  20,(M0,  granted  to  Oliver  A. 
Miller,  for  Ironing  tool,  September  15,  1896;  No.  557,210,  granted  to  H.  G. 
Locke,  assignor  to  O.  A.  Miller,  for  last,  March  31,  1890;  No.  559,492,  granted 
to  H.  G.  Locke,  assignor  to  Brockton  Last  Co.,  for  last,  May  5,  1896;  No. 
568,326,  granted  to  J.  W.  Barlow,  assignor  to  O.  A.  Miller,  for  last,  September 
29,  1895. 

Said  Miller  does  also,  for  the  consideration  aforesaid,  hereby  sell,  assign, 
transfer,  and  set  over  unto  the  Morley  Company  all  his  right,  title,  and  Inter- 
est In,  to,  and  under  any  and  all  other  letters  patent  (and  the  inventions 
therein  shown  and  described),  whether  of  the  United  States  or  of  any  foreign 
country,  which  pertain  ,to  tree  feet  and  tree-feet  machinery,  especially  in- 
cluding the  following  letters  patent  of  the  United  States,  viz.:  No.  342,298. 
granted  to  Oliver  I.  Howe,  for  boot  or  shoe  tree  foot,  May  18,  1886;  No. 
420.501,  granted  to  Clarence  A.  Sumner,  assignor  of  one-half  to  Oliver  A. 
Miller,  for  boot  or  shoe  treeing  machine,  February  4,  1890.  And  also  the 
following  foreign  letters  patent,  viz.:  English  letters  patent  No.  6,709,  dated 
June  2,  1885,  to  William  R.  Lake,  on  communication  from  O.  A.  Miller; 
English  letters  patent  No.  6,710,  dated  June  2,  1885,  to  William  R.  Lake,  on 
communication  from  O.  A.  Miller;  English  letters  patent  No.  7,974,  dated 
May  22,  1890,  to  Alfred  B.  Fowler;  English  letters  patent  No.  18,629,  dated 
November  18,  1890,  to  Henry  H.  Lake,  on  communication  from  O.  A.  Miller; 
French  letters  patent  No.  169,302,  dated  June  2,  1885.  to  Oliver  A.  Miller; 
French  letters  patent  No.  209,964,  dated  December  3,  1890,  to  Alfred  B. 
Fowler;  German  letters  patent  No.  34,503,  dated  June  2,  1885,  to  Oliver  A. 
Miller;  German  letters  patent  No.  34,687,  dated  June  2,  1885,  to  Oliver  A. 
Miller;  German  letters  patent  No.  58,742,  dated  December  3,  1890,  to  Alfred 
B.  Fowler;  German  letters  patent  No.  59,978,  dated  November  18,  1890,  to 
Oliver  A.  Miller. 

And  said  Miller  does  also,  for  the  consideration  aforesaid,  hereby  sell, 
assign,  transfer,  and  set  over  unto  the  Morley  Company  all  his  right,  title, 
and  interest  in  and  to  any  and  all  applications  for  letters  patent  the  inven- 
tions of  which  pertain  to  tree  feet  and  tree-feet  machinery,  especially  includ- 
ing the  following  applications  for  letters  patent  of  the  United  States,  viz.: 
Ser.  No.  364.688,  filed  September  11,  1880,  by  Howard  G.  Locke;  Ser.  No. 
453,749,  filed  December  1,  1892.  by  Howard  G.  X.ocke;  application  filed  by 
George  E.  Smith  for  lasis,  assigned  to  O.  A.  Miller,  July  22,  1895,  recorded 
in  United  States  patent  office.  Liber  Toi,  page  416;  application  filed  by 
George  E.  Smith,  for  lasts,  assigned  to  O.  A.  Miller,  October  5,  1896,  recorded 
in  United  States  patent  office.  Liber  0^*,  page  269;  application  filed  by  Charles 
H.  Saunders,  for  hinged  last,  assigned  to  O.  A.  Miller,  August  14,  1896,  re- 
corded in  United  States  patent  office.  Liber  K^*.  page  168;  application  filed 
by  Charles  IT.  Saunders,  for  lasts,  assigned  to  O.  A.  Miller.  October  7,  ISQQ. 
recorded  In  United  States  patent  office.  Liber  Wo4,  page  111;  application  filed 
by  Oliver  A.  Miller  and  Don  C.  Luce,  for  lasts,  said  Luce's  interest  having 
been  assigned  to  said  O.  A.  Miller,  July  3.  18i)7,  recorded  in  United  States 
patent  office.  Liber  Foe,  page  199;  application  filed  by  John  W.  Barlow,  for 
lasts,  assigned  to  O.  A.  Miller,  February  17,  1897,  recorded  in  United  States 
patent  office,  Liber  Psa^  l)age  4;  application  filed  by  John  W.  Barlow,  for 
lasts,  assigned  to  O.  A.  Miller,  February  17,  1897,  recorded  in  United  States 
patent  office.  Liber  P^s,  page  4. 

Said  Miller  does  hereby  authorize  and  request  the  commissioner  of  patents 
to  issue  the  several  letters  patent  that  may  be  granted  on  such  applications, 
or  any  of  them,  to  tlie  said  Morley  Finishinff  Machine  Company,  its  successors 
and  assigns.  To  have  and  to  hold  the  said  goods  and  chattels,  letters  patent, 
applications,  and  other  property  to  the  said  Morley  Finishing  Machine  Com- 
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pany  and  its  successors  and  assigns,  to  its  and  their  own  use  and  belioof  for- 
ever. 

(3)  For  the  consideration  aforesaid,  said  Oliver  A.  Miller  does  hereby  cove- 
nant and  agree  that  he  will  permit  the  Morley  CJompany  to  use  and  occupy, 
free  of  expense  to  the  Morley  Company,  for  one  year  from  November  1,  1897, 
his  factory,  power,  plant,  and  everything  that  pertains  to  the  manufacture 
of  tree  feet  used  by  the  said  Miller  on  the  ninth  day  of  October,  A.  D.  1897. 

(4)  For  the  consideration  aforesaid,  the  said  Miller  does  hereby  covenant 
and  agree  that  he  will  not  engage  in  any  business  that  shall  in  any  way 
injure  the  said  tree-feet  business  assigned  and  sold  by  these  presents  to  the 
Morley  Company,  until  the  expiration  df  the  Morley  Company's  letters  patent 
Xo.  589,090,  dated  September  7,  1897. 

(5)  In  consideration  of  the  foregoing  transfers  and  assignments  from  and 
agreement  of  the  said  Miller,  the  Morley  Company  does  hereby  covenant  and 
agree  that  said  Miller  shall  be  elected  manager  of  its  business  for  the  term 
of  one  year  from  the  first  day  of  November,  1897,  and  that  it  will  pay  to  said 
Miller  for  said  period  of  one  year  a  salary  of  five  thousand  dollars  in  equal 
quarterly  payments,  the  first  payment  to  be  made  February  1,  1898. 

(6)  This  instrument  shall  take  effect  as  of  the  close  of  business  on  the 
thirty-first  day  of  October,  A.  D.  1897. 

In  witness  wh^eof,  the  said  Oliver  A.  Miller  has  hereunto  set  his  hand 
and  affixed  his  seal,  and  the  said  Morley  Finishing  Machine  Company  has 
caused  this  instrument  to  be  signed  and  its  corporate  seal  to  be  hereunto 
afilxed  by  Wm.  B.  Lewis,  its  president,  and  John  F.  Springfield,  its  treasurer, 
thereunto  duly  authorized,  In  duplicate,  the  day  and  year  first  above  written. 

Morley  Finishing  Machine  Company, 
[Corporate  Seal.]  By  William  B.  Lewis.  President, 

John  F.  Springfield,  Treasurer. 

The  restraining  order  (which  by  a  subsequent  order  of  the  court 
became  a  preliminary  injunction)  was  in  part  as  follows: 

We  therefore,  in  consideration  thereof,  enjoin  and  command  you,  each  and 
every  of  you,  that  from  and  immediately  after  the  receipt  and  notice  of  this, 
our  writ,  by  you.  or  any  of  you,  you  shall  not  sell,  assign,  transfer,  or  incumber, 
or  otherwise  intermeddle  with  the  title  to  any  of  the  business  and  property 
used  therein,  and  patents  and  patent  rights  subject  of  the  contract  between  you 
and  the  said  Morley  Finishing  Machine  Company  of  October  9,  1897,  and  par- 
ticularly shall  not  withdraw  any  money  from  said  business,  nor  sell,  assign, 
transfer.  Incumber,  or  otherwise  intermeddle  with  the  title  to  any  of  the 
following  described  patents  and  Inventions,  or  the  rights  therein:  [Then 
foUowed  a  long  list  of  patents  and  pending  applications  for  patents.] 

William  Quinby,  for  appellant. 

Frederick  P.  Fish  and  Robert  F.  Herrick,  for  appellee. 

Before  PUTNAM,  Circuit  Judge,  and  BROWN  and  LOWELL,  Dis- 
trict Judges. 

PER  CURL^M.  With  reference  to  the  letter  of  Mr.  Sinclair, 
which  it  is  admitted  must  be  read  into  the  alleged  agreement  which 
the  plaintiff  seeks  to  enforce,  it  appears  to  the  court  that  the  expres- 
sion "cash  for  his  merchandise"  is  so  indefinite  as  to  leave  the  alleged 
agreement  so  vague  that  it  is  doubtful  whether  an  equity  court  can 
compel  its  enforcement;  and,  moreover,  it  is  doubtful  whether  the 
instrument  of  conveyance  submitted  to  the  defendant  for  execution 
by  him  contained  a  proper  offer  to  carry  out  the  draft  contract  as  it 
was  supplemented  by  that  letter;  and,  further,  it  appears  very  doubt- 
ful whether  the  alleged  agreement  covers  the  patents  relating  to 
hinged  lasts,  in  reference  to  which  an  apparently  fair  controversy  has 
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arisen  between  the  parties.  On  the  whole,  the  court  is  of  the  opinion 
that  the  case,  as  presented,  is  so  doubtful  on  the  merits  that  an  in- 
junction of  the  broad  character  granted  below,  involving  the  defend- 
ant in  so  much  inconvenience  and  possible  loss,  ought  not,  in  this 
case,  to  be  affirmed.  The  order  appealed  from  is  reversed,  and  the 
costs  of  this  court  are  awarded  to  the  appellant 


(87  Fed.  026.) 

RICE  et  al.  v.  P.  J.  WILLIS  &  BRO.i 

P.  J.  WILLIS  &  BRO.  V.  OAKES  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     May  10,  1898.) 

No.  G71, 

1.  Adverse  Possession— Color  op  Title^ 

"Title,"  as  used  in  the  Texas  statute  prescribing  the  three-years  limita- 
tion, means  a  regular  chain  of  transfer  from  or  under  the  sovereignty  of 
the  soil;  and  "color  of  title"  means  a  consecutive  chain  transfer  down  to 
the  person  in  possession,  without,  however,  being  regular;  as  where  one 
of  the  memorials  or  muniments  is  not  registered  or  duly  registered,  or  Is 
only  in  writing,  or  such  like  defects  as  do  not  include  a  want  of  intrinsic 
fairness  and  honesty. 

2l  Vendor  and  Vendee— Bona  Fide  PoRcnASER— Destroyed  Records. 

A  bona  fide  purchaser  for  value,  without  notice,  of  a  tract  of  land, 
part  of  which  has  been  conveyed  to  another  by  a  deed  the  record  whereof 
has  been  destroyed,  and  not  replaced  as  provided  by  the  statute,  acquires 
a  good  title;  but  where,  on  subsequently  receiving  notice  the  prior  deed, 
he  sells  the  land,  and  conveys  It  by  a  deed  of  special  waiiauty,  containing 
a  reservation  of  the  part  conveyed  by  such  previous  deed,  thus  showing  his 
waiver  of  previous  notice,  this  protects  the  title  of  the  grantees  under  the 
previous  deed,  so  that  his  executors  would  have  no  power  over  the  part 
conveyed  by  it. 

Error  and  Cross  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Texas. 

John  C.  Winter,  Pressley  K.  Ewing,  and  H.  P.  Ring,  for  plaintiffs 
in  error  Rice,  House,  and  Oliver. 
Eugene  Williams,  for  P.  J.  Willis  &  Bro. 
D.  A.  Kelley,  for  defendant  in  error  R.  A.  Oakes. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

McCORMICK,  Circuit  Judge.  This  is  a  Texas  real  action  to  try 
the  title  to  a  tract  of  land  described  in  the  pleadings.  The  parties, 
by  stipulation  in  writing,  waived  a  jury,  and  submitted  the  case,  on 
law  and  fact,  to  the  decision  of  the  judge.  Reducing  the  finding  of 
facts  to  working  form,  it  shows  that  one  Louis  Moore  was  the  com- 
mon source  of  title  through  and  under  whom  all  the  parties  claim; 
that  on  February  1, 1875,  Louis  Moore  conveyed  to  one  E.  H.  Graham, 
trustee,  the  north  half  of  the  Morgan  league,  including  the  land  in 
controversy,  to  secure  a  debt  specified  in  the  conveyance;  that  this 

1  Petition  for  rehearing  filed  May  23d,  and  denied  June  2d,  without  opinion. 
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trust  deed  was  duly  foreclosed,  and  the  land  sold  according  to  the 
terms  of  the  deed,  at'  which  sale,  on  September  8,  1881,  one  R.  S. 
Willis  became  the  purchaser;  that,  prior  to  the  making  of  the  trust 
deed,  Louis  Moore  had  deeded  the  land  in  controversy  to  A.  Groes- 
beck,  W.  J.  Hutchins,  and  W.  R  Walker,  trustees,  by  deed  dated 
August  24,  1872,  and  duly  recorded  September  6,  1872;  that  the 
trustees  named  took  for  the  benefit  of  the  Houston  &  Texas  Central 
Railway  Company,  and  the  trustees,  parties  to  this  suit,  are  the  suc- 
cessors to  the  grantees  in  this  deed;  that  the  book  in  which  the 
record  was  made  was  destroyed  by  fire  on  October  12,  1872,  and  the 
deed  was  rerecorded  on  June  13,  1893;  that  Willis  had  no  notice  of 
this  conveyance  at  the  time  he  purchased  the  north  half  of  the 
Morgan  league;  that  he  was  a  purchaser  for  value,  in  good  faith;. 
and  his  purchase  vested  in  him  the  title  to  the  land  in  controversy; 
that  on  February  9,  1884,  Willis  executed  and  delivered  to  R.  A. 
Oakes,  for  an  adequate  consideration,  a  deed  to  a  part  of  the  Mor- 
gan league,  reciting  in  the  deed  that  "this  conveyance  includes  the 
north  half  of  said  league,  less  a  certain  portion  sold  to  the  Central 
Railway  Company,  lying  at  or  near  Perry  Station";  that  the  land 
mentioned  in  and  reserved  out  of  this  conveyance  by  R.  S.  Willis  ta 
R.  A.  Oakes,  under  which  conveyance  Oakes  claims  title  to  the 
land  in  controversy,  is  the  land  that  was  conveyed  by  Louis  Moore 
to  Baker,  Rice,  Hutchins,  and  Groesbeck,  trustees  (whose  title  the 
defendants  House,  Rice,  and  Oliver  hold),  by  deed  of  date  August 
24,  1872;  that  this  last-named  deed  was  duly  recorded  in  Book  K 
of  the  Records  of  Deeds  of  Falls  County,  in  which  county  the  land 
is  situated,  on  September  6,  1872;  that  the  land  so  conveyed  by  the 
deed  last  named  was  surveyed  and  marked  by  a  civil  engineer  for 
the  railway  company  and  said  trustees  in  the  year  1872,  together 
with  one  Gill,  agent  for  Moore;  that,  when  Oakes  was  about  to  pur- 
chase the  land  from  Willis,  he  demanded  a  greneral  warranty  deed 
from  Willis,  which  demand  was  refused,  and  Willis  conveyed  ta 
Oakes  by  deed  with  special  warranty  against  claims  thereto  arising 
by,  under,  or  through  him;  that  the  deed  of  Willis  to  Oakes  con- 
veyed the  north  half  of  the  Morgan  league,  less  a  certain  portion  sold 
to  the  Central  Railway  Company,  lying  at  or  near  Perry  Station, 
and  was  so  expressed  on  the  face  of  the  deed;  *'that  the  tract  sa 
excepted  is  the  land  conveyed  by  Louis  Moore,  but  it  is  not  found 
that  Willis  meant  this  tract  in  making  the  reservation  in  his  said 
deed."  The  last  clause  of  the  finding  just  quoted,  to  the  effect  that 
it  is  not  found  that  Willis  meant  this  tract  in  making  the  reserva- 
tion in  his  said  deed,  would  be  somewhat  confusing  if  the  fact  had 
not  been  so  distinctly  found  that  the  land  in  controversy  conveyed 
by  Louis  Moore  to  the  trustees  Baker,  Rice,  Hutchins,  and  Groes- 
beck is  the  land  so  excepted  out  of  Willis'  deed  for  the  north  half 
of  the  Morgan  league  to  Oakes.  That  being  the  fact  clearly  found, 
the  deed  itself  best  shows  what  Willis  meant  in  making  the  reser- 
vation. R.  S.  Willis  died  in  1892,  leaving  a  will,  which  was  duly 
probated,  and  in  which  he  named  executors,  and  clothed  them  with 
ample  powers  for  independent  action;  and  the  executors  named,  hav 
ing  accepted  the  trust,  and  having  duly  qualified  as  .such  executors, 
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conveyed  the  land  in  controversy  to  P.  J.  Willis  &  Bro.  (incorpo- 
rated), the  plaintiff  below,  and  plaintiff  in  error  here. 
The  trial  judge  states  as  conclusion  of  law: 

**(1)  The  plaintiff  is  not  entitled  to  recover  against  either  of  the  defend- 
ants, trustees,  or  the  defendant  Oakes.  If,  upon  any  conceivable  theory, 
the  plaintiff  has  any  claim  whatever  to  the  land  In  controversy,  such  claim 
Is  barred  as  to  the  defendant  Oakes  by  the  three  and  five  years'  statutes  of 
limitation. 

"(2)  As  between  the  defendants,  trustees,  F.  A.  Rice,  T.  W.  House,  and  W. 
C.  Oliver,  on  the  one  hand,  and  the  defendant  Oakes  on  the  other,  the  trus- 
tees are  not  entitled  to  recover  against  Oakes.  Oakes  is  not  an  innocent 
purchaser  for  value,  without  notice  as  to  the  trustees,  if  such  defense  be 
available  in  an  action  at  law.  But,  in  the  judgment  of  the  court,  the  proof 
plainly  shows  that  as  to  Oakes  the  claim  of  said  trustees,  defendants,  is 
barred  by  the  three  and  five  years'  statutes  of  limitation. 

"(3)  Judgment  will  be  rendered  that  the  plaintiff  take  nothing  by  its  suit 
as  against  the  said  trustees,  defendants,  and  the  said  defendant  Oakes,  and 
that,  as  to  such  defendants,  the  costs  be  adjudged  against  the  plaintiff." 

By  the  term  "title,"  as  used  in  the  statutes  of  Texas  prescribing 
what  is  called  the  "three-years  limitation,"  is  meant  a  regular  chain 
of  transfer  from  or  under  the  sovereignty  of  the  soil;  and  by  "color 
of  title"  is  meant  a  consecutive  chain  of  such  transfer  down  to  such 
person  in  possession,  without  being  regular,  as  if  one  of  the  me- 
morials or  muniments  be  not  registered  or  not  duly  registered,  or  be 
only  in  writing  or  such  like  defect  as  may  not  extend  to  or  include 
the  want  of  intrinsic  fairness  and  honesty.  To  support  the  five- 
years  limitation,  the  party  setting  it  up  is  required  to  show  that 
he  is  claiming  under  a  deed  or  deeds  duly  registered.  Rev.  St  Tex. 
1895,  arts.  3341,  3342. 

As  the  land  in  controversy  was  excepted  out  of  Willis'  convey- 
ance, covering  all  the  other  part  of  the  north  half  of  the  Morgan 
league  to  Oakes,  he  was  not  able  to  show,  and  did  not  show,  either 
title  or  color  of  title  or  deed  of  any  kind  to  the  land  in  controversy, 
and  therefore  did  not  make  out  either  his  plea  of  three  years'  or  of 
five  years'  limitation.  We  concur  with  the  judge  of  the  circuit  court 
in  holding  that  the  corporation,  P.  J.  Willis  &  Bro.,  claiming  un- 
der and  through  the  executors  of  R.  S.  Willis,  cannot  recover  the 
land  in  controversy,  because,  while  it  appears  from  the  findings  of 
fact  that  the  title  to  it  did  vest  in  R.  S.  Willis  at  the  time  of  his 
purchase,  in  18S1,  by  reason  of  the  fact  that  he  became  a  purchaser 
of  the  whole  half  league  for  value,  without  any  actual  or  construc- 
tive notice  of  the  prior  conveyance,  his  recitation  in  the  deed  to 
Oakes  shows  that,  having  subsequently  received  such  notice,  he  put 
on  the  face  of  his  special  warranty  deed  to  his  vendee  a  reservation 
which  protected  the  title  of  the  trustees  F.  A.  Rice,  T.  W.  House, 
and  W.  C.  Oliver,  and  put  it  beyond  the  power  of  his  executors  to 
convey  any  title  thereto  to  the  plaintiff  below,  the  plaintiff  in  error 
herein.  There  being,  therefore,  no  title  remaining  in  the  estate  of 
R.  S.  Willis  which  his  executors  could  convey  to  the  corporation, 
P.  J.  Willis  &  Bro.,  and  hence  no  title  in  that  corporation,  and  there 
being  no  right,  legal  or  equitable,  in  Oakes  to  the  land  in  controversy, 
and  no  support  whatever  to  his  plea  of  three  and  five  years'  statute 
of  limitation,  by  reason  of  this  lack  of  any  deed  thereto,  and  the  land 
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having  been,  in  good  faith  and  for  an  adequate  consideration,  con- 
veyed by  Louis  Moore,  the  common  source  of  title,  to  the  predeces- 
sors in  the  trust  of  the  trustees  F.  A,  Rice,  T.  W.  House,  and  W. 
C.  Oliver,  the  title  has  continued  to  be  in  the  trustees  for  the  bene- 
fit of  the  Houston  &  Texas  Central  Railway  Company,  and  remains 
theirs  in  law  and  in  equity. 

We  conclude,  therefore,  that  the  judgment  of  the  circuit  court  is 
not  supported  by  the  findings,  and  that  the  findings  require  that  the 
judgment  should  be  rendered  in  favor  of  the  trustees  F.  A.  Rice,  T. 
W.  House,  and  W.  C.  Oliver.  It  is  therefore  ordered  that  the  judg- 
ment of  the  circuit  court  is  reversed,  and  is  now  here  reformed  and 
rendered  so  as  to  vest  the  title  to  the  land  in  controversy  in  the 
defendants,  trustees,  F.  A.  Rice,  T.  W.  House,  and  W.  0.  Oliver, 
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CHAMBERLAIN  v.  PIERSON. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.     May  17.  1898.) 

No.  226. 

L  Action   for   Injuries   Received   in  Wreck— Record  of   Conviction  of 
Wreckers— Admissibility  of  Evidence. 

In  an  action  against  a  railroad  company  to  recover  for  injuries  received 
in  a  wreck  caused  by  the  derailment  of  a  train  through  the  alleged  negli- 
gence of  the  company,  the  record  of  the  trial  and  conviction  of  persons 
charged  with  murder  by  feloniously  derailing  the  train  is  not  admissible  In 
evidence  on  behalf  of  the  defendant. 

1  Contract  for  Transportation  of  Employes— Effect  on  Rights  of  Em- 
ployes. 

Employ^  of  an  express  company,  who  had  no  knowledge  of  a  contract 
between  such  company  and  a  railroad  company  to  the  effect  that  such  em- 
ploy<^8  were  to  be  furnished  free  transportation  over  the  railroad  at  their 
own  risk  while  in  the  service  of  the  express  company,  are  not  bound 
thereby. 

8.  Licensee  on  Railroad  Trains— Right  to  Recover  for  Negligence. 

One  who  accepts  free  transportation  on  a  railroad  at  his  own  risk  can 
nevertheless  recover  for  Injuries  caused  by  negligence  of  the  raUroad  com- 
pany or  its  employes,  not  his  fellow  servants. i 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina. 

J.  E.  Bnrke,  for  plaintiff  in  error. 

W.  Perry  Murphy,  for  defendant  in  error. 

Before  GOFF,  Grcuit  Judge,  and  JACKSON  and  PAUL,  District 
Judges. 

PAUL,  District  Judge.  This  was  an  action  brought  by  the  defend- 
ant in  error  against  the  plaintiff  in  error  for  damages  resulting  to 
the  defendant  in  error  while  traveling  as  an  express  messenger  on 
the  railroad  of  which  the  plaintiff  in  error  was  receiver.  The  com- 
plaint filed  in  the  court  below  alleges: 

"That  on  the  28th  day  of  November,  1891.  the  said  plaintiff  was  in  the  em- 
ploy of  the  Southern  Express  Company  as  messenger,  and  In  such  capacity 

1  See  note  at  end  of  case. 
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was  on  board  of  the  train  of  the  South  Carolina  Railway  Company,  operated 
by  the  defendant  as  aforesaid,  which  left  the  city  of  Columbia  al)out  the  hour 
of  7:50  o'clock  on  the  said  28th  of  November,  1891,  and  was  on  said  train  when, 
through  the  carelessness,  negligence,  wrongful  act,  and  default  of  said  Cham- 
berlain as  receiver  as  aforesaid,  he  sustained  serious  injuries,"  etc.  "That  the 
€aid  carelessness,  negligence,  wrongful  act,  and  default  of  the  said  defendant 
lay  in  the  fact  that  he  so  carelessly,  negligently,  and  wrongfully  conducted 
himself  in  the  management  of  said  railroad  that,  through  the  negligence, 
carelessness,  and  unskillfulness  of  himself  and  his  servants,  certain  bolts  were 
left  out  in  the  rails  on  the  roadbed  of  the  said  company  near  the  nineteen-mile 
post,  near  Lincolnville,  S.  C,  by  reason  of  which  the  train  upon  which  plaintiff 
was  riding  did  on  said  28th  day  of  November.  1891,  without  any  fault  on  the 
part  of  the  plaintiff,  become  derailed  and  wrecked  at  or  near  the  said  nineteen- 
mile  post,  in  the  county  of  Berkeley,  in  the  state  of  South  Carolina,  inflicting 
the  injuries  upon  the  plaintiff  above  mentioned,  from  which  injuries  the  said 
plaintiff  has  both  suffered  great  bodily  pain  and  been  deprived  of  the  means 
of  future  support,  to  his  great  loss  and  damage,  to  wit:    ♦    ♦    ♦." 

The  amended  answer  of  the  defendant  to  the  complaint  is  as  fol- 
lows: 

"First.  For  a  first  defense,  that  he  denies  each  and  every  allegation  In  said 
complaint  contained.  Second.  And  for  a  second  defense  this  defendant  says 
that  the  derailment  referred  to  in  the  third  paragraph  of  the  complaint  did  not 
occur  through  the  negligence  of  this  defendant  or  his  servants,  but  through  the 
unforeseen  and  unexpected  act  of  certain  malicious  and  ill-disposed  persons, 
whose  names  this  defendant  Is  informed  and  believes  are  Peter  Bruno,  alias 
Dick  Bruno,  and  Grant  Bennett,  in  removing  bolts  and  fastenings  of  the  rails 
At  the  place  where  said  derailment  occurred,  without  the  knowledge  of  this  de- 
fendant or  any  of  his  servants,  and  notwithstanding  due  care  and  diligence 
on  the  part  of  this  defendant  in  the  operation  and  maintenance  and  Inspection 
of  said  railway.  Third.  And  for  a  third  defense  this  defendant  says  that  said 
plaintiff  was  permitted  to  enter  upon  and  into  the  car  of  this  defendant  only 
as  the  agent  and  servant  of  this  defendant,  and  was  given  free  transportation 
upon  the  car  of  this  defendant  only  on  condition  that,  in  so  transporting  the 
«aid  plaintiff,  said  plaintiff  should  be  at  his  own  risk  of  loss  or  damage  through 
personal  injury  received  during  such  transportation." 

The  record  shows  that  on  the  trial  of  the  case  the  defendant,  to 
sustain  the  second  ground  of  defense  stated  in  his  answer — 

"Offered  In  evidence  an  exemplification  of  the  record  of  the  court  of  general 
sessions,  Berkeley  county,  state  of  South  Carolina,  duly  authenticated,  In  the 
case  of  State  of  South  Carolina  v.  Peter  Bruno  and  Grant  Bennett,  showing 
the  Indictment,  final  conviction,  and  sentence  of  said  Peter  Bruno  and  Grant 
Bennett  on  the  charge  of  murder  of  said  Mason  Parker  on  28th  November, 
1891,  near  Lapson's.  in  Berkeley  county,  S.  C,  by  feloniously  breaking.  In- 
juring, removing,  and  destroying  certain  joints,  plates,  and  bolts  from  the 
railway  track  of  the  South  Carolina  Railway  Company,  by  reason  of  which 
a  certain  railway  train  was  derailed  and  thrown  from  said  track,  and  whereby 
the  said  Mason  Parker  was  crushed,  and  received  a  mortal  wound,  of  which 
mortal  wound  the  said  Mason  Parker  died;  and  thereupon  plaintiff  objected 
to  the  introduction  of  the  same  on  the  ground  that  the  evidence  was  irrelevant, 
and  as  being  res  inter  alios  acta,  when  his  honor,  the  presiding  judge,  sus- 
tained the  objection,  and  excluded  the  testimony.  To  all  of  which  the  defend- 
ant then  and  there,  and  before  the  jury  had  withdrawn  from  the  bar,  did  ex 
cept,  and  the  court  noted  the  exception." 

An  exception  to  this  ruling  of  the  trial  judge  is  the  basis  of  the 
first  assignment  of  error. 

An  agreement  between  the  defendant  railway  company,  of  the  first 
part,  and  the  Southern  Express  Company,  of  the  second  part,  was 
also  introduced  by  the  defendant.  So  much  of  that  agreement  as 
appears  to  be  relevant  to  the  issues  is  stated  in  the  record  as  follows: 
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•"That  whereas,  the  party  of  the  first  part  desires  that  all  express  business 
conducted  on  and  over  its  lines,  as  they  now  or  hereafter  may  exist,  shall  be 
under  the  sole  control  and  direction  of  the  party  of  the  second  part,  for  the 
mutual  benefit  and  account  of  the  parties  hereto,  the  revenue  from  which  shall 
be  apportioned  as  hereinafter  defined  and  agreed;  and  whereas,  the  aim  and 
object  of  this  agreement  is  to  promote  mutual  interests,  and  secure  for  the 
parties  hereto  the  best  obtainable  results  therefrom,  each  will  co-operate  fully 
with  the  other  for  the  attainment  of  that  end:  Now,  therefore,  it  is  hereby 
agreed  as  follows:  •  ♦  ♦  Eighth.  The  said  party  of  the  first  part  hereby 
recognizes  as  its  employes  all  officers,  agents,  and  servants  of  the  party  of  the 
second  part,  while  engaged  in  the  business  contemplated  by  the  agreement, 
and  will  accord  free  transportation  for  them  at  their  own  risk.  Ninth.  Em- 
ploy^ of  the  party  of  the  second  part  shall  be  subject  to  the  rules  of  the  party 
of  the  first  part,  made  for  the  government  of  its  employes  while  on  the  trains; 
but  said  rules  shall  not  conflict  with  the  proper  duties  of  said  employes,  or 
unnecessarily  interfere  with  them  in  the  discharge  of  their  duties.  ♦  ♦  ♦ 
Fourteenth.  No  responsibility  shall  attach  to  the  party  of  the  first  part  for 
any  goods,  money,  or  other  articles  that  may  be  transported  on  or  over  its 
lines,  for  or  in  the  custody  of  the  party  of  the  second  part,  except  for  losses 
of  or  damage  to  freights  which  may  result  from  the  neglect  of  the  party  of 
the  first  part,  its  agents  or  servants;  provided,  that  no  such  responsibility  shall 
attach  to  the  party  of  the  first  part  for  freight  or  other  matter  on  which  the 
party  of  the  first  part  receives  no  compensation." 

At  the  conclusion  of  the  evidence  the  court  instructed  the  jury  as 
follows: 

"It  is  not  necessary  to  decide  whether  the  plaintiff,  as  messenger  of  the  ex- 
press company,  had  all  the  rights  of  a  passenger  on  this  train,  or  whether  he 
was  bound  by  the  terms  of  the  contract  between  the  two  companies,  although 
he  did  not  know  of  the  contract,  or  whether  he  stood  in  the  place  of  an  em- 
ploy6  of  the  railroad  company.  I  charge  you  that  if  he  was  injured  in  this 
train  by  reason,  perchance,  of  the  negligence  of  the  boss  track  minder  and  his 
gang,  the  raUroad  company  is  responsible  to  him,  whether  he  was  a  passenger, 
or  bound  by  the  contract  between  the  two  companies,  or  was  an  employ^ 
of  the  railroad  company.  The  boss  track  minder  and  his  gang  were  not  fel- 
low servants  of  the  plaintiff,  if  we  treat  him  as  an  employ 6  of  the  railroad  com- 
pany; and  their  negligence  was  not  one  of  the  risks  he  assumed,  if  he  assumed 
any  risks." 

To  this  instruction  the  defendant  excepted,  and  this  is  made  the 
second  and  third  grounds  of  assignments  of  error. 

The  fourth  assignment  of  error  is  that  the  court  erred  in — 
"Instructing  the  Jury  that  in  this  case  there  was  no  burden  of  proof  on  either 
side,  but  the  Jury  should  come  to  their  conclusion  from  all  the  facts  and  cir- 
cumstances of  the  case.  That  the  court  erred  in  said  instruction,  inasmuch  as, 
notwithstanding  the  granting  of  the  first  request  to  charge,  this  instruction 
impaired  the  force  and  meaning  thereof,  and  was  calculated  to  mislead  the 
Jury." 

The  instruction  on  which  this  assignment  of  error  is  based  is  shown 
by  the  record  as  follows: 

**Hi8  honor,  the  presiding  Judge,  further  instructed  the  Jury  that  in  this  case 
there  was  no  burden  of  proof  on  either  side,  but  that  the  Jury  should  come 
to  their  conclusion  from  all  the  facts  and  circumstances  in  the  case.  To  which 
instructions  the  defendant  there  and  then,  before  the  Jury  had  withdrawn  from 
the  bar,  excepted,  and  the  court  noted  the  exception." 

In  settling  this  bill  of  exceptions,  the  judge  states  that  he*has  no 
doubt  some  such  expression  was  used ;  that  what  he  meant  was  that, 
both  parties  having  offered  proof  as  to  the  disputed  facts,  the  ques- 
tion was  as  to  the  preponderance  of  evidence, — the  burden  having 
been  accepted,  and  the  evidence  being  intended  to  remove  it.     As 
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he  had  not  refused  the  first  request  to  charge  by  defendant,  he  did 
not  feel  that  he  was  misleading  the  jury.  This  first  request  was  as 
follows: 

"(1)  That  the  foundation  of  the  action  is  negligence,  and  the  plaintiff,  Pier- 
son,  cannot  recover  from  the  defendant  unless  plaintiff  proves,  by  the  pre- 
ponderance of  the  evidence,  that  the  defendant  has  been  guilty  of  negligence; 
that  is  to  say,  that,  under  the  circumstances  proved  In  this  case,  he  has  omit- 
ted to  do  what  a  prudently  conducted  railroad  company  would  have  done, 
or  that  he  has  done  what  a  prudently  conducted  raUroad  company  would  not 
have  done." 

The  record  does  not  show  that  the  instruction  here  complained  of 
was  given  in  the  usual  form,  which  is  in  writing,  and  in  which  it  is 
apparent  the  other  instructions  were  given.  The  record  shows  that 
the  verdict  of  the  jury  was  rendered  more  than  12  months  before  the 
bill  of  exceptions  was  settled,  and  the  indefinite  and  uncertain  char- 
acter of  this  instruction  is  shown  by  the  language  of  the  presiding 
judge,  that  he  has  "no  doubt  some  such  expression  was  used,"  and 
states  what  he  meant  by  it.  If  we  apply  with  strictness  rule  11  of 
this  court,  such  an  indefinite  statement  of  ,the  instruction  should  be 
rejected.    The  rule  provides: 

"When  the  error  alleged  Is  to  the  charge  of  the  court,  the  assignment  of 
error  shall  set  out  the  part  referred  to  totldem  verbis,  whether  it  be  In  In- 
structions given  or  instructions  refused.  Such  assignment  of  errors  shall 
form  part  of  the  transcript  of  the  record  and  be  printed  with  It  When  this 
Is  not  done,  counsel  wlU  not  be  heard,  except  at  the  request  of  the  court,  and 
errors  not  assigned  according  to  this  rule  wUl  be  disregarded,  but  the  court, 
at  Its  option,  may  notice  a  plain  error  not  assigned."  21  C.  C.  A.  cxll.,  78  Fed. 
cxll. 

But  there  is  no  real  necessity  for  discussing  this  assignment  of  er- 
ror, in  view  of  the  fiM  instruction  asked  by  ^e  defend^t  and  given 
by  the  court.  If  true,  as  the  trial  judge  says,  "no  doubt  some  such 
expression  was  used,"  which  counsel  for  the  defendant  insists  was 
an  instruction  to  the  jury,  and  calculated  to  mislead  it,  the  law  is  so 
clearly  and  correctly  stated  in  the  first  instruction  asked  by  the  de- 
fendant and  given  by  the  court,  and  so  completely  covers  the  prin- 
ciple involved,  that  the  jury  could  not  have  been  misled  as  to  the  law. 
If  there  was  error  in  the  verbal,  and,  as  appears  to  us,  uncertain,  ex- 
pression of  the  court,  to  which  exception  is  taken,  it  was  corrected  by 
the  written  instruction.  This  written  instruction  negatives  the  con- 
tention that  the  court  erred  in  making  a  statement  calculated  to  mis- 
lead the  jury. 

The  fifth,  sixth,  and  seventh  assignments  of  error  are  based  on  the 
following  instnictions  requested  by  the  defendant,  which  the  court 
refused  to  give  as  asked  for,  but  gave  as  qualified  by  the  court: 

"The  defendant  further  requested  his  honor,  the  presiding  Judge,  to  charge 
the  Jury  as  follows:  'That  If  the  Jury  find  from  the  evidence  that  the  plain- 
tiff was  an  express  messenger  on  defendant's  train,  under  a  contract  which 
was  made  between  the  express  company,  of  which  the  said  plaintiff  was  an 
agent,  atid  the  defendant,  which  provided  that  the  plaintiff  should  be  consid- 
ered as  an  employ^,  officer,  agent,  or  servant  of  the  defendant,  Chamberlain, 
and  should  be  accorded  free  transportation  at  his  own  risk,  then  plaintiff 
cannot  recover  from  defendant,  and  the  Jury  must  find  for  the  defendant/ 
—which  request  his  honor  declined  to  give,  except  with  this  qualification,  'Un- 
less  the  Injury  was  caused  by  the  negligence  of  an  agent  of  defendant  who 
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was  not  a  fellow  servant  of  plaintiff/  to  which  refusal  the  defendant  then 
and  there,  and  before  the  Jury  had  withdrawn  from  the  bar,  did  except,  and 
the  court  noted  the  exception.  The  defendant  further  requested  his  honor, 
the  presiding  Judge,  to  charge  the  Jury  as  follows:  *That.  as  between  em- 
ployer and  employ^,  negligence  on  the  part  of  the  employer  is  not  to  be  inferred 
from  the  existence  or  occurrence  of  the  accident  which  caused  the  injury 
complained  of,'— which  request  his  honor  declined  to  give,  to  which  refusal  the 
defendant  then  and  there,  and  before  the  Jury  had  withdrawn  from  the  bar, 
did  except,  and  the  court  noted  the  exception.  The  defendant  further  re- 
quested his  honor,  the  presiding  Judge,  to  charge  the  Jury  as  follows:  *That 
an  employer  does  not  become  an  insurer  of  the  life  or  safety  of  his  employes, 
but  the  duty  of  the  employer  to  the  employfi  is  to  furnish  and  keep  the  ma- 
chinery and  appliances  about  which  the  employ^  is  required  to  perform  his 
work  in  a  reasonably  safe  condition.'— which  request  his  honor  declined  to  give, 
to  which  refusal  defendant  excepted." 

The  action  of  the  court,  in  refusing  to  admit  in  evidence  on  behalf 
of  the  defendant  the  record  of  the  conviction  of  Bruno  and  Bennett 
in  the  court  of  general  sessions  of  Berkeley  county,  S.  C,  for  the  mur- 
der of  Parker  by  removing  and  destroying  the  plates  and  bolts  of  the 
railroad  company,  was  clearly  correct.  It  was  properly  rejected  as 
being  res  inter  alios  acta.  This  principle  is  so  familiar  and  fixed  in 
the  law  of  evidence  as  to  scarcely  demand  discussion.  A  few  cita- 
tions of  authorities  will  be  sufficient  to  show  the  correctness  of  the 
ruling  of  the  court*  below.  The  plaintiff  in  the  circuit  court  w^ 
not  a  party  to,  or  interested  in,  the  prosecution  and  conviction  of 
Bruno  and  Bennett,  and  could  not  be  bound  or  in  any  wise  affected 
by  the  evidence  or  judgment  in  that  case.  The  general  doctrine  on 
this  subject  is  thus  stated  in  2  Black,  Judgm.  §  529 : 

"Since  the  parties  to  a  criminal  prosecution  and  those  in  a  civil  suit  are 
necessarily  dlffereijt,  and  as  the  objects  and  results  of  the  two  proceedings, 
and  the  rules  of  evidence  which  apply  to  them,  respectively,  are  equally  di- 
verse, it  foUows  that  the  Judgment  in  the  former  cannot  be  used  by  way  of 
estoppel  in  the  latter,  save  for  the  single  purpose  of  proving  its  own  exist- 
ence. If  that  becomes  a  relevant  fact." 

In  Wood  V.  Davis,  7  Cranch,  271,  the  supreme  court  held  that  the 
record  of  a  judgment  that  a  woman  was  bom  free  was  not  conclusive 
evidence  of  the  freedom  of  her  children,  in  a  suit  by  them  against 
one  not  a  party  or  privy  to  the  defense  in  the  mother's  action.  In 
an  action  of  trespass  by  a  marine  in  an  exploring  expedition,  against 
the  commander,  for  causing  him  to  be  whipped,  the  proceedings  of 
a  court-martial,  acquitting  the  commander  of  the  charge,  were  held 
not  admissible  in  evidence.     Wilkes  v.  Dinsman,  7  How.  89. 

The  second,  third,  fifth,  sixth,  and  seventh  assignments  of  error 
will  be  considered  together.  They  are  all  made  on  the  theory  that 
Pierson,  the  plaintiff  in  the  court  below,  was  bound  by  the  contract 
between  the  railroad  company  and  the  express  company;  that  he 
was  on  the  railroad  train  by  virtue  of  that  contract;  that  by  said 
contract  he  was  regarded  as  an  employ^  of  the  defendant,  the  rail- 
road company;  and  that  by  said  contract  he  was  accorded  free 
transportation  at  his  own  risk.  The  position  taken  by  counsel  for 
the  railroad  company,  and  insisted  upon  in  the  instructions  asked 
on  behalf  of  the  company,  was  that  the  plaintiff  was  not  entitled  to 
recover,  even  though  the  evidence  showed  that  the  injury  which  he 
suffered  was  caused  by  the  negligence  of  an  agent  of  the  defendant 
31  C.C.A.— 11 
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who  was  not  a  fellow  servant  of  the  plaintiff.  The  learned  judge  of 
the  trial  court  held  (what  we  r^ard  as  a  correc^t  announcement  of 
the  law)  that,  if  the  plaintiff  was  injured  by  reason  of  the  negli- 
gence of  the  boss  track  minder  and  his  gang,  the  railroad  company 
was  responsible  to  him,  whether  he  was  regarded  as  a  passenger,  or 
was  bound  by  the  contract  between  the  two  com[)anies,  or  was  an  em- 
ploy^ of  the  railroad  company;  that  the  boss  track  minder  and  his 
gang  were  not  fellow  servants  of  the  plaintiff,  if  he  was  to  be  treated 
as  an  employ^  of  the  railroad  company;  and  that  their  negligence 
was  not  one  of  the  risks  he  assum^,  If  he  assumed  ajiy  risks.  The 
discussion  of  this  feature  of  the  case . presents  the  question:  Was 
the  plaintiff  below,  as  a  messenger  of  the  express  company,  bound 
by  the  contract  between  the  railroad  company  and  the  express  com- 
pany to  assume  all  risks  to  life  and  limb  to  which  he  was  exposed 
in  performing  his  duties  on  the  train,  as  an  express  messenger?  He 
was  not  a  party  to  the  contract,  never  ratified  it,  and  in  his  testi- 
mony, when  asked  if  he  knew  of  this  provision  of  the  contract,  "  'that 
the  said  parties  of  the  first  part  hereby  recognize  as  its  employ^ 
all  officers,  agents,  and  servants  of  the  second  part,'  etc.,  and  you 
were  accorded  free  transportation  at  your  own  risk?"  answered,  *V 
I  had  known  that,  I  wouldn't  have  gone."  The  authorities  cited  by 
defendant's  counsel  to  sustain  the  contention  that  the  plaintiff  was 
bound  by  the  contract  between  the  railroad  and  the  express  com- 
pany are  based  on  the  theory  that  the  party  affected  by  the  con- 
tract had  knowledge  of  its  provisions,  and  acquiesced  in  its  terms. 
Wiggins  Ferry  Co.  v.  Ohio  &  M.  Ry.  Co.,  142  U.  S.  396,  12  Sup.  Ct. 
188;  2  Pom.  Eq.  Jur.  §  965.  The  view  of  the  trial  judge  was  that 
notwithstanding  the  plaintiff,  undo*  the  contract  between  the  rail- 
road company  and  the  express  company,  should  be  considered  an 
employ^  of  the  railroad  company,  and  accorded  free  transp)ortation 
at  his  own  risk,  yet  the  railroad  company  was  liable  if  the  injury 
to  the  plaintiff  was  caused  by  the  negligence  of  an  agent  of  the  de- 
fendant who  was  not  a  fellow  servant  of  the  plaintiff.  That  the 
plaintiff,  an  express  messenger,  was  not  a  fellow  servant  of  the  track 
minder  and  those  under  him,  is  not  questioned.  If  it  be  conceded, 
as  claimed  by  the  railroad  company,  that  the  contract  between  it 
and  the  express  company  accorded  the  plaintiff  free  transportation 
at  his  own  risk,  yet  it  is  well  established  that  such  a  contract  will 
not  relieve  the  railroad  from  responsibility  for  an  injury  resulting 
from  the  negligence  of  its  agents.  One  of  the  earliest  decisions  of 
the  supreme  court  on  this  question  is  Railroad  Co.  v.  Derby,  14  How. 
468.  In  this  case  the  plaintiff  below  was  president  of  another  com- 
pany, and  a  stockholder  in  the  road  on  which  he  was  riding.  He 
was  on  the  road  by  invitation  of  the  president  of  the  company, — 
not  in  the  usual  passenger  cars,  but  on  a  small  locomotive  car  used 
for  the  convenience  of  the  officers  of  the  company, — and  paid  no  fare 
for  his  transportation.  The  railroad  company  defended  on  the 
ground  that  no  cause  of  action  can  arise  to  any  person  by  reason  of 
the  occurrence  of  an  unintentional  injury  while  he  is  receiving  acts 
of  kindness  which  spring  from  mere  social  relations,  and  as  there 
was  no  contract  between  the  parties,  express  or  implied,  the  law 
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would  raise  no  duty  as  between  them,  for  the  neglect  of  which  an 
action  can  be  sustained.     The  supreme  court  said : 

•The  liability  of  the  defendants  below  for  the  negligent  and  injurious  act 
of  their  servant  Is  not  necessarily  founded  on  any  contract  or  privity  between 
parties,  nor  affected  by  any  social  relation,  or  otherwise,  which  they  bore  to 
each  other." 

Kailroad  Co.  v.  Lockwood,  17  Wall.  357,  is  a  leading  case  on  this 
subject.     The  court  there  held: 

"(1)  That  a  common  carrier  cannot  .lawfully  stipulate  for  exemption  from 
responsibility,  when  such  exemption  is  not  Just  in  the  eye  of  the  law.  (2) 
That  It  is  not  Just  and  reasonable,  in  the  eye  of  the  law,  for  a  common 
carrier  to  stipulate  for  exemption  from  responsibility  for  the  negligence  of 
himself  or  his  servants.  (3)  That  these  rules  apply  both  to  carriers  of 
goods  and  carriers  of  passengers  for  hire,  and  with  a  special  force  to  the  latter. 
(4)  That  a  drover  traveling  on  a  pass,  such  as  was  given  in  this  case,  for  the 
purpose  of  taking  care  of  his  stoclc  on  the  train,  is  a  passenger  for  hire." 

In  Waterburr  v.  Railroad  Co.,  17  Fed.  671,  the  doctrine  is  thus 
stated  (syllabus): 

"The  right  which  a  passenger  by  railway  has  to  be  carried  safely  does  not 
depend  on  his  having  made  a  contract,  but  the  fact  of  his  being  there  creates 
a  dutj'  on  the  part  of  the  company  to  carry  him  safely.  It  suffices  to  enable 
him  to  maintain  an  action  for  negligence  if  he  was  being  carried  by  the  rail- 
road company  voluntarily,  although  gratuitously,  and  as  a  matter  of  favor  to 
him." 

The  principles  recognized  in  the  cases  we  have  cited,  and  in  numer- 
ous other  decisions,  were  correctly  applied  by  the  judge  who  pre- 
sided in  the  court  below.  The  plaintiff  Pierson,  as  an  express  mes- 
senger, was  rightfully  on  the  train  of  the  defendant,  in  the  perform- 
ance of  duties  which  the  railroad  company  had,  by  its  contract  with 
the  express  company,  agreed  that  he  ^ould  perform,  and  which,  the 
contract  states,  were  "for  the  mutual  benefit  and  account  of  the  par- 
ties thereto."  Whatever  his  relation  to  the  railroad  company, — 
whether  that  of  a  passenger  or  employ^, — ^he  had  a  right  to  maintain 
an  action  for  any  injuries  he  suffered  by  reason  of  the  negligence  of 
the  defendant  company,  its  agents  and  servants. 

The  sixth  and  seventh  assignments  of  error  are  based  on  the  re- 
fusal of  the  court  to  give  the  following  instructions  asked  by  the  de- 
fendant : 

In  declining  to  instruct  the  Jury  as  follows:  "That,  as  between  employer 
and  eniiiloyCs.  negligence  on  the  part  of  the  employer  Is  not  to  be  inferred 
from  the  existence  or  occurrence  of  the  accident  which  caused  the  injury 
<:om plained  of."  In  declining  to  Instruct  the  Jury  as  follows:  *'That  an 
employer  does  not  become  an  insurer  of  the  life  or  safety  of  his  employes,  but 
the  duty  of  the  employer  to  the  employ^  is  to  furnish  and  keep  the  machinery 
and  appliancen  al)out  which  the  employ^  Is  required  to  perform  his  worli  in  a 
reasonably  safe  condition." 

These  requests  are  mere  abstract  propositions  of  law  correctly 
stated,  but  we  fail  to  see  the  relevancy  when  applied  to  the  evidence 
in  this  case.  The  court  below  correctly  stated  the  law  to  the  juiy. 
The  law,  as  stated,  properly  applied  to  the  evidence.  We  find  no  er- 
ror in  the  rulings  of  the  court  below,  and  the  judgment  of  that  court 
is  affirmed. 
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NOTE. 

Right  of  One  on  a  Train  as  Licensee  or  on  a  Pass  to  Recover  for 
Personal  Injuries  Received. 

L  General  Rulea. 

1.  Extent  of  Lialnlity  and  Degree  of  Care  Required  Generally. 

[a]  (U.  S.  C.  C.  Minn.  1887)  A  railroad  Is  bound  to  exercise  a  high  degree  of 
care  for  the  personal  safety  of  a  passenger,  though  he  was  traveling  on  a  pass, 
but  there  must  be  reasonable  proof  of  negligence.  The  mere  fact  that  plain- 
tiff was  injured  on  the  train  by  the  door  being  shut  against  him  does  not  of 
Itself  prove  negligence,  where  the  carriage  was  gratuitous.— Hospes  v.  Rail- 
way Co..  29  Fed.  703. 

[aa]  (Kan.  Sup.  18U4)  A  carrier  does  not  owe  to  a  person  riding  on  its  train 
without  a  ticket  or  payment  of  fare  that  degree  of  care  for  his  personal  safety 
that  is  due  to  a  passenger  paying  fare,  but  is  liable  only  for  injuries  occa- 
sioned by  the  ordinary  negligence  of  its  employ^.— Railroad  Co.  v.  Berry, 
36  Pac.  53,  53  Kan.  112. 

[b]  (Mass.  Sup.  1891)  Even  if  the  Injured  person  was  a  licensee  on  the  train, 
the  railroad  company  is  not  liable  for  his  injuries.— Powers  v.  Railroad  Co., 
26  N.  E.  446,  153  Mass.  188. 

[c]  (Minn.  Sup.  1894)  Where  a  licensee,  standing  on  a  railroad  car  when  the 
train  parted  and  was  recoupled,  was  thrown  to  the  ground  and  injured  by 
the  shock  resulting  from  the  parts  coming  together,  the  company  is  not  liable 
for  the  Injury  merely  because  the  engineer  backed  the  engine  at  a  dangerous 
speed.  Canty,  J.,  dissenting,  on  the  ground  that  the  evidence  showed  the  con- 
ductor to  have  had  an  opportunity  to  warn  the  engineer  or  the  licensee  of 
the  latter*s  peril.— Pettlt  v.  Railway  Co.,  59  N.  W.  1082,  58  Minn.  120. 

[d]  (Mo.  App.  1888)  A  railroad  pass  stipulating  that  the  holder  assumes  all 
risks  of  accidents  and  damages  affords  no  defense  to  an  action  against  the 
company  for  injuries  sustained  by  the  holder,  owing  to  the  defective  condition 
of  the  roadbed  and  track.— Bryan  v.  Railway  Co.,  32  Mo.  App.  228. 

[e]  (Neb.  Sup.  1896)  There  may  be  a  recovery  by  one,  whether  he  was  a 
passenger  or  merely  a  licensee  or  trespasser,  under  allegations  that  he  had  be- 
come a  passenger;  that  defendant  failed  to  stop  the  train  at  his  destination 
long  enough  to  permit  him  to  alight  safely:  that,  as  he  was  trying"  to  alight,  the 
train  was  negligently  started;  and  that  he  then  attempted  to  get  back  In  the 
car,  and  was  seized  by  the  conductor,  and  wrongfully,  negligently,  and  vio- 
lently pulled  from  the  car,  and  thrown  to  the  ground,  and  injured.— Railroad 
Co.  V.  Root.  69  N.  W.  397.  49  Neb.  900. 

[f]  (N.  Y.  App.  1888)  The  fact  that  a  passenger  traveling  on  a  free  pass 
was  riding  in  a  drawing-room  car,  for  which  he  had  bought  a  ticket,  does 
not  affect  the  Immunity  from  liability  secured  to  the  railroad  by  the  provisions 
of  the  pass;  the  right  to  purchase  the  drawing-room  ticket  depending  on  the 
right  to  transportation  under  the  pass.— Ulrich  v.  Railroad  Co.,  15  N.  E.  60, 
108  N.  Y.  80. 

[g]  (Pa.  Sup.  1887)  Although,  in  Pennsylvania,  the  fact  that  a  person  is 
riding  on  a  free  pass  limiting  liability  for  injuries  does  not  relieve  the  com- 
mon carrier  from  liability  for  injuries  caused  by  its  negligence,  in  a  case  aris- 
ing out  of  an  Injury  occurring  in  New  Jersey,  and  governed  by  the  law  of 
that  state,  the  fact  that  the  pass  is  a  gratuity  will  be  held  sufficient  to  defeat 
plaintiff's  action.— Railroad  Co.  v.  Bausch,  7  AtL  731. 

[h]  (Pa.  Sup.  1887)  Although  the  fact  that  a  pass  limiting  liability  Is  a  mere 
gratuity  Is  sufficient  in  New  Jersey  to  defeat  an  action  by  the  passenger 
against  the  carrier  for  negligence,  yet  an  action  will  lie  if  the  pass,  though 
not  paid  for  directly,  was  given  In  part  consideration  of  a  lease,  to  the  em- 
ployer of  the  passenger,  of  land  belonging  to  the  carrier.— Railroad  Co.  v. 
Bausch,  7  AU.  731. 

[i,  j]  (Tex.  Civ.  App.  1893)  The  rule  that  a  person  who  is  on  a  train  of  cars 
through  courtesy  of  the  railroad  company  cannot  recover  for  Injuries  result- 
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Ing  from  the  negligence  of  Us  employes  does* not  obtain  in  Texas.— Campbell  v. 
Harris,  23  S.  W.  35,  4  Tex.  Qv.  App.  636. 

LkJ  (Tex.  Civ.  App.  1894)  In  an  action  against  a  railroad  company  for  in- 
juries to  a  child  while  on  its  cars  as  a  licensee,  defendant's  liability  to  the 
child  is  not  the  same  as  it  would  be  to  its  employes  in  and  about  the  same 
cars.— Railway  Co.  v.  Cnim,  25  S.  W.  1126,  6  Tex.  Civ.  App.  702. 

IIJ  (L'tah  Sup.  1893)  Where  a  person,  believing  he  has  a  right  to  do  so,  rides 
on  a  freight  train  with  the  consent  of  the  conductor  in  charge,  and.  while 
BO  riding,  is  injured  through  the  negligence  of  the  trainmen,  the  company  is 
liable  to  him  as  a  passenger,  though  such  train  be  one  which,  by  the  rules  of 
the  company,  was  not  allowed  to  carry  passejigers.— Everett  v.  Railway  Co., 
34  Pae.  289,  9  Utah,  340. 

2.  Postal  Clerks. 

[a]  (Ind.  Sup.  ,1893)  A  United  States  railway  postal  clerk,  who  has  fin- 
ished his  regular  run,  and  is  on  a  train  returning  home,  riding  free  on  the 
strength  of  his  |)hotograph  commission,  in  accordance  with  the  custom  of  the 
railroad  company  under  its  contract  to  carry  the  mails,  is  a  passenger,  and 
entitled  to  damages  resulting  from  the  negligence  of  the  railroad's  employes. 
whether  he  is  riding  in  a  passenger  car  or  is  in  the  postal  car  assisting  his 
fellow  clerks  in  handling  the  mails.— Railway  Co.  v.  Ketcham,  33  N.  E.  116, 
133  Ind.  346. 

[b]  (Mo.  Sup.  1891)  One  in  the  employ  of  the  United  States  mail  service, 
and  engaged  in  distributing  mall  in  a  car  carried  by  a  railroad  company  for 
that  purpose,  Is  a  passenger  upon  such  train,  so  far  as  the  company's  liability 
for  injury  is  concerned.— Mellor  v.  Railway  Co.,  16  S.  W.  849,  105  Mo.  455. 

[c]  (Ohio  C.  C.  1896)  A  contract  made  in  the  District  of  Columbia  by  a  rail- 
road company  with  the  United  States  as  to  the  transportation  of  mails  and 
postal  clerks  being  governed  by  the  law  of  the  United  States,  and  the 
supreme  court  of  the  United  States  having  held  that  a  postal  clerk  in  cars 
carried  under  contract  with  the  government  Is  not  a  passenger,  a  state  statute 
limiting  the  liability  of  railroad  companies  for  injuries  to  persons  other  than 
passengers  applies  to  an  injury  to  a  postal  clerk  thus  carried.— Railroad  Co.  v. 
Bishop,  7  Ohio  Dec.  73. 

[d]  (Tex.  Sup.  1891)  A  United  States  mail  agent,  who  sustains  injury  while 
riding  in  the  postal  car  through  the  negligence  of  the  railway,  is  entitled  to 
recover  damages  therefor,  irrespective  of  any  question  as  to  the  company's 
compensation  for  transporting  him.— Railway  <Jo.  v.  Wilson,  15  S.  W.  280, 
79  Tex.  371. 

S.  Trainmen^  etc. 

[a]  (Colo.  Sup.  1893)  Deceased  asked  a  freight  conductor  on  defendant's 
railroad  to  carry  him  free  to  a  certain  point,  saying  that  he  had  formerly  been 
a  railroad  man,  and  was  a  cripple.  The  conductor  refused.  After  the  train 
had  proceeded  some  distance,  however,  the  conductor  found  deceased  in  the 
<^boose.  There  were  also  in  the  caboose  several  persons  traveling  with  stock, 
as  well  as  a  fireman  seeking  employment,  none  of  whom  were  provided  with 
transportation,  or  paid  fare.  The  conductor,  not  liking  to  put  deceased  off 
late  at  night,  in  the  open  country,  allowed  him  to  ride.  Held,  that  deceased 
was  not  a  passenger,  within  Mills'  Ann.  St.  §  1508,  furnishing  a  right  of 
action  for  injuries  to  passengers  in  certain  cases.— Railroad  Co.  v.  Headland, 
33  Pac.  185,  18  Colo.  477. 

[b]  (Ind.  Sup.  1894)  A  railroad  company  is  not  liable  for  injury  to  a  person 
thrown  from  a  car  through  negligence  of  the  trainmen,  he  being  engaged  In 
working  his  passage  under  an  arrangement  with  the  conductor  and  brake- 
man;  they  having  no  authority  to  employ  assistance,  and  there  being  no 
eostom  or  regulation  of  the  company  permitting  the  payment  of  fare  by  work 
on  the  train.— Cooper  v.  Railroad  Co.,  36  N.  E.  272.  136  Ind.  366. 

[c]  (Mass.  Sup.  1891)  The  fact  that  a  person  injured  in  a  collision  while 
riding  on  a  freight  train  at  the  invitation  of  the  conductor  was  an  old  employe* 
of  the  railroad  company,  and  that  some  of  the  conductors  had  permitted 
old  employes  to  ride  on  their  freight  trains.  Is  not  sutticient  to  establish  a  cus- 
tom which  would  make  the  company  liable  to  him  as  a  passenger,  in  the 
absence  of  evidence  showing  that  the  general  officials  of  the  road  had  notice 
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of  the  action  of  the  conductors,  or  that  such  action  had  so  long  continued  a» 
to  give  rise  to  a  presumption  of  Icnowledge  by  these  officials.— Powers  v.  Rail- 
road Co.,  26  N.  E.  446,  153  Mass.  188. 

[d]  (Tex.  Civ.  App.  1893)  Plaintiff  was  foreman  of  a  gang  of  defendant's 
men,  and  also  Icept  a  boarding  car.  Plaintiff's  wife  was  staying  on  the  car 
by  the  permission  and  at  the  suggestion  of  defendant's  agent,  under  whose 
orders  plaintiff  was  working  at  the  time  she  was  injured;  and  the  accident 
was  caused  by  the  negligence  of  a  conductor.  Held,  that  defendant  was  liable. 
—Campbell  v.  Harris,  23  S.  W.  35,  4  Tex.  Civ.  App.  636. 

4.  Stockmen, 

[a]  (U.  S.  C.  C.  A.  8th  Circuit,  1893)  Plaintiff,  who  was  In  charge  of  stock 
on  a  freight  train,  went  forward  while  the  train  had  stopped,  to  examine  hl» 
stock.  The  train  started  suddenly,  and,  finding  that  from  Its  speed  be  could 
not  board  the  caboose  from  the  ground,  he  got  upon  the  top  of  the  train,  to 
walk  back  to  the  caboose,  as  It  was  customary  for  cattle  men  to  do  under 
the  circumstances.  He  did  not  look  towards  the  front  of  the  train,  and  was 
struck  by  a  bridge.  //e/</,  that  defendant  cannot  complain  of  an  Instruction 
that  the  plaintiff  was  a  passenger,  and  that  carriers  must  exercise  the  highest 
degree  of  care  towards  passengers,  where  the  court  adds  that  the  general 
rule  should  not  l)e  applied  to  one  who  becomes  a  passenger  on  a  freight 
train  for  the  purpose  of  looking  after  his  stock.— Railway  Co.  v.  Carpenter, 
5  C.  C.  A.  551,  56  Fed.  451. 

[b]  (111.  Sup.  1895)  A  person  who  is  riding  on  a  freight  train  In  charge  of 
stock  in  shipment,  with  the  consent  of  the  railroad  company,  whether  on  a 
regular  ticket  or  on  a  drover*s  pass,  is  a  passenger,  and  the  carrier  owes  him 
the  same  duty  as  other  passengers  traveling  on  passenger  trains,  whicli  re- 
quires It  to  use  the  highest  reasonable  and  practicable  skill  and  diligence  to 
protect  him  from  Injury.— Railroad  Co.  v.  Blumenthal,  43  N.  E.  809.  160 
111.  40,  affirming  57  111.  App.  538. 

[c]  (Minn.  Sup.  1891)  Plaintiff  delivered  live  stock  to  defendant  railroad 
company  for  transportation  to  S.,  under  a  contract  which  provided  that  plain- 
tiff should  load  and  unload  the  stock,  feed,  water,  and  attend  the  stock  at 
his  own  expense  and  risk,  and  keep  the  same  securely  fastened.  The  var  con- 
taining the  stock  arrived  at  S.  In  the  night,  and  was  placed  on  a  side  track, 
and  plaintiff,  after  an  absence  of  a  few  minutes,  returned  to  the  car,  and  lay 
down.  Held  that,  although  plaintiff  had  ceased  to  be  a  passenger,  yet.  If 
a  prudent  attention  to  the  stock  required  him  to  remain  in  the  car,— and  of 
this  the  jury  was  to  be  the  judge.— defendant  was  bound  to  exercise  care  ta 
avoid  injuring  plaintiff  while  he  was  so  in  the  car.— Orcutt  v.  Railroad  Co., 
47  N.  W.  1068,  45  Minn.  368. 

[d]  (Minn.  Sup.  1891)  Where  a  party  having  the  care  of  stock  In  a  freight 
car  in  the  train  on  which  he  is  a  passenger,  requiring  his  attention,  attempts 
to  enter  the  car  with  the  sanction  of  the  conductor,  and  under  his  assurance 
that  It  would  be  safe,  and  that  he  would  have  ample  time  to  do  so  before 
the  train  moved,  and  is  injured  by  the  sudden  and  unexpected  movement  of 
the  train  while  In  the  act  of  entering  the  car,  the  company  Is  liable  to  him 
In  damages.— Olson  v.  Railroad  Co.,  48  N.  W.  445,  45  Minn.  536. 

[e]  (Neb.  Sup.  1896)  In  an  action  for  damages  from  injuries  inflicted  by 
an  engine  upon  a  shipper  of  live  stock,  who  was  accompanying  and  caring 
for  such  stock  under  a  drover's  pass,  the  question  of  the  existence  of  negli- 
gence such  as  would  give  rise  to  a  cause  of  action,  or  of  such  contributory 
negligence  as  would  defeat  it,  is  one  of  fact,  to  be  determined  by  the  jury.— 
Railway  Co.  v.  Crow,  66  N.  W.  21,  47  Neb.  84. 

[f]  (Neb.  Sup.  1898)  A  shipper  of  live  stock,  who  receives  a  pass  to  enable 
him  to  accompany  and  care  for  his  stock  in  transit,  assumes  only  such 
dangers  as  result  from  his  peculiar  duties  while  the  railroad  Is  being  carefully 
operated.— Railroad  Co.  v.  Crow,  74  N.  W.  1066. 

[g]  (Tex.  Civ.  App.  1893)  A  provision  in  a  contract  of  shipment  of  live  stock 
that  the  shipper,  to  whom  a  shipper's  pass  on  the  same  train  was  given, 
should  feed  and  water  the  animals  on  the  way.  Is  not  void  as  an  attempt 
by  the  carrier  to  relieve  itself  of  Its  duty  In  that  respect  but  Is  a  license  to 
the  shii)per  to  look  after  his  stock;  and  he  does  not,  by  exercising  such  li- 
cense, lose  his  status  as  a  passenger,  so  as  to  preclude  him  from  recovering 
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for  injuries,  while  so  engaged,  caused  by  the  carrier's  negligence.— Railway 
Co.  Y.  Armstrong,  23  S.  W.  236,  4  Tex.  Civ.  App.  14a 

[h]  (Utah  Sup.  1896)  The  defendant  entered  into  a  contract  with  one  N. 
to  transport  sheep,  under  which  plaintiff  accompanied  them  as  an  attendant. 
The  cars  in  which  the  sheep  were  placed  were  provided  with  doors  at  either 
end,  so  that  the  attendants  could  pass  from  the  caboose  through  the  cars, 
and  care  for  the  sheep.  On  the  way  the  conductor  put  on  three  refrigerator 
cars,  between  the  sheep  cars  and  the  caboose;  thus  obliging  the  plaintiff, 
against  his  protests,  to  cross  the  refrigerator  cars,  on  the  running  boards  on 
top  of  these  cars,  which  were  higher  than  those  containing  the  sheep.  At 
a  certain  point  on  the  road  the  train  passed  through  a  snowshed,  which  was 
built  before  the  construction  of  the  refrigerator  cars,  and  was  not  high  enough 
for  a  person  to  walk  on  top  of  the  cars  when  passing  through  the  shed.  The 
conductor  gave  the  plaintiff  no  warning  of  the  shed,  nor  of  the  danger  arising 
from  walking  on  top  of  the  refrigerator  cars  while  passing  through  said 
shed.  Plaintiff  had  been  in  the  cars  to  care  for  the  sheep,  and  was  returning 
to  ^he  caboose,  with  his  back  to  the  engine,  walking  on  one  of  the  refrig- 
erator cars,  when  he  was  struck  by  a  crossplece,  and  received  the  injury 
complained  of.  There  was  no  whistle  sounded  or  warning  given  when  the 
train  approached  the  snowshed.  Held  error  to  giant  a  motion  for  a  nonsuit— 
Saunders  v.  Southern  Pac.  Co.,  44  Pac.  932,  13  Utah,  275. 

5.  Persons  Assisting  Passengers. 

[a]  (Ark.  Sup.  1892)  If  the  employ^  of  a  railroad  offer  to  assist  a  lady  to 
a  seat  in  one  of  its  cars,  no  other  person  has  a  right  to  enter  the  car  for 
that  purpose,  and,  if  he  does  so,  the  company  owes  him  no  duty,  except  not 
to  injure  him  wiUfully  or  wantonly.— Lawton  v.  Railway  Co.,  18  S.  W.  543,  55 
Ark.  428. 

[bj  (Ga.  Sup.  1889)  Where  plaintiff  went  on  board  defendant's  train  at  a 
station  to  assist  his  daughter  and  her  infant  children  in  securing  seats  as 
passengers,  and  the  train,  after  stopping  the  usual  time,  started  before  plain- 
tiff got  off  and  without  having  given  any  notice  to  him,  he  could  not  recover  for 
injuries  received  in  alighting  from  the  train  while  in  motion,  in  the  absence 
of  evidence  that  defendant's  agents  knew  that  he  had  come  aboard,  or  of 
any  usage  or  custom  to  give  notice  in  such  cases.— Coleman  v.  Railroad  Co., 
10  S.  B.  498,  84  Ga.  1. 

[c]  (Ind.  Sup.  1889)  An  Instruction  that,  if  defendant  agreed  to  receive  the 
invalid  as  a  passenger,  it  was  necessary  for  lilm  to  be  carried  into  the  car, 
and  that  defendant's  conductor  knew,  or  had  reasonable  grounds  to  believe, 
that  plaintiff  entered  the  car  as  an  assistant  in  carrying  the  invalid,  the  jury 
may  find  that  plaintiff  rightfully  entered  the  car,  and  that  defendant  owed 
him  the  same  duties  while  rendering  such  assistance  and  while  leaving  the 
car  as  it  owed  Its  passengers,  is  correct— Railroad  Co.  v.  Crunk,  21  N.  E.  31, 
119  Ind.  542. 

[d]  (Mo.  Sup.  1893)  It  is  not  negligence  for  a  carrier  to  start  its  train  at  a 
station  before  a  person  who  has  assisted  a  passenger  on  board  has  had  time 
to  get  off,  unless  it  has  notice  of  his  intention  to  get  off.— Yarnell  v.  Railroad 
Co.,  21  S.  W.  1,  113  Mo.  570. 

[e]  (Tex.  Civ.  App.  1894)  A  complaint  alleging  that  plaintiff  procured  one 
P.,  about  to  become  a  passenger  on  defendant's  train,  to  transport  his  bag- 
gage; that  it  was  defendant's  custom  to  permit  persons  to  assist  passengers, 
with  their  baggage,  into  its  trains;  and  that  plaintiff  assisted  P.  to  enter  de- 
fendant's train  with  plaintiff's  baggage,  and,  while  leaving  the  car,  was 
Injured  by  the  careless  and  wanton  conduct  of  defendant  in  causing  the  loco- 
motive to  run  into  the  car,- was  demurrable,  since  plaintiff  was  a  tres- 
passer, and  defendant  was  bound  to  abstain  from  injuring  him  only  after 
being  aware  of  his  danger.— Andrews  v.  Railway  Co.,  25  S.  W.  1(H0. 

[fl  (Tex.  Civ.  App.  18D4)  In  an  action  for  personal  injuries  to  plaintiff  while 
ali^ting  from  a  railway  train  after  bidding  a  passenger  good-by,  it  is  error 
to  refuse  to  charge  that,  in  order  to  found  a  verdict  for  plaintiff  on  the  fact 
'that  the  station  was  not  properly  lighted,  the  jury  must  first  find  that  de- 
fendant, in  starting  its  train,  violated  somo  duty  it  owed  to  plalntiff.—Rail- 
way  Co.  V.  Miller,  27  S.  W.  905,  8  Tex.  Civ   App.  241. 

[g]  (Tex.  Civ.  App.  1895)    A   person   who   boards   a  train   merely  to  assist 


Digitized  by 


Google 


168  31  C.  C.  A.   REPORTS. 

another  to  a  seat  must  give  notice  of  his  intention  to  get  off,  to  hold  the  com- 
pany liable  for  not  giving  him  time  therefor;  ttie  train  having  stopped  the 
usual  and  a  reasonable  time  for  passengers  to  get  on  and  off.  and  he  having 
of  his  own  volition  Jumped  off  after  It  had  started.— Dillingham  v.  Pierce,  31 
S.  W.  203. 

IL  Contracts  Releasing  Carrier  from  Liability. 

1.  In  OeneraL 

[a]  (111.  App.  1890)  A  stipulation  in  a  free  pass  that  the  railway  company 
shall  only  be  liable  for  gross  negligence  is  valid.— Railroad  Co.  v.  Hawk,  36 
lU.  App.  327. 

[b]  (111.  App.  1895)  A  person  riding  on  a  pass  may  recover  for  personal 
injuries  received  through  gross  negligence  of  the  company,  though  the  pass 
contains  a  condition  that  he  shall  assume  all  risks  of  accident— Railroad 
Co.  V.  0*Keefe,  63  111.  App.  102. 

[c]  (Mass.  Sup.  18J)0)  Where  one  accepts,  as  a  gratuity,  a  free  pass,  jm 
agreement  to  assume  all  risk  of  accident  which  may  happen  to  him  while 
traveling  thereon,  by  which  he  may  be  Injured  in  his  person,  is  valid;  and 
one  availing  himself  of  such  a  ticket  is  estopped  to  deny  that  he  made  the 
agreement  expressed  therein  because  he  did  not  and  was  not  requested  to  sign 
it.— Quimby  v.  Railroad  Co.,  23  N.  E.  205,  150  Mass,  365. 

[d]  (Mass.  Sup.  1892)  A  contract  whereby  a  passenger,  in  consideration  of 
being  allowed  by  a  railroad  company  to  ride  in  the  baggdge  car,  agrees  to 
''assume  all  risk  of  accidents  and  injuries  resulting  therefrom,  and  hold  said 
company  free  and  discharged  from  all  claims  and  demands  in  any  way 
growing  out  of  ajiy  Injuries  received  by  him  while  so  riding,"  relieves  the 
company  from  liability  to  the  passenger  for  injuries  received  by  him  while 
so  riding,  though  his  being  in  the  ba^rgage  car  did  not  contribute  to  the  In- 
jury.—Hosmer  V.  Railroad  Co.,  31  N.  E.  652,  150  Mass.  506. 

[e]  (Me.  Sup.  1894)  One  who  uses  a  free  pass  for  carriage,  containing  a 
condition  that  he  will  assume  all  risk  of  personal  injury,  is  deemed  to  have 
accepted  it  on  that  condition,  whether  he  reads  it  or  not.— Rogers  v.  Steamboat 
Co.,  29  Atl.  1069.  86  Me.  261. 

[t]  (Me.  Sup.  1894)  A  condition  in  a  free  pass  exempting  the  carrier  from 
all  liability  for  personal  injury  is  valid.— Rogers  v.  Steamboat  CJo.,  29  Atl. 
1069,  86  Me.  261. 

[g]  (Tex.  Civ.  App.  1892)  Where  plaintiff,  by  a  written  contract  with  de- 
fendant railway  company.  In  consideration  of  transportation  between  certain 
points  agrees  not  to  hold  defendant  for  any  damages  or  Injury  suffered  during 
the  journey,  defendant  Is  not  liable  for  mental  suffering  caused  plaintiff  by 
his  ejection  from  a  train  on  a  road  other  than  its  own.  Harris  v.  Howe,  12 
S.  W.  224,  74  Tex.  534,  and  Railway  Co.  v.  Baird,  12  S.  W^  530,  75  Tex.  256, 
followed.— Railway  Co.  v.  Campbell,  20  S.  W.  845,  1  Tex.  Civ.  App.  509. 

2,  Express  Messengers  and  Employes  of  Other  Contracting  Companies. 

[a]  (U.  S.  C.  C.  Ohio,  1897)  A  railroad  company  carrying  an  express  mes- 
senger In  a  special  car  under  a  contract  with  the  express  company  cannot,  by 
such  contract,  limit  its  liability  for  injuries  to  him  caused  by  negligence. — 
Volght  V.  Railway  Co.,  79  Fed.  561. 

[b]  (Ind.  Sup.  1M»6)  The  mere  fact  that  an  express  messenger  has  contract- 
ed with  the  express  company  to  assume  all  risks  of  Injury  while  in  its  employ- 
ment, however  occasioned,  will  not  entitle  a  railroad  company  by  which  such 
messenger  Is  trniisported  to  the  benetit  of  such  contract,  of  which  it  had  no 
knowledge.— Railway  Co.  v.  Keefer,  44  N.  E.  796,  146  Ind.  21. 

[c]  (Ind.  Sup.  1890)  A  railroad  company  which  undertakes,  as  a  matter  of 
accommodation,  or  by  special  engagement,  to  carry  an  express  messenger, 
whom  it  is  not  bound  to  carry,  l)ecomcs  a  private  carrier,  or  bailee  for  hire, 
as  to  the  thing  so  carried,  and  may  protect  itself  by  contract  from  the  result 
of  its  negligence  in  respect  thereto.— Railway  Co.  v.  Keefer,  44  X.  E.  796,  146 
Ind.  21.  . 

[d]  (Ind.  Sup.  1897)  An  express  messenger  who  goes  upon  a  railroad  com- 
pany's premises  by  the  license  given  the  exprcs.s  company-  by  the  railroad 
company  is  bound  to  know  that  his  rights  rest  on  a  private  contract  between 
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the  two  companies,  to  which  he  is  subject  In  the  performance  of  his  duties, 
iind  is  chargeable  with  knowledge  of  limitations  therein  on  the  railroad  com- 
pany's liability  for  injuries— Railway  Co.  v.  Mahony,  46  N.  E.  917,  148  Ind. 
196. 

[e]  (Minn.  Sup.  1896)  A  contract  between  a  railroad  company  and  a  news 
agent  on  its  train,  exempting  the  company  from  liability  for  injuries  to  the 
agent  caused  by  its  negligence,  is  yoid  as  against  public  policy,  as  respects 
negligence  consisting  in  the  violation  of  a  statute  requiring  trains  to  be 
stopped  a  certain  distance  from  railway  crossings.— Starr  v.  Railway  Co., 
60  N.  W.  632.  67  Minn.  18. 

[t]  (N.  Y.  App.  1891)  The  contract  with  an  express  company  cannot  operate 
to  relieve  the  railroad  company  from  the  same  duty  to  protect  a  messenger 
that  it  owes  any  other  passenger,  or  from  the  same  liability  for  its  negligence. 
—Brewer  v.  Railroad  Co.,  26  N.  B.  324,  124  N.  Y.  59,  affirming  45  Hun,  595. 

[g]  (N.  Y.  App.  1891)  A  clause  in  a  contract  between  an  express  company 
and  a  railroad  company  that  the  latter  is  "hereby  expressly  released  from 
and  guarantied  against  any  liability  for  any  damage  done  to  the  agents  of 
the  [express  company],  whether  in  their  employ  as  messengers  or  other- 
wise," is  not  such  an  unequivocal  exemption  of  the  railroad  company  as  will 
bar  an  action  against  dt  for  the  death  of  an  express  messenger,  injured  while 
on  the  road  by  the  negligence  of  its  servants.— Kenney  v.  Railroad  Co.,  26 
N.  E.  626,  125  N.  Y.  422,  affirming  7  N.  Y.  S.  255. 

[h]  (N.  Y.  Sup.  1889)  An  agreement  between  a  railroad  company  and  an 
express  company,  that  the  former  shall  not  be  liable  for  any  injury  done  to 
an  employ^  of  thte  latter,  It  being  part  of  a  contract  by  which  the  former 
was  te  carry  goods  for  the  latter  at  special  rates,  and  to  allow  a  messenger 
of  the  latter  to  go  on  each  train  free  of  charge,  does  not  exonerate  the  rail- 
road company  from  liability  for  its  negligence  resulting  in  the  death  of  a  mes- 
Benger,  who  was  ignorant  of  such  agreement— Kenney  v.  Railroad  Co.,  7 
N.  Y.  Supp.  255,  54  Hun,  143. 

[1]  (N.  Y.  Super.  Ct  1890)  By  a  contract  between  a  railroad  company  and 
a  telegraph  company,  the  former  agreed  to  pass  the  officers  and  employ^  of 
the  telegraph  company  when  traveling  on  telegraphic  business,  provided  they 
had  passes  of  the  railroad  company,  "in. which  all  responsibility  of  the  rail- 
road company  for  any  loss  or  damage  or  injury  to  said  officers  and  employes 
fihall  be  waived  and  released  in  the  form  usual  in  such  cases."  In  an  action 
against  the  railroad  company  for  injuries  by  Its  negligence  to  a  telegraphic 
employ^,  defendant  offered  in  evidence  the  contract,  and  also  oflPered  to  prove 
that  at  the  time  of  the  injury,  plaintiff  was  riding  upon  a  pass  Issued 
thereunder,  on  business  of  the  telegraph  company.  Hdd,  that  this  did  not 
constitute  a  defense.  In  the  absence  of  proof  of  the  stipulations  contained 
tn  the  pass,  as  the  contract  did  not  exempt  from  liability  for  negligence, 
but  provided  for  a  release  therefrom  to  appear  on  the  pass.— Elliott  v.  Rail- 
road Co..  11  N.  Y.  Supp.  691. 

S.  Stockmen,  etc. 

[a]  (V.  S.  C.  C.  A.  1st  Circuit  1898)  Provisions  in  a  contract  for  transporta- 
tion of  cattle  by  rail  that  when  the  person  accompanying  them  shall  leave 
the  caboose,  and  pass  over  or  along  the  cars  or  track,  he  shall  do  so  at  his 
own  sole  risk,  and  that  the  carrier  will  not  be  required  to  stop  or  start  Its 
trains  at  or  from  depots  or  platforms,  do  not  extend  the  exemptions  beyond 
the  ordinary  hazards  peculiar  to  the  running  of  stock  and  freight  trains  and 
to  freight  yards,  and  consequently  do  not  include  damage  by  a  water  spout 
which  Is  negligently  permitted  to  project  coo  near  the  moving  cars.— Railroad 
CJo.  V.  Nichols,  29  C.  C.  A.  500,  85  Fed.  94.5. 

[bl  (IT.  S.  C.  C.  A.  3d  Circuit  1895)  Where  a  railroad  contracts  to  carry  a 
car  of  live  freight  wifli  a  man  in  charge,  who  is  to  travel  free,  which  ear 
Is  to  be  carried  to  its  destination  over  a  connecting  road,  and  the  connecting 
road  receives  the  car  with  a  through  waybill,  stating  such  condition,  the  man 
in  charge  of  the  car  is  a  passenger  for  hire  on  such  connecting  road,  and  a 
release  of  damages  exacted  from  him  Is  without  consideration,  and  void.— 
Railroad  Co.  v.  Ashley,  14  C.  C.  A.  Hi\H,  67  Fed.  209. 

[c]  a^.  S.  C.  C.  A.  8th  Chrcult  1898)    A  condition  in  a  cattle  dealer's  ticket 
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limiting  the  extent  of  tlie  railroad  company's  liability  "to  him"  in  case  of  an 
accident  does  not  apply  to  the  statutory  liability  in  favor  of  his  next  of  kin 
In  case  of  his  death  by  the  company's  negligence.— Clark  v.  Geer,  86  Fed.  447. 

[d]  (111.  App.  1896)  A  shipper  injured  while  riding  on  a  train,  under  a 
contract  that  he  shall  care  for  his  own  stock,  and  that  he  must  ride  in  the 
caboose,  may  recover,  although  he  was  In  the  car  with  his  stock.  If  he  was 
properly  and  necessarily  engaged  in  caring  for  it  at  the  time.— Railroad  Co. 
V.  Beebe,  69  111.  App.  363. 

[e]  (Ind.  Sup.  1890)  In  a  contract  by  a  railroad  company  for  the  transporta- 
tion of  cattle,  a  stipulation  is  void  by  which,  in  consideration  of  a  free  pass, 
the  person  in  charge  of  the  cattle  releases  the  company  from  liability  for  any 
injury  sustained  by  him;  and  the  responsibility  for  negligence,  and  the  pre- 
sumption thereof  from  a  collision,  are  the  same  In  such  case  as  in  case  of  an 
injury  to  a  passenger  who  pays  full  fare.— Railway  Co.  v.  Faylor,  25  N.  E. 
869,  126  Ind.  126. 

[f]  (Neb.  Sup.  1896)  A  provision  in  a  contract  for  the  shipment  of  live  stock, 
under  which  a  shipper's  pass  is  issued,  that  the  person  traveling  on  the  pass 
shall  be  deemed  an  employ6  of  the  railroad  company,  and  entitled  to  recover 
of  the  company  only  for  such  injuries  or  damages  as  might  be  recovered  by 
a  regular  employ^,  is  invalid,  in  so  far  as  it  requires  Such  person  to  assume 
risks  beyond  those  incidental  to  taking  care  of  the  stock,  and  hence  to  that  ex- 
tent does  not  preclude  a  recovery  by  such  person  for  personal  injuries  caused 
by  neglect  of  the  company  to  perform  its  duties  as  a  common  carrier  for 
hire.— Railway  Co.  v.  Tletken,  68  N.  W.  336,  49  Neb.  130. 

[g]  (N.  Y.  Sup.  1891)  A  shipper  of  cattle  entered  Into  a  contract  with  de- 
fendant railroad  company  whereby.  In  consideration  of  reduced  rates  of 
transportation,  and  a  free  pass  to  accompany  the  cattle,  he  released  defendant 
from  all  damages  to  such  cattle,  except  such  as  might  arise  from  the  fraud 
or  willful  misconduct  of  the  company.  Plaintiff  was  employed  by  the  shipper 
to  go  with  the  cattle,  and  was  designated  in  the  contract  and  in  the  waybill 
as  in  charge  free.  Held,  that  the  contract  with  the  shipper  did  not  affect 
defendant's  liability  to  plaintiff  for  injuries  received  while  traveling  In  charge 
of  such  cattle.— Porter  v.  Railroad  Co.,  13  N.  Y.  Supp.  491,  59  Hun,  177. 

[h]  (N.  Y.  Sup.  1891)  Plaintiff  was  in  charge  of  a  car  load  of  horses.  Be- 
fore arriving  at  B.,  the  conductor  told  plaintiff  that  he  would  thereafter 
have  to  ride  in  the  car  with  bis  horses;  that  at  B:  the  train  would  stand  for 
45  minutes  where  left;  and  that  plaintiff  could  get  supper,  and  then  take  the 
train.  At  B.  plaintiff  left  the  train  for  supper,  and  returned  In  about  30 
minutes,  when  the  train  had  been  shifted  two  tracks  further  off,  and  a 
locomotive  attached  to  its  rear.  To  get  on  the  train,  plaintiff  had  to  walk 
around  such  engine  by  a  passage  used  by  defendant  only  in  connection  with 
its  cattle  yards.  He  passed  close  to  the  engineer,  who  was  looking  in  the  di- 
rection plaintiff  was  going.  While  entering  the  car  by  the  side  door,  the 
train  started,  injuring  plaintiff.  Plaintiff  was  riding  on  a  ticket  issued  to 
drovers,  and  which  contained  a  clause  that,  if  the  person  in  charge  of  the 
stock  should  leave  the  caboose  and  pass  along  the  train  or  track,  it  was  at 
his  own  risk  of  personal  Injury.  Held,  that  this  did  not  relieve  defendant 
of  its  liability.— Pitcher  v.  Railway  Co.,  16  N.  Y.  Supp.  62,  61  Hun,  623. 

[11  (N.  Y.  Sup.  1895)  The  fact  that  a  person  In  charge  of  his  employer's 
horses,  who  takes  passage  in  the  car  in  which  the  horses  are  being  transport- 
ed, without  having  made  any  personal  contract  with  the  railroad  company, 
knows  that  his  employer  made  arrangements  with  the  railroad  company  for 
his  transportation,  does  not  charge  him  with  knowledge  that  the  contract 
between  his  employer  and  the  company  exempted  the  company  from  liability 
for  any  injuries  that  might  be  received  by  him  while  traveling  in  such  car.— 
Coppock  V.  Railroad  Co.,  34  N.  Y.  Supp.  1039,  89  Hun.  186. 

[j]  (S.  Dak.  Sup.  1894)  A  special  contract  for  transporting  live  stock  and 
emigrant  movables,  made  between  a  railroad  company  and  a  shipper,  that  the 
shipper  may  pass  upon  the  same  train  to  care  for  his  stock,  and  load  and  un- 
load the  same,  at  his  "own  risk  of  personal  injury,  from  whatever  cause."  Is 
a  valid  contract,  and  exonerates  the  carrier  from  all  liability  for  any  injury 
to  the  shipper  while  a  passenger  upon  such  train,  not  caused  by  the  gross 
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negligence,  fraud,  or  willful  wrong  of  the  company  or  Its  servants.— Meuer 
V.  RaUway  Co.,  59  N.  W.  W5,  5  S.  D.  568. 

[k]  (S.  Dak.  Sup.  1894)  A  shipper  who  has  the  right  to  pass  on  a  train  with 
his  cattle,  **at  his  own  risk  of  personal  injury,  from  whatever  cause,"  la 
within  the  exemption  of  such  a  contract  while  unloading  his  stock  after  the 
car  has  arrived  at  its  destination,  though  before  the  Injury  the  shipper  had 
left  the  car  to  get  lanterns  and  assistance.— Meuer  v.  Railway  Co.,  59  N.  W. 
945.  5  S.  D.  568. 

[1]  (Tex.  Civ.  App.  1898)  A  shipper  of  stock  given  a  pass  to  accompany  the 
same  Is  a  passenger,  entitled  to  recover  of  the  carrier  for  Injury  through 
negligence  of  employes,  notwithstanding  stipulation  In  contract  that  he  feed 
and  water  his  stock,  and  during  the  passage  be  deemed  an  employ^  of  the 
company,  and  assume  all  risks  incident  to  his  employment.— Railway  Co.  v. 
Nelson,  44  S.  W.  179. 

III.  Defenses. 
Contributory  Negligence. 

[a]  (111.  Sup.  1887)  Deceased,  a  shipper  of  stock,  was  entitled  to  transporta- 
tion from  the  switch  yard  to  the  stock  yards  The  only  means  furnished 
were  the  top  of  a  stock  car  or  the  engine.  By  direction  of  the  engineer,  he 
got  upon  the  footboard  of  the  engine.  The  defendant  asked  for  the  Instruc- 
tion that  common  prudence  dictated  that  he  should  put  himself  in  the  safest 
place  possible,  and,  If  the  engine  was  not  as  safe  as  the  car,  he  was 
guilty  of  negligence.  Held,  that  the  instruction  was  properly  refused,  as  It 
Ignored  the  question  whether  the  deceased  was  directed  to  take  the  place  he 
did  by  defendant's  servants,  and  also  their  negligence  in  the  management 
of  the  engine.— Railroad  Co.  v.  Brown,  14  N.  E.  197,  123  111.  162. 

[b]  (Kan.  Sup.  1889)  Where  a  shipper  of  stock  over  defendant's  road  at  the 
request  of  the  conductor  voluntarily  goes  upon  the  top  of  a  freight  car  to 
help  signal,  and  Is  Injured  by  a  sudden  motion  of  the  train,  defendant  is  not 
liable  therefor.— Railroad  Co.  v.  Llndley,  22  Pac.  703,  42  Kan.  714. 

[c]  (Md.  App.  1890)  A  postal  clerk  of  the  railway  mail  service,  holding  a 
photographic  commission  entitling  him  to  ride  as  a  passenger  on  a  railroad 
train  while  on  duty  and  In  returning  home,  who,  with  the  conductor's  permis- 
sion, rides,  while  off  duty,  on  his  way  home.  In  the  postal  car,  Is  not  per  se 
guilty  of  contributory  negligence,  so  as  to  defeat  an  action  for  his  death, 
caused  by  a  collision,  though  the  postal  car  was  subject  to  greater  risks  than 
the  cars  intended  for  passengers,  and  if  he  had  remained  in  the  smoking  car, 
in  which  he  commenced  his  journey,  he  would  probably  have  escaped  injury. 
—Railroad  Co.  v.  State,  18  Atl.  1107,  72  Md.  36. 

[d]  (Neb.  Sup.1896)  Where  one  traveling  on  a  stock  shipper's  pass  was 
suddenly  notified  that  his  train  was  leaving  the  station,  and,  on  reaching  the 
moving  train,  was  ordered  by  the  conductor  to  board  a  freight  car  some  dis- 
tance ahead  of  the  caboose,  and  fearing  that  If  he  waited  for  the  caboose  he 
would  be  unable  to  board  It,  because  of  the  Increasing  speed  of  the  train, 
and  not  knowing  of  the  danger  attending  the  boarding  of  a  freight  car,  at- 
tempted to  obey  the  order,  and  received  injuries,  tne  question  whether  he  was 
guilty  of  contributory  negligence  was  for  the  jury.— Railway  Co.  v.  Tietken, 
68  N.  W.  aS6.  49  Neb.  130. 

le]  (Tex.  Sup.  1891)  Where  the  plaintiff,  who  was  a  United  States  mail 
agent,  was  riding  in  the  proper  place  In  his  car,  the  fact  that  such  car  was 
more  dangerous  to  ride  in  than  other  cars  in  no  way  affects  the  right  of  re- 
covery.—Railway  Co.  V.  Wilson,  16  S.  W.  280,  79  Tex.  371. 
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(87  Fed.  637.) 

MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK  v.  LOGAN. 

(Circuit  Court  of  Appeals,  Nintli  Circuit.     Februarj-  28,  1898.) 

No.  383. 

1.  Action  on  Insurance  Policy— Evidence— DEor.ARATiONs. 

In  a  suit  by  an  executor  to  collect  an  insurance  policy  upon  the  life  of  bis 
testator,  when  tbe  issue  is  whether  or  not  the  contract  was  consummated. 
It  is  error  to  allow  the  plaintiff  to  testify  to  declarations  by  his  testator 
going  to  show  that  he  acknowledged  liability  upon  his  premium  note,  in 
order  to  show  an  acceptance  by  him  of  the  policy.  The  suit  being  on  the 
policy,  and  not  on  the  note,  such  declarations  cannot  be  considered  as  against 
interest. 

2.  Same— Res  GESTiE. 

Declarations  made  10  days  after  the  alleged  delivery  of  an  insurance  policy 
cannot  be  admitted  in  evidence,  as  part  of  the  res  gestsc,  to  show  such  de- 
livery. 

8.  Insurance— Premium  Note— Authority  op  Agent  to  Accept. 

The  agent  of  a  life  insurance  company,  authorized  to  dose  the  contract  by 
delivering  the  policy  and  collecting  premiums,  has,  in  general,  implied  au- 
thority to  accept  notes  for  the  premiums,  i 

4.  Same— Rules  op  Company— Violation— Waiver. 

When  the  general  agent  of  an  insurance  company  has  knowledge  of  fre- 
quent violations  by  a  subageut  of  a  rule  of  the  company  proliibiting  the  ac- 
ceptance of  notes  for  premiums,  and  makes  no  serious'  objection,  the  com- 
pany must  be  deemed  to  have  waived  the  application  of  the  rule.i 

6.  Same— Effect  as  to  Third  Parties. 

A  person  dealing  with  an  insurance  company  cannot  be  bound  by  a  rule 
of  the  company  forbidding  the  taking  of  premium  notes,  which  is  intended 
for  the  guidance  of  its  agents,  and  of  which  he  has  no  knowledge. 

6.  Same— Instructions- Premium  Note— Allowance  by  Executor. 

Where  a  premium  ncte  has  been  negotiated  by  the  agent  of  the  company, 
and.  on  presentation  by  the  assignee,  allowed  by  the  maker's  executor  as  a 
claim  against  the  estate,  it  is  error  to  refuse  to  Instruct  that  such  action 
by  the  executor  cannot  bind  the  company,  the  issue  being  whether  or  not 
the  contract  was  ever  consummated. 

7.  Trial— Weight  of  Evidence. 

When  there  is  a  variance  between  the  testimony  of  a  witness  and  state- 
ments made  by  him  in  letters  at  the  time  of  the  transaction  in  question, 
and  the  letters  are  in  evidence,  it  is  error  to  Instruct  that  greater  weight 
must  be  given  to  the  testimony  than  to  the  statements  in  the  letters.  It 
is  for  the  jury  to  say  which  statement  they  will  accept 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon. 

The  action  was  brought  by  Lysander  S.  Logan,  the  defendant  In  error,  as 
executor  of  the  last  will  and  testament  of  Thomas  J.  Logan,  deceased,  to  re- 
cover $10,000  and  interest,  alleged  to  be  due  upon  a  certain  policy  of  insurance 
claimed  to  have  been  issued  by  plaintiff  in  error,  the  Mutual  Life  Insurance 
Company  of  New  York,  upon  the  life  of  Tliomas  J.  Logan.  The  case  waa 
tried  in  the  court  below  before  a  jury,  which  rendered  a  verdict  for  the  plain- 
tiff, the  defendant  in  error  here,  in  the  sum  of  $10,000,  with  interest  at  6  per 

1  As  to  waiver  of  prepayment  of  insurance  premiums  and  authority  of 
agents,  see  note  to  Smith  y.  Society,  13  C.  C.  A.  292. 
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•ent.  per  annum  from  September  28,  1894.  Judgment  was  entered  December 
28.  1896,  to  reverse  which  the  defendant  sued  out  this  writ  of  error. 

The  policy  In  question  was  for  the  sum  of  $10,000,  was  numbered  581,368, 
and  was  issued  by  the  company  on  August  28,  1893.  The  defense  Interposed 
in  the  court  below  was  that  the  contract  of  insurance  was  never  consummated 
by  Thomas  J.  Logan.  That  was  the  only  issue  in  the  case.  Thomas  J.  Logan 
resided  near  Prineville,  Crook  county,  Or.,  and  on  the  26th  day  of  August,  18i)3, 
signed  an  application  for  insurance,  and  at  the  same  time  and  place  executed 
a  promissory  note  payable  to  his  own  order  for  the  sum  of  |1,185,  due  on  No- 
vember 1st  thereafter,  payable  at  the  First  NaUonal  Bank  of  Prineville.  The 
sum  of  $1,185  was  the  amount  of  the  premium.  The  note  was  indorsed  in  blank 
by  the  maker,  and  delivered  at  the  time  of  the  signing  of  the  application  to  one 
WlUlam  Johnson,  who  appears  to  have  been  a  solicitor  of  insurance.  The  ap- 
plication was  accompanied  with  a  medical  examiner^s  report,  also  signed  by 
Thomas  J.  Logan,  and  made  by  H.  P.  Belknap,  medical  examiner,  of  the  same 
date,  and  was  forwarded  to  one  F.  L.  Stinson,  an  agent  of  the  defendant  com- 
pany at  Seattle,  Wash.,  and  was  by  him  in  turn  forwarded  to  A.  B.  Forbes  & 
Son,  at  San  Francisco,  the  general  agents  of  the  plaintiff  In  error  for  the  Pacific 
Gcast,  and  by  them  in  turn  forwarded  to  the  home  office  of  the  company,  in 
New  York.  Thereafter  a  policy  in  the  form  called  for  by  the  application  was 
issued,  and  forwarded  to  Stinson,  at  Seattle. 

On  October  18,  1893,  Stinson  wrote  Logan,  from  Seattle,  the  following  letter: 

••The  Mutual  Life  Insurance  Company  of  New  York.    Richard  A.   McCurdy, 
President.    F.  L.  Stinson,  General  Agent  for  Washington  and  Oregon. 

"Seattle,  Washington,  Oct.  18th,  189-. 
"Thos.  J.  Logan,  Esq.,  Prineville,  Or.— Dear  Sir:  I  take  pleasure  In  inform- 
ing you  that  the  company  have  accepted  your  risk  for  $10,000,  and  have  issued 
policy  No.  581,368,  and  1  have  forwarded  same  this  day,  together  with  your 
note  for  $1,185,  to  the  First  National  Bank  of  Prineville,  where  the  latter  is 
payable.  If  you  wish  to  take  the  note  up  at  once,  1  will  allow  you  a  discount 
of  1  per  cent,  from  the  face  value.    •    *    • 

"Yours,  very  truly.  F.  L.  Stinson,  General  Agent." 

Stinson  also  wrote  and  sent  the  following  letter  to  the  First  National  Bank  of 
Prineville: 

•*The  Mutual  Life  Insurance  Company  of  New  York.    Richard  A.   McCurdy, 
President.     F.   L.   Stinson,   General   Agent,   Washington,   Oregon. 

"Seattle,  Washington,  Oct.  18th,  1893. 
"First  National  Bank,  Prineville,  Or.— Dear  Sirs:  Inclosed  please  find  policy 
No.  581,368,  T.  J.  I^gan,  amount,  $10,000,  together  with  his  note  due  Nov. 
1st,  in  amount  $1,185,  which  please  collect  and  remit,  less  your  charges,  cost 
of  exchange,  etc.  Kindly  deliver  the  policy  to  Mr.  Logan  upon  payment  of 
note.  If  he  wished  to  pay  same  at  once,  1  per  cent,  from  the-  face  of  note  will 
be  deducted. 

"Yours,  very  truly,  F.  L.  Stinson,  General  Agent." 

To  this  communication  the  bank  made  the  following  reply: 
"First  National  Bank,  Prineville,  Or. 

"Prineville,  Oregon,  11— 1^  1893. 
"F.  L.  Sthison,  Esq.,  Genl.  Agent,  Seattle— Dear  Sir:    •    •    •    Policy  of  T. 
J.  Logan  received.    Mr.  Logan  says  he  is  unable  to  pay,  and  desires  that  the 
policy  be  surrendered,  and  note  returned  to  him.     Please  advise.    •    •    • 

"Ycurs,  respectfully,  T.  M.  Baldwin,  Cashier." 

Stinson  thereupon  advised  the  bank  as  follows,  under  date  of  November  6, 
1893: 

"First  National  Bank,  Prineville,  Oregon— Dear  Sirs:  I  have  your  favor  of 
the  1st  Inst  •  •  •  Begarding  T.  J.  Logan,  I  note  what  ycu  say.  Please  hold 
the  policy  subject  to  his  call;  that  is,  when  he  pays  the  note,  deliver  same  to 
him.  If  the  note  is  not  paid  within  four  days  from  receipt  of  this  letter,  kindly 
return  same  to  me,  and  I  will  proceed  to  collect  same.  Will  you  kindly  advise 
me  if  Mr.  Logan  is  good  for  the  amount  of  his  note?   If  he  will  pay  one-half 
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of  the  face  of  the  note,  kindly  accept  and  hidorse  same,  and  have  promised  him 
time  to  pay  the  balance.     Thanking  you  In  anticipation  of  an  early  reply, 

"Yours,  very  truly,  F.  L.  Stlnson,  General  Agent." 

He  also,  on  the  same  day,  wrote  to  Thomas  J.  Logan  the  following  letter: 
"*The  Mutual  Life  Insurance  Company  of  New  York.    Richard  A.   McCurdy, 
President.     F.   L.   Stlnson,   General   Agent,   Washington,   Oregon. 

**Seattle,  Washington,  Nov.  6tli,  1893. 
•*T.  J.  Logan,  Esq.,  Prlneville,  Or.— Dear  Sh::  I  am  advised  by  the  First 
National  Bank,  under  date  of  the  1st  Inst.,  that  you  state  that  you  are  unable 
to  meet  your  note  of  $1,185,  which  I  had  sent  to  the  above  bank  for  collection, 
same  being  due  on  Nov.  1st.  I  had  hoped  that  you  would  have  met  this 
note  promptly,  and  trust  that  upon  receipt  of  this  you  will  take  the  same  up  im- 
mediately. If  unable  to  pay  the  full  amoimt,  If  you  will  pay  half  of  the  note 
I  will  give  you  time  on  the  balance.  I  must  Insist,  however,  upon  the  payment 
of  at  least  half  Immediately.  Kindly  let  me  hear  from  you  by  return  mall,  and 
oblige, 

"Yours,  very  truly,  F.  L.  Stlnson,  General  Agent." 

The  bank,  on  the  14th  of  November,  1893,  sent  the  following  communication 
to  Stlnson: 

"•First  National  Bank  of  Prlneville. 

"Prlneville,  Or.,  Nov.  14th,  1893. 
"F.  L.  Stlnson,  Esq.,  General  Agent,  Seattle,  Wash.— Dear  Sir:    I  return  here- 
with your  note  on  T.  J.  Logan  for  $1,185.00.    Payment  refused.     Mr.  Logan 
refuses  to  accept  policy. 

"Yours,  very  truly,  T.  M.  Baldwin,  Cashier." 

To  this  letter  Stlnson  sent  the  following  letter  to  the  bank: 
"The  Mutual  Life  Insurance  Company  of  New  York.    Richard  A.   McCurdy, 
President    F.  L.  Stlnson,  State  General  Agent,  Washington,  Oregon. 

"Seattle,  Washhigton,  Nov.  20th,  1893. 
"First  National  Bank,  Prlneville,  Or.— Dear  Sirs:    I  have  your  favor  of  the 
14th  Inst.,  returning  note  of  T.  J.  Logan,  In  amount  $1,185.    Please  hold  the 
policy  subject  to  Mr.  Logan's  call.     Kindly  advise  me  the  amount  of  expenses 
for  your  trouble  In  this  matter,  and  I  will  remit. 

"Yours,  very  truly,  F.  L.  Stlnson,  General  Agent." 

Thereafter  the  policy  appears  to  have  continued  In  the  possession  of  Baldwin 
until  March  29,  1894,  when  he  returned  the  same  to  W.  S.  Pond,  at  that  time 
the  cashier  of  the  plaintiff  In  en-or,  at  Seattle,  Washington,  upon  a  request  as 
contained  in  the  following  letter: 

**Tbe  Mutual  Life  Insurance  Company  of  New  York.    Richard  A.   McCurdy, 
President.    F.  L.  Stlnson,  State  General  Agent,  Washington,  Oregon. 

"Seattle,  Washington,  March  24,  1894. 
"First  National  Bank,   Prlneville,   Or.— Dear  Sirs:    Kindly  send  the   Logan 
policy  here.  No.  581,368,  as  per  inclosed  order  from  Mr.  F.   L.   Stlnson,  and 
oblige, 

"Yours,  very  truly,  Wm.  S.  Pond,  Cashier." 

It  was  subsequently  sent  on  to  the  company's  home  office  for  cancellation. 
The  note  was  returned  to  Stlnson,  as  per  his  request,  on  or  about  November 
20,  1893.  It  was  by  him  given  to  the  National  Bank  of  Commerce,  at  Seattle, 
Wash.,  to  secure  the  payment  of  advances  made  to  him  by  the  bank  prior  to 
November  25,  1893,  and  for  further  advances  to  be  thereafter  made.  On  No- 
vember 25,  1893.  the  note  was  mailed  by  the  bank  to  one  J.  Park  Henderson, 
an  attorney  at  law,  at  Portland,  Or.,  to  endeavor  to  collect  for  the  bank.  Suit 
was  thereupon  brought  on  the  note  on  November  29,  1893,  by  Henderson.  A 
demurrer,  answer,  and  reply  were  successively  filed,  and  it  appears  that  on  May 
7,  1894,  following,  the  suit  was  dismissed  without  prejudice  by  order  of  court, 
on  motion  of  counsel  for  defendant,  Thomas  J.  Logan.  Nothing  appears  to 
have  been  done  in  regard  to  collection  of  the  note,  beycnd  its  being  held  by  the 
National  Bank  of  Commerce  as  collateral  for  moneys  theretofore  and  thereafter 
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adyaneed  to  Stlnson,  until  August  31,  1894,  when  It  was  sent  by  the  National 
Bank  of  Commerce  to  the  First  National  Bank  of  Prineville,  Or.,  in  a  letter 
dated  July  31,  1894.  It  was  returned  to  the  National  Bank  of  Commerce  by 
a  letter  dated  August  29,  1894,  which  reads  as  follows: 

"First  NaUonal  Bank  of  PrineTlUe. 

"Prineville,  Or.,  Aug.  29th,  1894. 
**The  National  Bank  of  Commerce,  Seattle,  Wash.— Dear  Sirs:  We  return 
herewith  your  c-olltHtion,  No.  8,553,  T.  J.  Logan,  for  $1,185  and  hiterest.  T.  J. 
Ix)gan,  the  maker,  is  now  dead,  and  his  son,  L.  S.  Logan,  is  the  executor  of  his 
will-  He  Informs  me  that  the  note  will  have  to  take  the  regular  course  of  such 
matters  in  this  state.  A  copy  of  the  note,  duly  sworn  to,  must  be  filed  with  the 
executor,  and  paid  by  order  of  the  probate  judge. . 

"Yours,  very  truly,  [Signed]    T.  M.  Baldwin,  Cashier." 

It  further  appears  that  the  note  was  thereafter  filed  and  proved  up  against 
the  estate  of  Thomas  J.  Lcgan,  deceased,  by  the  National  Bank  of  Commerce. 
The  latter  died  at  Prineville,  Or.,  July  10,  1894. 

The  deposition  of  Baldwin,  the  cashier  of  the  First  National  Bank  of  Prine- 
ville, was  introduced  in  evidence,  from  which  it  appears  that  he  testified  as 
follows  in  regard  to  his  possession  of  the  policy  and  his  conversations  with  Lo- 
gan in  regard  to  it:  That  he  knew  Thomas  J.  Logan;  that  he  (the  witness) 
was  cashier  of  the  First  National  Bank  at  Prineville,  Or.,  and  had  been  such 
for  Dine  years  past  continuously;  that  he  was  caller  in  November,  1893,  and 
remembered  receiving  a  promissory  note  signed  by  Thomas  J.  Logan,  dated 
at  or  near  Prineville,  Or.,  August  2G,  1893,  whereby  said  Logan  promised  to 
pay  to  the  order  of  himself,  on  November  1,  1893,  the  sum  of  $1,185,  with  inter- 
est; that  he  received  the  letter  of  October  18,  1893,  from  F.  L.  Stinson,  con- 
taining policy  of  insurance  No.  581,368,  with  the  note  above  refen-ed  to.  The 
deposition  showed  that  the  witness  was  asked  the  following  question,  among 
others,  upon  examination  In  chief:  "Q.  What  did  you  do  with  the  policy  after 
receiving  this  letter?"  After  objection  and  exception,  he  replied:  "I  filed  it 
in  Mr.  Logan's  name  in  the  bank."  That  the  policy  was  placed  in  a  case  kept 
for  that  purpose,  alphabetically  arranged,  under  Mr.  Logan's  initials;  that 
the  case  was  kept  for  the  purpose  of  holding  the  papers  of  customers  of  the  bank; 
the  bank  habitually  had  papers  there  belonging  to  Mr.  Logan,  but  could  not  say 
that  any  were  there  at  that  particular  time;  the  papers  were  kept  for  safe- 
keeping; that  it  was  customary  for  the  bank  to  receive  and  safely  keep  papers 
for  its  customers  and  patrons;  that  Mr.  Logan  was  a  patron  of  the  bank,  and 
that  there  was  a  definite  understanding  between  the  bank  and  Mr.  Logan  that 
the  bank  should  keep  his  papers  for  safe-keeping,  they  being  left  there  and 
received  by  the  bank  as  an  accommodation  to  him;  that  the  custom  alluded  to 
had  existed  ever  since  the  bank  was  organized,  which  was  about  six  years  prior 
to  the  date  last  referred  to;  that  upon  the  receipt  of  the  letter  from  Stinson 
of  October  18,  1893,  he  gave  the  policy  and  note  to  I^ogan;  that  he  thinks 
Logan  took  the  policy  In  his  hands,  and  then  handed  it  back;  that  Logan  did 
not  refuse  absolutely  to  accept  the  policy;  that  Logan  did  not  instruct  him  to 
return  the  policy,  but  that  he  did  not  rememt)er  that  Logan  instructed  him  to 
keep  the  policy  for  him;  that  Logan  told  him  that,  if  he  could  not  raise  the 
money,  he  would  like  to  return  tlie  policy;  that  he  received  no  instructions 
or  directions  with  relation  to  this  policy  from  Logan  after  November  14,  1893; 
that  he  did  not  remember  having  any  communication  with  him  or  any  one 
acting  for  him  after  that  time;  that  he  might  not  remember,  as  it  was  a 
good  while  ago;  that  he  did  not  remember  that  Logan  instructed  him  to  keep 
the  policy  for  him;  that  he  (Logan)  did  not  instruct  him  to  return  the  policy; 
that  subsequent  to  November  20th,  when  Stinson  wrote  to  the  First  National 
Bank  teUing  them  to  "hold  the  policy  subject  to  Mr.  Logan's  call,"  he  held  the 
I)olicy  subject  to  Mr.  Logan's  call;  that,  had  Logan  called  for  the  policy  while 
it  was  hi  the  bank  subsequent  to  that  date  (November  20,  1893),  he  would  have 
delivered  It  to  him;  that  Logan  made  no  objection  to  receiving  the  policy  subse- 
quent to  the  date  witness  received  instructions  from  Stinson  to  hold  the  policy 
subject  to  his  call;  that,  when  he  said  that  Logan  desired  to  have  the  policy 
returned  and  his  note  delivered  to  him,  he  (witness)  was  referring  to  a  time 
prior  to  November  20,  1893;    that  he  thought  he  must  have  informed  Logan 
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that  the  policy  was  In  his  box  after  November  20,  1803,  but  that  he  had  no  dis- 
tinct recoliecticn  as  to  the  time,  and  thought  so  because  it  would  have  bee» 
their  custom  to  do  so.  He  further  deposed  as  follows:  "Q.  Have  you  any  dis- 
tinct recollection  that  you  are  willing  to  say  certainly  that  you  notified  him 
that  you  had  placed  the  policy  with  his  papers?  A.  I  don't  remember  distinctly 
of  notifying  him  at  that  time.  Q.  You  can't  say  wliether  you  did  or  not?  A. 
Only  it  being  in  the  line  of  my  duty  to  do  so.  Q.  It  was  your  custom  to  do 
so?  A.  Yes,  sir.  Q.  But  you  knew  there  had  been  a  refusal  on  Mr.  Logan'a 
part  to  accept  this  policy  before  that  because  he  could  not  pay  this  note?  A. 
That  was  the  only  reason  he  ever  gave.  Q.  You  knew  the  fact  that  he  re- 
fused to  take  the  policy,  didn't  you?  A.  I  knew  that  he  could  not  take  It  under 
the  circumstances.  «Q.  Well,  you  knew  that  he  had  declined  to  accept  the 
policy,  and  wanted  you  to  return  it?  A.  On  the  ground  I  have  stated.  Q.  Yon 
knew  that.  Now,  knowing  that  fact,  did  he  ever  change  his  mind  or  Instruc- 
tions to  you  in  reference  to  that  policy  to  your  knowledge?  A.  No."  The  wit- 
ness further  testified,  substantially  as  follows:  That  before  writing  the  let- 
ter of  November  1,  1893,  he  conferred  with  Logan  in  reference  to  the  payment 
of  the  note  and  the  delivery  of  the  policy,  and  that  said  letter  was  written  from 
what  Logan  told  him;  that  before  writing  the  letter  of  November  14,  1893, 
he  also  conferred  with  Logan  in  reference  to  the  note  and  policy,  and  that  said 
letter  was  also  written  from  what  Logan  told  him;  that  he  had  only  one  con- 
versation with  Logan  up  to  that  time;  that  the  letter  of  November  1,  181)3, 
was  written  shortly  after  said  conversation,  and  that  of  November  14,  1S93, 
was  also  based  on  said  conversation;  that  no  person  was  present  at  the  con- 
versation; that  he  thought  that  after  receiving  the  letter  of  date  November 
6,  1893,  he  must  have  communicated  to  Logan  the  offer  of  Stlnson  that,  if  he 
could  pay  half  of  the  face  of  the  note,  he  might  have  time  on  the  balance; 
that  Logan  did  nothing  in  relation  thereto;  that  he  does  not  remember  what 
Logan  said  in  reference  thereto;  that  Logan  did  not  show  him  a  letter  he  had 
received  from  Stlnson  bearing  the  same  date,  with  reference  to  this  matter; 
that  he  (witness)  never  saw  such  letter.  The  witness  further  testified  that 
about  March  29,  1894,  he  received  a  letter  of  date  March  24,  1894,  from  W.  S. 
Pond,  Inclosing  an  order  from  F.  L.  Stinson,  dated  March  14,  1894,  both  ad- 
dressed to  the  Fh^t  National  Bank  of  Prlnevllle,  Or.,  and  that  he  acted  upon 
the  said  order  and  letter,  by  returning,  on  March  29,  1894,  the  policy  to  W.  S. 
Pond,  Seattle,  Wash.;  that  he  did  not  remember  notifying  Logan  that  the 
policy  was  to  be  returned;  I^gan  never  told  him  to  return  the  policy;  was  an 
Intimate  friend  and  intimate  business  acquaintance  of  Logan  for  many  years; 
does  not  remember  that  he  notified  Logan  that  the  parties  had  requested  a 
return  of  the  poUoy;  Logan  had  not  called  for  the  policy,  and  he  (witness) 
wanted  to  see  him  get  his  note  back;  that  he  took  the  liberty  to  return  the 
policy;  that  he  felt  authorized  to  return  the  policy  from  what  he  knew  of 
Logan's  wishes  In  the  matter;  that  he  does  not  remember  that  he  communicated 
with  Logan  after  returning  the  policy  as  to  his  having  done  so;  does  not  re- 
member having  told  him  that  he  returned  it.  He  further  testified  that  he  did 
not  notify  Stinson  that  he  had  placed  the  policy  among  or  with  Logan's  papers, 
and  that  Stinson  did  not  know  the  fact,  nor  did  Logan;  that  he  put  the  policy 
in  the  note  case  for  the  first  time  after  he  received  the  letter  advising  hUn  to 
hold  it  subject  to  Logan's  call. 

F.  L.  Stlnson  testified  that  he  was  the  state  general  agent  of  the  Mutual 
Life  Insurance  Company  of  New  York  for  Washington  and  Oregon;  that  his 
head  office  was  at  Seattle;  that  the  company  knew  of  this  designation;  that 
his  letter  heads  sent  to  him  by  the  company  indicated  that  he  was  general  agent 
for  the  states  of  Washington  and  Oregon;  that  his  duties  were  to  solicit  ap- 
plications for  insurance,  to  collect  premiums,  and  to  deUver  policies,  remitting 
the  premiums  to  the  company;  that,  as  such  agent,  it  had  been  his  custom  to 
receive  notes  In  payment  of  policies  in  lieu  of  money;  that  he  had  upon  one 
or  two  different  occasions  told  a  Mr.  Forbes,  the  general  agent  of  the  company 
for  the  Pacific  Coast,  that  he  had  taken  a  great  many  notes  In  payment  of 
premiums;  that  Mr.  Forbes  advised  him  not  to  take  too  many  notes;  that  he 
should  be  careful  In  taking  notes;  that  it  had  been  his  custom  to  deliver  poli- 
cies prior  to  the  payment  of  the  notes  in  many  cases.  The  witness  further 
stated  that  he  remembered  receiving  an  application  for  a  policy  in  this  corn- 
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pany  from  Logan,  and  that  he  received  the  same  from  William  Johnson,  the 
agent;  that  he  received  at  the  same  time  the  promissory  note;  that,  after  re- 
ceiving the  application  and  the  note,  he  took  a  copy  of  the  application,  and 
sent  the  original  to  A.  B.  Forbes  &  Son;  that  the  application  was  accepted  by 
the  company;  that  he  received  from  the  company  a  policy  in  accordance  with 
the  requirements  of  the  application;  that  he  sent  the  policy  and  note  to  the 
First  National  at  Prinevllle,  Or.;  that  the  National  Bank  of  Commerce  of 
Seattle  got  the  note  from  him,  he  having  sold  it  to  that  bank  for  certain  in- 
debtedness due  by  him  to  the  bank;  that  the  note  was  taken  as  collateral  se- 
curity; that  he  had  told  Mr.  Forbes,  upon  one  occasion,  of  the  fact  that  he  had 
sold  this  note  to  the  National  Bank  of  Commerce;  that,  when  he  took  the  note 
from  Logan,  he  took  it  as  payment  for  the  premium;  that  he  never  advised 
Mr.  Logan  or  consented  to  return  to  Mr.  Logan  his  note  in  accordance  with  the 
wishes  purported  to  have  been  expressed  by  the  latter  as  contained  in  the  letter 
of  Mr.  Baldwin  of  November  1,  1893;  that  he  told  Mr.  Forbes,  upon  the  oc- 
casion of  the  latter's  visit  to  Seattle  about  the  last  of  November,  1893,  that  he 
had  sold  the  note  to  the  National  Bank  of  Commerce;  that  Mr.  Forbes  asked 
him  regarding  the  payment  on  the  Logan  policy,  and  that  he  told  about  the 
note,  and  where  it  was,  and  that  he  told  him,  further,  that  he  (the  witness) 
could  not  get  the  note  without  paying  for  it;  that  it  was  in  the  bank,  and  he 
(witness)  could  not.  get  it  without  paying  at  least  one-half  of  the  note;  that 
Mr.  Forbes  said  he  -would  look  into  the  matter,  and  see  what  could  be  done; 
that  he  (witness)  thought  this  conversation  occurred  In  November.  1893,  but 
he  would  not  be  positive;  that,  before  writhig  the  letter  to  the  Prineville  Bank 
wherein  he  told  Mr.  Baldwin  to  hold  the  policy  subject  to  Mr.  Logan's  call,  he 
had  investigated  the  personal  responsibility  of  Thomas  J.  Logan,  the  maker  of 
the  note,  and  had  found  it  good;  that,  at  the  time  he  took  the  note,  it  was 
received  by  him  in  payment  of  the  premium;  that  the  policy  had  not  then 
been  received;  that  the  note  w^as  to  mature  November,  1893,  and  he  intended 
that  the  policy  should  be  tendered  at  the  time  the  note  matured;  that  he  did 
not  intend  that  the  policy  should  be  delivered  to  Mr.  Logan  before  the  payment 
of  the  note;  that  he  could  not  say  that  he  did  not  Intend  at  any  time  to  de- 
liver the  policy  until  after  he  had  collected  the  money  that  was  due  upon  the 
note;  that  he  does  not  remember  ever  having  seen  the  rules  and  regulations 
issued  by  the  company;  that  he  did  not  think  he  received  a  printed  copy  of 
the  rules  and  regulations,  edition  of  March,  1893,  from  Mr.  Forbes,  governing 
him  in  his  business,  and  did  not  have  any  printed  Instructions  at  all;  that  he 
did  not  know  that,  as  an  agent,  he  was  expressly  prohibited  from  receiving  notes 
as  payment  for  premiums. 

A.  B.  Forbes,  whose  deposition  was  taken  on  behalf  of  the  plaintiff  In  error, 
testified  that  he  was  the  general  agent  of  the  company  for  the  states  of  Cali- 
fornia, Nevada,  Oregon,  Washington,  and  other  Pacific  states  and  territories; 
that  F.  L.  Stinson  was  his  subagent,  with  limited  powers;  that  he  does  not 
know  why  the  policy  to  Logan  was  never  delivered,  if  it  was  not  delivered, 
except  from  correspondence  about  the  policy  after  it  was  sent  to  Stinson;  that 
in  the  latter  part  of  1893  he  visited  Seattle,  and  was  then  told  by  Mr.  Stinson 
that  delivery  had  not  been  made  because  Mr.  Logan  had  not  paid  the  premium; 
that  he  then  told  Stinson  that  a  re-examination  must  be  had,  and  the  premium 
paid,  before  the  delivery  of  the  policy,  and  that  he  must  give  it  immediate  at- 
tention; that  nothing  was  then  said  by  Stinson  to  witness  about  any  note  made 
by  Mr.  Logan  being  hypothecated  in  any  bank,  nor  did  the  witness  know  of  the 
fact;  that  he  did  not  recollect  any  conversation  with  Stinson  about  the  particular 
note  of  Thomas  J.  Logan  for  |1,185,  payable  to  his  own  order.  The  witness 
further  testified,  and  produced  and  made  a  part  of  his  deposition  a  pamphlet 
book,  entitled,  "Suggestions  for  the  Guidance  and  Instruction  of  Local  Agents 
and  Solicitors,  Edition  of  March,  1893,  Published  for  the  Mutual  Life  Insurance 
Company  of  New  York";  that  Stinson  had  a  copy  of  such  pamphlet  book  of 
rules;  that  among  such  rules  was  the  following:  *' Agents  are  expressly  pro- 
hibited from  receiving  notes  as  payment  for  premiums."  The  witness  further 
testified  that  he  had  no  knowledge  of  the  taking  of  promissory  notes  for  the 
payment  of  premiums  by  soliciting  agents  of  F.  L.  Stinson  or  by  F.  L.  Stinson, 
and  that,  after  (50  days  from  the  date  of  the  policy,  a  re-examination  of  the  ap- 
{4icant  was  required,  and  the  premium  was  required  to  be  paid  before  the 
31  C.C.A.— 12 
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policy  was  deliyered;  that  Stlnson  was  not  a  general  agent;  that  he  was  a  sub- 
agent,  he  (witness)  being  the  general  agent  for  the  company  on  the  Coast;  that 
Stlnson  held  himself  out  as  general  agent,  with  the  knowledge  of  witness;  that 
he  was  hi  the  employ  of  witness;  that  he  had  no  doubt  that  Stlnson  represented 
himself  as  general  agent  of  the  company. 

The  plaintiff,  L>'sander  S.  Logan,  son  of  the  deceased,  Thomas  J.  Logan,  and 
defendant  in  error  here,  testified,  over  the  objection  of  plaintiff  In  error,  that 
he  had  a  conversation  with  his  father  about  the  1st  of  December,— the  early 
part  of  December,— regarding  the  note  and  policy;  that  his  father  told  him 
he  had  given  his  note  for  the  premium  on  the  policy,  and  that  It  was  in  the 
hands  of  attorneys,  and  he  wanted  to  know  if  he  (witness)  could  raise  the  money 
for  him  to  lift  the  note;  and  that  he  (witness)  told  him  that  he  could  not  at 
that  time;  and  that  his  father  then  said,  **  *I  believe  I  will  go  to  the  bank  and 
get  the  policy,  and  see  If  I  can  mortgage  it  for  the  money  to  pay  the  note,'  — 
mortgage  it  to  parties  there,  to  see  if  he  could  get  the  money  to  lift  his  note 
with." 

It  is  unnecessary  to  refer  further  to  evidence  in  the  case,  as  that  already 
stated  presents,  for  the  most  part,  the  only  question  at  Issue,  viz.  whether  the 
contract  of  insurance  was  consummated  on  November  20,  18d3. 

Fenton,  Bronangh  &  Muir,  for  plaintiff  in  error. 

Allen  &  Allen  and  John  H.  Powelli  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  ttrcuit  Judges. 

MORROW,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  assignments  of  error  are  32  in  number.  The  errors  claimed 
relate  to  admission  and  rejection  of  evidence,  refusal  to  instruct  the 
jury  to  bring  in  a  verdict  for  the  defendant,  refusal  to  charge  the  jury 
as  requested  by  plaintiff  in  error,  defendant  in  the  court  below,  and 
exceptions  taken  to  certain  parts  of  the  charge  as  given.  It  will 
be  necessary  to  consider  first  the  alleged  errors  in  admitting  or 
rejecting  evidence.  If  the  court  below  committed  a  material  error 
either  in  the  admission  or  rejection  of  evidence,  it  follows  that  the 
judgment  must  be  reversed,  and  a  new  trial  ordered. 

One  of  the  assignments  of  error  raises  the  question  whether  or 
not  the  court  erred  in  permitting  the  witness  Lysander  S.  Logan, 
the  plaintiff  in  the  court  below,  to  answer  the  following  question: 
"Q.  Now,  Mr.  Logan,  did  you,  subsequent  to  November,  1893,  and, 
if  so,  when,  have  a  conversation  with  Mr.  Thomas  J.  Logan  regard- 
ing this  policy  and  this  note?"  To  which  the  witness  answered 
as  follows:  "A.  I  had  a  conversation  with  my  father  about  the 
first  of  December,  the  early  part  of  December,  regarding  the  note 
and  policy.  He  told  me  that  he  had  given  his  note  for  the  premium 
on  this  policy,  and  it  was  in  the  hands  of  attorneys,  and  he  wanted 
to  know  if  I  could  raise  the  money  for  him  to  lift  his  note;  and  I 
told  him  I  could  not  at  that  time,  and  he  says,  *I  believe  I  will  go 
to  the  bank,  and  get  the  policy,  and  see  if  I  can  mortgage  it  for 
the  money  to  pay  the  note,' — mortgage  it  to  parties  there,  to  see  if 
he  could  get  the  money  to  lift  his  note  with."  In  the  offer  to 
prove  this  conversation,  the  following  colloquy  occurred  between 
counsel  and  court.  Counsel  for  defendant  in  error  said:  ''I  de- 
sire to  prove  by  this  witness  that  Thomas  J.  Logan  stated  to  him 
that  he  knew  that  the  policy  was  in  the  bank,  and  that  he  could 
go  and  get  it  whenever  he  wanted  it.    That  was  subsequent  to 
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November  20, 1803,  in  the  early  part  of  December,  1893,  and  Thomas 
J.  Logan  did  saj  that  he  was  going  to. try  to  get  it.  I  offer  to 
prove  that  Thomas  J.  Logan  told  this  witness  that  the  policy  was 
there;  that  he  could  go  there,  and  get  it;  that  the  attorney  was 
after  him  for  this  note;  that  he  was  going  to  go  to  one  Maley,  and 
borrow  the  money  if  he  could;  if  Maley  would  lend  him  the  money, 
he  was  going  to  mortgage  the  policy  to  Maley  to  secure  payment." 
Whereupon  the  court  said:  "Have  you  examined  to  see  whether 
this  kind  of  testimony  was  admissible  under  any  circumstances?" 
Whereupon  counsel  for  plaintiff  said:  "I  took  it  for  granted  it 
was,  if  your  honor  pleases."  To  which  the  court  replied:  "If  it 
is  a  part  of  the  transaction,  it  is  entitled  to  come  in.  I  think  this 
testimony  had  better  come  in  subject  to  your  objection,  giving 
counsel  and  myself  an  opportunity  to  consider  the  question  at  a 
later  date  in  the  course  of  the  trial."  Whereupon  counsel  for  the 
defendant  inquired:  "You  mean  both  conversations?"  To  which 
the  court  replied:  "No;  I  am  not  speaking  of  the  other  conver- 
sation. I  am  quite  clear  as  to  the  other  conversation,  but  as  to 
this  transaction,  this  matter,  that  seems  to  be  in  the  nature  of 
an  act  endeavoring  to  borrow  money."  Whereupon  counsel  for  de- 
fendant excepted,  on  the  ground  that  it  was  incompetent  and  im- 
material. The  court  then  said:  "I  will  allow  this  testimony  sub- 
ject to  the  objection.  I  will  epdeavor  to  give  the  jury  such  direc- 
tions as  I  think  the  case  warrants."  As  stated  above,  it  does  not 
appear  that  the  court,  in  its  instructions  to  the  jury,  again  referred 
to  this  matter. 

We  are  of  the  opinion  that  the  admission  of  this  testimony  as  to 
the  conversation  the  witness  had  had  with  his  father  at  a  time  sub- 
sequent to  November  20, 1893,  when  the  alleged  delivery  of  the  pol- 
icy took  place,  was  incompetent  and  self-serving  testimony  to  show 
that  Thomas  J.  Logan  had  accepted  and  thereby  completed  the  de- 
livery of  the  policy.  In  the  first  place,  it  was  clearly  hearsay  tes- 
timony. The  only  way  in  which  such  testimony  would  have  been 
admissible,  the  declarant  being  dead,  was  a  declaration  against 
interest.  But  it  does  not  appear  to  have  been  offered  as  such,  al- 
though the  claim  is  not  made  that  it  would  have  been  competent 
for  that  purpose.  The  conversation  cannot,  however,  be  regarded 
as  constituting  a  declaration  against  interest,  for  it  was  plainly 
intended  as,  and  its  inevitable  effect  was  that  of,  self-serving  tes- 
timony. It  is  contended  that  it  was,  substantially,  a  declaration 
against  interest,  because  Logan  admitted  his*  liability  upon  the  note, 
by  endeavoring  to  raise  funds  to  pay  it;  but  it  must  be  observed 
that,  while  the  statements  indicating  an  admission  of  liability 
upon  the  note  would  have  been  properly  admissible  in  an  action 
on  the  note  against  Logan  or  his  estate,  the  present  suit  is  not 
.  brought  to  enforce  a  liability  against  him  on  the  note,  but  is 
brought  by  his  executor,  who  is  also  one  of  his  heirs  and  legatees 
under  the  will,  to  enforce  a  liability  against  the  company  upon  the 
policy,  in  which  one  of  the  chief  question^  of  fact  for  the  determi- 
nation of  the  jury  is  whether  or  not  the  policy  was  delivered  to, 
and  accepted  by,  Thomas  J.  Logan.    The  court  below,  however,  evi- 
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dently  considered  it  as  part  of  the  res  gestae,  and  admitted  it  a» 
such.  But  it  is  difficult  to  see  how  this  conversation  could  be  ad- 
mitted as  a  part  of  the  res  gesta*.  It  took  place,  according  to  the 
witness,  about  the  first  part  of  December,  1803,  although  the  wit- 
ness does  not  remember  exactly  when  it  occurred.  This  was  at 
least  some  10  days  after  Noveniber  20,  1893,  when  the  alleged  de- 
livery of  the  policy  took  place.  A  declaration,  to  be  admissible  a^ 
part  of  the  res  gestae,  must  be  contemporaneous  with  it,  and  so 
limit,  explain,  or  characterize  the  fact  it  assists  to  constitute  a» 
to  be  in  a  just  sense  a  part  of  it,  and  necessary  to  its  complete 
understanding.  1  Greenl.  Ev.  §  110;  WTiart.  Ev.  §  259.  That  the 
conversation  held  between  Logan,  the  plaintiff  in  the  court  below, 
and  his  father,  and  the  statements  made  by  the  father  in  the  course 
of  such  conversation,  are  not  necessary  incidents  of  the  litigated 
act, — that  is,  whether  the  contract  of  insurance  was  consummated 
by  a  delivery  of  the  policy  on  November  20,  1893, — is  too  clear  for 
argument.  The  admission  of  this  testimony  must  have  had  some 
effect  on  the  jury,  and,  in  our  opinion,  was  material  error. 

The  next  question  for  our  consideration  is  whether  the  court  be- 
low erred  in  refusing  to  instruct  the  jury  to  bring  in  a  verdict  in 
favor  of  the  defendant,  plaintiff  in  error  here.  This  alleged  error 
is  covered  by  assignment  No.  1.  As  stated,  the  only  issue  in  the 
case  was  whether  the  contract  of  insurance  had  been  consum- 
mated. Three  questions  of  fact  may  be  said  to  arise  under  this- 
issue:  (1)  Did  Stinson  have  the  authority  to  take  a  note  in  pay- 
ment of  the  premium  for  the  policy?  (2)  Did  he,  in  fact,  take  the 
note  in  payment  of  the  premium?  (3)  Was  there  a  delivery  of  the 
policy  to  Logan?  So  far  as  these  questions  involve  matters  of  fact,, 
it  was,  undoubtedly,  for  the  jury  to  determine  them.  Smith  v. 
Assurance  Soc,  13  0.  C.  A.  284,  65  Fed.  765.  Their  verdict,  sub- 
ject to  the  law  as  given  by  the  court,  is  conclusive  on  this  courts 
especially  as  the  evidence  may  be  said  to  be  contradictory  and  con- 
flicting. We  think  there  was  sufficient  evidence  to  go  to  the  jury, 
even  excluding  the  evidence  which  we  think  the  court  below  im- 
properly admitted.  It  may  not  be  of  the  strongest  and  most  sat- 
isfactory character,  but  still  it  was  sufficient  to  justify  the  jury  in 
passing  its  judgment  thereon.  Upon  the  question  of  delivery,  the 
case  depended  very  much  upon  the  credence  given  by  the  jury  to  the 
testimony  of  Baldwin,  the  cashier  of  the  First  National  Bank  of 
Prineville,  Or.,  and  an  intimate  friend  of  the  deceased  Logan. 

Upon  the  question  of  law  whether  or  not  the  taking  of  a  note 
constitutes  a  payment,  it  is  well  settled  by  the  weight  of  author- 
ity that  an  agent  of  a  life  company,  who  is  intrusted  with  the  busi- 
ness of  closing  the  contract  by  delivering  the  policy,  has  an  im- 
plied authority  to  determine  how  the  premium  then  due  shall  be 
paid,  whether  in  cash,  or,  as  is  sometimes  done,  by  giving  credit, 
in  which  case  the  agent  becomes  the  creditor  of  the  insured,  and 
the  debtor  of  the  insurer.  In  that  event,  though  the  agent  should 
subsequently  default,  and  the  premium  should  never  reach  the  com- 
pany, the  policy  would  still  be  binding.  Richards,  Ins.  (2d  Ed.)  § 
93;  Miller  v.  Insurance  Co.,  12  Wall.  285;   Ball  &  a  Wagon  Co- 
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V.  Aurora  F.  &  M.  Ins.  Co.,  20  Fed.  235;  Smith  v.  Assurance  Soc,  13 
C  C.  A.  284,  65  Fed.  7(55.  The  authorities  cited  by  plaintiff  in  er- 
ror are  not  inconsistent  with  this  rule.  While  the  rule  itself  is 
well  settled,  still  an  agent  must  have  the  authority,  either  actual 
or  apparent,  to  take  notes  in  payment  of  premiums,  or  the  course 
of  business  of  the  company  must  be  such  as  to  warrant  an  implica- 
tion of  authority.  Insurance  Co.  v.  Willets,  24  Mich.  268.  Wheth- 
er or  not  Stinson  possessed  this  authority,  either  actually  or  osten- 
sibly, was,  as  has  been  stated,  a  question  of  fact.  It  appeared,  on 
the  one  hand,  that  Stinson  had  made  it  a  practice  of  taking  notes 
in  payment  of  premiums,  and  that  the  general  agents  knew  this; 
that  they  acquiesced  in  this  method  of  receiving  payment,  mak- 
ing no  serious  objection  beyond  admonishing  Stinson  to  be  cau- 
tious, as  he  might  involve  himself  too  heavily.  On  the  othec  hand, 
Mr.  Forbes,  one  of  the  general  agents,  directly  contradicted  this 
evidence.     It  was  for  the  jury  to  pass  upon  this  conflicting  evidence. 

It  is,  however,  further  contended  that  Stinson  was  prohibited 
by  a  rule  of  the  company  from  taking  notes.  Stinson,  in  his  tes- 
timony, made  some  claim  that  he  was  not  aware  of  such  a  rule; 
bot,  however  that  may  be,  assuming  for  the  purposes  of  the  case 
that  he  did  not  know  of  the  rule,  the  fact  remains  that  there  was 
evidence  tending  to  show  that  the  company  knew  of  his  frequent 
violations  of  the  rule,  and  that  it  made  no  objection  thereto,  be 
yond  advising  Stinson  to  be  cautious,  as  he  might  involve  himself 
too  heavily.  It  is  not  claimed  that  the  insured  knew  of  this  rule. 
He  cannot  be  prejudiced  in  his  rights  by  the  failure  of  Stinson,  on 
the  one  hand,  to  .observe  a  rule  of  the  company,  and  of  the  com- 
pany, on  the  other  hand,  to  enforce  the  rule.  It  must  be  deemed 
that  the  company,  through  its  general  agent,  waived  the  applica- 
tion of  the  rule  in  this  case.  Insurance  Co.  v.  Norton,  96  U.  S. 
234;  Insurance  Co.  v.  Carder,  42  U.  S.  App.  659,  665,  27  C.  C.  A. 
344,  and  82  Fed.  986. 

We  now  come  to  consider  the  charge  of  the  court  to  the  jury, 
and  its  refusal  to  charge  as  requested  by  the  plaintiff  in  error. 
The  court  refused  to  give  the  following  instruction: 

"The  fact,  if  It  be  a  fact,  that  plaintiff,  as  executor  of  the  estate  of  T.  J.  Lo- 
gan, may  have  allowed  the  note  as  a  claim  against  the  estate,  and  in  favor 
of  the  National  Bank  of  Commerce,  cannot  be  considered  by  you.  Such  action 
by  the  executor,  if  taken,  cannot  bind  the  insurance  company  or  add  anything 
to  the  rights  of  the  plaintiff  in  this  case.*' 

This,  in  our  opinion,  was  error.  The  only  issue  before  the  jury 
was  whether  or  not  the  contract  of  insurance  was  consummated  on 
November  20,  1893.  The  mere  fact  that,  long  subsequent  thereto, 
the  note  was  allowed  as  a  claim  against  the  estate,  cannot  be 
deemed  to  bind  the  plaintiff  in  error  in  any  way,  the  note  not  hav- 
ing been  presented  on  behalf  of  the  insurance  company.  If  the 
contract  of  insurance  was  never  consummated,  if  Logan  never 
accepted  the  polic}',  the  fact  that  the  note,  which  at  the  outset  he 
had  given  to  Stinson,  was  allowed  as  a  claim  against  his  estate, 
cannot  bind  the  insurance  company,  nor  add  anything  to  the  rights 
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of  the  plaintiff.     We  think  that  the  instruction  requested  should 
have  been  given,  in  view  of  the  evidence  presented  in  the  case. 
The  court,  in  its  charge,  instructed  the  jury  as  follows: 
"Now,  In  determining  what  was  done,  or  what  Logan  said  or  did,  you  must 
take  the  testimony  of  witnesses  as  to  what  Logan  did  or  said,  and  not  consider 
the  statements  contained  in  the  letters  that  passed  from  Baldwin  to  Stinson.*' 

•  In  objecting  to  this  instruction,  the  following  colloquy  occurred 
between  the  court  and  counsel  for  the  plaintiff  in  error: 

"Judge  McArthur:  We  also  except  to  your  honor's  instruction  to  the  Jury  that 
the  statements  in  the  letters  are  not  to  be  considered  by  them  as  evidence.  The 
letters  of  Baldwin  to  Stinson  are  not  to  be  considered  as  evidence  in  the  case." 

Whereupon  the  court,  in  response  to  said  objection,  and  before 
the  jury  retired,  said: 

"I  do  pot  wish  to  be  understood  in  that  way.  I  say  the  statements  in  the  let- 
ters of  Baldwin  to  Stinson  as  to  what  I^ogan  did  are  not  to  be  considered,  but, 
instead,  Baldwin's  testimony  as  to  what  Logan  dii  and  said;  that  they  may 
consider  that  rather  than  the  statements  of  Baldwin  in  his  letters  as  to  what 
Logan  said." 

Whereupon  counsel  for  defendant  replied  to  the  court,  in  the 
presence  of  the  jury: 

"Yes,  I  understand  the  court  to  draw  the  distinction  between  the  statement 
in  the  letter  and  the  statement  under  oath  as  evidence;  but  we  consider  that  the 
statement  in  the  letter  is  simply  a  verbal  act,  and  Is  the  best  evidence  of  what 
was  done,  coming  s(^  recently  after  the  statements  said  to  have  been  made  by 
Logan,  and  are  receivable  in  evidence,  and  should  have  full  force  and  effect  as  a 
verbal  act." 

This  part  of  the  charge  was  clearly  error.  The  jury  were  told, 
in  effect,  that  they  should  consider  the  testimoi^y  of  Baldwin  in 
preference  to  the  statements  made  by  him,  and  contained  in  his 
letters  to  Stinson.  But  it  was  for  the  jury  to  say  which  of  the 
statements  they  preferred  to  accept.  It  was  for  them  to  pass  upon 
the  credibility  of  Baldwin's  testimony.  They  might  have  consid- 
ered that  the  statements  contained  in  his  letters  to  Stinson  written 
at  the  time  were  preferable  and  more  truthful  than  his  subsequent 
testimony.  The  significance  of  this  is  seen  in  the  fact  that  in  the 
letters  Baldwin  stated  that  Logan  refused  to  take  the  policy,  while 
in  his  testimony  he  swore  that  Logan  never  absolutely  refused  to 
take  the  policy,  and  that,  furtheimore,  he  never  directed  him 
(Baldwin)  to  return  the  policy.  This  variance  was  matter  for  the 
jury  to  consider  and  judge.  It  may  be  that  the  learned  judge  felt 
justified  in  believing  that  the  testimony  of  Baldwin  was  entitled  to 
more  credence  than  the  statements  contained  in  his  letters  to  Stin- 
son ;  but  the  instruction  was  couched  in  such  language  thjtt  it  may 
well  be  that  the  jury  considered  they  were  bound  to  give  more 
weight  to  Baldwin's  testimony  than  to  his  statements  in  the  let- 
ters. The  court  should  have  been  careful  to  distinguish  the  law 
from  the  facts.    See  Starr  v.  U.  S.,  153  U.  S.  614,  14  Sup.  Ct.  919. 

The  remaining  assignments  of  error  do  not,  in  our  opinion,  show 
any  error  committed  by  the  court  in  its  other  instructions  to  the 
jury.  For  the  reasons  stated  above,  the  judgment  will  be  reversed^ 
and  the  cause  remanded  for  a  new  trial. 
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(87  Fed.  648.) 

NORTHERN  PAC.  R.  CO.  v.  MURRAY. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     May  9,  1898.) 

No.  372. 

1.  Railroad  Right  op  Wat  —  Definite  Location  of  Northern   Pacific  — 

xvlOHTS  OF   SBTTIiEIRfi. 

Act  July  2,  1864,  §  3,  makes  the  grant  to  the  Northern  Pacific  Railroad 
Company  definite,  taking  effect  from  the  date  of  the  act,  when  the  line  of 
road  Is  definitely  fixed  by  the  company,  and  a  plat  thereof  filed  In  the 
general  land  office.  Held  that,  when  the  company  thus  signified  Its  loca- 
tion of  any  portion  of  Its  line,  it  was  concluded  thereby,  and.  If  It  after- 
wards constructed  Its  road  on  a  different  line,  it  must  procure  a  right  of 
way  by  purchase  or  condemnation  proceedings,  where  private  rights  had 
Intervened. 

2.  Same— Liability  for  Compensation— Transfer  ok  Land. 

The  liability  of  a  railroad  company  to  make  compensation  for  land  taken 
for  right  of  way  Is  to  the  owner  of  the  land  at  the  time  of  the  taking, 
and  a  subsequent  vendee  has  no  right  of  action  unless  the  same  is  specially 
assigned  to  him. 

8.  Same— Entry  without  Right— Acquiescence  of  Owner— Remedy. 

Where  a  landowner,  knowing  that  a  railroad  company  has  entered  upon 
his  land  and  Is  constructing  Its  road  without  having  procured  the  right  of 
way,  remains  Inactive  until  the  road  Is  In  operation,  he  cannot  maintain 
ejectment  for  the  entry,  but  is  restricted  to  an  action  for  damages. 

4.  Same— Amendment  of  Complaint— Waiver  op  Exception. 

Plaintiff  brought  ejectment  against  defendant  railroad  company  for 
land  upon  which  It  had  wrongfully  entered  and  constructed  its  road.  The 
court  decided  that  the  action  would  not  He,  but,  upon  plain tlff*s  request, 
permitted  him  to  file  an  amended  complaint  for  damages  only.  Uehi  that, 
by  electing  to  amend,. plaintiff  waived  his  right  to  a  review  of  the  question 
as  to  his  right  to  maintain  the  action  In  Its  original  form,  and  was  not 
aided  by  a  stipulation  agreeing  that  such  question  should  be  submitted  to 
the  court  of  appeals. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  District  of  Washington. 

This  was  an  action  by  David  Murray  against  the  Northern  Pacific 
Railroad  Company  to  recover  for  land  taken  for  a  right  of  way.  Judg- 
ment below  was  given  for  plaintiff,  and  defendant  brings  error. 

Crowley  &  Grosscup,  for  plaintiff  in  error. 

Parsons,  Parsons  &  Parsons  and  Carroll  B.  Graves,  for  defendant  in 
error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  BELLIN(;ER, 
District  Judge. 

BELLINGER,  District  Judge.  This  action  grows  out  of  the  con- 
struction and  maintenance  by  the  Northern  Pacific  Railroad  Com- 
pany of  its  branch  line  from  Yakima  to  Swank  Creek,  in  the  state  of 
Washington,  upon  lands  claimed  by  the  defendant  in  error.  By  sec- 
tion 2  of  the  act  of  congress  of  July  2,  1864,  creating  the  Northern 
Pacific  Railroad  Company,  it  is  provided  as  follows: 

"Sec.  2.  ♦  ♦  ♦  the  right  of  way  through  the  public  lands  be  and  the 
same  Is  hereby  granted  to  said  Northern  I*acific  Railroad  Company,  Its  suc- 
cessors and  assigns,  for  the  construction  of  a  railroad  and  telegraph  as  pro- 
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posed;  and  the  right,  power  and  authority  Is  hereby  given  to  said  corpora- 
tion to  tal^e  from  the  public  land  adjacent  to  the  line  of  said  road,  material 
of  earth,  stone,  timber  and  so  forth,  for  the  construction  thereof.  Said  way 
is  granted  to  said  railroad  to  the  extent  of  two  hundred  feet  in  width  on 
each  side  of  said  railroad  where  it  may  pass  through  the  public  domain." 

At  the  date  of  the  passage  of  this  act  the  lands  in  dispute  were 
unoccupied  public  lands  of  the  United  States.  On  May  10,  1884,  the 
railroad  company  definitely  located  its  branch  line  of  road  from  Yak- 
ima to  Swank  Creek,  and  on  May  24th  filed  a  plat  of  such  location 
in  the  office  of  the  commissioner  of  the  general  land  office,  which 
was  approved  by  the  secretary  of  the  interior;  and  on  January  8, 
1885,  the  lands  so  located  were  withdrawn  from  sale.  Subsequent  to 
the  grant,  and  prior  to  the  definite  location  of  the  line  of  road,  on 
July  5,  1873,  one  Frederick  Ludi  received  a  patent  for  a  portion  of 
the  tract  including  the  land  now  used  for  right  of  way  by  the  com- 
pany, in  accordance  with  steps  theretofore  taken  by  him  to  that  end; 
and  on  June  5,  1873,  one  William  Berry  in  like  manner  received  a 
patent  for  the  tract  which  includes  the  remaining  portion  of  the 
lands  in  dispute.  The  defendant  in  error  succeeded  to  these  titles 
in  1888,  through  one  Smith,  grantee  of  Ludi  and  Berry.  In  the  year 
188G  the  railroad  company  built  its  road  on  the  lands  in  dispute,  and 
has  since  maintained  and  operated  it  there.  But  the  line  so  con- 
structed and  maintained  is  not  upon  the  line  as  definitely  located  in 
1884.  It  is  conceded  that  a  definite  location  of  a  line  of  road  takes 
effect,  as  to  the  right  of  way,  by  relation  from  the  date  of  the  grant. 

The  first  question  to  be  considered  is  whether  the  grant  of  right  of 
way  is  fixed  by  the  location  of- the  road  as  constructed,  without  refer- 
ence to  variations  of  such  location  from  that  shown  by  maps  filed  in 
the  land  office  by  the  grantee  company.  If  so,  the  company  has  a 
right  of  way,  effective  by  relation  from  July  2,  1864,  the  date  of  the 
granting  act,  and  has  priority  over  the  title  under  which  the  defend- 
ant in  error  claims.  By  section  3  of  the  granting  act,  the  grant  be- 
comes definite  when  the  line  of  road  is  definitely  fixed,  and  a  plat 
thereof  is  filed  in  the  office  of  the  commissioner  of  the  general  land 
office,  so  that  the  limits  of  the  grant  become  fixed  when  the  line  of 
route  is  thus  located.  In  this  case  such  line  was  established  by  a 
map  of  definite  location  filed  in  May,  1884,  nearly  20  years  after  the 
granting  act  was  passed.  It  is  undisputed  that  the  right  of  way,  as 
thus  ascertained,  was  vested  in  the  company  as  of  the  date  of  the 
act  of  congress,  and  it  does  not  follow  the  line  of  construction  where 
that  deviates  from  the  line  of  such  location.  Smith  v.  Railroad  Co., 
7  C.  C.  A.  397,  58  Fed.  513.  It  is  conceded  that  the  route  must  be 
considered  as  definitely  fixed  when  its  map  of  location  is  filed,  upon 
the  authority  of  decisions  of  the  supreme  court  of  the  United  States, 
where  the  question  related  to  the  limits  of  land  grants,  but  it  is 
sought  to  distinguish  the  question  thus  presented  from  that  arising 
in  this  case.  As  to  this,  the  circuit  court  of  appeals  for  the  Eighth 
circuit,  in  the  case  cited,  says: 

"But  it  is  not  perceived  how  the  line  of  this  railroad  can  be  consistently 
held  to  be  definitely  and  unalterably  fixed,  under  the  act  of  congress,  by 
filing  its  map  of  definite  location,  and  yet  be  subject  to  another  and  subse- 
quent definite  fixing,  on  a  dilTerent  line,  by  its  actual  construction;  for  this  is 
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Simply  to  say  that  a  line  which  is  'definitely  fixed'  is  indefinitely  changeable. 
Nor  is  it  perceived  how  this  act  of  congress  can  be  held  to  give  the  company 
the  power  to  select  and  definitely  fix  one  line  of  railroad  for  the  purposes  of 
its  land  grant,  and  another  and  a  parallel  line  for  the  purposes  of  its  right 
of  way." 

Every  consideration  upon  which  the  land-grant  companies  are  held 
to  the  lines  of  location  designated  in  maps  filed  for  that  purpose  by 
them,  when  the  question  was  with  reference  to  the  grant  of  lands, 
applies  equally  in  cases  involving  rights  of  way.  The  company  makes 
its  own  selection  of  route,  and  it  takes  its  own  time  in  doing  so. 
It  is  not  concluded  by  any  survey  and  selection  it  may  make.  As 
stated  by  the  court  in  Land  Co.  v.  Griffey,  143  U.  S.  32,  12  Sup.  Ct 
362: 

"It  may  survey  and  stake  many,  and  finally  determine  the  line  upon  which 
It  will  build  by  a  comparison  of  the  cost  and  advantages  of  each;  and  only 
when,  by  tiling  its  map,  it  has  communicated  to  the  govemtoent  knowledge 
of  its  selected  line,  is  it  concluded  by  its  action." 

It  is  argued  in  this  case  that  there  is  nothing  in  the  act  of  congress 
that  required  the  company  to  file  a  map  of  definite  location;  that  the 
failure  to  do  so  simply  had  the  effect  to  extend  the  time  within  which 
interests  in  lands  within  the  limits  of  the  grant  might  vest  in  othera 
This  may  be  true,  and,  if  so,  it  was  open  to  the  company  not  to  sig- 
nify its  location  of  route  by  this  method.  It  might  have  indicated  its 
route  by  the  construction  of  its  road.  But  by  whatever  means  it 
chose,  if  it  had  choice  of  methods,  to  signify  its  adoption  of  a  line  of 
route,  when  it  had  formally  announced  its  selection  the  limits  of  its 
grant  became  fixed  for  all  purposes.  The  case  of  Smith  v.  Railroad 
Co.  also  holds  that  the  report  of  the  railroad  commissioners  that 
the  road  was  completed  according  to  the  requirements  of  the  act  of 
congress  does  not  operate  as  a  judicial  determination  of  the  com- 
pany's title  to  the  right  of  way  occupied  by  it.  It  clearly  was  not  a 
function  of  the  commission  to  determine  anything  but  the  practical 
question  whether  the  road  was  well  and  serviceably  built.  But,  if 
the  right  of  way  is  not  subject  to  change,  it  does  not  follow  that 
the  company  may  not  abandon  the  right  of  way,  so  long  as  private 
rights  are  not  affected,  and  purchase  another,  by  the  method  of  con- 
demnation or  otherwise.  There  is  no  reason  why  it  may  not  surren- 
der the  right  conferred  upon  it  if  it  sees  fit  to  do  so, — why  it  should 
be  less  free  to  change  its  route  than  it  would  be  if  the  government  had 
not  favored  it  in  this  respect.  It  is  well  settled  that  a  railroad  com- 
pany seeking  to  condemn  a  right  of  way  may,  after  the  assessment  of 
damages,  change  the  location  of  its  road.  1  Rorer,  R.  R.  326;  State  v. 
Graves,  19  Md.  351.  And  it  may  do  this  without  the  payment  of 
the  damages  assessed,  so  long  as  it  has  not  taken  possession  of  the 
right  condemned. 

Defendant  in  error  asks  especial  consideration  for  the  case  of 
Moorhead  v.  Railroad  Co.,  17  Ohio,  349.  That  case  involved  the 
(juestion  whether  a  railroad  company,  under  a  charter  which  author- 
ized it  "to  vary  the  route  and  change  the  location  after  the  first 
selection  had  been  made,  whenever  a  better  and  cheaper  route  could 
be  had,  or  whenever  any  obstacle  to  continue  said  location  was 
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found,"  etc.,  could  relocate  its  road  on  distinct  ground  after  having 
once  located  and  constructed  it.  The  court  held  that  the  power  to 
change  the  road  was  not  intended  to  be  a  continuing  power,  that 
**might  be  exercised  and  re-exercised  again  and  again,  as  often  as 
might  suit  the  convenience  of  the  company";  that  *ilie  completion 
of  the  road  upon  the  route  first  located  exhausted  all  the  power  of 
the  company";  that  the  right  to  change  must  be  exercised  before  the 
road  is  built.  The  statute  having  provided  in  what  cases  a  located 
line  might  be  changed,  the  conclusion  was  unavoidable  that  changes 
not  within  the  statute  were  unauthorized.  The  right  to  change  the 
line  once  located  was  not  involved ;  the  sole  question  being  whether, 
under  the  statute,  the  road  when  once  built,  could  be  changed.  The 
railroad  company,  therefore,  having  the  power  of  eminent  domain 
when  it  entered  upon  the  land  in  question  and  built  its  road,  its  lia- 
bility to  make  compensation  for  the  taking  is  to  the  grantor  of  the 
defendant  in  error, — ^to  the  owner  whose  land  was  taken.  The  ques- 
tion is  decided  by  the  supreme  court  of  the  United  States  in  Roberts 
y.  Railroad  Co.,  158  U.  S.  10, 15  Sup.  Ct.  758.     The  court  says: 

"It  is  weU  settled  that  where  a  railroad  company,  having  the  power  of 
eminent  domain,  has  entered  into  actual  possession  of  land  necessary  for 
its  corporate  purposes,  whether  with  or  without  the  consent  of  the  owner  of 
such  lands,  a  subsequent  vendee  of  the  latter  takes  the  land  subject  to  the 
burthen  of  the  railroad;  and  the  right  to  payment  from  the  railroad  company, 
if  it  entered  by  virtue  of  an  agreement  to  pay,  or  to  damages,  if  the  entry 
was  unauthorized,  belongs  to  the  owner  at  the  time  the  railroad  company 
took  possession." 

The  court  refers  to  a  number  of  cases  where  it  is  held  that  claims 
for  damages  in  such  cases  were  personal  to  the  owner  "when  the  in- 
jury occurred, — that  they  did  not  run  with  the  land,  nor  pass  by  a 
deed,  though  not  reserved,"  "unless  expressly  conveyed  therein.'* 
Without  deciding  the  further  question  as  to  the  remedy  available  to 
the  owner  at  the  time  of  the  entry  and  taking,  the  court  goes  on  to  say: 

•*So,  too,  it  has  been  frequently  held  that  if  a  landowne/,  knowing  that  a 
railroad  company  has  entered  upon  his  land  and  is  engaged  in  constructing 
Its  road  without  having  complied  with  the  statute,  requiring  either  payment 
by  agreement  or  proceedings  to  condemn,  remains  Inactive,  and  permits  them 
to  go  on  and  expend  large  sums  in  the  work,  he  wUl  be  estopped  from  main- 
taining either  trespass  or  ejectment  for  the  entry,  and  wiU  be  regarded  as 
having  acquiesced  therein,  and  be  restricted  to  a  suit  for  damages." 

It  appears  from  the  complaint,  and  from  the  stipulation  of  facts  in 
the  case,  that  the  railroad  company  entered  upon  the  land  in  ques- 
tion and  built  its  road  in  March,  1886,  "wrongfully  and  without  the 
consent"  of  the  then  owner;  that  the  road  has  since  been  maintained 
and  operated;  and  that  in  May,  1888,  the  plaintiff,  presumably  with 
knowledge  of  the  occupation  and  use  by  the  railroad,  purchased  the 
land,  and  became,  and  has  since  been,  the  owner  in  fee.  This  cause 
of  action  existed  in  favor  of  plaintiff's  grantor  more  than  two  years 
before  plaintiff  made  his  purchase.  It  is  not  claimed  that  this  right 
was  assigned  to  plaintiff,  unless  the  conveyance  of  the  fee  of  the  land 
had  that  effect;  but,  as  we  have  seen,  the  conveyance  did  not  have 
that  effect 

WTien  the  trial  of  this  case  in  the  court  below  was  begun,  the 
complaint  of  the  defendant  in  error  was  to  recover  the  possession 
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of  the  land  which  is  the  subject  of  controversy,  and  for  damages. 
During  the  trial,  upon  a  motion  for  nonsuit  by  the  defendant  com- 
pny,  the  court  announced  that  the  action  could  not  be  maintained 
in  the  form  in  which  it  then  was,  and  that,  unless  an  application  for 
leave  to  amend  was  made  and  allowed,  the  motion  for  nonsuit  would 
be  granted.  Thereupon  the  defendant  in  error  made  application  for 
leave  to  file  his  second  amended  complaint,  which  motion  was  al- 
lowed, and  the  complaint  in  its  present  form  was  filed.  The  defend- 
ant in  error  excepted  to  the  rulins:  of  the  court  to  tlie  effect  that 
ejectment  would  not  lie,  and  he  now  requests  a  review  of  this  ruling, 
in  the  event  of  a  reversal  by  this  court  of  the  judgment  in  his  favor; 
and  to  this  end  he  relies  upon  a  stipulation  by  which  "it  is  stipulated 
and  agreed  that  plaintiff's  exceptions  upon  the  trial  to  the  rulings 
of  the  court,  as  shown  by  the  transcript  upon  defendant's  writ  of  error, 
may  be  considered  upon  the  hearing  in  the  circuit  court  of  appeals  with 
the  same  force  and  effect  as  if  a  writ  of  error  had  been  allowed  upon 
plaintiff's  part,  and  duly  certified  by  the  court  upon  the  trial."  The 
decision  already  announced  is  decisive  of  the  question.  Moreove|, 
the  objection  was  waived  by  the  defendant  in  error,  by  his  election 
to  amend  his  complaint  and  proceed  as  he  has  done.  It  was  open  to 
him  to  have  stood  upon  his  right  to  proceed  in  ejectment,  or  to  adopt 
the  course  he  has  taien.  He  was  at  liberty  to  take  one  of  two  roads, 
hut  not  both ;  nor  can  he  at  the  same  time  accept  and  reject  the  judg- 
ment under  review.  It  follows  that  the  judgment  of  the  court  below 
should  be  reversed,  and  the  case  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 


(87  Fed.  652.) 

THE  BRANDYWINE. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    May  3  1898.) 

No.  258. 

L  Admiralty  Appeals— Findings  op  0>urt  Below. 

The  circuit  courts  of  appeals,  in  reviewing  admiralty  cases,  are  not  limited 
to  questions  of  law;  but  it  is  the  settled  practice  of  these  courts  to  give 
great  weight  to  the  conclusions  of  fact  by  the  trial  judge,  unless  they  are 
based  on  evidence  manifestly  insufficient,  and  in  cases  of  conflicting  testi- 
mony, apparently  of  equal  merit,  to  follow  the  conclusions  reached  below. 

2.  Salvage— Amount  op  Compensation. 

An  award  of  |5(X)  upon  a  salved  value  of  $1,522.50  held  excessive  for 
services  rendered  by  the  first  to  arrive  and  most  efficient  of  a  number  of 
tugs  which  pumped  water  into  a  burning  barge;  the  time  occupied  being 
about  614  hours,  and  there  being  no  danger  to  life  or  property.  The  award 
should  be  reduced  on  appeal  to  $250. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 
Robert  M.  Hughes,  for  appellant. 
T.  S.  Garnett,  for  appellee. 

SIMONTON,  Circuit  Judge.     This  is  an  appeal  from  a  decree  of 
the  district  court  of  the  United  States  for  the  Eastern  district  of 
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Virginia.  It  is  a  case  of  salvage.  The  barge  Brahdywine,  on  the 
morning  of  20th  April,  1897,  was  lying  at  the  pier  of  Lambert's  Point, 
near  Norfolk.  She  was  a  large  barge,  some  190  feet  in  length,  draw- 
ing when  loaded  23^  feet,  engaged  in  carrying  coal,  and  with  a  ca- 
pacity of  about  1,800  tons  of  coal.  She  had  two  decks.  She  had  no 
propelling  power  of  her  own,  but  was  equipped  with  an  engine  used 
in  the  hoisting  apparatus.  This  engine  was  forward  in  the  between 
decks,  in  the  forward  part  of  the  deck,  in  an  engine  room  the  whole 
width  of  the  vessel,  about  30  feet  from  the  stem,  back  where  the  bulk- 
head comes.  The  engine  room  was  entered  by  what  was  called  the 
"companion  way  hatch,"  not  the  "fore  hatch."  The  crew  of  the 
barge  consisted  of  four  men.  Between  4  and  5  o'clock  of  this  morn- 
ing, the  master  of  the  barge  was  aroused  from  sleep  by  the  call  of  a 
watchman  on  the  pier  that  the  barge  was  on  fire.  Calling  his  men, 
he  got  out,  and  found  the  fire  was  in  the  engine  room,  and  getting 
some  assistance  from  the  crew  of  a  four-mast  schooner  near,  he  began 
to  get  the  fire  hose  from  the  pier  aboard  his  barge,  and  to  put  it  in 
the  hatch  of  the  companion  way.  Just  at  that  time,  the  tug,  Emma 
Kate  Ross,  which  was  lying  some  distance  off  the  pier  with  scows 
in  tow,  discovered  the  fire,  and  leaving  her  scows  at  anchor,  went  at 
once  to  the  Brandywine.  Placing  her  bow  opposite  the  bow  of  the 
barge,  she  put  on  two  streams  of  water,  one  from  a  pipe  on  her  own 
bow,  the  other  from  the  deck  of  a  pile  driver  alongside  of  her.  Her 
deck  was  10  feet  below  the  deck  of  the  barge,  and  the  deck  of  the  pile 
driver  about  on  a  level  with  the  barge's  deck.  The  Emma  Kate  Ross 
is  a  large  tug,  equipped  with  a  powerful  fire  apparatus,  her  pump 
having  the  capacity  of  6,000  gallons  a  minute.  With  these  two 
streams  she  played  water  on  the  barge,  chiefly  on  her  deck  and  bow. 
After  the  Ross  had  been  at  the  barge  about  a  half  or  three-quarters 
of  an  hour,  another  tug,  the  Little  Nell,  came  to  the  assistance  of 
the  latter,  and  began  pumping  water  into  her,  followed  in  rapid  suc- 
cession by  the  Pocahontas,  Louisa,  Alvah  Clark,  and  E.  B.  McCauly, 
all  tugs  more  or  less  suitably  equipped  for  extinguishing  fires,  but 
none  as  well  equipped  as  the  Ross.  For  some  time  no  men  from  the 
Ross  went  aboard  the  barge.  But,  after  men  from  one  or  more  of 
the  other  tugs  boarded  the  barge,  the  master  and  crew  of  the  Ross  did 
so  also.  The  testimony  is  very  conflicting  as  to  the  amount  and  ef- 
fectiveness of  the  assistance  rendered  to  the  barge  by  the  Emma 
Kate  Ross.  She  stood  by  the  barge  as  long  as  she  was  at  the  pier, 
pumping  water  on  and  into  her.  About  9  o'clock  two  of  the  other 
tugs  towed  her  away  to  some  flats  near.  The  Ross  accompanied 
them,  and,  as  soon  as  they  reached  the  flats,  rendered  efficient  service 
in  turning  the  head  of  the  barge  to  the  wind.  But  the  witnesses 
differ  very  much  in  their  testimony  upon  the  point  who  put  out  the 
fire.  The  court  below,  although  no  specific  findings  of  fact  are  given, 
evidently  solved  this  conflict  in  favor  of  the  Emma  K.  Ross,  by  award- 
ing her  |500  as  a  salvage  award. 

This  court  is  not  limited,  as  the  supreme  court  was  under  act  of 
1875,  to  the  review  of  questions  of  law  only  in  an  admiralty  appeal. 
It  can  also  review  the  findings  of  facts.  The  Havilah,  1  U.  S.  App.  1, 
1  C.  C.  A.  77,  and  48  Fed.  G84;  The  State  of  California,  7  U.  S.  App.  20, 
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1  C.  C.  A.  224,  and  49  Fed.  172;  The  Pbiladelphian,  21  U.  S.  App. 
90,  9  C.  C.  A.  54,  and  60  Fed.  423.  Yet  it  is  now  the  settled  practice 
of  this  court  to  give  great  weight  to  the  conclusions  of  fact  by  the 
trial  judge,  unless  the}'  are  based  upon  evidence  manifestly  insufS- 
cient,  and  in  cases  of  conflicting  testimony,  apparently  of  equal  merit, 
to  follow  the  conclusions  reached  below.  The  Wilhelm,  16  U.  S. 
App.  356,  8  C.  C.  A.  72,  and  59  Fed.  169;  The  Alejando,  15  U.  S. 
App.  98,  6  C.  C.  A.  54,  and  56  Fed.  621;  The  Lucy,  20  C.  C.  A.  660, 
74  Fed.  572.  In  subsequent  discussion  of  this  case,  we  assume  that 
the  8er\'ices  rendered  by  the  Emma  K.  Ross  were  salvage  sewices  of 
meritorious  character;  and  the  only  remaining  question  is  as  to  the 
amount  of  the  award. 

The  barge  Brandywine,  after  the  fire  was  extinguished,  was  sold 
at  auction,  her  owners  being  present,  and  was  bought  by  a  third 
person  for  f  1,522.50.  This  is  the  gross  value  of  the  salved  property  to 
her  owner,  and  the  award  must  be  ascertained  with  this  sum  as  a 
factor.  As  has  been  seen,  the  district  court  awarded  to  the  Emma 
K.  Ross  alone  f  500,  a  third  of  this  sum.  The  services  of  the  other 
tugs  do  not  seem  to  have  entered  into  the  estimate.  We  think  this 
allowance  excessive.  The  services  of  the  Emma  K.  Ross  had  some 
of  the  elements  of  salvage  service, — ^promptness  and  efficiency.  They 
had  no  element  of  danger  to  life  or  property.  Nor  were  they  rendered 
to  a  vessel  hopeless  of  aid  from  any  other  quarter  than  the  salving 
vessel.  Nor  were  they  rendered  aione.  The  other  tugs  were  with 
her,  rendering  aid,  if  not  as  effective  as  that  rendered  by  the  Ross, 
certainly  contributing  materially  in  making  her  assistance  success- 
ful. The  capacity  and  efficiency  of  those  other  tugs  are  demonstrated 
by  the  fact  that  after  the  Emma  K.  Ross  had  left  the  barge,  the  fire  be- 
ing absolutely  to  all  appearance  subdued,  it  broke  out  afresh,  and  they 
were  without  her  aid  able  to  extinguish  it  entirely.  For  their  services 
their  owners  are  content  with  |50  each.  The  Emma  K.  Ross  was  at 
work  from  4 :30  a.  m.  to  11  a.  m. ;  the  Little  Nell  from  about  5  a.  m. 
to  about  3  p.  m.;  and  the  other  tugs  left  about  an  hour  before  her. 
The  cases  in  this  circuit  of  salvage  for  rescue  from  fire  are  very  few. 
The  Alice  Minot,  30  Fed.  212,  was  a  case  in  which  a  cotton  vessel 
afire  was  towed  by  a  tug  into  deep  water,  away  from  her  wharf,  and 
was  there  sunk  by  her  crew  who  scuttled  her.  The  court  of  the  East- 
em  district  of  Virginia  awarded  the  tug  for  salvage  ?500.  In  that 
ease  the  value  of  the  property  saved  was  |72,000.  In  The  Cherokee, 
31  Fed.  167,  a  steamship  of  the  Clyde  Line,  with  a  full  cargo,  was 
found  to  be  afire  very  soon  after  lea\ing  her  dock.  The  tug  Monarch 
went  to  her  rescue,  began  pumping  on  her  with  powerful  pumps,  and 
towed  her  afire  to  her  wharf.  Then  the  fire  department  took  charge 
of  her,  and  extinguished  the  flames.  The  district  court  for  the  district 
of  South  Carolina  awarded  $850  for  the  salvage  service.  The  prop- 
erty at  peril  was  valued  at  |272,500.  The  S.  B.  Baker,  23  Fed.  109, 
decided  by  the  district  court  for  the  Southern  district  of  New  York,  is 
a  case  which  somewhat  resembles  the  case  at  bar.  A  fire  broke  out 
during  a  westerly  gale  among  the  cotton  bales  which  composed  the 
cargo  of  the  lighter  Baker.  Upon  a  signal  from  the  superintendent 
of  the  wharves,  a  tug  towed  her  out,  with  her  burning  cargo,  from 
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the  slip  into  the  river,,  and  played  upon  the  fire  with  her  small  hose  un- 
til the  arrival  of  two  city  fire  department  tugs.  The  tug  then  towed 
the  three  vessels  (the  lighter  and  two  steam  fire  department  tups)  to 
a  place  convenient  for  taking  out  the  burning  cotton.  The  value 
of  the  cotton  saved  was  ^20,000;  of  the  lighter,  ^,000;  and  of  the 
tug,  114,000.  Held,  that  |750  was  a  proper  salvage  award.  This 
award  was  reduced  on  appeal  in  the  circuit  court  to  |350.  It  is  true 
that  new  evidence  in  the  higher  court  infiuenced  this  reduction.  It 
is  evident,  however,  that  the  court  thought  that  the  award  of  the  dis- 
trict court,  without  this  new  evidence,  was  high  enough.  See,  also. 
The  Alice  Clark,  39  Fed.  621.  In  the  light  of  these  cases,  and  taking 
into  consideration  the  number  of  tugs  actively  engaged  in  the  same 
work  and  at  the  same  time  with  the  Emma  K.  Ross,  we  think  that  ^250 
is  a  liberal  reward  to  her  for  her  salvage  services  on  that  occasion. 
Let  the  case  be  remanded  to  the  district  court,  with  instruction  to 
modity  its  decree  in  reducing  the  salvage  award  to  this  sum  of  f250. 


(87  Fed.  669.) 

HARRISBURG  TRUST  CO.  ▼.  SHUFELDT. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  23.  1898.) 

No.  388. 

1.  Set- Off— Negotiable  Instruments. 

The  right  to  set-off  is  wholly  statutory,  and  under  2  Hlirs  Code  Wash. 
S  806,  when  a  party  is  sued  by  the  assignee  of  a  chose  in  action,  he  cannot 
plead  against  the  assignee  a  set-off  which  he  holds  against  the  assignor  un- 
less the  demand  sought  to  be  set  off  existed  at  the  time  of  the  assignment, 
and  belonged  to  the  party  in  good  faith  before  notice  of  such  assignment. 

2.  Negotiable  Instruments— Uninuobsed  Notes— Equitable  Titles. 

The  assignee  of  an  unindorsed  negotiable  note  takes  only  an  equitable 
title,  but  the  note  then  stands  on  the  same  footing  as  nonnegotiable  pa- 
per, and  he  may,  under  the  Washington  Code,  maintain  in  his  own  name 
an  action  against  the  maker. 

8.  Same— Set-Off— Defenses. 

The  fact  that  a  note  is  transferred  without  indorsement  is  sufficient  to 
put  the  transferee  upon  inquiry  as  to  all  equitable  defenses  that  existed 
at  the  time  of  the  transfer;  but  a  "set-oCT*  is  not  a  defense,  as  that  term  is 
ordinarily  used,  whether  the  title  to  the  note  be  equitable  or  legal,  and  is 
never  pleadable  as  a  defense  unless  expressly  made  so  by  statute. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  District  of  Washington. 

Strudwick  &  Peters,  for  plaintiff  in  error. 
Hastings  &  Stedman,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  BELLINGER, 
District  Judge. 

GILBERT,  Circuit  Judge.  The  Harrisburg  Trust  Company 
brought  an  action  in  the  circuit  court  to  recover  upon  a  promissory 
note  for  f3,000  made  on  March  31,  1894,  bv  the  defendant  in  error, 
in  favor  of  the  Guarantee  Loan  &  Trust  Company,  payable  on  de- 
mand, with  interest  at  the  rate  of  10  per  cent,  per  annum,  which  note 
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was  on  Julj  16,  1894,  sold  and  delivered  to  the  plaintiff  in  the  ac- 
tion. In  his  answer  to  the  complaint  the  defendant  in  error  set  forth 
an  affirmative  defense,  which  was,  in  substance,  as  follows:  That 
the  note  was  never  indorsed  by  the  payee;  that  it  waa  delivered 
to  the  plaintiff,  or  to  one  Edward  L.  Bailey,  an  officer  thereof,  to- 
gether with  other  negotiable  paper,  as  a  pledge  to  secure  the  repay- 
ment of  an  advancement  made  by  the  said  Bailey,  individually,  or  as 
an  officer  of  the  plaintiff;  that  said  note  bears  no  indorsement  save 
a  credit  of  interest  and  f500  on  account  of  the  principal;  that  on 
May  23,  1896,  there  was  standing  to  the  credit  of  the  defendant  with 
the  said  Guarantee  Loan  &  Trust  Company  the  sum  of  J2,092.80,  and 
on  said  day  the  Guarantee  Loan  &  Trust  Company  certified  a  certain 
check,  purporting  to  be  drawn  by  the  defendant,  payable  to  the  or- 
der of  the  county  treasurer,  in  the  sum  of  J2,085.30,  which  check 
was  not  accepted  by  the  county  treasurer,  but  has  remained  and  is 
the  property  of  the  defendant;  that  on  October  3,  1896,  the  defend- 
ant demanded  from  the  Guarantee  Loan  &  Trust  Company  the  de- 
livery of  said  note,  and  tendered  in  payment  thereof  the  said  certi- 
fied check,  a  receipt  for  a  general  deposit  of  f7.50,  and  the  sum  of 
$454.41  in  cash,  which  tender  was  refused;  that  the  said  note  was  re- 
ceived by  the  pledgee  thereof  without  the  defendant's  knowledge  or 
consent,  and  that  the  plaintiff  acquired  no  right  or  title  to  said  note 
"other  than  that  then  and  since  held  by  the  Guarantee  Loan  &  Trust 
Company;"  that  the  Guarantee  Loan  &  Trust  Company  made  an 
assignment  on  May  25,  1896,  for  the  benefit  of  its  creditors,  and  that 
until  subsequent  to  said  assignment  the  defendant  had  no  knowl- 
edge that  any  person  other  than  the  payee  held  the  note,  and 
that  when  the  payments  were  made  on  account  of  principal  and 
interest  the  note  was  in  the  possession  of  the  payee  thereof.  To 
this  affirmative  defense  the  plaintiff  demurred,  and  its  demurrer  was 
overruled,  the  court  holding  that  the  matters  set  forth  in  the  answer 
were  sufficient  in  law  to  constitute  a  sot-off  to  the  action,  to  the  ex- 
tent of  the  amount  represented  by  the  said  certified  check.  The 
question  presented  upon  the  writ  of  error  to  this  court  is  whether  or 
not  the  court  erred  in  so  ruling. 

The  right  to  set-off  is  wholly  statutory,  and  in  this  case  its  exist- 
ence and  its  definition  must  depend  upon  the  provisions  of  the  stat- 
utes of  the  state  of  Washington.  The  Code  of  Washington  (2  HilPs 
Code,  §  806)  provides  as  follows: 

•*Sec.  806.  The  defendant  in  a  civil  action  upon  a  contract  expressed  or  Im- 
plied may  set  off  any  demand  of  a  lilie  nature  against  the  plaintiff  in  Interest 
which  existed  and  belonged  to  him  at  the  time  of  the  commencement  of  the 
suit.  And  In  all  such  actions,  other  than  upon  a  negotiable  promissory  note 
or  bill  of  exchange  negotiated  in  good  faith,  and  without  notice  before  due, 
which  has  been  assigned  to  the  plaintiff,  he  may  also  set  off  a  demand  of  a  like 
nature  existing  against  the  person  to  whom  he  was  originaUy  liable,  or  any 
assignee  prior  to  the  plaintiff  of  such  contract,  provided  such  demand  existed 
at  the  time  of  the  assignment  thereof,  and  belonging  to  the  defendant  in  good 
faith  before  notice  of  such  assignment,  and  was  such  a  demand  as  might  have 
been  set  off  against  such  person  to  whom  he  was  originally  liable,  or  such  as- 
signee while  the  contract  belonged  to  him." 

This  statute  is  clear  and  explicit,  and  requires  no  interpretation. 
Wlien  a  defendant  is  sued  by  an  assignee  of  a  chose  in  action,  he  can- 
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not  plead  against  the  assignee  a  set-off  which  he  holds  against  the 
assignor,  unless  the  demand  sought  to  be  set  off  existed  at  the  time 
of  the  assignment,  and  belonged  to  the  defendant  in  good  faith,  be- 
fore, notice  of  such  assignment.  A  similar  statute  is  found  in  the 
state  of  New  York,  and  it  has  there  been  held  that  the  demand  which 
constitutes  the  set-off  must  be  one  which  existed  against  the  assignor 
at  the  time  when  he  made  the  assignment.  Martin  v.  Kunzmuller, 
37  N.  Y.  396;  Faulkner  v.  Swart,  55  Hun,  261,  8  N.  Y.  Supp.  239; 
Brisban  v.  Gaines,  10  Johns.  45.  So  far  as 'the  record  in  the  pres- 
ent case  informs  us,  the  account  of  the  defendant  in  error  as  a  de- 
positor with  the  Guarantee  Loan  &  Trust  Company  did  not  exist 
prior  to  May  23, 1896,  which  was  nearly  two  years  subsequent  to  the 
transfer  of  the  note  to  the  plaintiff  in  error.  By  the  terms  of  the 
statute,  therefore,  the  certified  check  and  the  amount  represented 
thereby,  upon  deposit  with  the  Guarantee  Loan  &  Trust  Company, 
cannot  be  pleaded  as  a  set-off  to  the  note,  unless  there  are  other  facts 
in  the  case  which  are  sufficient  to  take  it  out  of  the  statutory  provi- 
sion. It  is  contended  by  the  defendant  in  error  that  the  fact  that 
the  note  was  transferred  without  indorsement  renders  the  statute  in- 
applicable, and  that  the  delivery  of  the  note,  in  pledge  for  money 
borrowed,  conveyed  to  the  transferee  thereof  only  an  equitable  title 
to  the  note,  and  that  in  an  action  on  such  a  note  delivered  after  ma- 
turity, especially  in  a  case  in  which  the  maker  of  the  note  had  no 
notice  of  the  transfer,  the  latter  may  avail  himself  of  all  the  equi- 
table defenses  which  he  possesses.  There  can  be  no  doubt  of  the  cor- 
rectness of  the  latter  proposition.  The  pledgee  or  assignee  of  a  note 
which  has  been  deliverei  to  him  without  the  indorsement  of  the 
payee  takes  only  an  equitable  title  to  the  note,  but  as  such  equitable 
owner  he  may  undoubtedly,  under  the  Washington  Code,  maintain 
in  his  own  name  an  action  against  the  maker.  The  note  in  the  hands 
of  such  a  holder  stands  upon  the  same  footing  as  nonnegotiable 
paper.  Simpson  v.  Hall,  47  Conn.  417.  The  fact  that  it  is  trans- 
ferred without  indorsement  is  sufficient  to  put  the  transferee  upon 
inquiry  as  to  all  equitable  defenses  that  existed  at  the  time  of  the 
transfer.  But  a  set-off  is  not  a  "defense,"  as  that  term  is  ordinarily 
used  (Chandler  v.  Drew,  6  N.  H.  469;  Wat.  Set-Off,  §§  5,  6),  and  is 
never  pleadable  as  a  defense  unless  it  is  expressly  made  so  by  stat- 
ute. "The  rule  that  a  party  taking  an  oveniue  bill  or  note  takes  it 
subject  to  the  equities  to  which  the  transferer  is  subject  does  not 
extend  so  far  as  to  admit  set-offs  which  might  be  available  against 
the  transferer.  A  set-off  is  not  an  equity,  and  the  general  rule  stated 
is  qualified  and  restricted  to  those  equities  arising  out  of  the  bill  or 
note  transaction  itself,  and  the  transferee  is  not  subject  to  a  set-off 
which  would  be  good  against  the  transferer  arising  out  of  collateral 
matter."  2  Daniel,  Neg.  Inst.  1435a;  Chit.  Bills  (13th  Am.  Ed.)  251. 
The  set-off  in  this  case  is  not  connected  with  the  note,  or  with  the 
consideration  for  the  note,  or  the  circumstances  under  which  it  was 
given.  It  is  not  a  defense  to  the  note  or  to  liability  thereunder.  It 
is  a  separate  and  independent  cause  of  action,  existing  in  favor  of 
the  defendant,  which,  by  virtue  of  the  statute  only,  is  permitted  to 
be  set  off  against  the  plaintiff's  debt  for  the  purpose  of  adjusting  mu- 
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tual  demands  and  avoiding  unnecessary  litigation.  It  follows,  there- 
fore, that  it  is  immaterial  whether  the  plaintiff's  title  to  the  note  was 
equitable  or  legal.  In  either  case,  the  right  to  plead  a  set-off  against 
it  must  depend  upon  the  terms  of  the  statute.  The  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  will  be  remanded  for  further 
proceedings  not  inconsistent  with  these  views. 


(87  Fed.  682.) 

ASHENFELTER  v.  EMPLOYERS'  LIABILITY  ASSUR.  CORP..   LIMITED, 
OF  LONDON,  ENGLAND. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     May  9,  1898.) 

No.  415. 

1.  AcaDBNT  Insurance— Excepting  Clauses. 

Under  an  accident  policy  excepting  from  the  risks  *'voluntary  exposure 
to  unnecessary  danger,"  an  accident  is  not  within  the  exception  unless  the 
insured  was  aware  of  the  danger  he  incurred,  and  purposely  assumed  the 
risks  thereof. 

2.  Same— Question  for  Jury. 

Whether  a  contractor,  who  was  suffocated  or  burned  to  death  by  the 
ignition  of  a  bucket  of  tar  pitch  which  he  was  heating  inside  a  tank  for 
calking  purposes,  was  aware  of  the  danger  arising  from  the  character  of 
that  material,  so  as  to  bring  him  within  the  exception  of  "voluntary  ex- 
posure to  unnecessary  danger,"  contained  in  his  accident  policy,  Jteld,  on 
the  evidence,  to  be  a  question  which  should  have  been  submitted  to  the 
Jury. 

In  Error  to  the  Circuit  Conrt  of  the  United  States  for  the  Eastern 
Division  of  the  District  of  Washington. 

This  was  an  action  by  Lida  M.  Ashenfelter  against  the  Employers' 
Liability  Assurance  Corporation,  Limited,  of  London,  England,  to  re- 
cover upon  a  policy  of  accident  insurance.  In  the  circuit  court  a 
verdict  was  dkected  for  defendant,  and  judgment  entered  accord- 
ingly, to  review  which  the  plaintiff  sued  out  this  writ  of  error. 

R.  J.  Danson  and  William  A.  Huneke,  for  plaintiff  in  error. 
L.  C.  Oilman,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

ROSS,  Circuit  Judge.  This  action  was  brought  in  the  court  below 
by  the  plaintiff  in  error  against  the  defendant  in  error  to  recover 
the  amount  of  an  accident  insurance  policy  issued  by  it  upon  the 
life  of  one  H.  C.  Ashenfelter,  since  deceased.  The  amended  answer 
of  the  defendant  admits  the  averments  of  the  complaint  in  respect  to 
•its  corporate  existence,  the  issuance  of  the  policy  in  consideration  of 
the  payment  of  the  required  premium,  the  death  by  accident  of  the  in- 
Bured,  and  the  nonpayment  of  the  amount  for  which  the  policy  was 
issued.  It  denies  the  averment  of  proof  of  death,  but  that  fact  was 
admitted  on  the  trial.  The  answer  alleges  the  fact  that  the  policy 
does  not  insure  against  ''voluntary  exposure  to  unnecessary  danger," 
and  further  alleges  that  the  accident  by  which  the  insured  lost  his 
31  C.C.A.— 13 
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life  was  caused  by  his  voluntary  exposure  to  unnecessary  danger,  and 
that  was  the  real  defense  made  at  the  trial.  On  the  conclusion  of 
the  testimony,  the  defendant,  by  its  counsel,  moved  the  court  to  in- 
struct the  jury  to  return  a  verdict  for  the  defendant,  upon  the  ground 
that  the  evidence  showed  that  the  deceased  lost  his  life  by  reason  of 
having  voluntarOy  exposed  himself  to  unnecessary  danger.  The  court 
so  instructed  the  jury,  and  a  verdict  was  returned  as  directed.  The 
plaintiff  duly  excepted  to  the  action  of  the  court,  and  brings  the  case 
here  by  writ  of  error. 

The  evidence  in  the  case  shows  that  the  deceased  was  a  contractor 
of  great  energy  and  of  extensive  business,  and,  at  the  time  of  his 
death,  was  engaged  in  the  performance  of  a  contract  with  the  state 
of  Washington  for  the  erection  of  buildings  for  its  university,  which 
were  nearing  completion.  Among  them  was  a  large  tank  for  the 
storage  of  water.  The  tank  itself  was  16  feet  in  diameter,  and  17 
feet  high,  and  rested  on  a  platform  constructed  upon  a  trestle  ris- 
ing 75  feet  above  the  ground.  Every  ninth  stay  of  the  tank  extend- 
ed upward  about  14  inches,  and  upon  these  stays  so  extended  was 
constructed  a  roof  having  a  projection  of  3  feet  beyond  the  outer 
edge  of  the  tank.  Through  the  spaces  thus  left,  ingress  and  egress 
was  had  into  and  out  of  the  tank  by  means  of  a  ladder.  The  plat- 
form projected  from  14  inches  to  several  feet  beyond  the  tank,  the 
projection  being  greatest  at  the  corners,  which  were  square,  and  of 
which  projection  about  6  inches  in  width  was  occupied  by  a  railing. 
For  the  purpose  of  making  the  tank  water-tight,  it  became  neces- 
sary to  calk  the  seams  with  oakum,  and  to  mop  them  with  a  mix- 
ture of  heated  pitch  and  tar.  It  was  in  preparing  and  applying  that 
mixture  that  the  insured  lost  his  life.  Although,  as  has  been  said, 
the  deceased  was  a  contractor  of  extensive  business  (the  contract 
with  the  university  aggregating  about  ^117,000),  the  evidence  shows 
without  conflict  that  he  was  a  man  of  such  energy  that,  when  any 
part  of  the  work  he  had  contracted  for  lagged,  he  turned  his  hand 
to  it,  and  pushed  it  along,  until  properly  under  way.  It  was  in  this 
way  that  he  went  with  a  workman  named  Gallagher  to  make  water- 
tight the  tank.  Gallagher  and  he  only  were  in  the  tank  at  the  time 
of  the  fatal  accident,  and  Gallagher's  deposition  was  taken  on  behalf 
of  the  defendant,  and  introduced  in  evidence.  In  answer  to  a  ques- 
tion asking  him  to  describe  as  briefly  and  accurately  as  he  could  the 
circumstances  under  which  the  deceased  was  killed,  the  witness  said: 

"We  started  In  to  work  on  Sunday  morning.  He  came  to  me  before  that 
Harry  [deceased,  Ashen  felter]  spoke  to  me  on  Saturday,  and  he  said,  •WUl 
you  come  over  and  work  to-morrow?'  And  I  said,  *If  there  Is  anything 
pressing,  I  have  no  objection;'  and  he  said  it  was.  So,  we  came  on  over  to 
the  tank  at  ten  o'clock.  On  going  over  there,  he  said,  *Have  you  been  in  the 
tank?'  and  I  said,  'I  have  not'  He  said,  *Gome  up  and  come  In,'  and  we 
went  up  in  the  tank.  There  was  about  six  Inches  of  water  In  It,  and  we 
drained  it  out  by  boring  plug  holes  in  It,  to  keep  the  sediment  from  pouring 
down.  There  would  be  six  inches  of  water  there,  and  we  went  and  bored 
the  holes  in  there;  and  Harry  said,  *We  must  dry  this  tank  up,  so  we  can 
see  what  we  can  do  with  it.'  I  said:  *There  is  a  salamander  over  to  the  Uttle 
observatory  which  I  used  In  drying  the  plaster  on  the  observatory.  If  you  want 
It  Harry,  you  can  take  It.'  He  says:  *A11  right;  the  next  thing  Is  to  get  it  In.' 
We  went  and  measured  the  space,  and  we  found  It  was  In  the  neighborhood  of 
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fonrteen  Inches;  and  we  took  and  flatted  up  the  salamander,  so  as  to  get  It  In 
there.  So,  we  put  the  ladder  up  against  the  tank,  and  looked  over  into  the 
tank,  and  Harry  said,  *The  only  thing  we  can  do  is  to  calk  the  tank.'  The 
seams  were  a  little  open.  And  I  said,  *A11  right;  we  will  get  In  and  calk  it.' 
I  said.  There  is  plenty  of  oakum  over  there.'  I  don't  know  but  he  carried 
the  oakum,  and  I  got  some  calking  irons,  and  started  in  calking,  till  about 
eight  o'clock.  We  have  two  lamps  In  the  office,  and  we  were  working  with 
them;  and  he  went  out  of  the  tank  possibly  in  the  neighborhood  of  half- 
past  seven  or  eight,  and  I  followed  him;  and  we  came  over  to  the  building, 
and  came  back  Monday  morning,  and  finished  the  calking.  Monday,  about 
noon,  I  should  judge,  we  got  through  with  the  calking  of  the  tank.  He  took 
no  part  whatever  in  the  calking  of  the  tank.  He  carried  the  oakum  to  me, 
and  I  got  through  cnlking,  and  he  got  some  paints  from  Baker  &  Richards, 
called  'paraffine  paints,*  supposed  to  be  applied  on  tanks  for  to  preserve  it, 
and  also  to  purify  the  water.  We  looked  over  that  material,  and  found  It 
to  be  pretty  thin.  It  was  heavy  paint,  but  not  sufficiently  heavy  to  cover 
the  seams  in  good  condition;  and  we  concluded  to  put  pitch  on  the  top  of 
the  seams,  or  on  the  top  of  the  oakum,  so  as  to  make  it  water-proof.  So, 
the  first  kettle  we  heated  below,  and  it  became  stiff  at  the  time  we  got  it 
Into  the  tank.  He  said,  *We  will  use  that  old  salamander,  and  we  will  heat 
the  tar  below,  and  get  along  with  It;'  and  we  got  along  Monday  and  Tues- 
day, till  the  accident  occurred.  The  first  knowledge  I  had  of  the  fatal  acci- 
dent was  Harry  hollering  to  me.  He  said,  *Frank,  hold  that  ladder!'  And 
I  looked  down  below,  and  I  seen  a  blaze,— very  small.  It  was  very  smoky  in 
the  tank.  I  saw  the  smoke  and  blaze,  and  started  down  the  ladder  Immedi- 
ately, because  I  knew—  The  first  impulse  was  that  the  fire  could  be  "ex- 
tinguished, and  knowing  that  there  was  no  means  of  reaching  the  fire,  and 
as  I  rushed  to  the  bottom,  it  was  all  Igniting.  It  was  a  big  sheet  of  flame  all 
around  me,  and  I  used  the  support,  and  moved  the  ladder  to  the  opposite 
side,  where  the  exit  would  be  to  the  outside,  and  picked  up  the  body  of  Mr. 
Ashenfelter,  which  was  lying  on  the  floor  between  me  and  the  salamander. 
He  was  lying  on  the  floor,  and  I  picked  him  up,  and  tried  to  make  the  rim 
of  the  tank;  but  the  fire  had  drove  In  on  me  so  I  couldn't  make  It,  and  I  be- 
came partly  suffocated,  and  I  drew  myself  out  of  the  tank,  and  that  Is  the 
last  I  remember.  I  felt  his  body  going  from  me,  and  I  heard  him  strike  the 
floor.  I  could  not  tell  you  any  more  till  I  got  on  the  bottom  of  the  platform 
myself." 

Gallagher  further  testifies  that  the  deceased  was  not  in  the  tank 
mach  of  the  time  while  he  was  calking,  but  that  he  heated  and  pre- 
pared the  mixture  of  pitch  and  tar,  filled  the  buckets  with  it,  and  at- 
tended to  the  fire,  and  was  so  engaged  at  the  time  of  the  accident. 
The  witness  described  the  salamander  as  an  open  stove,  made  of 
about  16-gauge  sheet  iron,  standing  about  6  inches  from  the  floor, 
on  four  legs,  with  air  holes  underneath,  and  with  a  grate,  and,  in  the 
bottom,  a  pan  to  receive  the  ashes  or  coals.  Near  its  top  was  a  hole 
in  each  side,  through  which  an  iron  pipe  passed  to  hold  the  buckets. 
The  witness  further  testified  that  he  and  the  deceased  were  afraid 
to  use  charcoal  because  of  the  gas  which  would  be  formed  by  it,  but 
used  bark,  and  said,  '^Bark  is  harmless,  although  it  will  cause  more 
smoke."  The  witness  Gallagher  further  testified  that,  shortly  be- 
fore the  fatal  fire,  another  fire  had  occurred,  and,  being  asked  how, 
answered : 

"A.  That  was  occurred  by  a  bucket  of  tar,— one  of  the  buckets  which  con- 
tained the  tar  or  a  gallon  bucket;  whichever  It  was,  I  don't  know.  I  had 
passed  the  bucket  down,  and  he  was  holding  it  over  the  flre;  and  the  flames 
rushed  out,  and  caught  hold  of  the  side  of  the  bucket,  and  melted  off  this 
ear  which  Is  upon  the  bucket.  The  bucket  upset  when  the  ear  melted  ofl*, 
and  the  flre  ran  down  through  the  bottom  of  the  salamander  on  the  floor; 
and  I  noticed  that  immediately,  l)ecause  I  was  about  to  hand  the  bucket; 
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and  I  slipped  down  the  ladder,  and  I  extinguished  the  blaze  with  the  Mackinaw 
jacket  that  I  had  on;  and  then,  when  I  had  extinguished  the  blaze.  I  took  the 
live-gallon  bucket  out  of  the  salamander  before  it  caught  fire,  and  then  I 
threw  my  Jacket  over  the  fires  that  were  on  the  floor.  Q.  Is  not  tar  pitch, 
when  heated  that  way,  likely  to  boll  up  and  boil  over?  A.  Pitch  itself,  after 
It  is  generated,  is  not  liable  to  boil  as  fresh  tar  before  It  is  generated,  before 
It  is  heated,  will.  Q.  This  accident  that  occurred  was  one  that  was  likely 
to  occur,  this  ear  of  the  bucket  being  unsoldered?  Is  it  such  an  accident  a» 
is  likely  to  occur?  A.  Well,  it  is  liable  to  occur,  certainly.  Q.  Now,  as  I 
understand  you,  you  were  able  to  put  out  this  fire  by  seeing  It  at  once,  and 
getting  there  very  promptly,  and  slashing  out  the  fire,  and  taking  off  the 
pitch?  A.  Yes,  sir.  Q.  Had  you  been  less  prompt,  that  fire  might  alsa 
have  been  fatal?  A.  Well,  I  don't  know.  It  would  have  surely  have  went 
under  the  same  circumstances  this  last  one-  did.  I  don't  see  how  it  could 
have  been  prevented.  Q.  Do  you  know  how  the  second  fire  occurred,  and 
what  were  the  causes  that  Induced  It?  A.  Well,  simply  on  account  of  the 
first  fire  causing  from  the  ear  melting  off.  I  always  presume,  and  still  pre- 
sume, that  the  second  might  have  been  caused  by  the  same,  and  it  might 
have  been  caused  otherwise.     The  man  might  have  fell." 

The  defendant  introduced  several  witnesses  to  show  that  the 
method  adopted  by  the  deceased  of  heating  the  pitch  and  tar  inside 
the  tank  was  extremely  dangerous;  that  the  proper  way,  and  the 
way  adopted  by  those  understanding  the  preparation  and  handling  of 
the  mixture,  was  to  heat  it  on  the  ground,  and  convey  it  in  buckets 
to  the  places  of  use;  and  the  testimony  to  this  effect  is  without  con- 
flict. But  there  is  no  testimony  tending  to  show  that  the  deceased 
knew  this,  or  was  exi)erienced  in  the  business  of  preparing  or  hand- 
ling the  mixture.  On  the  contrary,  there  is  a  good  deal  of  testimony 
tending  to  show  that  the  deceased  was  not  conscious  of  any  partic- 
ular danger.  For  example,  the  defendant  called  C.  B.  Smith  as  a 
witness,  and  asked  him,  among  other  things,  this  question: 

"From  your  experience  and  your  knowledge  of  this  material  and  its  usCr 
would  a  prudent  man,  exercising  reasonable  foresight,  have  voluntarily  done 
that  work  by  heating  the  pitch  on  the  inside  of  the  tank?*' 

— To  which  the  witness  answered: 

"My  experience  with  contractors  and  people  generally  In  applying  that 
material  (that  is,  coal  tar  or  pitch)  would  lead  me  to  state  that  it  would  be 
the  most  natural  method  that  would  be  applied  by  a  man  that  was  not  di- 
rectly in  that  line  of  business,  from  the  fact  that  they  don*t,— men  that  don't 
handle  the  material  as  a  business,  and  have  had  experience,  don't  realize 
the  danger  there  is  in  handling  it.  I  have  in  many  cases  had  people  advise 
me  to  heat  my  material  on  the  kitchen  stove.  Q.  Assuming  that  it  was 
being  heated  by  a  pail  over  a  salamander,  and  that,  once  before  the  fatal 
accident,  the  ear  had  become  unsoldered  from  the  pail,  and  started  a  fire, 
and  the  pitch  slopped  over,  and  started  a  fire,  what  would  you  say  as  ta 
whether  any  ordinarily  prudent  man,  exercising  reasonable  foresight,  would 
have  continued  to  do  the  work  In  that  way?  A.  In  answering  that  question, 
I  would  think  that  a  man  would  be  apt  to  go  at  it  some  other  way.  At  the 
same  time,  to  a  man  that  knows  how  to  put  out  a  tar  fire,  and  It  does  not 
get  the  best  of  him,  and  feeling  confident  that  he  can,— why,  if  he  had  al- 
ready gone  through  one  experience,  and  successfully  put  out  the  fire,  he 
might  think  he  could  do  it  again  If  occasion  arose,  and  he  would  hardly  think 
that  it  would  occur  again;  but  an  accident  is  apt  to  occur.  It  Is  a  hard  mat- 
ter for  a  man  that  is  directly  In  that  line  of  business,  and  a  man  that  always 
uses  every  caution  to  avoid  against  Just  such  accidents,— It  is  a  hard  matter  for 
him  to  give  an  opinion  as  to  what  an  inexperienced  man  might  do  in  a  certain 
set  of  circumstances.  Q.  I  will  ask  you,  as  a  rule,  whether  contractors  who 
have  had  experience  in  building,  covering  a  period  of  years,  Including  large 
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buildings,  understand  the  nature  of  this  article,  and  the  danger  of  using  it. 
A,  My  experience  has  been  that  they  know — contractors  know— absolutely 
nothing  of  handling  this  material/* 

Moreover,  the  witness  James  A.  Johnson,  introduced  by  the  de- 
fendant, testified,  among  other  things,  that,  within  10  minutes  be- 
fore the  fatal  accident,  he  was  in  the  tank,  and,  the  fire  having'  gone 
out,  the  deceased  asked  him,  as  his  own  hands  were  covered  with 
pitch,  and  he  could  not  get  his  knife,  to  whittle  some  shavings,  and 
start  the  fire,  and,  as  the  witness  was  going  down  to  the  engine 
house,  asked  ^im  to  tell  the  engineer  to  start  the  pumps,  adding : 
"By  the  time  you  get  down  there,  I  will  be  through  with  this  work." 
The  witness  Smith  further, testifies  that,  as  he  was  going  out  of  the 
tank,  he  said  to  the  deceased  that  the  atmosphere  in  there  did  not 
snit  him,  or  that  the  work  was  more  or  less  dangerous  (not  being 
wrtain  as  to  his  language),  to  which  the  deceased  replied,  as  he  re- 
members his  reply,  **We  will  be  done  in  a  few  minutes,  and  there  is 
no  danger."  This  reply,  if  made,  certainly  tends  to  show  that  the 
deceased  did  not  regard  himself  as  exposed  to  danger.  It  is  true  the 
testimony  is  that,  on  the  occasion  of  the  first  fire,  the  deceased  stat- 
ed to  Gallagher  that  he  was  almost  overcome  by  the  fumes.  But  it 
also  tends  to  show  that  that  fire  was  extinguished  without  diflSculty 
and  without  apparent  harm.  Of  course,  the  case  can  only  be  prop- 
erly determined  by  the  consideration  of  all  of  the  facts  and  circum- 
stances properly  in  evidence.  But  we  think  enough  has  been  stated 
and  quoted  to  show  that  the  jury,  under  appropriate  instructions, 
should  have  been  allowed  to  pass  upon  the  proposition  as  to  wheth- 
er the  deceased  knew  of  the  danger  to  which  he  was  subjecting  him- 
self, and,  knowing  it,  voluntarily  exposed  himself  to  it.  Unless  he 
was  so  conscious,  and  purposely  assumed  the  risk,  it  is  plain  that 
the  case  does  not  fall  within  the  exception  in  the  policy  relied  on 
in  defense  of  the  action.  Insurance  Co.  v.  Randolph,  24  CCA. 
305,  78  Fed.  759;  Association  v.  Hubbell  (Ohio)  47  N.  E.  544;  Insur- 
ance  Co.  v.  McConkey,  127  U.  S.  666,  8  Sup.  Ct.  1360.  Judgment 
reversed,  and  cause  remanded  for  a  new  trial. 


(87  Fed.  iim.) 

UNITED  STATES  v.  STANTON. 

(Circuit  Court  of  Appeals,  Second  Circuit.     March  10,  1898.) 

No.  9. 

United  States  Attorneys— Compensation. 

Under  Rev.  St.  §  835,  a  United  States  attorney  is  entitled  to  aU  the  fees  and 
emoluments  of  his  office,  when,  In  addition  to  the  amount  of  his  necessary 
expenses,  they  do  not  exceed  $0,000  i)er  annum. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 

This  was  a  petition  by  Lewis  E.  Stanton  to  recover  from  the  Unit- 
ed States  certain  fees  claimed  to  have  been  earned  by  him  as  Unit- 
ed States  attorney.    The  court  below  gave  judgment  in  plaintiff's 
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favor  for  f  1,496.82,  and  the  United  States  have  appealed.  The  opin- 
ion filed  below,  and  here  reprinted  from  75  Fed.  857,  was  in  full  a» 
follows: 

SHIPMAN,  Circuit  Judge.  In  the  above-entitled  cause,  the  for- 
mer judgment  having  been  reversed  by  the  circuit  court  of  appeals 
for  the  Second  circuit,  and  a  new  trial  ordered  (17  C.  C.  A.  475, 
70  Fed.  890),  said  cause  has  been  again  tried  at  this,  the  April 
term,  A.  D.  1896,  of  said  court,  the  petitioner,  Lewis  E.  Stanton, 
Esq.,  appearing  for  himself,  and  diaries  W.  Comstock^  Esq.,  United 
States  district  attorney,  appearing  for  the  United  States,  and  the 
following  are  the  findings  of  fact: 

(1)  The  amount  of  the  former  judgment  rendered  by  this  court' 
in  favor  of  the  plaintiff  was,  exclusive  of  costs,  |1,591.82.  The 
items  not  in  dispute  were  admitted  by  the  defendant,  and  were  not 
re-examined.  From  the  sum  of  |1,591.82  this  court  disallowed  and 
deducted  those  disputed  items  which  were  definitely  rejected  by  the 
circuit  court  of  appeals,  viz.:  Three  per  diems,  |15,  in  cases  of 
Meech,  Webb,  and  Roath,  for  attendance  before  a  commissioner 
jHior  to  the  day  of  actual  trial;  two  per  diems  in  cases  of  Sparks 
and  Roemer,  the  attorney  having  been  absent  from  the  state,  and 
having  paid  some  other  attorney,  for  the  attendance,  flO;  also 
fourteen  per  diems  for  appearances  before  a  commissioner  in  order 
to  discontinue  proceedings,  pursuant  to  order  of  the  commissioner 
of  internal  revenue,  |70, — ^the  total  amount  deducted  as  stated  in 
this  paragraph  being  |95. 

(2)  As  to  certain  other  items,  the  circuit  court  of  appeals  re- 
quired fuller  and  more  explicit  findings  of  fact.  .  These  items,  which 
are  the  only  ones  now  in  dispute,  are  as  follows:  Telegrams  for 
the  United  States,  |38.37;  clerk  hire,  paid  by  attorney  on  account 
of  the  United  States  from  January  2,  1885,  to  April  2,  1888,  $699; 
and  printing  and  stationery  between  same  dates,  paid  by  the  at- 
torney, 164.55,— in  all,  |801.92. 

(3)  The  telegrams,  copies  of  which  were  preserved,  and  were  pro- 
duced in  court,  were  the  ordinary  and  necessary  telegraphic  commu- 
nications in  regard  to  criminal  business,  were  a  part  of  the  nec- 
essary expense  of  the  office,  were  necessarily  sent  in  the  course  of 
official  business,  and  the  amount  charged  was  paid  by  the  petition- 
er. The  rules  on  the  subject  of  "Telegrams,"  contained  on  page 
225  of  Cousar's  Digest  of  Rules  Relating  to  Compensation,  etc,  were 
not  in  existence  until  after  1888. 

(4)  The  clerk  hire  was  paid  by  the  attorney  on  account  of  the 
United  States.  At  that  time  a  special  effort  was  being  made  by 
the  collector  of  internal  revenue  to  increase  the  revenues  of  the 
government  from  the  district  of  Connecticut.  The  attorney  was 
called  upon  to  perform  a  large  amoimt  of  clerical  work,  and  the 
assistance  of  clerks  was  important  and  necessary,  and  was  obtained. 
The  amount  paid  by  the  attorney  was  about  f216  per  annum,  and 
is  a  moderate  charge,  and  was  approved  by  the  attorney  general. 

(5)  The  amount  charged  by  the  attorney  for  printing  and  sta- 
tionery was  a  part  of  the  necessary  expenses  of  the  office.    The 
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articles  therein  mentioned  were  furnished  and  paid  for  by  the  at- 
torney. 

(6)  AM  these  items  were  necessary  expenses  of  the  oflSce,  includ- 
ing necessary  clerk  hire,  and  have  not  been  drawn  for  as  personal 
compensation,  and  have  never  been  received  by  the  petitioner. 
Neither  has  he  received  them  by  receiving  all  or  any  part  of  the 
emoluments  of  the  office.  The  emolument  returns  of  the  attorney 
for  the  period  during  which  he  held  the  office  have  been  produced 
in  court.  From  these  returns  and  other  evidence  in  the  case  the 
court  now  finds  that  these  expenses  for  telegrams,  clerk  hire,  and 
stationery  have  not  been  received  by  the  attorney  in  any  form.  He 
paid  the  bills  when  they  were  incurred,  from  private  moneys;  and 
none  of  the  bills  have  either  been  allowed  or  paid  to  him.  The 
account  for  telegrams  was  rejected  by  the  attorney  general.  The 
one  for  clerk  hire  was  approved  by  the  attorney  general,  but  re- 
jected by  the  first  comptroller  of  the  treasury.  The  one  for  print- 
ing and  stationery  was  rejected  by  the  comptroller. 

(7)  The  attorney  in  this  district  ordinarily  does  not  receive 
moneys  of  the  United  States.  In  the  few  instances  when  this  at- 
torney received  such  moneys,  he  promptly  paid  them  over  to  the 
treasury,  or  to  the  proper  officer,  in  accordance  With  section  3617, 
Rev.  St  U.  S.  The  attorney  did  not  "retain"  the  amounts  of  these 
bills  from  any  moneys  in  his  hands,  for  he  had  no  such  monevs 
from  which  they  could  be  "retained"  by  him.  He  was  paid  such 
items  as  were  allowed,  and  no  others,  directly  from  the  treasury. 
A  full  and  complete  list  of  those  payments  appears  in  the  plain- 
tiffs bill  of  particulars,  l^one  of  them  cover  the  amount  of  these 
expenses. 

(8)  In  regard  to  the  emoluments  of  the  attorney's  office  during  the 
period  when  this  attorney  held  it,  the  court  finds  that  during  the 
whole  time,  and  at  each  period  of  rendering  accounts,  and  during 
each  year  of  his  term  of  office,  the  earnings  of  the  attorney  were 
less  than  |6,000  per  annum  by  an  amount  far  greater  than  the 
aggregate  of  these  three  items.  The  entire  amount  paid  to  him  or 
credited  by  him  during  the  3J  years  appears  from  the  bill  of  par- 
ticulars to  be  $4,374.41.  The  entire  amount  charged  by  him  in  his 
bin  of  particulars  is  |7,359.29,  or  about  ^,265  per  annum.  The 
amount  of  these  three  items — f 801.92 — ^is  therefore  allowed. 

In  accordance  with  the  above  findings  of  fact  and  with  the  opin- 
ion of  the  circuit  court  of  appeals  the  court  deducts  from  the  for- 
mer judgment  the  sum  of  |95,  and  now  renders  judgment  in  favor 
of  the  plaintiff  to  recover  |1,496.82  debt,  together  with  the  costs 
allowed  by  statute. 

Chas.  W.  Comstock,  U.  S.  Atty. 

Lewis  E.  Stanton,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

PER  CURIAM.  We  agree  with  the  court  below  that  it  is  the 
meaning  of  section  835  of  the  Revised  Statutes  of  the  United  States 
that  the  United  States  attorney  is  entitled  to  all  of  the  fees  and 
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emoluments  of  his  office,  when,  in  addition  to  the  amount  of  his  nec- 
essary expenses,  they  do  not  exceed  the  sum  of  f6,000  per  annum. 
As  it  now  appears  that  the  defendant  in  error  had  not  received  the 
amount  of  the  items  in  controversy  from  the  emoluments  of  his 
office,  the  judgment  should  be  affirmed. 


(87  Fed.  699.) 

SILL  V.  UNITED  STATES. 

UNITED  STATES  v.   SILL. 

(Circuit  Court  of  Appeals,  Second  Circuit     April  7,  1898.) 

Nos.  77  and  78. 

1.  District  at-iornby— Fees— Clerk  Hire. 

A  district  attorney  is  entitled  to  recover  for  derk  iilre.  U.  S.  v.  Stanton, 
87  Fed.  698,  foUowed. 

2.  Same— Extra  Services— Compensation. 

A  district  attorney  Is  not  entitled  to  extra  compensation  for  services  ren- 
dered In  examining  titles  to  sites  for  public  buildings.     U.  S.  v.  Ady,  22  C. 
C.  A.  223,  76  Fed.  350,  foUowed. 
8.  Same— Attending  Court. 

Section  824  of  the  Revised  Statutes,  which  allows  compensation  to  a  dis- 
trict attorney  for  eacli  day  of  the  term  where  court  Is  held  at  a  place  other 
than  his  place  of  al>ode,  Is  limited  by  the  act  of  congress  of  March  3,  1887 
(24  Stat.  509,  ^1,  c.  362),  to  each  day  when  the  court  Is  opened  by  the  judge 
for  business,  or  business  is  actually  transacted  in  the  court. 
4.  Same— Examination  op  Internal  Revenue  Cases  not  Proseclted. 

A  district  attorney  is  entitled  to  compensation  for  services  rendered  in  in- 
vestigating violations  of  the  customs  laws  reported  to  him  by  a  collector  in 
accordance  with  section  838  of  the  Revised  Statutes,  and  In  which  he  de- 
termined that  no  prosecution  should  be  instituted. 

« 

In  Error  to  the  Circuit  Court  of  the  United  States  (or  the  Dis- 
trict of  Connecticut. 

George  G.  Sill,  per  se. 

Chas.  W.  Comstock,  U.  S.  Atty. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

PER  CURIAM.  These  writs  of  error  involve  the  right  of  the 
United  States  attorney  for  the  district  of  Connecticut  to  recover 
the  following  items  disallowed  in  his  accounting  by  the  accounting 
officers  of  the  treasury:  (1)  Disbursements  for  clerk  hire;  (2)  opin- 
ions and  services  as  to  title  to  post  office  building  sites;  (3)  per 
diem  fees  for  attending  terms  of  the  circuit  and  district  courts 
held  at  places  other  than  his  place  of  abode;  (4)  fees  for  examina- 
tion of  internal  revenue  cases  reported  to  him  by  the  collector,  in 
which  he  determined  that  no  prosecution  should  be  instituted. 

As  to  the  first  item,  the  case  is  controlled  by  the  decision  of  this 
court  in  U.  S.  v.  Stanton,  31  C.  C.  A.  197,  87  Fed.  698,  where  we  con- 
curred in  the  opinion  of  Judge  Shipman  in  37  Fed.  252,  and  adjudged 
that  the  disbursements  should  be  allowed. 

As  to  the  second  item,  we  approve  of  the  decision  of  the  cir- 
cuit court  of  appeals  in  U.  S.  v.  Ady,  22  C.  C.  A.  223,  76  Fed.  359, 
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where  the  reasons  why  there  can  be  no  compensation  for  such 
services  are  convincingly  stated. 

The  third  item  is  claimed  under  section  824  of  the  Revised  Stat- 
utes, which  allows  compensation  to  a  district  attorney  *'for  each 
day  of  his  necessary  attendance  in  the  courts  of  the  United  States, 
when  the  court  is  held  at  the  place  of  his  abode,  five  dollars;  and 
for  his  attendance  when  the  court  is  held  elsewhere,  five  dollars  for 
each  day  of  the  term."  The  court  below  allowed  the  per  diems 
because  upon  the  days  in  question  the  courts  were  open  by  the  or- 
der of  the  court,  and  the  district  attorney  was  constructively  in  at- 
tendance. Neither  the  judge  nor  the  district  attorney  was  in  ac- 
tual attendance  upon  these  days,  and  the  court  was  in  session  only 
in  the  sense  that  the  term  had  not  been  formally  adjourned.  The 
section  was  considered  in  U.  S.  v.  Smith,  158  U.  S.  346,  15  Sup. 
Ct.  846,  to  authorize  an  allowance  per  diem  to  the  district  attor- 
ney when  the  court  is  held  at  a  place  other  than  his  place  of  abode, 
whether  he  was  actually  in  attendance  or  not,  "since  he  is  pre- 
sumed to  be  present  at  each  term  for  the  protection  of  the  inter- 
ests of  the  government."  In  this  case,  however,  the  court  was 
speaking  of  attendance  at  an  ordinary  term  of  court, — a  term  at 
which  the  judge  and  all  the  officers  are  expected  to  be  present, — 
and  did  not  have  occasion  to  refer  to  the  act  of  congress  of  March 
3,  1887  (24  Stat.  509,  541,  c.  362),  which  provides  as  follows: 

•*Xor  shaU  any  part  of  any  money  appropriated  be  used  in  payment  of  a  per 
diem  compensation  to  any  attorney,  clerk  or  marshal  for  attendance  in  court  ex- 
t*ept  for  days  when  the  court  is  opened  by  the  Judge  for  business,  or  business  is 
actually  transacted  in  the  court,  and  when  they  attend  under  sections  five  hun- 
dred and  eighty  three,  five  hundred  and  eighty  four,  six  hundred  and  seventy  one, 
six  hundred  and  seventy  two  and  two  thousand  and  thirteen  of  the  Revised  Stat- 
utes which  fact  shall  be  certified  in  the  approval  of  their  accounts." 

When  these  officers  attend  under  sections  583,  584,  671,  and  672, 
they  are  present  to  adjourn  court  because  of  the  absence  of  the 
judge.  We  think  it  was  the  purpose  of  the  act  of  1887  to  disal- 
low per  diem  fees  for  constructive  attendance  on  occasions  not 
covered  by  the  enumerated  sections,  when  there  is  no  judge  in  at- 
tendance for  the  transaction  of  judicial  business.  The  interests  of 
the  government  cannot  require  the  district  attorney  to  be  present 
when  no  officer  is  in  attendance  who  can  exercise  any  judicial  func- 
tion, and  when  the  court  is  only  open  or  in  session  for  the  purpose 
of  making  clerical  entries  in  the  books  or  records,  or  of  being  ad- 
journed from  day  to  day.  Within  the  meaning  of  the  section,  the 
court  is  not  opened  by  a  judge  when  he  is  not  in  attendance,  and 
it  is  opened  merely  to  be  adjourned  by  a  clerk  or  marshal  upon  his 
order;  otherwise  there  would  have  been  no  reason  for  including 
sections  583,  584,  671,  and  672  in  the  enumerated  sections  of  the 
act. 

The  fourth  item  is  for  services  rendered  pursuant  to  section  838 
of  the  Revised  Statutes,  similar  to  those  in  controversv  in  U.  S. 
V.  Bashaw,  4  U.  S.  App.  360,  1  C.  C.  A.  353,  and  50  Fed.  749,  and 
subsequently  considered  in  152  U.  S.  436,  14  Sup.  Ct.  638.  In  the 
Bashaw  Case,  however,  the  secretary  of  the  treasury  did  not  fix 
the  sum  which  he  deemed  a  just  and  reasonable  allowance  for  the 
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services.  In  this  case  he  did  so.  The  qaestion  whether  a  district 
attorney  is  entitled  to  an  allowance  for  such  services,  under  the 
terms  of  the  section,  has  been  variously  decided  by  the  district 
courts.  It  was  decided  aflfirmatively  by  the  circuit  court  of  ap- 
peals for  the  Eighth  circuit  in  the  Bashaw  Case,  and  was  not  de- 
cided by  the  supreme  court  when  that  case  was  before  it  Unless 
we  are  convinced  that  the  opinion  of  a  circuit  court  of  appeals  is 
erroneous,  we  think,  upon  principles  of  comity,  this  court  should 
follow  it.  It  would  seem  that  a  district  attorney  ought  to  be 
compensated  for  such  services,  and  we  do  not  think  the  language  of 
the  section  is  necessarily  inconsistent  with  the  intention  that  he 
shall  be.  The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  render  a  judgment  in  conformity  with  this  opinion. 


(87  Fed.  701.) 

SPURR  V.  UNITED  STATES. 

(Circuit  Ck)urt  of  Appeals,  Sixth  Circuit.     June  1,  1898.) 

No.  502. 

1.  National  Banks— Oppioeks— Certification  op  Checks  Without  Puhdb— 

Presumption  op  Knowledge. 

In  a  prosecution  against  a  national  bank  president  for  unlawfully  certify- 
ing checks,  it  is  not  error  to  instruct  the  jury  that  the  presumption  is  that 
he  had  knowledge  of  the  condition  of  the  account  upon  which  the  checks 
were  drawn,  where  the  same  instruction  cautions  them  that  such  presump- 
tion may  be  rebutted  by  evidence  that  the  defendant  did  not  in  fact  have 
such  knowledge. 

2.  Same— Willful  Failure  to  Investigate. 

In  order  to  convict  a  national  bank  officer  of  wrongfully  certifying 
checks,  it  is  not  necessary  to  show  that  he  had  actual  knowledge  that  the 
account  against  which  the  checks  were  drawn  was  not  sufficient;    It  is 
enough  if  he  wiUfuUy  refrained  from  investigation,  in  order  to  avoid 
knowledge. 
8.  Evidence  —  Admissibility  —  Speculation  by  Bank  Officer  with  Bank 
Funds. 
T^pon  th(B  trial  of  the  president  of  a  national  bank  for  certifying  checks 
■  without  iunds,  evidence  of  speculations  by  the  cashier  with  funds  of  the 
^     bank,  -with  defendant's  knowledge,  is  admissible  for  its  bearing  upon  the 
right  of  the  latter  to  rely  upon  the  former's  representations  as  to  the  state 
of  the  customer's  accounts , 

4.  Same— To  Establish  Intent— Peri6d  op  Time  Covered. 

The  period  of  time  within- which  collateral  transactions  offered  to  show 
a  guilty  intent  must  have  occurred  is  largely  discretionary  with  the  court. 

5.  SAistE— Reputation  for  Honesty. 

Upon  the  trial  of  a  national  bank  officer  for  official  misconduct,  evidence 
as  to  the  defendant's  reputation  for  honesty  and  integrity  should  be  lim- 
ited to  such  reputation  doWn  to  the  time  of  the  failure  of  the  bank. 

6.  Same— Reputation  for  Truthfulness. 

In  general,  where  no  attempt  has  been  made  to  impeach  the  defendant's 
testimony,  he  may  not  add  to  the  weight  of  his  evidence  by  evidence  of 
his  general  reputation  for  truthfulness. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Tennessee. 

Three  indictments  were  found  against  the  defendant,  each  of  which  con- 
tained several  counts,  for  violation  of  section  5208  of  the  Revised  Statutes, 
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by  which  it  is  provided:  "It  shali  be  unlawful  for  any  officer,  clerli  or  agent 
of  any  national  banking  association  to  certify  any  checlt  drawn  upon  the  asso- 
ciation unless  the  person  or  company  drawing  the  checlt  has  on  deposit  with 
the  association,  at  the  time  such  checli  is  certified,  an  amount  of  money  equal 
to  the  amount  specified  in  such  checli."  By  section  13  of  the  act  of  congress 
approved  July  12,  1882,  It  is  enacted  as  follows:  *'That  any  officer,  clerk 
or  agent  or  any  national  banking  association  who  shall  willfully  violate  the 
provisions  of  an  act  entitled  *An  act  in  reference  to  certifying  checks  by 
national  banks,'  approved  March  3,  1869,  being  section  5208  of  the  Revised 
Statutes  of  the  United  States,  or  who  shall  resort  to  any  device  or  receive  any 
fictitious  obligation,  direct  or  collateral,  in  order  to  avoid  the  provisions 
thereof,  or  who  shall  certify  checks  before  the  amount  thereof  shall  have 
been  regularly  entered  to  the  credit  of  the  dealer  upon  the  books  of  the 
banking  association,  shall  be  deemed  guilty  of  a  misdemeanor  and  shall,  on 
conviction  thereof  in  any  circuit  or  district  court  of  the  United  States,  be 
fined  not  more  than  five  thousand  dollars,  or  shall  be  imprisoned  not  more 
than  five  years,  or  both,  in  the  discretion  of  the  court."  The  three  indict- 
ments found  against  the  defendant  were  consolidated  and  tried  together. 
The  several  counts  of  the  indictments  mutatis  mutandis  charge  that  "he,  • 
the  said  Marcus  A.  Spurr,  being  then  an  officer,  to  wit,  the  president  of  said 
the  CJommercial  National  Bank,  did  willfully  violate  the  provisions  of  sec- 
tion 5208,  United  States  Revised  Statutes,  and  did,  without  the  consent  of  the 
bank,  its  board  of  directors  and  committees,  willfully,  unlawfully,  and  know- 
ingly certify  a  check  drawn  upon  said  the  Ck)mmercial  National  Bank  by 
said  company,  to  wit,  the  said  Dobbins  &  Dazey,  they,  the  said  Dobbins  & 
Dazey,  as  he,  the  said  Marcus  A.  Spurr,  well  knew,  not  having  at  said  time 
on  deposit  with  the  said  the  Commercial  National  Bank  *an  amount  of  money 
equal  to  the  amount  specified  in  said  check,"  etc.  The  several  counts  of 
the  consolidated  indictments  charged  the  certification  by  defendant  of  four 
checks  drawn  by  Dobbins  &  Dazey,  between  December  9,  1892,  and  February 
13,  1893,  both  inclusive,  on  the  Commercial  National  Bank  of  Nashville,  Ten- 
nessee, aggregating  ^95,041.95.  The  total  amount  of  checks  of  Dobbins  & 
Dazey  certified  by  defendant  between  said  dates  was  $110,366.54. 

The  Commercial  National  Bank  was  organized  in  1884.  Defendant  was 
president,  and  F.  Porterfield  was  cashier,  from  its  organization  to  its  failure, 
March  25.  1893.  The  original  capital  stock  of  the  bank  was  $200,000,  which 
was  increased  from  time  to  time  to  $500,000.  The  firm  of  Dobbins  &  Dazey 
was  engaged  in  the  purchase,  sale,  and  exportation  of  cotton.  Its  financial 
standing  and  credit  was  excellent,  but  its  assets  consisted  only  of  money, 
choses  in  action,  and  cotton  on  hand  and  In  transit.  On  December  9,  1892, 
at  the  close  of  business,  the  individual  ledger  of  the  bank  showed  that  Dob- 
bins &  Dazey's  account  was  overdrawn  in  the  sum  of  $64,417.97,  and  on  that 
date  the  defendant  certified  that  firm's  check  for  $15,000.  At  the  close  of 
business  December  17, 1892,  Dobbins  &  Dazey's  account  was  overdrawn  In  the 
sum  of  $51,070.65;  and  on  that  day  their  check  for  $31,000  was  certifle'd  by 
defendant;  At  the  close  of  business  January  2,  1893,  Dobbins  &.Dazey*s 
account  was  overdrawn  $77,515.59,*  and,  at  the  close  of  business  the  next  day, 
$38,125.84,  on  which  day  defendant  certified  their  Check  for  $40,000.  At  the 
close  of  business  February  11,  1893,  Dobbins  &  Dazey  had  overdrawn  their 
account  $49,454.59  (February  12th  was  a  holiday);  and  at  the  close  of  business 
February  13,  1893,  their  account  was  overdrawn  $68,243.73.  On  that  day 
defendant  certified  their  check  for  $9,641.95.  The  evidence  on  the  part  of 
the  government  tended  to  show  that  the  account  of  Dobbins  &  Dazey  was 
continuously  and  largely  overdrawn  upon  the  individual  ledger  during  the 
period  covered  by  the  checks  certified  by  defendant  (except  one  day  in  Janu- 
ary, 1893,  when  there  was  a  small  credit  balance),  and  that  this  fact  was 
known  to  Porterfield,  the  cashier,  and  all  the  employ<5s  of  the  bank  under  him 
in  authority.  The  board  of  directors  of  the  bank  consisted  of  21  members. 
It  had  two  standing  committees,  known  as  the  "Executive  Committee"  (of 
which  defendant  was  a  member),  whose  duties  were  prescribed  by  by-law 
17,  and  an  "Examining  Committee,"  with  the  powers  and  duties  proscribed 
by  by-law  28.  By-law  17  empowered  the  executive  committee  to  discount 
and  purchase  bills,  notes,  and  other  evidences  of  debt,  and  to  buy  and  sell 
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bills  of  exchange,  and  required  them  to  rei)ort  at  each  regular  meeting  of  the 
board  of  directors  all  bills,  notes,  and  other  evidences  of  debt  purchased  by 
them  since  their  last  regular  rei)ort.  By-law  28  made  It  the  duty  of  the  ex- 
amining committee  to  examine,  four  times  a  year  or  oftener,  the  afltalrs  of 
the  banlc,  count  its  cash,  compare  the  assets  with  the  accounts  of  the  general 
ledger,  and  ascertain  if  these  and  all  other  accounts  were  correctly  kept,  and 
whether  the  bank's  condition  corresponded  therewith,  and  whether  the  bank 
was  in  a  sound  and  solvent  condition,  etc.,  and  report  the  result  of  their  ex- 
amination at  the  next  regular  meeting  of  the  board.  I'nder  by-law  8,  the 
cashier  was  primarily  responsible  for  all  funds,  property,  and  valuables  of 
the  bank.  Under  by-law  9,  the  president  was  responsible  only  for  such 
funds,  property,  and  valuables  of  the  bank  which  should  come  into  his  hands 
as  president.  Both  officers  were  required  under  these  by-laws,  respectively, 
to  give  security  for  the  faithful  and  honest  discharge  of  their  respective  du- 
ties. By-law  19  provided:  "That  no  officer  or  clerk  of  this  bank  shall  pay 
any  check  drawn  upon  It  or  pay  out  money  on  any  order  unless  the  drawer 
of  such  check  or  order  shall,  at  the  time  of  the  presentation  thereof,  have 
deposited  In  the  bank  sufficient  funds  to  meet  such  check  or  order." 

There  was  evidence  tending  to  show  that  defendant  had  access  to  the  books 
of  the  bank,  and  that  he  frequently  made  inquiries  of  the  clerks  and  book- 
keepers concerning  various  matters  and  accounts.  The  only  direct  testimony 
that  defendant  was  informed  of  the  state  of  that  account  at  the  dates  of 
the  certifications  was  tliat  of  Porterfield,  the  cashier,  who  testified  that  be- 
tween November  25,  1892,  and  the  failure  of  the  bank,  March  2i>,  18J)3,  he 
apprised  defendant  that  Dobbins  &  Dazey's  account  was  continuously  and 
largely  overdrawn.  Evidence  was  also  received,  as  Indicating  defendants 
knowledge  of  the  state  of  Dobbins  &  Dazey's  account,  that  defendant  and 
Porterfield,  the  cashier,  were  each  engaged  in  speculation  in  cotton  futures, 
through  Dobbins  &  Dazey,  during  the  period  covered  by  the  dates  of  the 
checks  certified  by  defendant,  and  that  Porterfield  was  so  engaged  without 
furnishing  any  margins,  and  that  the  funds  of  the  bank  were  used  by  Dob- 
bins &  Dazey  in  such  speculations  without  the  knowledge  of  defendant.  The 
evidence  upon  these  points  was  conflicting.  Defendant  was  also  sworn  as  a 
witness  in  his  owtf  behalf. 

For  the  purpose  of  establishing  defendant's  knowledge  and  intent,  evidence 
was  admitted  to  show  that,  in  1886  and  1887,  Porterfield,  with  defendant's 
knowledge,  but  without  the  consent  or  knowledge  of  thfi  bank,  Its  directors 
or  committee,  used  a  large  amount  of  the  funds  and  moneys  of  the  bank  In 
the  purchase  on  speculation  of  stocks  for  the  joint  account  of  himself  and 
defendant  and  other  persons  in  the  name  of  the  bank  or  in  his  (Porterfield*s) 
name  as  cashier.  For  the  same  purpose,  evidence  was  also  admitted  bearing 
on  two  other  accounts,  one  opened  March  12,  1889,  with  Herzfeld  &  Co., 
New  York  City,  In  the  name  of  **Frank  Porterfield,"  separate,  and  the  other 
opened  October  3,  1889,  with  Latham,  Alexander  &  Co.,  of  New  York  City, 
In  the  name  of  "Porterfield  &.  Spurr,"  both  of  which  were  continued  down 
to  the  close  of  the  bank,  in  1893,  and  that  the  defendant  and  Porterfield 
were  Jointly  interested  in  the  speculations  Indicated  by  those  accounts  during 
the  entire  period  of  their  existence;  that  numerous  purchases  and  sales  of 
stocks,  bonds,  and  other  funds  were  made  by  them  for  their  joint  benefit 
on  those  accounts:  and  that  large  sums  of  the  moneys  and  funds  of  the  bank 
were  used  by  Porterfield  without  securing  or  reimbursing  the  bank  in  such 
purchases,  with  the  knowledge  and  consent  of  defendant  after  the  accounts 
had  l)een  running  some  time  (uot  when  they  were  opened).  There  was  also 
evidence  that  defendant  and  another  director  objected  to  opening  an  account 
with  Dobbins  &  Dazey,  on  the  ground  that  their  business  was  understood 
to  be  large,  and  would  require  the  bank  to  provide  cash  to  meet  the  checks 
of  the  firm  on  Eastern  drafts,  secured  by  bills  of  lading,  for  cotton,  and  the 
bank  might  not  always  be  able  to  provide  sufficient  funds  to  carry  tlie  ac- 
count; that  Dudley,  the  director  wlio  shared  Spurr's  objections  to  receiving  t^ie 
account,  had  been  In  the  cotton  business,  and  stated  at  the  directors*  meeting 
that  Dobbins  &  Dazey  would  be  likely  to  overdraw  their  account;  that, 
when  the  account  was  accepted,  the  cashier  was  Instructed  by  the  committee. 
In  defendant's  presence,  not  to  allow  Dobbins  &  Dazey  to  overdraw  their  ac- 
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count,  nor  to  borrow  more  than  their  line  of  credit,  which  was  $30,000,  and 
not  to  discount  their  drafts  without  bills  of  lading  attached,  and  the  cashier 
promised  obedience  to  the  order,  and  reported  to  Dudley  several  times  that 
the  account  was  profitable  and  satisfactory;  that  the  committee  understood 
and  believed  that  the  cashier  was  obeying  his  instructions;  that  the  members 
of  both  committees  and  the  directors  had  no  Information,  before  March  25, 
1893.  that  Dobbins  &  Dazey's  account  was  overdrawn,  or  that  they  were  de- 
positing and  discounting,  or  had  deposited  or  discounted,  Eastern  drafts, 
without  bills  of  lading  attached;  that  the  directors  and  committee  did  not 
regard  it  as  their  duty  to  examine  depositor's  ledger  accounts  or  the  drafts 
deposited  by  them;  that,  prior  to  and  during  the  period  covered  by  the  dates 
of  the  checks  certified  by  defendant,  Dazey,  one  of  the  firm  of  Dobbins  & 
Dazey,  was  conducting  a  system  of  what  Is  known  among  bankers  as 
**kitlng"  between  Nashville  and  New  York,— that  Is,  he  would  draw  In  the 
firm  name  large  drafts  on  John  Monroe  &  Co.  and  Latham.  Alexander  &  Ck)., 
bankers  and  brokers,  the  New  York  correspondents  of  Dobbins  &  Dazey,  and 
deposit  and  discount  such  drafts  without  bills  of  lading  attached,  and  take 
cretllt  for  the  proceeds  as  cash  on  the  account  of  Dobbins  &  Dazey  In  one 
or  the  other  of  the  two  banks  of  Nashville  in  which  they  carried  regular 
accounts,  viz.  the  Commercial  National  Bank  or  the  First  National  Bank. 
Dazey  would  then  draw  in  his  firm's  name  checks  on  one  of  these  banks, 
generally  In  favor  of  the  Fourth  National  Bank  of  Nashville,  but  sometimes 
on  another  bank.  These  checks  were  then  certified  by  the  Commercial  Na- 
tional Bank  or  the  First  National  Bank,  whereupon  the  Fourth  National  or 
the  American  National  Bank  would  transmit  to  New  York,  by  wire,  the  money 
to  meet  Dobbins  &  Dazey's  drafts  maturing  In  New  York,  and  the  latter  banks 
would  collect  the  amount  of  the  checks  from  the  Commercial  National  or  the 
First  National  Bank,  as  tlie  case  might  be.  Dazey  would  then  draw  another  set 
of  drafts  in  Dobbins  &  Dazey's  name,  without  bills  of  lading  attached,  on  the 
same  drawees  in  New  York,  and  take  credit  for  their  proceeds  as  cash  In  the 
Commercial  National  or  First  National  Bank.  He  would  then  draw  a  second 
set  of  checks  on  the  Commercial  National  Bank  or  the  First  National  Bank,  in 
favor  of  the  Fourth  National  Bank  or  the  American  National  Bank,  and  these 
would  be  certified  by  the  Commercial  or  the  First  National  Bank.  The  Fourth 
National  Bank  or  the  American  National  Bank  would  transmit  the  necessary 
amount  by  wire  to  New  York  to  meet  the  second  set  of  drafts,  and  would 
again  reimburse  themselves  by  collecting  the  several  sets  of  checks  from  the 
certifying  banks.  When  these  drafts  were  drawn  by  Dazey,  his  firm  was 
largely  overdrawn  with  the  drawees.  This  process  was  repeated  again  and 
again  for  nearly  six  months  preceding  the  failure  of  the  Commercial  National 
Bank,  during  which  time  said  bank  received  and  entered  as  cash  Dobbins  & 
Dazey's  drafts  for  $1,829,427.25,  which  had  no  bills  of  lading  attached;  and 
at  the  bank's  failure,  March  28,  1893,  it  had  on  hand  Dobbins  &  Dazey's 
drafts  of  this  kind  to  the  amount  of  $142,000,  which  had  been  discounted  and 
credited  to  the  drawers  by  the  Commercial  National  Bank,  February  27,  1893. 
The  Jury  found  the  defendant  guilty  upon  certain  counts  of  the  consolidated 
indictments.  Motions  In  arrest  of  Judgment  and  for  a  new  trial  were  over- 
ruled, and  the  defendant  was  sentenced  to  be  imprisoned  for  two  years  and 
six  months  upon  three  counts  of  the  consolidated  Indictments,  based  on  the 
checks  certified  by  the  defendant,  January  3,  1893.  To  reverse  this  Judgment, 
the  defendant  brought  this  writ  of  error. 

John  A.  Pitts  and  B.  P.  Waggener,  for  plaintiff  in  error. 
Ed.  Baxter,  for  defendant  in  error. 

Before  BARR,  RICKS,  and  SWAN,  District  Judges. 

HWAX,  District  Judge  (after  stating  the  facts).  The  errors  as- 
signed and  relied  upon  are  19  in  number.  Some  of  these  present 
questions  dei>endent  upon  the  same  principles  as  others,  and  will  not 
be  separately  discussed. 
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The  first  assignment  is  predicated  upon  the  following  excerpt  from 
the  charge  of  the  court,  viz. : 

**It  was  the  defendant's  duty,  before  certifying  the  checks,  If  he  was  not 
informed,  to  Inform  himself  of  the  state  of  the  account  on  which  they  were 
drawn.  From  the  existence  of  such  a  duty  you  may  draw  an  inference  of 
fact  that  he  did  so  inform  himself.  If  he  did  not  already  know  it.  But  the 
presumption  of  knowledge  is  not  an  absolute  one,  and  the  defendant  may 
show,  if  he  can,  that  he  did  not  in  fact  acquire  information  of  the  truth." 

In  the  next  sentence  of  the  charge,  the  jury  were  instructed: 

"And,  In  general,  if  the  defendant  acted  in  good  faith  In  making  these  cer- 
tifications, believing  that  the  state  of  the  account  of  Dobbins  &  Dazey  Justified 
It,  he  was  not  guilty  of  the  offense  charged.  Mere  negligence  or  carelessness, 
unaccompanied  by  bad  faith,  would  not  render  him  guilty." 

The  learned  judge  had  previously  instructed  the  jury  that  the 
checks  had  become  the  obligations  of  the  Commercial  ^National  Bank 
solely  by  defendant's  certification.  The  facts  of  certification  by 
defendant,  as  president,  and  that  Dobbins  &  Dazey  had  no  funds  in 
the  bank  at  the  times  of  the  certifications,  were  a(knitted.  The  only 
question  of  fact,  therefore,  left  for  determination,  it  is  admitted,  were 
the  defendant's  knowledge  of  the  state  of  Dobbins  &  Dazey's  ac- 
count when  the  checks  were  certified,  and  his  purpose  or  intent  in 
the  certifications.  The  instruction  criticised  did  not  inform  the  jury 
that  the  effect  of  the  legal  presumption  was  to  shift  the  burden  of 
proof  to  defendant  to  negative  the  inference  of  fact,  but  was  permis- 
sive merely,  and  left  the  jury  free  to  determine,  upon  all  the  evidence 
in  the  case,  whether,  notwithstanding  the  inference  derivable  from 
the  existence  of  the  duty,  the  defendant  had  that  knowledge  of  the 
account  which  the  court,  elsewhere  in  its  charge,  made  a  necessary 
element  of  the  oflfense.  Defendant's  legal  duty,  as  an  oflScer  of  the 
bank,  to  be  informed,  was  prima  facie  evidence  of  his  performance 
of  that  duty.  Insurance  Co.  v.  Pendleton,  115  U.  S.  339,  347,  6  Sup. 
Ct.  74;  Finn  v.  Brown,  142  U.  S.  71,  12  Sup.  Ct  136.  This  was  all 
the  effect  given  it  by  the  instruction  in  question.  The  case  of  Agnew 
V.  U.  S.,  165  U.  S.  36,  49,  17  Sup.  Ct.  235,  approved  an  instruction 
that  an  inference  or  presumption  of  an  unlawful  intent  throws  the 
burden  of  proof  on  defendant. 

There  was  other  evidence,  direct  and  circumstantial,  tending  to 
show  that  defendant  knew  or  had  reason  to  believe,  at  the  times  of 
certification  of  the  checks,  that  the  account  of  Dobbins  &  Dazey 
was  largely  overdrawn.  The  case  therefore  was  not  committed  to 
the  jury  solely  upon  the  inference  predicated  upon  defendant's  oflBcial 
position  that  he  had  discharsred  the  duty  it  devolved  upon  him  before 
the  acts  of  certification ;  but  the  jury  were  explicitly  instructed  that 
the  government  must  establish  the  defendant's  knowledge  of  the 
state  of  the  Dobbins  &  Dazey  account  bevond  a  reasonable  doubt,  in 
order  to  maintain  any  of  the  counts  in  the  indictment.  Nor  did  the 
last  sentence  of  the  charge  covered  by  this  assignment  put  upon 
defendant  the  disproof  of  knowledge  of  the  account  in  question.  Re- 
ferring to  the  inference  of  knowledge,  the  court  added: 

"But  the  presumption  of  knowledge  is  not  an  absolute  one,  and  the  defend- 
ant may  show,  if  he  can,  that  he  did  not,  in  fact,  acquire  information  of  the 
truth." 
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This  certainly  deprived  that  presumption  of  any  controlling  influ- 
ence, in  the  minds  of  the  jury,  against  the  defendant,  and  emphasized 
its  rebuttable  nature.  But  even  if  a  hypercritical  construction,  ad- 
verse to  the  defendant,  could  be  extracted  from  this  passage  of  the 
charge  standing  by  itself,  it  is  manifest  that  its  connection  with  other 
parts  of  the  charge  clearly  negatives  any  argument  based  upon  this 
isolated  sentence. 

2.  The  modification  of  defendant's  third,  and  the  refusal  of  his  sev- 
enth, request  for  instructions,  were  justified  by  the  fact  that  both 
were  pervaded  by  the  common  error  that  they  singled  out  particular 
circumstances,  omitted  all  reference  to  others  of  importance,  and 
sought  to  confine  the  jury  to  the  matters  narrated,  thus  excluding 
other  evidence  which  the  jury  might  have  deemed  important.  Both 
were  calculated  to  mislead  the  jury,  and  were  argumentative.  Rail- 
way Co.  V.  Ives,  144  U.  S.  433,  12  Sup.  Ct.  679;  Railway  Co.  v.  Leak, 
163  U.  S.  280,  16  Sup.  Ct.  1020;  Agnew  v.  U.  S.,  165  U.  S.  51,  17 
Sup.  Ct  235;  Catts  v.  Phalen,  2  How.  382. 

3.  The  fourth  request  of  defendant  was  properly  refused.  It  not 
only  prayed  for  an  instruction  on  the  weight  of  conflicting  evidence, 
but  also  for  a  direction  to  the  jury  to  disregard  presumptive  proof 
on  the  assumption  that  it  was  rebutted  by  other  matters  of  fact. 
It  was  no  part  of  the  duty  of  the  court  to  decide  upon  the  relative 
force  of  the  facts.  Crane  v.  Morris,  6  Pet.  598,  616,  617;  LilienthePs 
Tobacco  Co.  v.  U.  S.,  97  U.  S.  237,  268;  Kelly  v.  Jackson,  6  Pet.  622. 

4.  The  refusals  of  the  defendant's  sixth  and  ninth  requests  were 
also  proper.  Both  were  fully  covered  by  the  charge  given.  The 
court  instructed  the  jury : 

"The  government  Is  bound.  In  order  to  maintain  any  of  the  counts  In  the 
Indictment,  to  prove  ♦  ♦  ♦  (3)  that  the  defendant  knew  that  there  were 
no  funds  of  the  drawer  In  the  bank  sufficient  to  meet  them  [the  checks].** 

Again:  "You  must  be  satisfied  from  the  proof,  beyond  a  reasonable  doubt, 
of  every  fact  essential  to  the  guilt  of  the  defendant,  of  the  specific  charges 
contained  in  the  indictment,  before  you  will  be  warranted  in  convicting  him. 
•  ♦  ♦  The  facts  which  are  charged  as  constituting  guilt  must  be  so  proven 
as  to  persuade  a  clear  and  abiding  conviction  of  defendant's  guilt,— such  con- 
viction as  is  not  shaken  by  any  reasonable  doubt  grounded  upon  the  testi- 
mony. If  you  are  so  convinced  of  his  guilt,  he  should  be  convicted;  other- 
wise, not." 

The  remainder  of  the  sixth  request  was  also  fully  covered  by  the 
following  passages  in  the  charge : 

"Knowledge  of  the  defendant  of  the  state  of  Dobbins  &  Dazey's  account, 
when  he  certified  the  checks,  is  thus  made  the  pivotal  question  in  the  case. 
Upon  this  question  of  knowledge,  the  court  charges  you  that  it  is  not  neces- 
sary for  the  government  to  show  that  the  defendant  knew  of"  the  lack  of 
funds  of  Dobbins  &  Dazcy,  from  an  actual  examination  of  the  books  of  the 
bank  or  from  any  inquiries  made  at  that  time.  If  J;he  defendant  knew  that 
he  had  good  reason  for  believing  Dobbins  &  Dazey's  account  to  be  overdrawn, 
and  refrained  from  making  such  inquiry  for  the  reason  that  he  knew  of  the 
condition  of  the  account,  or  because  he  was  purposed  to  certify  the  check 
without  reference  to  whether  there  were  funds  sufliclent  to  meet  it  or  not, 
that  is  sufficient;  that  is  to  say,  if  he  shut  his  eyes  to  what  he  believed  was 
the  fact,  and  kept  himself  in  Ignorance  of  the  state  of  the  account  because 
he  believed  an  examination  would  disclose  the  facts,  this  would  be  equiva- 
lent to  express  knowledge.  Nor  is  it  necessary  to  prove  that  the  defendant 
knew  just  what  was  the  extent  of  the  overdraft  on  Dobbins  &  Dazey's  ac- 
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count,  or  of  the  lack  of  funds  to  meet  the  checks.  If  he  knew  of  the  sub- 
stance of  the  fact  that  Dobbins  &  Dazey  had  not  funds  to  meet  their  checks, 
and  that  there  was  no  warrant  for  marking  the  checks  good,  that  was  suf- 
ficient." 

This  correctly  states  the  law.  The  government  was  not  bound  to 
show  defendant  "actually  knew"  that  Dobbins  &  Dazey  had  no 
funds  in  the  bank.     The  judge  further  said: 

"And,  In  general,  If  the  defendant  acted  In  good  faith  In  making  these  cer- 
tifications, believing  that  the  state  of  the  account  of  Dobbins  &  Dazey  Justi- 
fied it,  he  is  not  guilty  of  the  offense  charged.  Mere  negligence  or  careless- 
ness, unaccompanied  by  bad  faith,  would  not  render  him  guilty." 

Again:  "If  the  proof  fails  to  satisfy  your  minds  clearly  and  beyond  a  rea- 
sonable doubt  that  the  defendant  did  actually  know,  at  the  time  he  certified 
the  checks  mentioned  In  the  Indictment,  that  Dobbins  &  I>azey  did  not  have 
on  deposit  in  the  bank  sufficient  funds  and  credits  to  meet  the  checks  so  cer- 
tified, then  you  should  acquit  him,  unless  you  are  convinced  by  the  proof 
beyond  a  reasonable  doubt  that  he  willfully,  designedly,  and  in  bad  faith— 
these  words  mean  substantially  the  same  thing— shut  his  eyes  to  the  facts 
and  purposely  refrained  from  inquiry  and  Investigation  for  the  purpose  of 
avoiding  knowledge." 

5.  The  modification  of  defendant's  second  request  affords  no  just 
cause  of  complaint.  The  request  recited  the  respective  duties  of  the 
president  and  cashier  of  the  bank  as  apportioned  under  by-laws 
8  and  9,  and  the  jury  were  instructed,  as  prayed: 

'These  two  by-laws  taken  together  mean  and  imply  that  the  cashier  is 
primarily  responsible  for  all  the  funds,  property,  and  valuables  of  the  bank, 
and  that  the  president  is  responsible  only  for  such  funds,  property,  and  val- 
uables of  the  bank  that  may  be  placed  in  his  hands  as  president,  and  that 
both  of  these  officers  are  each  to  faithfuUy  and  honestly  discharge  their  re- 
spective duties." 

The  court  then  added: 

"But  I  further  charge  you  that  the  president  is  a  general  officer  of  the  bank, 
and  it  is  admitted  that  he  had  authority,  notwithstanding  these  by-laws, 
•  ♦  ♦  to  certify  checks;  and,  when  the  president  assumes  to  certify  these 
checks  as  good,  the  faithful  and  honest  discharge  of  his  duties  required  him 
to  be  informed  of  the  condition  of  the  account  on  which  they  were  drawn." 

Without  this  modification,  the  instruction  prayed  would  have  been 
misleading,  and  would  have  given  the  jury  to  understand  that  by- 
laws 8  and  9  alone  were  the  measure  of  defendant's  official  duty  in 
dealing  with  the  funds  of  the  bank  by  certification  of  checks,  and 
that  under  those  the  primary  responsibility  of  the  cashier  for  such 
funds  and  property  would  relieve  the  defendant,  as  president,  from 
civil  and  criminal  responsibility,  under  section  5208,  Rev.  St  TJ.  S., 
and  section  13  of  the  act  of  July  12,  1882.  These  statutes,  by  neces- 
sary implication,  impose  upon  the  certifying  officer  the  duty  of  knowl- 
edge of  the  state  of  the  account  before  certification  of  checks  drawn 
upon  it.  This  duty  could  not  be  abrogated  by  by-laws  of  the  bank,  or 
any  division  of  duties  between  its  officers.  Nor  was  it  the  purpose 
of  these  by-laws  to  exempt  the  president,  when  he  assumed  to  certify 
checks,  from  the  statutory  duty  of  knowledge.  This  is  evident  from 
the  bank's  by-law  No.  19,  which  provided  that: 

"No  officer  or  clerk  of  this  bank  shall  pay  any  check  drawn  upon  it  or  pay 
out  money  on  any  order  unless  the  drawer  of  such  check  or  order  shall,  at 
the  time  of  the  presentation  thereof,  have  deposited  in  the  bank  funds  suf- 
ficient to  meet  such  check  or  order." 
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By-laws  8  and  9  were,  perhaps,  properly  called  to  the  attention  of 
the  jury  for  their  bearing  upon  the  question  of  the  intent  with  which 
defendant  acted  in  the  certifications.  Potter  v.  U.  S.,  155  U.  S.  447, 
15  Sup.  Ct.  144.  There  is  no  substantial  difference  between  the  re- 
quirements of  these  by-laws  and  the  duties  imposed  by  the  statute 
and  defendant's  official  oath  required  by  section  5147,  Rev.  St.  U.  S. 
The  defendant  certainly  could  not  complain  that  the  adoption  from 
the  language  of  the  request  of  the  phrase  "faithful  and  honest  dis- 
charge of  his  duties''  by  the  court  was  an  expression  of  opinion 
on  the  facts.  If  it  were,  it  would  not  have  been  an  error,  as  the 
facts  were  left  to  the  decision  of  the  jury.  Simmons  v.  U.  S.,  142 
U.  S.  148, 12  Sup.  Ct.  171;  Allis  v.  U.  S.,  155  U.  S.  123,  15  Sup.  Ct.  36. 
6.  The  court  instructed  the  jury : 

••The  government  is  bound,  in  order  to  maintain  any  of  the  counts  in  this 
indictment,  to  prove  (1)  that  the  defendant  certified  the  checlt;  (2)  that  the 
drawers  of  the  check  had  not  sufficient  funds  in  the  bank  to  meet  such  check; 
(3)  that  the  defendant  knew  that  there  were  no  funds  of  the  drawer  in  the 
bank  sufficient  to  meet  them.  This  last  element  of  the  offense  charged  will 
be  explained,  and  its  modification  stated  further  on." 

It  is  argued  that  the  jury  were  thus  informed  that  the  establish- 
ment of  these  three  facts — the  first  two  of  which  were  conceded — 
would  authorize  conviction.  This  would  be  true  if  the  instruction 
had  been  submitted  as  complete  in  itself  upon  the  essentials  of  the 
crime,  and  as  dispensing  with  the  necessity  of  proof  of  the  intent 
which  accompanied  the  act  of  certification;  but  the  last  paragraph 
clearly  excluded  that  view  of  its  design  and  scope.  Its  promise 
was  fulfilled  in  the  passages  in  the  charge  quoted  in  our  review  of  the 
sixth  request.  These,  in  connection  with  the  extract  criticised,  de- 
fined fairly  the  essentials  of  the  offense  and  the  degree  of  proof 
required  upon  the  questions  of  knowledge  and  intent.  The  court 
was  not  bound  to  adopt  the  language  of  the  request.  Eailroad  Co. 
V.  Horst,  93  U.  S.  295;  Tucker  v.  U.  S.,  151  U.  S.  164,  170,  14  Sup. 
Ct  299. 

Assignments  7  and  9:  The  seventh  and  ninth  assignments  are 
based  upon  defendant's  fifth,  and  part  of  defendant's  seventh,  re- 
quest for  instruction.  The  former  was,  in  substance,  that  if  the  jury 
found  that  the  account  of  Dobbins  &  Dazey,  upon  the  books  of  the 
bank,  was  overdrawn  continuously  during  the  period  covered  by  the 
checks  certified,  and  that  the  defendant  certified  the  checks  in  igno- 
rance of  such  overdraft,  "believing  at  the  time  that  the  exchange  de- 
posited by  Dobbins  &  Dazey,  on  the  days  on  which  such  checks  were 
certified,  was  sufficient  to  cover  the  amount  of  such  checks  [besides 
the  overdraft  then  existing],  then  he  is  not  guilty,  and  you  should 
acquit  him  unless  such  ignorance  was  willful,  as  elsewhere  explained 
in  the  court's  instructions,"  The  modification  criticised  consisted 
in  adding  the  words  inclosed  in  brackets.  The  subject  had  been 
fully  treated  in  the  charge,  and  the  request  should  have  been  refused. 
Without  the  modification,  it  is  clear  that  the  instruction  prayed 
would,  if  granted,  have  given  the  jury  to  understand  that  it  was 
not  necessary  for  defendant  to  have  ascertained  the  state  of  the  Dob- 
bins &  Dazey  account  before  certifying  the  check,  but  it  would  be 
sufficient  per  se  to  acquit  him  if  he  believed  that  the  amount  of  the 
31  C.C.A.— 14 
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exchange  deposited — inclnsive,  necessarily,  of  the  *1dting"  and  other 
drafts  made  by  that  firm  upon  overdrawn  accounts  without  bills  of 
lading  attached — equaled  the  checks  certified.  This  would  have  been 
in  direct  conflict  with  that  part  of  the  charge  presented  by  the  first 
assignment,  which  we  have  approved,  and  would  have  nullified  the 
statute  which  prohibits  certification  of  checks  "before  the  amount 
thereof  shall  have  been  regularly  entered  to  the  credit  of  the  drawer 
upon  the  books  of  the  banking  association."  The  purpose  of  the 
modification  was  to  preclude  such  a  misconception  of  the  defendant's 
duty,  and  to  bring  the  request  into  harmony  with  the  statute  and 
the  general  charge  definitive  of  that  duty.  The  only  lawful  basis 
for  certification  is  that  prescribed  by  the  statute,  and  the  utmost 
effect  that  can  be  ascribed  to  the  instruction  as  amended  was  that 
it  required  the  defendant  to  act  upon  the  state  of  the  account,  not 
merely  upon  his  belief  in  the  amount  of  the  exchange  deposited, 
lea\'ing  the  jury  free,  however,  under  the  general  chai*ge,  to  deter- 
mine the  intent  with  which  the  defendant  acted.  The  pith  of  the 
instruction,  as  thus  modified,  was  so  fully  covered  by  the  extracts 
from  the  charge  given  in  the  examination  of  the  first,  fourth,  and 
tenth  assignments  of  error  as  to  leave  the  defendant  no  ground  of 
complaint  against  the  amendment 

The  court  adopted  part  of  defendant's  seventh  request,  after  mod- 
ifying it  so  that  it  read: 

Vlf  you  find  that  in  each  instance,  when  he  certified  a  check,  the  defendant 
had  information  from  the  cashier  or  exchanji^e  clerk  upon  which  he  relied  in 
good  faith,  that  a  sufilcient  amount  had  been  deposited  that  day,  and  was  in 
the  bank  to  corer  the  checks  certified  [I  add,  in  addition  to  the  existing  over- 
draft], he  would  not  be  guUty  under  the  indictment,  and  you  should  acquit 
him/' 

The  qualification  of  this  request  complained  of  is  contained  in  the 
words  in  brackets.  The  reasons  stated  in  the  consideration  of  the 
seventh  assignment  of  error  approve  the  action  of  the  court  in  making 
the  same  addition  to  this  part  of  the  charge. 

Assignment  11:  The  eleventh  assignment  of  error  has  nothing  to 
sustain  it  The  jury  returned  into  court  after  receiving  the  charge, 
and  asked  the  following  question:  "We  want  the  law  as  to  the 
certification  of  checks  when  no  money  appeared  to  the  credit  of  the 
drawer."  The  court,  in  response,  read  the  first  paragraph  of  sec- 
tion 5208  of  the  United  States  Revised  Statutes,  and  asked  the  jury 
if  that  answered  their  question.  The  foreman  responded,  *Tes." 
The  court  then  read  said  paragraph  a  second  time,  remarking,  "I 
read  it  again,  that  you  may  all  understand  it."  This  action  was 
excepted  to,  on  the  ground  that  the  court  failed  to  read  and  explain 
section  13  of  the  act  of  July  12,  1882,  imposing  the  penalty  for  the 
willful  false  certification  of  checks.  The  argument  in  support  of 
this  exception  assumes  that  "what  the  jury  wanted  to  know  was 
the  law  applicable  to  this  case,  ♦  ♦  ♦  the  law  applicable  to  the 
criminal  false  certification," — and  therefore  the  court  should  have 
read  section  13  of  the  act  of  July  12,  1882.  It  is  also  urged  that 
the  court  gave  the  jury  to  understand  that  the  certification  of  a 
check,  when  there  were  no  funds  in  bank  to  meet  it,  was  suflScient 
to  sustain  the  indictment.     The  assumption  is  negatived  by  the 
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answer  of  the  jury.  The  court  charsred  that,  to  warrant  conviction, 
the  certification  must  have  been  willfully  made,  not  merely  false  in 
fact.  That  distinction  was  emphasized  in  the  following  extract 
from  the  charge: 

"The  question  remaius  for  you  to  settle  upon  all  the  evidence  whether  the 
defendant,  Spurr,  in  certifying  these  checks,  acted  in  good  faith,  and  without 
any  intent  to  do  that  which  tlie  law  forbids,  and  which  he  must  be  presumed 
to  know  was  unlawful,  namely,  the  certifying  of  a  check  as  good  when  the 
maker  of  it  had  no  funds  in  the  bank  to  meet  it.  If  he  acted  in  good  faith, 
believing  that  the  makers  of  the  checks  had  funds  In  the  bank  to  pay  them, 
he  should  be  acquitted.  If  he  certified  the  checks  either  knowing  that  the 
funds  to  respond  were  not  in  the  bank,  and  that  the  making  of  the  check  was 
unwarranted,  or,  having  in  his  conscience  good  reason  for  believing  that  such 
was  the  fact,  purposely  refrained  from  inquiry,  then  the  charge  against  him 
Is  made  out.  The  facts  which  are  charged  as  constituting  his  guilt  must  be 
proven  beyond  a  reasonable  doubt.*' 

This  was  a  full  and  fair  exposition  of  the  disputed  elements  of  the 
ofifense  charged.  Other  parts  of  the  charge  were  equally  explicit  to 
the  same  effect,  as  we  have  shown  elsewhere. 

^Assignment  12:  Error  is  assigned  on  the  admission  of  evidence 
OT  the  stock  transactions  had  through  the  bank  or  Porterfield,  as 
cashier,  in  1886  and  1887.  >This  was  received  "for  its  bearing  upon 
the  right  of  Spurr  to  rely^upon  Porterfield's  representations  upon 
the  question  of  fact, — whether  he  did  rely  upon  any  assumed  cor- 
rectness or  honesty  of  action.'^  Upon  this  question  the  government 
offered  evidence  of  purchases  and  sales  of  stock  on  the  New  York  Ex- 
change, through  certain  brokers  and  dealers  in  stocks  in  New  York 
in  the  name  of  Porterfield,  cashier  of  the  Commercial  National  Bank, 
for  the  account  of  sundry  customers  of  said  bank,  as  well  as  Porter- 
field, R.  S.  Cowen,  assistant  cashier  of  said  bank,  and  defendant. 
y^^fheae  purchases  and  sales  were  made  with  funds  of  the  bank  remit- 
ted to  New  York  by  Porterfield,  and  embraced  transactions  from 
February  18,  1886,  to  January  15,  1887,  both  inclusive.  The  amount 
of  the  bank's  money  remitted  by  Porterfield  to  be  used  as  margins 
in  these  transactions  was  over  |66,000.  The  profits  accruing  to  de- 
fendant from  these  ventures  were  credited  to  him  on  the  books  of  the 
Commercial  National  Bank  at  the  times  of  the  sales,  and  afterwards 
were  credited  on  his  pass  book,  and  drawn  out  by  him.  There  was 
also  evidence  that  defendant  accounted  for  the  exact  amount  of 
losses  shown  upon  the  accounts,  statements,  tickets,  slips,  and  mem- 
oranda made  out  by  Porterfield  in  reference  to  said  transactions, 
and  gave  his  notes  to  the  bank  with  collateral  security  for  his  share 
of  the  losses;  but  defendant  never  informed  the  executive  commit- 
tee of  the  bank  or  its  directors  that  these  notes  were  given  to  cover 
losses  on  stock  speculations.  There  was  evidence  that  the  funds  of 
the  bank  were  thus  used  by  the  cashier  with  defendant's  knowledge, 
but  without  that  of  the  directors  or  committees  of  the  bank.  The 
evidence  relied  upon  to  show  defendant's  intent  in  certification  of 
Dobbins  &  Dazey's  checks  was  larerelv  circumstantial.  In  such 
cases,  a  broad  range  of  inquiry  is  permitted,  and  when  the  evidence 
tends  even  remotely  to  establish  the  ultimate  fact,  its  admission 
will  not  be  ground  for  reversal.  Clune  v.  IT.  S.,  159  U.  S.  593,  16 
^up.  Ct.  125;  Alexander  v.  U.  S.,  138  U.  S.  353, 11  Sup.  Ct.  350.     Evi- 
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dence  of  similar  transactions  to  illustrate  the  character  of  the  act 
in  question  has  repeatedly  been  held  competent  in  both  criminal 
and  civil  cases,  and  is  often  the  only  method  of  establishing  the 
intent  with  which  they  were  done.  Allis  t.  XJ.  S.,  155  U.  S.  119, 
15  Sup.  Ct.  36;  Wood  v.  U.  S.,  16  Pet.  342;  U.  S.  v.  Wood,  14  Pet. 
230;   Taylor  v.  U.  S.,  3  How.  197-208;   Mning  Co.  v.  Watrous,  9 

C.  C.  A.  415,  61  Fed.  163-179. 

The  objection  that  the  collateral  transactioils  were  too  remote  is 
not  tenable.  It  goes  only  to  the  weight  of  the  testimony.  The 
period  of  time  within  which  the  matter  ofifered  to  establish  the  guilty 
purpose  must  have  occurred  to  permit  of  their  admission  is  largely 
discretionary  with  the  court.  Moore  v.  U.  S.,  150  U.  S.  60,  14  Sup. 
Ct  26.  In  U.  S.  V.  Thirty-Six  Barrels  of  High  Wines,  12  Int  Rev. 
Rec.  40,  41,  Judge  Woodruff  said  that,  for  the  purpose  of  showing  the 
quo  animo  of  an  act  under  inquiry,  he  would  not  hesitate  to  admit 
evidence  of  acts  running  back  to  the  enactment  of  the  internal  rev- 
enue law,  which  had  then  been  passed  fully  five  years.  Similar  evi- 
dence was  received  in  Coffin  v.  U.  S.,  162  U.  S.  664,  16  Sup.  Ct.  943, 
for  the  same  purpose.  It  is  every-day  practice  to  admit  proof  of  this 
character  to  show  intent  on  the  trial  of  persons  charged  with  counter- 
feiting. The  evidence  was  properly  received,  and  its  purpose  care- 
fully defined  and  limited,  in  the  charge  of  the  court,  in  accordance 
with  the  case  last  cited.       ^ 

Assignments  13  and  14:  The  instruction  which  is  the  subject  of 
this  assignment  and  the  refusal  of  defendant's  thirteenth  request 
may  be  considered  together.  The  iObrst  declared  and  the  second  con- 
ceded the  illegality  of  speculation  by  a  national  bank  or  its  officers 
in  stocks  and  bonds  upon  margins.  This  was  correct.  First  Nat. 
Bank  v.  National  Exchange  Bank,  92  U.  S.  128;  Bank  v.  Kennedy,  167 

D.  S.  362,  367,  17  Sup.  Ct.  831.  The  court  then  told  the  jury  that  if 
Porterfield,  with  Spurr's  knowledge,  was  engaged  in  misusing  the 
bank's  funds  and  credits  on  cotton  and  stock  exchanges  in  his  own 
or  the  interest  of  others,  "the  jury  were  at  liberty  to  find  in  that  a 
reason  why  Mr.  Spurr  should  not  have  confidence  in  Porterfield's  in- 
tegrity and  fidelity  to  the  interests  of  the  bank,  and  why  Mr.  Spurr 
would,  in  the  exercise  of  his  own  duties,  have  exercised  a  closer 
scrutiny  of  the  dealings  of  Dobbins  &  Dazey  with  the  bank,  especially 
if  he  had  reason  to  suppose  that  firm  was  engaged  in  such  specula- 
tions." We  perceive  nothing  erroneous  in  this.  Preston  v.  Prather, 
137  U.  S.  605, 11  Sup.  Ct.  162.  The  request  refused  would,  if  granted, 
have  practically  directed  the  jury  that  the  confessedly  illegal  prac- 
tices of  the  national  banks  of  the  city  in  receiving  and  executing  or- 
ders for  the  purchase  and  sale  of  stocks  and  bonds  on  margins,  if 
profitable,  the  receipt  by  stockholders  of  profits  therefrom,  and  the 
opinions  of  individuals  engaged  in  like  speculations,  provided  defend- 
ant had  no  reason  to  suspect  the  cashier  of  dishonesty  in  the  conduct 
of  such  transactions,  and  secured  the  bank  against  loss  from  the 
execution  of  his  orders  for  such  prohibited  purchases  and  sales, 
could  not  and  ought  not  to  be  given  any  weight  against  defendant^ 
although  the  Commercial  National  Bank  did  such  business.  This 
proposition  is  entirely  untenable,  and  is  irreconcilable  with  the  ad- 
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Iuit^sioIl  in  evidence  of  those  transactions  which  we  have  just  ap- 
proved. The  evidence  of  the  manner  in  which  the  defendant  dealt 
or  permitted  others  to  deal  with  the  funds  of  the  bank  having  been 
properly  admitted,  its  weight  and  effect  was  a  question  for  the  jury, 
and  not  one  of  law  for  the  court. 

Assignment  15:  The  modification  of  defendant's  tenth  request 
was  necessary  to  prevent  the  misleading  of  the  jury.  The  court,  at 
defendant's  request,  had  told  the  jury,  in  substance,  that,  if  de- 
fendant certified  the  checks  in  good  faith  and  honest  reliance  on  the 
cashier's  statement  as  to  the  Dobbins  &  Dazey  account,  his  certifica- 
tions would  not  be  criminal.  This  followed  immediately  the  clause 
modified,  which  read  as  presented:  "And  if  the  cashier  was  reputed 
to  be,  and  believed  by  the  defendant  to  be,  a  man  of  honesty  and 
tmth^  the  defendant  would  have  a  right  to  rely  upon  his  statements 
in  regard  to  that  account  [Dobbins  &  Dazey's]."  The  court  struck 
out  the  word  "truth,"  and  substitutedtherefor  the  words  "right  con- 
duct as  respects  the  affairs  of  the  bank,"  and  with  this  amendment 
granted  the  request.  Whether  or  not  defendant  had  a  right  to  rely 
or  in  fact  relied  in  good  faith  upon  Porterfield's  statements  in  refer- 
ence to  that  account  was  a  question  of  fact  to  be  determined,  not 
alone  by  the  cashier's  reputation  6r  by  defendant's  professed  belief 
In  his  general  truthfulness,  but  from  all  facts  and  circumstances 
known  to  defendant  tending  to  approve  or  discredit  the  bona  fides 
of  his  confidence  in  Porterfield's  official  conduct.  Defendant  was 
not  prejudiced  by  this  amendment,  especially  as  the  general  charge 
covered  the  subject  fully. 

Assignment  16:  The  eleventh  request,  to  the  effect  that  unless 
defendant  knew  or  had  reason  to  believe  that  the  cashier  **was  de- 
spoiling the  bank,  and  using  its  funds  instead  of  his  own,"  in  his 
dealings  in  stocks  and  bonds  and  cotton  futures,  the  fact  that  defend- 
ant knew  that  the  cashier  had  dealt  in  those  commodities  "would 
not  deprive  the  defendant  of  the  right  to  rely  on  his  statements  in 
respect  to  the  affairs  of  the  bank,"  was  substantially  granted,  after 
substituting  for  the  phrase  "so  despoiling  the  bank  and  using  its 
funds"  the  words  "had  been  using  the  funds  or  credits  of  the  bank." 
There  is  no  merit  in  the  objection  made  to  this  change.  It  is  mere 
verbal  criticism.  The  substitution  of  the  words  "unlawfully  in  re- 
spect to  its  affairs,"  in  place  of  the  word  "dishonestly,"  in  the  last 
paragraph  of  the  request, — making  it  read,  "In  order  to  deprive 
the  defendant  of  the  right  to  rely  upon  the  cashier,  it  must  be  shown 
beyond  a  reasonable  doubt  that  he  knew  the  cashier  was  unfaithful 
to  the  bank,  and  acted  unlawfully  in  respect  to  its  affairs," — fully 
preserved  the  rights  of  defendant,  and  was  an  impartial  reference  to 
all  the  evidence  of  defendant's  knowledge  of  the  cashier's  transac- 
tions. The  amendment  was  a  synonym,  in  substance,  of  the  adverb 
it  displaced.  The  cashier  could  not  have  acted  "dishonestly"  with- 
out acting  "unlawfully"  in  respect  to  the  bank's  affairs.  This  request 
was  also  so  fully  covered  by  defendant's  twelfth  request,  which  was 
granted,  that  it  might  correctly  have  been  refused  in  toto. 

Assignment  17:  There  is  nothing  in  this  assignment  by  which  the 
accounts  whose  admission  is  alleged  is  error  can  be  identified.     They 
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are  mentioned  as  "said  accounts,"  without  further  description.  If 
we  assume  the  reference  to  be  made  to  the  accounts  of  Herzfeld  & 
Co.  with  "Frank  Porterfleld,  Separate,"  and  that  of  Latham,  Alexan- 
der &  Co.  with  Porterfleld  and  Spurr, — ^and  this  is  IJie  theory  of  coun- 
sel for  plaintiff  in  error, — they  were  plainly  competent,  under  the 
same  rule  of  evidence  which  sanctions  the  admissibility  of  the  trans- 
actions had  with  Kohn,  Pepper  &  Co.,  De  Neufville  &  Co.,  and 
Latham,  Alexander  &  Co.,  discussed  in  the  examination  of  defendant's 
twelfth  assignment. 

Assignment  18:  Defendant's  fourteenth  request  was  rightly  de- 
nied, because  fully  covered  by  the  instruction  given  in  response  to 
defendant's  twelfth  request. 

Assignment  19:  The  questions  arising  under  this  assignment  are 
presented  as  if  it  involved  the  right  of  a  defendant  in  a  criminaLcase 
to  give  in  evidence  his  character  for  truth  and  veracity.'  It  com- 
plains of  "the  exclusion  of  the  evidence  of  John  Overton  and  other 
witnesses  offered  by  defendant — First,  as  to  defendant's  good  charac- 
ter for  truth  and  veracity;  and,  secondly,  as  to  defendant's  good  char- 
acter for  honesty  and  integrity  during  the  whole  period  of  his  resi- 
dence in  Nashville."  After  defendant  had  testified,  his  counsel 
claimed  that  his  testimony  had  been  impeached  by  the  cross-examina- 
tion, and  offered  testimony  to  his  good  character  for  truth  and  verac- 
ity and  honesty  and  integrity  during  the  entire  period  of  his  residence 
in  Nashville,  down  to  the  time  of  the  trial.  The  court  limited  the 
inquiry  into  defendant's  general  character  to  the  time  of  the  failure 
of  the  bank,  reserving  for  further  consideration  his  right  to  adduce 
evidence  of  his  character  for  truth  and  veracity.  To  this  ruling 
the  defendant  duly  excepted.  The  government  "admitted  defend- 
ant's good  character  for  honesty  and  integrity  down  to  the  period  of 
the  charge";  whereupon  the  court  restrict^  defendant  to  10  witnesses 
upon  that  point,  and  that  number  was  examined  under  the  above 
limitation  as  to  time.  The -correctness  of  that  limitation  is  the  first 
inquiry.  The  reasons  assigned  by  the, learned  judge  for  restricting 
the  evidence  of  defendant's  reputation  for  honesty  and  integrity  to 
the  time  of  the  bank's  failure  meet  our  approval.     He  said: 

"If  we  were  to  bring  the  time  down  to  the  present,  It  would  be  liable  to  em- 
barrass the  Jury,  and  turn  their  minds  from  the  real  merits  of  the  case,  and 
put  before  them  opinions  which  ought  to  be  kept  as  far  from  the  Jury  as  possi- 
ble. ♦  ♦  '♦  We  would  proceed  to  launch  ourselves  upon  an  inquiry  as  to 
what  the  people  of  the  community  thought  of  the  case  at  present.    •    ♦    ♦" 

The  authorities  support  this  ruling.  State  v.  Marks  (Utah)  51  Pac. 
1090;  State  v.  Kinley,  43  Iowa,  296;  Wroe  v.  State,  20  Ohio  St. 
460,  472;  White  v.  State,  111  Ala.  92,  21  South.  330. 

The  question  raised  by  the  second  branch  of  this  assignment  was 
rightly  decided.  The  ground  on  which  the  offer  of  evidence  as  to- 
defendant's  character  for  truth  and  veracity  was  based  and  is  here 
urged  was  "that  defendant  had  been  attacked  as  a  witness,  and  his 
testimony  impeached  by  the  substance  and  manner  of  his  cross-exam- 
ination by  counsel  for  the  plaintiff,  which  had  shown  a  purpose  to 
argue  to  the  jury  that  he  had  not  testified  honestly  and  conscien- 
tiously, but  had  testified  falsely."     No  testimony  was  introduced 
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bj  the  government  attacking  defendant's  character  for  truth  and 
veracitj,  nor  was  any  evidence  offered  in  rebuttal  by  the  government. 
A  careful  reading  of  defendant's  cross-examination  fails  to  disclose 
any  ground  for  the  admission  of  evidence  of  his  general  reputation 
for  truth  and  veracity.  The  fact  that  contradictions  exist  between 
his  testimony  and  that  of  other  witnesses  affords  no  ground  for  its 
admission.  1  Greenl.  Ev.  §  469.  In  his  character  as  a  witness, 
defendant  is  not  entitled  to  any  privilege  not  extended  to  other  wit- 
nesses. Reagan  v.  U.  S.,  157  U.  S.  301,  305,  15  Sup.  Ct.  610;  U.  S. 
V,  Hollis,  43  Fed.  248.  In  general,  where  no  attempt  has  been  made 
to  impeach  him  by  evidence  of  bad  character,  or  of  contradictory 
statements,  or  by  the  cross-examination,  he  cannot  corroborate  his 
testimony  or  give  it  weight  by  evidence  of  his  general  reputation  for 
truthfulness;  nor  will  his  own  view  of  the  effect  of  his  cross-examina- 
tion make  such  testimony  competent.  The  rule  as  to  the  admissibil- 
ity of  evidence  of  character  is  thus  broadly  stated  by  Greenleaf  (1 
Greenl.  Ev.  §  54): 

**And,  in  all  cases  where  evidence  is  admitted  touching  the  general  char- 
acter of  the  party,  it  ought  manifestly  to  bear  reference  to  the  nature  of  the 
charge  against  him.** 

The  evidence  offered  was  obviously  intended  to  give  weight  to  the 
defendant's  personal  testimony,  not  for  the  purpose  of  establishing 
a  general  character  inconsistent  with  the  offense  charged.  The 
weight  of  reasoning  and  authority  justified  its  exclusion.  Stevenson 
V.  Gunning,  64  Vt.  609,  25  Atl.  697;  Funderberg  v.  State,  100  Ala.  36, 
37,  14  South.  877;  Tedens  v.  Schumers,  112  111.  266,  267;  People  v. 
Cowgill,  93  Cal.  597,  29  Pac.  228. 

A  careful  examination  of  the  record  satisfies  us  that  the  defendant 
has  had  a  fair  trial,  and  that,  both  in  the  rulings  upon  evidence  and 
in  the  submission  of  the  case  to  the  jury,  his  rights  were  carefully 
protected.  The  judgment  of  the  cir<mit  court '^  for  the  Middle  dis- 
trict of  Tennessee  is  therefore  affirmed*  '* 


(87  Fed.  742.) 

TRUMAN  V.  HOLMES  et  al. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit.    February  21,  1808.) 

No.  376. 

Pate:jt8— Effect  of  Withdrawal  of  Original  Specifications. 

In  Putnam's  patent,  No.  232.207.  for  breaking-carts,  the  effect  of  the 
withdrawal  of  the  original  specifications  after  the  application  was  re- 
jected is  to  limit  his  patent  to  the  specific  invention  described  in  his  amend- 
ed specifications,  to  wit,  the  construction  of  carts  where  the  central  portion 
of  the  straps  extends  "beneath  the  axle."     80  Fed.  109,  afllrmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

John  L.  Boone,  for  appellant. 

M,  A.  Dorn,  D.  S.  Dorn,  and  Chas.  E.  Nouges,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 
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HAWLEY,  District  Judge.  This  is  a  suit  in  equity  for  the  in- 
fringement of  letters  patent  No.  232,207,  granted  to  De  Witt  C.  Put- 
nam on  September  14,  1880,  for  breaking-carts.  Appellant  claims 
that  the  right,  title,  and  interest  in  said  invention  and  letters  patent 
have  been  assigned  to  him  in  the  territory  named,  and  that  by  virtue 
thereof  he  is  entitled  to  sue  for  and  recover  all  damages  and  claims 
for  past  infringements.  He  prays  for  an  injunction,  and  for  such  other 
and  further  relief  as  in  equity  he  may  be  entitled  to.  It  appears 
from  the  record  that  on  July  16,  1886,  Putnam  sold  and  assigned  to 
Truman,  Isham,  and  Hooker  all  his  right,  title,  and  interest  in  and  to 
the  patent  for  the  territory  "known  and  described  as  *San  Francisco 
County,  State  of  California,'  and  no  other  place  or  places" ;  that  on 
February  28,  1893,  Truman,  Isham,  and  Hooker  assigned  said  patent 
to  Truman,  Hooker  &  Co.,  including  "all  past  damages  for  infringe- 
ments, royalties,  or  profits'';  that  on  March  30, 1803,  Tiuman,  Hooker 
&  Co.,  as  plaintiffs,  commenced  an  action  at  law  in  the  circuit  court 
of  the  United  States  for  the  Northern  district  of  California  against 
Henry  E.  Holmes  and  M.  P.  Holmes,  doing  business  under  the  firm 
name  of  H.  E.  Holmes  &  Co.  (appellees  herein),  to  recover  the  sum  of 
f 20,000,  as  damages  for  alleged  infringements  of  the  patent;  that  the 
trial  of  that  suit  resulted  in  a  verdict  in  favor  of  the  plaintiffs  there- 
in in  the  sum  of  |150  and  costs;  that  a  writ  of  error  was  thereafter 
duly  taken  from  said  judgment  to  the  circuit  court  of  appeals,  and 
was  there  affirmed  (Holmes  v.  Truman,  14  C.  C.  A.  517,  67  Fed. 
542);  that  on  May  28,  1895,  Truman,  Hooker  &  Co.  assigned  said 
patent  to  I.  J.  Truman  (appellant  herein),  together  with  "all  claims 
and  demands  against  past  infringements."  This  suit  was  commenced 
on  March  10,  1896.  The  circuit  court  (Judge  McKenna  presiding) 
dismissed  the  bill  upon  the  ground  that  the  construction  of  the  patent 
confines  it  to  a  cart  with  straps  beneath  the  axle,  and  that  the 
respondents'  carts,  not  being  of  that  construction,  do  not  infringe. 
But  he  afterwards  set  the  decree  aside  "because,  in  addition  to  the 
points  decided,  there  are  other  points  in  the  brief,  which,  by  inad- 
vertence, did  not  receive  the  deliberate  consideration  and  judgment 
of  the  court."  The  order  of  submission  was  therefore  vacated,  and 
the  case  came  up  regularly  before  Judge  Morrow,  and  a  decree  was 
entered  dismissing  the  bill.     This  appeal  is  from  the  last  decree. 

It  is  argued  by  appellees  that  the  order  of  the  circuit  court  dis- 
missing the  bill  should  be  sustained  upon  various  grounds,  and  a  dozen 
or  more  reasons  are  given,  each  of  which  is  claimed  to  be  a  complete 
defense  to  this  suit.  It  is  insisted,  among  other  things,  that  the 
only  object  of  bringing  this  suit  is  for  the  purpose  of  obtaining  an 
accounting  for  the  past  infringements  which  were  involved  in  the 
case  at  law,  previously  heard,  determined,  and  settled.  If  this  be 
true,  it  necessarily  follows  that  this  suit  was  properly  dismissed. 
Section  72*3  of  the  Revised  Statutes  of  the  United  States  provides  that 
"suits  in  equity  shall  not  be  sustained  in  either  of  the  courts  of  the 
United  States  in  any  case  where  a  plain,  adequate,  and  complete  rem- 
edy may  be  had  at  law."  A  court  of  equity  takes  cognizance  of  a  suit 
for  the  infringement  of  a  patent  when  the  complainant  is  entitled  to 
relief  by  injunction;  but,  in  order  to  sustain  a  suit  of  this  character, 
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it  must  affirmatively  appear  that  some  ground  of  equitable  jurisdic- 
tion exists,  or  that  the  complainant  has  no  plain,  speedy,  or  adequate 
remedy  at  law.  Equity  will  not  entertain  a  suit  which  simply  in- 
volves the  ascertainment  of  damages  and  profits  for  past  infringe- 
ments. Root  V.  Railway  Co.,  105  U.  S.  189,  215;  Hayward  v.  An- 
drews, 106  U.  S.  672,  1  Sup.  Ct.  544;  Clark  v.  Wooster,  110  U.  S.  325, 
7  Sup.  Ct.  217;  3  Rob.  Pat  §  1086;  Walk.  Pat.  §  572.  Appellant, 
'however,  contends  that  the  evidence  shows  that  appellees  had  been 
engaged  in  the  manufacture  of  carts  of  the  same  general  construction 
since  the  judgment  was  rendered  in  the  action  at  law,  as  before,  and 
that,  this  court  in  that  case  having  held  that  they  were  guilty  of  in- 
fringing appellant's  patent,  the  decree  dismissing  the  bill  in  this  case 
is  erroneous.  In  Holmes  v.  Truman,  14  C.  C.  A.  517,  67  Fed.  542,  the 
direct  question  here  involved  was  not  presented.  In  that  case  the 
defendants  admitted  that  they  constructed  a  cart  differing  from  that 
of  the  plaintiffs  only  in  the  fact  that  the  forward  ends  of  the  straps, 
instead  of  being  attached  directly  to  the  shafts,  are  attached  to  a 
crosspiece  which  connects  the  two  shafts  in  front  of  the  seat,  and 
that,  instead  of  being  continuous  straps,  they  were  formed  of  two 
pieces  fastened  together  by  nut  and  screw  at  the  angle  underneath 
and  behind  the  axle.  It  was  upon  these  facts  that  the  contention 
was  there  made  that  the  plaintiffs  must  be  held  to  the  specific  con- 
struction described  in  their  letters  patent,  and  it  was  in  reply  to  this 
contention  that  the  court  said: 

"We  do  not  so  construe  the  patent.  The  crossbar  between  the  shafts  is 
substantlaUy  a  part  of  the  shafts.  It  makes  no  difference,  so  far  as  the 
ftinction  of  the  straps  is  concerned,  whether  they  are  attached  to  the  shafts, 
or  attached  to  a  crossbar  which  connects  the  shafts;  and  it  makes  no  differ- 
ence whether  the  straps  are  one  continuous  piece,  or  composed  of  two.  It  is 
true  that  the  plaintiffs*  patent  does  not  cover  any  arrangement  by  which  the 
seat  and  the  footboard  may  be  made  to  move  in  unison.  Those  results  were 
obtained  In  the  butcher's  cart.  But  it  is  a  fair  interpretation  of  the  plaintiffs* 
patent  to  say  that  they  are  protected  in  the  use  of  a  cart  in  which  the  shafts 
are  placed  directly  upon  the  springs,  and  the  footboard  is  sustained  beneath 
the  axle  by  straps;  and  it  is  unimportant  whether  the  straps  are  attached 
to  any  particular  place  along  the  shafts,  or  to  a  crossbar  between  the  shafts, 
or  whether  they  are  made  of  one  piece,  or  of  two  or  three  pieces." 

The  only  testimony  cited  by  the  appellant  in  support  of  his  conten- 
tion that  the  facts  in  this  case  are  substantially  the  same  is  that  of 
M.  P.  Holmes,  in  reply  to  certain  questions  propounded  to  him.  by 
appellants'  counsel,  as  follows: 

"Q.  Have  you  since  1804  manufactured  any  carts  having  straps  that  sup- 
iwrted  the  footboard?  A.  Yes,  sir;  a  strap  that  supports  the  footboard.  It 
must  have  something  to  support  it.  Q.  What  was  the  front  end  of  such 
straps  attached  to?  A.  To  a  crossbar  that  is  connected  with  the  shaft.  Q. 
What  was  the  rear  end  of  the  strap  attached  to?  A.  Some  of  them  came 
back  here  to  the  rear.  The  footboard  came  up  in  front  of  the  axle,  and  they 
were  attached  to  the  seat.  Those  carts  that  had  a  rack  behind  were  made 
in  that  way.  They  did  not  extend  back  of  the  seat  or  axle  at  all.  Others 
we  have  made  for  the  purpose  of  putting  a  footboard  on  them.  We  have 
put  two  rods  from  the  shaft  down  through  a  short  piece  of  iron  that  holds 
that  footboard  on  that  rack.     We  made  them  In  that  way." 

When  this  witness  answered,  with  reference  to  the  straps,  that 
''some  of  them  came  bacli  here  to  the  rear,"  it  is  evident  that  he  was 
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illustrating  his  eyidence  by  pointing  out,  upon  a  model,  drawing,  or 
exhibit,  some  point  in  front  of  the  axle,  because  in  the  same  answer 
he  says,  "They  did  not  extend  back  of  the  seat  or  axle  at  all."  This 
is  made  clear  by  a  reference  to  his  entire  testimony  relating  to  the 
kind  of  carts  manufactured  by  him  after  the  decision  of  tWs  court 
in  the  action  at  law,  and  is  plainly  shown  by  his  answer  to  a  question 
asked  him  upon  cross-examination,  as  follows: 

"Q.  Have  you  ever  manufactured,  sold,  or  used  any  carts  in  which  the 
braces  or  sti^^ps  have  their  ends  secured  to  shafts  before  and  behind  the  axle, 
while  the  central  portion  extended  beneath  the  axle,  and  parallel  with  the 
shaft,  and  Is  adapted  to  support  the  transverse  footboard?    A.  No,  sir." 

In  Truman  y.  Implement  Co.,  87  Fed.  1006,  which  is  in  all  essential 
particulars  similar  to  this,  and  is  treated  in  the  briefs  of  counsel  as  a 
"companion  case,"  because  it  involves  substantially  the  same  princi- 
ples, appellant's  counsel  has  made  drawings  which  clearly  illustrate 
the  difference  in  the  construction  of  the  carts,  after  the  former  suit, 
from  the  carts  which  were  held  to  be  an  infringement  of  the  appel- 
lant's patent  in  the  former  suit.     These  drawings  are  as  follows; 


Cart  Made  and  Sold  by  Reapondent. 


Cart  Adjudged  by  This  Court,  in  Truman  et  al.  t.  Holmes  et  al..  to  be  an  Infringement 

The  case,  upon  its  merits,  depends  upon  the  question  whether  a 
cart  constructed  without  the  straps  passing:  beneath  the  axle  consti- 
tutes an  infringement  of  the  patent  This  must  be  answered  by  a 
construction  of  the  language  used  in  the  claim  of  the  patent.  The 
original  claim  of  Putnam,  as  first  presented  to  the  patent  office,  reads 
as  follows: 
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"The  improvement  in  breaking-carts*  consisting  in  suspending  tlie  footboard, 
E,  by  means  of  straps  or  liangers,  P,  from  the  sliafts,  seat,  or  that  portion 
of  the  vehicle  connected  with  the  springs  alone,  whereby  the  seat  and  foot- 
board having  a  common  vertical  movement,  substantially  as  and  for  the 
purpose  herein  described." 

This  claim  was  rejected  upon  the  ground  that  'the  patent  of  Jesse 
Winecoff,  Oct.  17,  1871,  No.  119,956  (sulkies),  substantially  answers 
the  claim.'*  The  applicant  thereupon  amended  'Iby  erasing  the  entire 
^>ecifieation,  and  substituting''  a  new  one.  Figs.  1  and  2,  referred  to 
in  the  amended  specification,  are  as  follows: 


The  amended  specifications  and  claim  read  as  follows: 
"My  invention  relates  to  certain  improvements  in  that  class  of  vehicles 
known  as  *breaking-carts,*  in  which  young  colts  are  broken  to  harness.  Carts 
of  this  description  are  usually  provided  with  very  long  shafts,  and  the 
seat  is  placed  on  springs  immediately  over  the  axle,  or  at  such  a  distance 
back  that  the  driver  Is  not  in  danger  of  being  kicked  by  a  fractious  animal. 
In  this  class  of  vehicles  the  footboard  Is  usually  secured  to  the  axle,  while 
the  seat  is  on  springs;  and  it  is  therefore  uncomfortable  to  ride  upon,  since, 
wMle  the  body  of  the  occupant  may  move  up  and  down,  his  feet  must  remain 
stationary.  My  Improvements  consist  in  so  attaching  the  footboard  to  the 
vehicle  that  it  shall  move  In  unison  with  the  seat;  the  same  spring  which 
supports  the  seat  serving  as  a  spring  for  the  footboard,  as  is  more  fully 
described  in  the  accompanying  drawings,  in  which  Fig.  1  Is  a  longitudinal 
section  of  my  device;  Fig.  2  Is  a  bottom  view.  Breaking-carts  usually  have 
two  wheels.  A,  only,  and  the  springs,  B,  are  secured  both  to  the  axle,  C,  and 
the  shafts,  D;  said  shafts  being  secured  on  the  springs  In  the  manner  shown. 
In  order  to  attach  the  footboard,  E,  to  the  vehicle.  I  place  metallic  straps 
or  bands,  F,  In  a  proper  position  to  hold  the  footboard;  connecting  these 
straps  with  the  shafts  and  seat,  and  not  with  the  axle.  I  have  shown  the 
straps  connected  with  the  shafts  at  the  rear  ends  of,  and  forward  of,  the 
whiffletree  bar.     It  wiU  be  seen,  by  this  constnictlon,  that  the  rear  ends  of 
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the  shafts  and  the  seat  are  supported  upon  the  springs,  B,  while  the  straps,  F, 
pass  beneath  the  axle,  and  are  bent  up  so  that  their  rear  and  their  front  ends 
are  secured  to  the  shafts  at  points  behind  and  in  front  of  the  axle,  while  the 
central  portion  does  not  touch  it  at  all.  The  footboard,  E,  with  its  turned-up 
front  portion,  is  then  secured  upon  the  bottom  and  front  portions  of  the 
straps,  F.  Being  thus  entirely  independent  of  any  direct  connection  with  the 
axle,  it  will  have  the  same  movement  imparted  to  it  by  the  action  of  the 
spring  that  the  shafts  have,  and  it  will  have  none  of  the  unpleasant  Jar  that  a 
stationary  footboard,  or  one  supported  from  the  axle,  will  tiave,  while  the 
arrangement  of  the  straps  parallel  with  the  shafts  facilitates  the  attachment 
of  tlie  transverse  footboard,  and  maizes  a  strong  construction.  Having  thus 
described  my  invention,  what  I  claim  as  new,  and  desire  to  secure  by  letters 
patent,  is  the  braces  or  straps,  F,  having  their  ends  secured  to  the  shafts 
before  and  behind  the  axle,  while  the  central  portion  extends  beneath  the  axle, 
and  parallel  with  the  shafts,  and  is  adapted  to  support  the  transverse  foot- 
board, £,  substantially  as  and  for  the  purpose  herein  described." 

We  are  of  opinion  that  the  effect  of  the  withdrawal  of  his  original 
fipeciflcations  and  claim  was  to  limit  his  patent  to  the  specific  inven- 
tion as  described  in  the  claim  of  his  amended  specifications,  to  wit, 
to  the  construction  of  carts  where  the  central  portion  of  the  straps 
^'extends  beneath  the  axle."  The  contention  of  the  appellant  that 
he  should  not  be  restricted,  in  the  construction  of  the  carts,  to  braces 
or  straps  which  extend  beneath  the  axle,  as  described  in  his  amended 
claim,  is  fully  met  and  answered  bv  the  decisions  of  the  supreme  court 
of  the  United  States.  In  Roemer  v.  Peddie,  132  U.  S.  313,  317, 10  Sup. 
Ct.  98,  the  court  said: 

"This  court  has  often  held  that  when  a  patentee,  on  the  rejection  of  his 
application,  Inserts  in  his  specification,  in  consequence,  limitations  and  re- 
strictions for  the  purpose  of  obtaining  his  patent,  he  cannot,  after  he  has 
obtained  it,  claim  that  it  shall  be  construed  as  It  would  have  been  construed 
if  such  limitations  and  restrictions  were  not  contained  In  it  Leggett  v. 
Avery.  101  U.  S.  256;  Vulcanite  Go,  v.  Davis,  102  U.  S.  222,  228;  Fay  v. 
Cordesman,  109  U.  S.  408,  3  Sup.  Ct.  2?6;  Mahn  v.  Harwood,  112  U.  S.  354. 
859,  6  Sup.  Ct  174,  and  6  Sup.  Ct  451;  tjnion  Metallic  Cartridge  Co.  v.  United 
States  Cartridge  Co.,  112  U.  S.  624,  044,  5  Sup.  Ct  475;  Sargent  v.  Lock  Co., 
114  U.  S.  Oii,  5  Sup.  Ct.  1021;  Shepard  v.  Carrigan,  116  U.  S.  593,  597,  6  Sup. 
Ct.  493;  White  v.  Dunbar,  119  U.  S.  47,  7  Sup.  Ct  72;  Sutter  v.  Robinson,  119 
U.  S.  530,  7  Sup.  Ct  376;  Bragg  v.  Fitch,  121  U.  S.  478,  7  Sup.  Ct.  978;  Snow 
V.  Railwav  Co.,  121  U.  S.  617,  7  Sup.  Ct  1343;  Crawford  v.  Heysinger,  123  U. 
S.  5S9,  606,  607,  8  Sup.  Ct.  399." 

In  Morgan  Envelope  Co.  v.  Albany  Perforated  Wrapping-Paper 
Co.,  152  U.  S.  425,  429, 14  Sup.  Ct.  629,  the  court  said: 

"It  Is  insisted  In  this  connection,  however,  that  under  the  words  •substan- 
tially as  described,*  the  patentee  is  entitled  to  claim  a  band  of  oval  or  oblong 
shape,  and  that,  looking  at  his  specification  and  drawing  in  connection  with 
the  claim,  it  is  obvious  that  the  latter  should  be  so  limited.  But  the  patentee 
having  once  presented  his  claim  in  that  form,  and  the  patent  office  having 
rejected  it,  and  he  having  acquiesced  in  such  rejection,  he  is,  under  the  re- 
peated decisions  of  this  court,  now  estopped  to  claim  the  benefit  of  his  re- 
jected claim,  or  such  a  construction  of  his  present  claim  as  would  be  equiv- 
alent thereto.  Lepgett  v.  Avery,  101  U.  S.  256;  Shepard  v.  Carrigan,  116 
U.  S.  593,  6  Sup.  Ct.  493;  Crawford  v.  Heysinger,  123  U.  S.  589,  606,  8  Sup.  Ct 
399;  Union  MetaUic  Cartridge  Co.  v.  United  States  Cartridge  Co.,  112  U.  S.  624, 
5  Sup.  Ct.  475." 

The  views  herein  expressed  are  conclusive  of  this  case,  and  render 
it  unnecessary  to  examine  any  of  the  other  questions  elaborately 
argued  by  counsel.  The  judgment  of  the  circuit  court  is  aflBrmed, 
with  cost^ 
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(87  Fed.  750.) 

In  re  CHICAGO  SUGAR-REFINING  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.     June  3,  1898.) 

No.  521,  Original. 

Appeals  in  Patent  Cases— Reversal— Preliminary  Injunction. 

When  an  appellate  court  declares  a  patent  valid  and  infringed,  reverses 
the  decree  below,  and  remands  the  cause  for  further  proceedings  not  in- 
consistent with  its  opinion,  it  does  not  follow  as  a  matter  of  course  that 
an  injunction  pendente  shall  issue;  but,  in  the  absence  of  any  directions 
in  regard  thereto  in  the  opinion  or  mandate,  the  matter  rests  in  the  discre- 
tion of  the  trial  Judge. 

C.  K.  Oflaeld,  for  petitioner. 

Before  WOODS  and  SHOWALTER,  Qrcuit  Judges,  and  BAKER, 
District  Judge. 

WOODS,  Circuit  Judge.  This  is  a  petition  for  a  writ  of  manda- 
mus to  compel  the  modification  of  a  decree  entered  on  the  10th  of 
May,  1808,  in  the  case  of  the  Chicago  Sugar-Refining  Co.  v.  Charles 
Pope  Glucose  Co.,  pending  in  the  circuit  court  of  the  United  States  for 
the  Northern  district  of  Illinois,  on  the  ground  that  as  entered  the 
decree  is  inconsistent  with  the  mandate  of  this  court  sent  down  upon 
reversing  the  decree  of  the  circuit  court  on  the  appeal  reported  in 
Chicago  Sugar-Refining  Co.  v.  Charles  Pope  Glucose  Co.,  28  C.  C. 
A.  594,  84  Fed.  977.  The  questions  involved  in  the  appeal  were  of 
the  validity  and  infringement  of  letters  patent  for  inventions.  The 
circuit  court,  having  found  the  patents  invalid,  dismissed  the  bill. 
This  court,  having  reached  the  conclusion  that  one  of  the  patents 
was  valid  and  had  been  infringed,  ordered  that  the  decree  below  be 
"reversed,  and  the  cause  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion."  The  petition  now  presented,  with- 
out setting  out  the  terms  of  the  mandate  or  alleging  the  substance 
thereof,  shows  that  the  opinion  of  this  court  was  filed  on  the  5th  day 
of  February,  1898;  that  the  mandate  was  issued  on  the  ensuing  May 
5th,  and  filed  on  the  same  day  in  the  circuit  court,  and  that  at  the 
same  time  the  complainant's  counsel  presented  to  the  court  a  form 
of  decree,  a  copy  of  which  is  set  out,  conforming,  it  is  alleged,  to  the 
opinion  and  mandate  of  this  court,  ordering,  among  other  things, 
that  the  defendants,  their  agents,  officers,  and  servants,  "do  abso- 
lutely desist  and  refrain  from  directly  or  indirectly  employing  the 
processes  or  practicing  the  inventions  of  said  letters  patent,"  and 
that  a  writ  of  injunction  issue  accordingly,  and  referring  the  case  to 
a  master  to  take  an  accounting  of  gains  and  profits;  that  to  the 
decree  so  presented  the  court,  the  Honorable  Peter  S.  Grosscup,  who 
had  rendered  the  original  decree,  presiding,  added  the  following 
clause:  "The  injunctional  part  of  this  decree  is  stayed  for  thirty 
days  upon  the  defendant's  giving  bond  by  May  12,  1898,  in  the  sum 
of  twenty  thousand  dollars,  to  be  approved  by  the  clerk  of  this  court, 
to  respond  for  all  damasres  and  profits  suffered  by  reason  of  such 
infringement;"  and  that  the  bond  required  was  given  and  the  injunc- 
tion stayed.    The  petitioner  further  alleges  the  belief  that  it  was 
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"without  the  power,  volition,  or  jurisdiction  of  the  circuit  judge,  un- 
der the  opinion  and  mandate  as  filed  in  this  case,  to  change,  add  to, 
or  amend  the  decree,"  as  was  done;  that  the  amendment  should  be 
stricken  out;  "that  all  the  foregoing  matters,  conditions,  and  things 
set  forth  in  the  petition  are  fully  shown,  identified,  and  described  in 
a  certified  copy  of  the  case  and  proceedings  filed  herein,"  to  which 
reference  is  made.  The  prayer  is  for  "a  writ  of  mandamus  com- 
manding the  judges,  and  each  of  them,  of  the  circuit  court  of  the 
United  States  for  the  Northern  district  of  Illinois,  to  set  aside  and 
strike  from  the  decree  the  amendment  and  addition  thereto  as  here- 
in complained  of,  entered  upon  the  10th  day  of  May,  1898."  No 
copy  of  the  record  of  the  case  in  the  circuit  court  in  fact  accom- 
panies the  petition,  and  the  alleged  reference  is  supposed  to  be  to  a 
transcript  of  that  record  filed  with  the  clerk  of  this  court  before  this 
petition  was  filed,  showing  an  appeal  of  the  petitioner  from  the 
decree  of  May  10th,  which  it  is  now  sought  to  correct  by  the  writ  of 
mandamus.  That  appeal  is  still  pending,  and  the  objection  is  made 
by  counsel  for  the  appellees  that,  pending  that  appeal,  which,  it  is 
urged,  has  removed  the  record  of  the  case  from  the  circuit  court  to 
this  court,  a  petition  for  the  writ  of  mandamus  cannot  be  entertained, 
and  that,  if  the  petitioner  is  entitled  to  relief,  it  must  be  obtained 
by  means  of  the  appeal. 

Disregarding  this  and  other  technical  objections  to  the  petition, 
we  are  of  opinion  that  the  rule  to  show  cause  should  not  issue.  There 
is  nothing  in  the  opinion  or  mandate  of  this  court  which  in  terms 
required  the  court  below  to  grant  an  injunction,  and  we  cannot  agree 
with  the  proposition  of  counsel  that  once  this  court  had  declared 
the  validity  and  infringement  of  the  letters  patent,  and  remanded 
the  case  for  further  proceedings  not  inconsistent  with  its  opinion, 
the  right  to  an  injunction  followed  as  a  matter  of  course,  and  that 
the  circuit  court  was  without  discretion  in  the  premises.  No  ruling 
to  that  effect  has  been  cited,  and,  instead  of  there  being  no  author- 
ity to  the  contrary,  as  asserted  by  counsel  for  the  petitioner,  there 
are  many  cases  at  circuit  in  which  such  discretion  has  been  exercised. 
See  the  following  collected  upon  a  few  minutes'  search:  Brake  Co. 
v.  Carpenter,  32  Fed.  545;  Mill  Co.  v.  Coombs,  39  Fed.  803;  Whit- 
comb  V.  Coal  Co.,  47  Fed.  315;  Campbell  Printing-Press  &  Mfg.  Co. 
V.  Manhattan  Ry.  Co.,  Id.  663,  49  Fed.  930;  Carter  &  Co.  v.  Woll- 
«chlaeger,  53  Fed.  573;  Brush  Electric  Co.  v.  Accumulator  Co.,  Id. 
804;  Nev  Mfg.  Co.  v.  Superior  Drill  Co.,  56  Fed.  152;  Palmer  v. 
Mills,  57  Fed.  221;  Norton  v.  Can  Co.,  Id.  929;  American  Bell  Tel. 
Co.  V.  Western  Tel.  Const.  Co.,  58  Fed.  410. 

The  general  rule  recognized  in  the  text-books  is  that  it  is  a  mat- 
ter of  discretion  whether  an  injunction  pendente  lite  shall  issue. 
^*So  far  as  preliminary  injunctions  are  concerned,"  said  Judge  Brown, 
in  Mill  Co.  v.  Coombs,  supra,  "it  is  entirely  well  settled  that,  while 
the  patent  may  be  adjudged  valid  and  the  defendant  an  infringer,  the 
award  of  an  injunction  is  purely  a  matter  of  discretion,  and  courts 
are  constantly  in  the  habit  of  withholding  it  upon  such' terms,  as 
the  giving  of  a  bond  and  the  like,  as  may  seem  just  and  equitable, 
having  regard  to  the  comparative  injury  that  will  result  to  the  par- 
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ties  bj  granting  or  withholding  it."  The  question  in  that  case  was 
** whether,  after  an  adjudication  adverse  to  the  defendant  upon  the 
merits  of  a  patent  case,  [the  court]  ought  to  stay  the  issue  of  an 
injunction  until  the  final  decree";  and  on  a  full  discussion  of  the 
question,  upon  principle  and  upon  authority,  the  injunction  was 
granted,  but  with  a  stay  of  20  days  to  enable  the  defendant  to  make 
necessary  changes  in  the  machinery  of  his  mill  to  avoid  infringement. 
In  Campbell  Printing-Press  &  Mfg.  (3o.  v.  Manhattan  Ry.  Co., 
supra,  a  decree  "for  account  and  injunction"  was  ordered,  but  with 
the  qualification  that  the  terms  of  the  injunction  be  so  settled  as  to 
provide  from  how  many  cars  and  locomotives  the  infringing  coup- 
lings should  be  removed  each  week.  WTiether  in  this  case,  or  in  any 
case,  there  has  been  an  abuse  of  discretion,  is  not  a  question  which 
can  be  determined  upon  an  application  for  a  writ  of  mandamus. 

The  rule  to  show  cause  is  denied,  and  the  petition  dismissed,  at 
the  costs  of  the  petitioner. 


(87  Fed.  801.) 

SHOSHONE  MIN.  CO.  V.  RUTTER  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     May  23,  1808.) 

No.  413. 

1.  Adverse  Claims  to  Mining  Land— Jurisdiction— Federal  Question. 

A  suit  brought  in  pursuance  of  Rev.  St.  §  2326,  based  upon  an  adverse 
claim  made  upon  the  filing  of  an  application  for  a  patent  for  mining  ground, 
is  a  suit  arising  under  the  laws  of  the  United  States,  and  Is  within  the 
jurisdiction  of  the  circuit  court.     75  Fed.  37,  affirmed. i 

2.  8amb— Equitable  or  Legal  Actions. 

Suits  brought  in  pursuance  of  Rev.  St.  $  2326.   to  determine  adverse 
claims  to  mining  ground,  are  in  their  nature  equitable,  and  not  legal,  ac- 
tions.   75  Fed.  37,  affirmed, 
a  Reix>cation  of  Mining  Claim— Extending  Limits  under  New  Name. 

A  locator  may  relocate  his  mining  claim,   including  additional  vacant 
ground  unclaimed  by  others,  under  a  different  name,  and  convey  it  by  the 
designation  of  the  last  name. 
4.  Right  to  Locate  Mining  Claim— Discovery  op  Lode  or  Vein. 

Seams  containing  mineral-bearing  earth  and  rock,  discovered  on  a  claim 
before  its  location,  were  similar  to  seams  that  had  induced  other  miners 
to  locate  claims  in  the  same  district,  and  which  by  development  had 
proved  to  be  a  part  of  a  well-deflned  lode  or  vein  containing  ore  of  great 
value.  Hcfd  a  sufficient  compliance  with  Rev.  St  §  2320,  requiring  the 
discovery  of  a  lode  or  vein  within  the  limits  of  a  claim  before  a  valid 
location  thereof  can  be  made. 

Gilbert,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  District  of  Idaho. 

W.  B.  Hey  burn,  for  appellant. 

John  R  McBride  and  Garber  &  Garber,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judj^es,  and  HAWLEY,  Dis- 
trict Judge. 

1  As  to  jurisdiction  of  cases  involving  federal  questions,  see  note  to  Bailey 
V.  Mosher,  11  C.  C.  A.  308. 
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HAWLEY,  District  Judge.  This  is  a  suit  in  equity  brought  under 
the  provisions  of  section  2^26  of  the  Revised  Statutes  to  determine 
the  rights  of  the  respective  parties  to  certain  mining  ground  situated 
in  Yreka  mining  district,  Shoshone  county,  Idaho.  On  August  21, 
1895,  appellant  applied  for  a  patent  to  the  Shoshone  lode  claim. 
Appellees  thereafter  filed  their  protest  and  an  adverse  claim  against 
said  application,  and  in  due  time  commenced  this  suit  in  support  of 
their  claim  in  the  circuit  court  of  the  United  States  for  the  district 
of  Idaho.  Both  parties  are  citizens  and  residents  of  the  state  of 
Idaho.  A  demurrer  was  interposed  to  the  complaint,  and  overruled 
by  the  court.  75  Fed.  37.  The  cause  thereafter  came  to  issue,  was 
tried  upon  its  merits,  and  resulted  in  a  decree  in  favor  of  the  appel- 
lees. The  questions  presented  by  the  demurrer  will  be  first  consid- 
ered: 

1.  Appellant  claims  that  the  circuit  court  had  no  jurisdiction  to 
try  the  case.  Does  the  complaint  in  this  case  show  upon  its  face  that 
the  suit  is  one  arising  under  the  laws  of  the  United  States?  This 
question,  under  the  repeated  decisions  of  the  courts  in  this  and  other 
circuits,  has  been,  so  far  as  we  are  advised,  universally  answered  in 
the  affirmative.  Different  grounds  have  been  stated  and  different 
reasons  assigned  by  the  various  courts,  but  the  conclusion  has  always 
been  the  same, — that  the  circuit  courts  of  the  United  States  have 
jurisdiction  to  try  all  cases  instituted  under  and  by  virtue  of  the 
provisions  of  section  2326  of  the  Revised  Statutes,  independent  of  the 
question  of  citizenship  of  the  respective  parties.  Frank  G.  &  S.  M. 
Co.  V.  Larimer  M.  &  S.  Co.,  8  Fed.  724;  Cheesman  v.  Shreve,  37  Fed. 
36;  Doe  v.  Mining  Co.,  43  Fed.  219;  Strasburger  v.  Beecher,  44  Fed. 
209,  213;  Burke  v.  Mining  Co.,  46  Fed.  644,  646;  Wise  v.  Nixon,  76 
Fed.  3,  6.  But  it  is  argued  by  appellant's  counsel  that  all  of  these 
decisions  have  been  virtually  overruled  by  the  decision  of  the  supreme 
court  in  the  case  of  Bushnell  v.  Mining  Co.,  148  U.  S.  682,  13  Sup.  Ct 
771.  As  we  understand  the  decision  in  that  case,  no  such  question 
as  is  here  presented  was  there  raised,  discussed,  or  decided.  That 
action  was  brought  in  the  state  court,  tried  in  the  state  court,  and 
an  appeal  was  taken  to  the  supreme  court  of  the  state;  and  after  a 
petition  for  rehearing  was  filed  the  losing  party  for  the  first  time 
suggested  that  a  federal  question  was  involved,  to  wit,  a  construction 
of  section  2322  of  the  Revised  Statutes.  The  petition  for  rehearing 
being  denied,  a  writ  of  error  was  sued  out,  and  the  case  taken  to  the 
supreme  court  of  the  United  States.  The  writ  of  error  was  there  dis- 
missed upon  the  ground, — to  quote  the  language  of  the  decision: 

*The  attempt  to  raise  for  the  first  time  a  federal  question  In  a  petition  for 
rehearing,  after  Judgment,  even  assuming  that  the  petition  presented  any  such 
question,  Is  clearly  too  late.  It  has  been  repeatedly  decided  by  this  court  that 
a  federal  question,  when  suggested  for  the  first  time  In  a  petition  for  re- 
hearing, after  judgment,  is  not  properly  raised,  so  as  to  authorize  this  court 
to  review  the  decision  of  the  highest  court  of  the  state.*' 

No  question  was  raised  as  to  the  competency  of  the  courts,  either 
national  or  state,  to  try  a  case  brought  under  the  provisions  of  sec- 
tion 2326.  The  only  question  at  issue  there,  under  the  pleadings  and 
at  the  trial,  was  as  to  the  true  coui-se  of  the  lode  or  vein.     The  in- 
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struetions  referred  to  in  the  opinion  had  reference  to  that  question 
only,  which  was  solely  a  question  of  fact;  and  the  court  said  that  no 
federal  question  was  involved, — that  is,  that  no  question  was  raised 
which  called  for  any  construction  of  section  2322.  The  other  deci- 
sions that  we  have  cited  go  directly  to  the  point  raised  in  this  case. 
In  Burke  v.  Mining  Co.,  46  Fed.  644,  646,  the  court  said: 

"It  is  claimed  on  one  side,  and  denied  on  the  other,  that  this  suit,  having 
been  brought  to  detprmiDe  the  title  to  a  mining  claim,  in  pursuance  to  the 
requirements  of  section  2326  of  the  Revised  Statutes,  as  amended  in  March, 
1881  (1  Supp.  Rev.  St.  p.  (JOiO,  is  for  that  reason  a  suit  arising  under  the  laws 
of  the  United  States,  within  the  meaning  of  the  statute  giving  Jurisdiction 
on  that  ground,  irrespective  of  the  character  of  the  questions  involved  In  the 
litigation.  It  seems  to  us  that  all  the  authorities,  as  they  now  stand,  have 
determined  the  question  in  favor  of  the  affirmative  of  this  proposition.** 

In  Jackson  v.  Roby,  109  U.  S.  440,  3  Sup.  Ct.  301,  which  was  a  suit 
brought  in  the  circuit  court  of  the  United  States  for  the  district  of 
Colorado  in  support  of  an  adverse  claim  under  the  provisions  of  sec- 
tion 2326  of  the  Revised  Statutes,  the  court  disposed  of  the  case  upon 
its  merits,  and  it  is  certainly  fair  to  assume  that  it  had  no  doubts  as 
to  its  jurisdiction  in  the  premises.  In  Chambers  v.  Harrington,  111 
U.  S.  350,  4  Sup,  Ct.  428,  it  was  claimed  that  a  judgment  rendered  in 
a  suit  brought  under  the  provisions  of  section  2326  of  the  Revised 
Statutes  was  not  subject  to  review  in  the  supreme  court.  The  court 
said: 

**But  it  is  apparent  that  the  statute  requires  a  judicial  proceeding  in  a 
competent  court.  What  is  a  competent  court  Is  not  specifically  stated,  but 
it  undoubtedly  means  a  court  of  general  jurisdiction,  whether  It  be  a  state 
court  or  a  federal  court;  and  as  the  very  essence  of  the  trial  is  to  determine 
rights  by  a  regular  procedure  in  such  court,  after  the  usual  methods,  which 
rights  are  dependent  on  the  laws  of  the  United  States,  we  see  no  reason  why, 
if  the  amount  in  controversy  is  sufficient  in  a  case  tried  in  a  court  of  the 
Onited  States,  or  the  proper  case  is  made  on  a  writ  of  error  to  a  state  court, 
the  judgment  may  not  be  brought  to  this  court  for  review,  as  In  other  similar 
cases.** 

The  proceedings  required  to  be  commenced,  under  the  provisions 
of  section  2326,  in  a  court  of  competent  jurisdiction,  may  be  brought 
either  in  the  state  or  national  courts,  at  law  or  in  equity,  as  the  facts 
may  warrant;  but  section  2326  does  not  confer  any  special  jurisdic- 
tion on  the  state  courts.  When  the  suits  are  brought  and  tried  in 
the  state  courts,  they  are  subject  to  the  provisions  of  the  state  stat- 
utes in  relation  to  such  cases,  and  the  courts  proceed  in  the  manner 
prescribed  by  such  statutes.  The  proceedings  in  the  national  courts 
are  regulated  by  the  provisions  of  section  2326,  as  will  more  fully 
appear  in  the  consideration  of  the  next  question  involved  herein.  In 
several  Pacific  Coast  states,  statutes  have  been  passed  for  the  pur- 
pose of  supplementing  the  pro>isions  of  section  2326,  and  the  cases, 
when  tried  in  the  courts  of  such  states,  are  controlled  by  such  stat- 
utes, independent  of  any  other  jM^ovisions  of  the  state  statutes.  Rose 
V.  Mining  Co.,  17  Nev.  25,  52,  27  Pac.  1105;  2  Lindl.  Mines,  §§  754,  755, 
and  authorities  there  cited.  In  Steel  v.  Mining  Co.,  18  Nev.  87,  1 
Pac.  450,  the  court  said: 

"These  actions  may  be  brought  by  the  plalntifT,  whether  he  Is  in  or  out  of 
possession  of  the  mining  ground  In  controversy;    and  the  only  sensible  con- 
31  C.O.A.— 15 
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struction  of  the  law  Is  that  each  party  must  prove  his  claUn  to  the  premises 
in  dispute,  and  that  the  better  claim  must  preyail/* 

Now,  if  there  were  no  statute  of  the  state  specially  providing  for 
the  trial  of  this  class  of  cases,  it  might  be  that  the  state  courts 
would  not  be  able  in  all  cases  to  try  questions  required  to  be  heard 
and  determined  by  section  2326,  as  amended.  But,  be  that  as  it 
may,  our  conclusion  is  that,  upon  reason  and  authority,  the  circuit 
courts  of  the  United  States  have  jurisdiction  to  hear  and  determine 
the  respective  rights  of  the  parties  in  controversies  arising  under  the 
provisions  of  section  2326,  if  the  property  in  controversy  exceeds  in 
value  the  sum  of  |2,000,  independent  of  the  question  of  the  citizen- 
ship of  the  respective  parties,  or  of  the  fact  as  to  whether  or  not  the 
case  presents  any  federal  question  involving  the  construction  of  any 
other  provision  of  the  laws  of  the  United  States.  In  other  words, 
that  a  circuit  court  of  the  United  States  is  "a  court  of  competent  ju- 
risdiction" to  try  such  cases,  within  the  meaning  of  those  words  as 
used  in  said  statute. 

2.  The  next  point  raised  by  the  demurrer  is  "that  it  appears  on  the 
face  of  the  bill  that  the  i^aintiff  has  an  adequate  remedy  at  law." 
The  bill,  among  other  things,  alleges  that  the  complainants  long  prior 
to  August  20,  1895,  were,  "ever  since  have  been,  and  now  are  the 
owners  (subject  only  to  the  paramount  title  of  the  United  States) 
and  in  the  possession  of  that  certain  mine  and  mining  claim  con- 
taining a  lode  of  rock  in  place,  bearing  silver,  lead,  and  other  valu- 
able minerals  and  metals,  situate  in  Yreka  mining  district,  Shoshone 
county,  state  of  Idaho,  called  the  *Kirby  Fraction  Lode  and  Mining 
Claim,'"  which  is  particularly  described  by  metes  and  bounds;  that 
the  defendant,  claiming  to  be  the  owner  of  an  alleged  adjacent  min- 
ing claim,  called  the  "Shoshone  Mining  Claim,''  on  or  about  the 

day  of  August,  1895,  wrongfully  caused  said  Shoshone  mining  claim 
to  be  so  surveyed  as  to  crop  upon  and  overlap  the  said  Kirby  Frac- 
tion lode  mining  claim,  and  to  include  a  portion  thereof,  which  is 
particularly  described  in  the  bill ;  that  on  or  about  the  24th  day  of 
August,  1895,  the  said  defendant  applied  for  a  United  States  patent 
at  the  proper  land  office;  "that  in  and  by  said  application  for  patent 
the  defendant  set  up  and  wrongfully  alleged  that  it  was  the  owner 
and  in  possession  of  the  whole  of  said  Shoshone  mining  claim,  in- 
clusive of  the  premises  last  above  described,  and  of  the  lode  therein, 
part  of  the  Kirby  Fraction  lode  and  mining:  claim,  and  the  property 
and  in  the  possession  of  the  complainants."  The  proceeding  re- 
quired, authorized,  and  directed  by  section  2326  of  the  Revised  Stat- 
utes has  no  specific  relation  whatever  to  the  action  of  ejectment,  or 
to  any  other  common-law  action.  The  object  of  the  proceeding  is  the 
determination  of  the  contest  in  the  land  office,  as  to  which  of  the 
parties,  if  either,  is  entitled  to  receive  a  patent  from  the  government, 
— ^a  right  which  arises  out  of  a  full  compliance  with  the  laws  of  con- 
gress for  the  acquisition  of  a  government  patent  for  mineral  lands. 
The  proceedings  are  purely  statutory,  and  their  inception  is  in  the 
land  office,  not  in  the  courts  where  the  suit  is  commenced.  As  was 
said  in  Wolverton  v.  Nichols,  119  U.  S.  485,  488,  7  Slip.  Ct.  289,  291: 
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"The  proceedings  in  this  case  commeDced  by  the  assertion  of  the  defendants* 
claim  to  have  a  patent  issue  to  them  for  the  land  in  controversy.  Tlie  next 
step  was  the  filing  of  an  adverse  claim  by  the  plaintiffs  in  the  land  office, 
and  the  present  suit  is  but  a  continuation  of  those  proceedings,  prescribed 
by  the  laws  of  the  United  States  to  have  a  determination  of  the  question  ns 
to  which  of  the  contesting  parties  is  entitled  to  the  patent.  The  act  of  con- 
gress requires  that  the  certified  copy  of  the  Judgment  of  the  court  shall  be  filed 
in  the  land  office,  and  shall  be  there  conclusive.  And  we  must  keep  this  main 
purpose  of  the  action  in  view,  in  any  decision  made  with  regard  to  the  rights 
of  the  parties." 

Whatever  may  be  said  of  the  nature  and  character  of  these  proceed- 
ings when  tried  in  the  state  courts,  where  the  statutes  have,  as  to 
the  forms  of  action,  abolished  the  distinction  which  exists  in  the 
national  courts  between  law  and  equity,  it  must,  we  think,  be  con- 
ceded that  such  proceedings  are  of  an  equitable  nature,  and,  when 
brought  in  the  national  courts,  are  to  be  tried  as  equity  cases.  The 
mere  fact  that  in  certain  cases  an  action  at  law  has  been  deemed 
sulTicient  does  not  change  the  equitable  character  of  the  suit  The 
suit  is  brought  for  special  relief,  and  the  judgment  required  to  be 
entered  is  such  as  a  court  exercising  jurisdiction  in  equity  alone 
could  render.  This  is  clearly  shown  by  the  court  in  Hammer  v.  Mill- 
ing Co.,  130  U.  S.  291,  296,  9  Sup.  Ct.  548,  where  the  court,  in  the 
course  of  its  opinion,  following  the  views  expressed  in  Basey  v.  Galla- 
gher, 20  Wall.  670,  679,  said: 

'The  suitor,  whatever  relief  he  may  ask,  is  required  to  state  in  ordinary, 
concise  language,  the  facts  of  his  case,  upon  which  he  invokes  the  Judgment  of 
the  court;  but  the  consideration  which  the  court  wiU  give  to  the  questions 
raised  by  the  pleadings  when  the  case  is  called  for  trial  or  hearing— whether  it 
will  submit  them  to  a  jury,  or  pass  upon  them  without  any  such  intervention- 
must  depend  upon  the  Jurisdiction  which  is  to  be  exercised.  If  the  remedy 
sought  be  a  legal  one,  a  Jury  is  essential,  unless  waived  by  the  stipulation 
of  the  parties;  but,  if  the  remedy  sought  be  equitable,  the  court  is  not  bound 
to  call  a  Jury,  and,  If  it  does  call  one,  it  is  only  for  the  purpose  of  enlightening 
its  conscience,  and  not  to  control  its  Judgment.  The  decree  which  it  must 
render  upon  the  law  and  the  facts  must  proceed  from  its  own  Judgment  re- 
specting them,  and  not  from  the  Judgment  of  others.  The  court  might  there- 
fore have  heard  this  case  and  disposed  of  the  issues  without  the  intervention 
of  a  Jury,  but,  it  baying  called  a  Jury,  the  trial  was  conducted  in  the  same  man- 
ner as  a  trial  of  an  issue  at  law.  .  Such  Is  the  practice  under  the  system  of 
procedure  in  the  territory"  (of  Montana). 

The  determination  of  the  rights  of  the  parties,  as  required  by  sec- 
tion 2326,  as  we  have  already  said,  is  not  necessarily  the  subject  of  a 
common-law  action ;  and  a  trial  thereof  on  the  equity  side  of  the  court 
is  certainly  not  a  violation  of  the  provisions  of  the  constitution,  which 
declares  that  the  right  of  trial  by  jury  shall  be  secured  to  all  and  re- 
main inviolate  forever.  The  equity  jurisdiction  of  the  United  States 
courts  is  not  controlled  by  state  legislation.  In  Perego  v.  Dodge,  16Ji 
U.  S.  160,  16  Sup.  Ct.  971,  the  court  held  Ihat  the  amendatory  act 
of  March  3,  1881  (21  Stat.  505),  was  not  intended  to  require,  and 
does  not  require,  all  suits  brought  under  section  2326  to  be  actions 
at  law,  and  to  be  tried  by  a  jury.  In  the  course  of  the  opinion,  in 
reference  to  sections  2325  and  2326  the  court  said: 

•*Thus,  the  determination  of  the  right  of  possession  as  between  the  parties 
is  referred  to  a  court  of  competent  Jurisdiction,  in  aid  of  the  land  office,  but  the 
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form  of  action  Is  not  provided  for  by  the  statute;  and  apparently  an  action 
at  law  or  a  suit  in  equity  would  lie,  as  either  might  be  appropriate  under  the 
particular  circumstances,— an  action  to  recover  possession  when  plaintiff  i» 
out  of  possession,  and  a  suit  to  quiet  title  when  he  Is  In  possession.*' 

The  courts  in  this  circuit  have  frequently  entertained  jurisdiction 
of  suits  in  equity  instituted  under  the  provisions  of  section  2326. 
In  Doe  V.  Mining  Co.,  43  Fed.  219,  there  is  a  clear  enunciation  of  the 
principles  applicable  to  this  case,  substantially  in  accord  with  the 
views  herein  stated.  That  case  was  affirmed  in  this  court  in  17  C. 
C.  A.  190, 70  Fed.  458,  462.  In  Preston  v.  Hunter,  15  C.  C.  A.  148,  67 
Fed.  996,  counsel,  being  in  doubt  as  to  whether  the  suit  should  be 
classed  as  one  in  equity  or  an  action  at  law,  sent  up  two  transcripts, — 
one  upon  appeal,  as  required  in  equity  suits;  the  other  upon  writ 
of  error,  as  required  in  actions  at  law.  This  court,  without  any  dis- 
cussion of  tbe  question,  considered  the  case  as  an  equity  suit  It 
follows  from  the  views  herein  expressed  that  the  court  did  not  err 
in  overruling  the  demurrer  to  the  bill. 

3.  This  brings  us  to  a  consideration  of  the  case  upon  its  merits.  It 
appears  from  the  record  that  appellees  first  located  a  claim  on  a 
portion  of  the  ground  in  dispute,  under  the  name  of  the  "Edith  Min- 
ing Claim,"  and  recorded  the  same ;  that  thereafter,  before  any  right  of 
the  appellant  was  made  to  the  ground,  the  locators  of  the  Kirt)y  Frac- 
tion mining  claim  made  a  location  "on  top  of  the  Edith,'*  and  alsa 
included  more  ground.  These  locations  were  made  by  the  same  par- 
ties. The  Edith  was  located  June  10,  1886,  embracing  1,200  fe^t 
on  the  lode;  the  Kirby,  on  July  11,  1886,  claiming  1,400  feet.  Jacob 
Johns,  one  of  the  locators,  testified  that  after  the  location  of  the 
Edith  he  found  more  ground,  "and  located  another  claim  right  over  it. 
It  was  all  our  ^operty,  anyhow,  so  we  located  over  it, — right  over  the 
top  of  the  Edith.  The  location  of  the  Edith  was  completed  before 
the  Kirby  was  located.  ♦  ♦  •  i  intended  to  hold  both  the  Edith 
and  Kirby  locations."  In  the  conveyances  made  by  the  locators,  they 
mentioned  the  Edith  as  well  as  the  Kirby  claim.  Upon  these  facts 
appellant  contends  that,  if  the  Edith  location  was  valid,  the  Kirby 
location  is  void;  that  the  appellees*  cannot  recover  upon  the  Edith 
title,  because  they  have  not  set  up  any  title  to  that  claim  in  their 
bill;  that  they  cannot  recover  upon  the  Kirby  title  without  showing 
an  abandonment  of  the  Edith  location.  In  considering  these  ques- 
tions it  must  be  remembered  that  the  Kirby  was  located  long  prior  to 
the  Shoshone  claim. .  The  evidence  does  not  show  that  the  ground 
covered  by  the  Edith  location  was  intended  to  be  abandoned,  but  it 
does  show  that  the  original  locators  of  the  Edith  concluded  to  change 
the  boundaries  by  adding  more  ground,  and  gave  a  new  name  to  their 
claim.  The  locators  had  the  right  to  do  this,  as  long  as  they  did  not 
interfere  with  the  rights  of  other  parties.  The  fact  that  the  Edith 
was  mentioned  in  the  conveyances  does  not  prove  that  the  parties 
relied  upon  the  title  under  that  name.  A  conveyance  of  the  ground 
by  metes  and  bounds,  by  any  name  of  the  claim,  would  be  valid  and 
effective.  The  name  is  generally  used  to  designate  or  identify  the 
claim,  but  it  may  be  designated  or  identified  by  the  use  of  one,  or 
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more  than  one,  name,  if  it  is  known  or  called  by  difiEerent  names. 
There  is  no  statute,  law,  rule,  or  regulation  which  prevents  locators 
of  mining  claims  from  relocating  their  own  claim,  and  including  ad- 
ditional vacant  ground,  unclaimed  by  other  parties,  under  a  different 
name,  and  conveying  it  by  the  designation  of  the  last  name.  In 
Weill  V.  Mining  Co.,  11  Nev.  200,  210,  where  the  facts  were  in  some 
pe«pect8  similar  to  the  case  in  hand,  there  were  two  locations  made 
by  the  same  parties,  known,  respectively,  as  the  "Boston"  and  the 
*i.nceme.''  The  Boston  was  located  prior,  and  the  Lucerne  subse- 
quent, to  the  location  of  the  Waller's  Defeat,  owned  by  the  plaintiff. 
The  question  was  whether  the  defendant  obtained  any  title  to  the 
Boston  ground  under  a  deed  conveying  the  same  by  the  name  of  the 
^^Lacerne  Company's  Claims."     The  court  said: 

**If  the  Boston  notice  and  the  Lucerne  notice  were  posted  upon  and  claimed 
tbe  same  lode,  a  conveyance  of  his  interest  in  the  lode  necessarily  conveyed  his 
interest  in  both  locations,  and  it  was  immaterial  by  what  particular  name  he 
-designated  it.    PliUlpotts  v.  Blasdel,  8  Nev.  61." 

4.  It  is  next  claimed  that  there  was  no  sufficient  discovery  made 
of  any  mineral,  lode,  or  vein  at  the  time  the  Kirby  claim  was  located, 
and  that  for  that  reason  the  Kirby  location  was  absolutely  void.  Up- 
on this  point  there  is  some  conflict  in  the  evidence,  but  the  weight  and 
preponderance,  in  its  entirety,  clearly  shows  that  at  the  time  the  loca- 
tion was  made  the  locators  had  discovered  a  vein,  or  seams  of  rock  in 
place,  bearing  minerals.  The  discovery  was  made  in  running  a  tun- 
nel, where  small  seams  of  iron  oxide,  quartz,  and  small  quantities  of 
<!arbonate  of  lead  were  found,  two  or  three  inches  wide.  These 
indications  were  of  such  character  as  miners  in  that  district  would 
follow  in  the  expectation  of  finding  ore,  and  such  as  would  justify 
miners  in  working  a  claim  for  that  purpose.  The  rock  in  these  seams 
was  different  from  the  country  rock,  and  was  of  such  character  as  is 
designated  by  the  witnesses,  who  were  practical  miners,  "as  a  vein 
containing  rock  in  place,  bearing  minerals."  These  facts  show  that 
the  location  was  made  in  good  faith,  and  not  "simply  upon  a  con- 
jectural or  imaginary  existence  of  a  vein  or  lode,"  which  cannot  be 
peraiitted.  King  v.  Mining  Co.,  152  U.  S.  222,  227,  14  Sup.  Ct.  510. 
The  seams,  containing  mineral-bearing  earth  and  rock,  which  were  dis- 
-covered  before  the  location  was  made,  were  similar  in  their  character 
to  the  seams  or  veins  of  mineral  matter  that  had  induced  other 
miners  to  locate  claims  in  the  same  district,  which  by  continued  de- 
velopments thereon  had  resulted  in  establishing  the  fact  that  the 
seams,  as  depth  was  obtained  thereon,  were  found  to  be  a  part  of  a 
well-defined  lode  or  vein  containing  ore  of  great  value.  The  discov- 
ery made  at  the  time  of  the  Kirby  location  was  therefore  such  as  to 
justify  a  belief  as  to  the  existence  of  such  a  lode  or  vein  within  the 
limits  of  the  ground  located.  Erhardt  v.  Boaro,  113  U.  S.  528,  536, 
5  Sup.  Ct.  oGO.  The  subsequent  dtnelopnK^nts  made  after  the  claim 
was  located,  and  before  the  location  of  the  Shoshone,  show  more 
clearly  the  existence  of  a  lode  or  vein.  We  are  of  opinion  that  the 
testimony  on  behalf  of  appellees  is  sufficient  to  show  a  compliance 
with  the  provisions  of  section  2320,  which  requires  that  there  must  be 
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a  discovery  of  a  vein  or  lode  within  the  limits  of  the  claim  before  a 
valid  location  thereof  can  be  made.  In  Book  v.  Mining  Co.,  58  Fed. 
106,  120,  the  court,  in  construing  this  section  of  the  statute,  said: 

**The  words  *vein  or  lode/  In  the  last  clause  of  this  statute,  were  evidently 
intended  to  apply  to  such  veins  or  lodes  as  were  described  in  the  first  section^ 
and  to  have  the  same  meaning,  viz.  a  vein  or  lode  *of  quartz  or  other  rock  in 
place  bearing  gold,  silver,*  etc.  This  statute  was  intended  to  be  liberal  and 
broad  enough  to  apply  to  any  kind  of  a  lode  or  vein  of  quartz  or  other  rock 
bearing  mineral,  in  whatever  kind,  character,  or  formation  the  mineral  might 
be  found.  It  should  be  so  construed  as  to  protect  locators  of  mining  claims, 
who  have  discovered  rock  in  place,  bearing  any  of  the  precious  metals  named 
therein,  sutficlent  to  justify  the  locators  In  expending  their  time  and  money 
in  prospecting  and  developing  the  ground  located.  It  must  be  borne  in  mind 
that  the  veins  and  lodes  are  not  always  of  the  same  character.  In  some  mining 
districts  the  veins,  lodes,  and  ore  deposits  are  so  weU  and  clearly  defined  as 
to  avoid  any  questions  being  raised.  In  other  localities  the  mineral  is  found  in 
seams,  narrow  crevices,  cracks,  or  fissures  in  the  earth,  the  precise  extent  and 
character  of  which  cannot  be  fully  ascertained  until  expensive  explorations 
are  made,  and  the  continuity  of  the  ore  and  existence  of  the  rock  in  place, 
bearing  mineral,  is  established.  It  never  was  intended  that  the  locator  of  a 
mining  claim  must  determine  all  these  facts  before  he  would  be  entitled,  under 
the  law,  to  make  a  valid  location.  Every  vein  or  lode  is  liable  to  have  barren 
spots  and  narrow  places,  as  well  as  rich  chimneys  and  pay  chutes,  or  large 
deposits  of  valuable  ore.  When  the  locator  finds  rock  in  place,  containing 
mineral,  he  has  made  a  discovery,  within  the  meaning  of  the  statute,  whether 
the  rock  or  earth  Is  rich  or  poor,  whether  it  assays  high  or  low.  It  is  the  find- 
ing of  the  mineral  in  the  rock  in  place,  as  distinguished  from  float  rock,  that 
constitutes  the  discovery,  and  warrants  the  prospector  in  making  a  location 
of  a  mining  claim.*' 

See,  also,  Migeon  v.  Railway  Co.,  44  U.  S.  App.  724,  737,  23  C.  C.  A. 
156,  and  77  Fed.  249;  McShane  v.  Kenkle,  18  Mont.  208,  44  Pac.  979; 
Bonner  v.  Meikle,  82  Fed.  697,  703. 

The  purpose  of  the  statute  in  requiring  that  *'no  location  of  a  min- 
ing claim  shall  be  made  until  the  discovery  of  a  vein  or  lode  within 
the  limits  of  the  claim  located"  was  to  prevent  frauds  upon  the  gov- 
ernment by  persons  attempting  to  acquire  patents  to  land  not  mineral 
in  its  character.     But  as  was  said  in  Bonner  v.  Meikle,  supra: 

"It  was  never  intended  that  the  court  should  weigh  scales  to  determine  the 
value  of  mineral  found,  as  between  a  prior  and  subsequent  locator  of  a  mining 
claim,  on  the  same  lode." 

The  location  of  the  Kirby  was  made  in  1886.  The  discovery  of 
mineral  then  made  was  sufficient  to  induce  the  locators  and  their 
grantees  to  perform  the  amount  of  annual  labor  thereon  as  required 
by  the  mining  laws;  to  expend  their  time  and  money  in  prosecuting 
the  work  thereon,  in  the  belief  and  expectation  of  finding  ore  of  profit- 
able value  therein.  The  location  of  the  Shoshone  was  not  made 
until  1895.  There  is  no  good  reason  why  the  owners  of  the  Kirby 
should  be  deprived  of  the  discoveries  made  by  them  in  prosecuting 
the  work  thereon  after  the  location  was  made,  and  prior  to  the  time 
of  the  location  of  the  Shoshone  claim.  The  court  did  not  err  in  ad- 
mitting the  testimony  upon  this  point.  North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.,  1  Fed.  522,  531;  Jupiter  Min.  Co.  v.  Bodie  Consol. 
Min.  Co.,  11  Fed.  666,  676;  Strepey  v.  Stark,  7  Colo.  614,  5  Pac.  Ill; 
Zollars  V.  Evans,  5  Fed.  172, 175;  Patehen  v.  Keeley,  19  Nev.  405,  415, 
14  Pac.  347. 
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5.  We  have  examined  the  objections  made  and  exceptions  taken  by 
appellant  to  certain  rulings  of  the  court  at  the  trial  with  reference 
to  the  annual  assessment  work  done  upon  the  Kirby  claim  in  the 
years  1895  and  1896,  and  find  no  error  therein. 

6.  Another  case  between  the  same  parties  was  commenced  in  the 
state  court,  removed  to  the  United  States  circuit  court,  and  there 
tried  as  an  equity  suit,  and,  as  it  involved  the  title  to  the  same  mining 
ground,  was  consolidated,  for  the  purpose  of  this  appeal,  with  the 
case  above  disposed  of.  In  the  case  brought  in  the  state  court,  ap- 
pellant claimed  title  to  the  mining  ground  under  the  Ibex  location. 
The  facts  and  circumstances  as  to  the  location  of  the  Ibex  claim  are 
substantially  the  same  as  those  pertaining  to  the  Shoshone  claim. 
Having  arrived"  at  the  conclusion  that  the  Kirby  claim  was  a  valid 
location,  and  it  being  prior  in  point  of  time  to  the  others,  it  becomes 
unnecessary  to  notice  any  of  the  questions  raised  concerning  the 
Shoshone  or  Ibex  locations.  The  other  questions  are  the  same  in 
both  casea     The  decree  in  each  case  is  aflflrmed,  with  costs. 

GILBERT,  Chrcuit  Judge  (dissenting).  In  dissenting  from  that 
portion  of  the  opinion  which  deals  with  the  question  of  the  jurisdic- 
tion, I  am  guided  solely  by  what  I  conceive  to  be  the  purport  of  the 
decision  of  the  supreme  court  in  the  case  of  Bushnell  v.  Smelting  Co., 
148  U.  S;  682,  13  Sup.  Ct.  771.  I  am  unable  to  concur  in  the  view 
that  the  only  point  decided  in  that  case  was  that  the  suggestion  of  u 
federal  question  in  a  petition  for  rehearing  after  judgment  comes  too 
late.  The  jurisdiction  of  the  supreme  court  in  that  case  was  invoked 
upon  two  grounds:  First,  that  a  federal  question  was  presented 
upon  the  pleadings  in  the  case  and  the  instructions  to  the  jury,  since 
it  was  a  case  arising  under  section  2326  of  the  Revised  Statutes;  and, 
second,  that  a  federal  question  was  specially  presented  in  the  petition 
for  rehearing  which  was  filed  in  the  supreme  court  of  the  state  of 
CJolorado,  asserting  rights  under  section  2322.  The  first  question 
was  inherent  in  the  case,  and  appeared  upon  the  face  of  the  record. 
It  required  no  presentation  by  petition  or  otherwise.  It  was  in  pass- 
ing upon  the  second  question  that  the  court  ruled  that  the  attempt 
to  raise  for  the  first  time  a  federal  question  in  such  a  petition,  after 
judgment,  was  too  late.  But  in  dealing  with  the  other  question  the 
court  said: 

"It  is  plainly  manifest  that  neither  the  pleadings  nor  the  Instructions  ^iven 
and  refused  present  any  federal  question,  and  an  examination  of  the  opinion 
of  the  supreme  court  affirming  the  action  of  the  trial  court  as  to  instructions 
given,  as  well  as  its  refusal  to  give  instructions  asked  by  the  defendants  be- 
low, falls  to  disclose  the  presence  of  any  federal  question.  It  does  not  appear 
from  the  record  that  any  right,  privilege,  or  immunity  under  the  constitution 
or  laws  of  the  United  States  was  specially  set  up  or  claimed  by  the  defendant 
below,  or  that  any  such  right  was  denied  them,  or  was  even  passed  upon  by 
the  supreme  court  of  the  state;  nor  does  it  appear,  from  anything  disclosed 
in  the  record,  that  the  necessary  effect  in  law  of  the  judgment  was  the  denial 
of  any  right  claimed  under  the  laws  of  the  United  States.  The  decision  of  the 
supreme  court  of  Colorado  in  no  way  brought  into  question  the  validity,  or 
even  construction,  of  any  federal  statute,  and  it  certainly  did  not  deny  to  the 
plaintiffs  in  error  any  right  arising  out  of  the  construction  of  the  federal  stat- 
utes." 
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In  so  ruling  upon  that  question  the  court  had  under  consideration 
the  very  question  which  is  before  us  in  the  case  at  bar,  namely, 
whether  the  fact  that  a  case  arises  under  section  2320  presents,  of 
itself,  a  question  of  the  construction  of  a  law  of  congress.  The  court 
expressly  held  that  the  pleadings  suggested  no  federal  question.  The 
pleadings  in  that  case  contained  the  necessary  averments  and  issues 
to  determine  the  rights  of  the  contesting  claimants  under  section 
2326.  It  so  distinctly  appears  from  the  opinion.  In  that  respect 
the  case  is  identical  with  the  case  before  us.  In  the  present  case 
there  is  no  suggestion  of  a  federal  question,  unless  it  be  in  the  fact 
that  the  pleadings  raise  an  issue  under  section  2326.  The  other 
questions  which  the  record  contains  are  similar  to  those  which  were 
submitted  to  the  jury  in  Bushnell  v.  Smelting  Co.  The  language 
above  quoted  from  the  opinion  in  that  case  applies  with  equal  pro- 
priety to  the  case  at  bar.  I  find  no  allegation  in  the  bill  in  the 
present  case  which  suggests  that  a  question  arises  under  a  federal 
statute,  or  that  the  right  of  either  party  to  the  suit  will  depend  upon 
the  interpretation  to  be  given  to  such  a  statute.  If  there  was  no 
federal  question  in  the  case  of  Bushnell  v.  Smelting  Co.,  there  is 
none  in  this.  The  decisions  in  that  case  and  in  other  recent  cases 
in  the  supreme  court  have  established  the  doctrine  that  the  United 
States  circuit  courts  cannot  entertain  jurisdiction  of  a  cause  upon 
the  ground  that  it  presents  a  question  of  a  federal  nature  unless  it 
clearly  appears  from  the  averments  of  the  complaint  or  the  declara- 
tion that  in  the  progress  of  the  trial,  and  preliminary  to  an  adjudica- 
tion, the  right  of  the  one  or  the  other  of  the  parties  to  the  contro- 
versy will  depend  upon  the  construction  to  be  given  by  the  court  to 
some  provision  of  the  constitution,  laws,  or  treaties  of  the  United 
States.  Metcalf  v.  Watertown,  128  U.  S.  586,  9  Sup.  Ct.  173;  Mining 
Co.  V.  Turck,  150  U.  S.  138,  14  Sup.  Ct.  35;  Tennessee  v.  Union  & 
Planters'  Bank,  152  U.  S.  454,  14  Sup.  Ct.  654;  Chappell  v.  Water- 
worth,  155  U.  S.  102,  15  Sup.  Ct.  34.  The  cases  of  Jackson  v.  Roby 
and  Chambers  v.  Harrington,  cited  in  the  opinion  of  the  majority  of 
the  court,  are  not  in  conflict  with  the  foregoing  views  of  the  purport 
^d  effect  of  the  decision  in  Bushnell  v.  Smelting  Co.  In  Jackson 
V.  Roby  no  question  of  the  jurisdiction  was  raised,  and  it  may  be 
assumed  that  the  case  was  one  of  which  the  court  had  cognizance, 
either  upon  the  ground  of  the  diverse  citizenship  of  the  parties,  or  the 
federal  question  suggested  by  the  pleadings.  The  case  of  Chambers 
V.  Harrington  was  in  the  supreme  court  upon  appeal  from  a  terri- 
torial supreme  court,  and  hence  no  question  of  the  jurisdiction  could 
arise.  The  language  of  the  court  in  that  'case,  "And  as  the  very 
essence  of  the  trial  is  to  determine  rights  by  a  regular  procedure  in 
such  court,  after  the  usual  methods,  which  rights  are  dependent  on 
the  laws  of  the  United  States,  we  see  no  reason  why,  if  the  amount  in 
controversy  is  sufficient  in  a  case  tried  in  a  court  of  the  United 
States,  or  the  proper  case  is  made  on  a  writ  of  error  to  a  state  court, 
the  judgment  may  not  be  brought  to  this  court  for  review,  as  in  other 
similar  cases,"  is  not  inconsistent  with  the  view  that,  in  order  that 
the  case  made  shall  be  one  of  federal  cognizance,  the  jurisdiction 
must  be  made  to  appear  by  a  proper  averment  pointing  to  the  statute 
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which  the  court  shiill  be  called  upon  to  cougtrue.  And  if,  indeed, 
any  expression  of  the  court  found  in  the  language  so  quoted  can  be 
construed  as  countenancing  a  different  doctrine,  it  is  certainly  dis- 
credited by  the  later  decisions  of  the  supreme  court  to  which  reference 
has  been  made  above* 


(87  Fed.  810.) 

BURDEN   CENTRAL  SUGAR-REFINING  CO.  v.   FERRIS   SUGAR-MFG. 

CO.,  Liimlted,  et  al. 

(Circuit  CJourt  of  Appeals.  Fifth  Circuit     April  12,  1898.) 

No.  684. 

CouHSBTi  FicB&— Suit  AOAnrsT  Insolvent  Corporations— Payment  froic  Gen- 
eral Fund. 

The  soUdtors  for  a  creditor  commenced  a  suit  against  an  insolvent  corpo- 
ration, in  its  behalf,  and  in  behalf  of  all  other  creditors  who  might  Inter- 
vene and  contribute  to  the  expense,  and  procured  the  appointment  of  a 
receiver.  Subsequently  they  carried  on  other  litigation  in  the  name  of 
their  client,  but  to  the  benefit  of  the  creditors.  Held,  that  they  were  enti- 
tled to  compensation  out  of  the  general  fund  for  the  services  rendered  after, 
as  well  as  those  rendered  before,  the  appointment  of  the  receiver. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

On  the  4th  day  of  January,  1895,  the  complainant  brought  its  bill  against  the 
Ferris  Sugar-Manufacturing  Company,  Limited,  and  procured  the  appointment 
of  a  receiver  thereof.  The  bill  was  brought  in  behalf  of  the  complainant,  a 
creditor  of  the  corporation,  and  in  behalf  of  all  other  creditors  thereof  who 
might  join  in  the  suit  and  contribute  to  the  expense.  The  answer  of  the  de- 
fendant company  was  a  virtual  confession  of  its  insolvency.  Shice  the  appoint- 
ment of  the  receiver  the  administration  of  its  affairs  has  been  conducted  under 
the  direction  of  the  court  a  qua.  A  number  of  interventions  have  been  filed 
hy  parties  alleging  themselves  to  be  creditors  of  the  defendant  corporation,  some 
of  which  resulted  in  protracted  litigation,  and  were  carried  to  the  circuit  court 
of  appeals,  and  thence  to  the  supreme  court  of  the  United  States.  On  the  24th 
Of  May,  1897,  it  was  ordered  that  the  receiver  and  the  complainant,  and  any 
other  person  claimhig  fees  and  aUowances  for  themselves  and  their  solicitors 
in  this  case,  go  before  the  master  within  10  days  from  the  date  of  the  decree, 
and  present  their  claims  therefor.  After  hearing,  the  master  reported,  recom- 
mending the  aUowance  of  $5,000  as  compensation  for  services  rendered  by  Rouse 
and  Grant,  solicitors  for  the  complainant,  to  be  paid  out  of  the  fund  brought 
into  court.  Elxceptions  were  filed  to  the  master's  report  by  John  H.  Murphy, 
one  of  the  interveners,  and  the  Reading  Iron  Company,  also  an  intervener; 
the  exceptions  being  to  the  conclusion  of  the  master  that  the  fund  was  charge- 
able with  the  fees  of  Rouse  and  Grant,  solicitors  for  the  complainant,  for  serv- 
ices rendered  after  the  appointment  of  a  receiver;  it  being  admitted  that  the 
fund  was  chargeable  with  the  sum  of  $1,500  for  their  services  up  to  and  includ- 
ing the  appointment  of  the  receiver.  The  exceptions  were  argued  and  main- 
tained In  the  court  below  upon  the  ground,  as  expressed  in  the  opinion  and 
decree,  that  the  solicitors  for  the  complainant  are  entitled  to  counsel  fees,  as 
against  the  receiver,  only  for  services  up  to  and  including  the  appointment  of 
the  receiver,  and  that  they  are  not  entitled  herein  to  counsel  fees  thereafter; 
and  to  that  extent  the  court  sustained  the  master's  report,  and  maintained  the 
same  so  as  to  fix  the  allowance  of  Rouse  and  Grant  for  counsel  fees,  to  be  paid 
out  of  the  receivership,  at  the  sum  of  $1,500.  The  complainant  appealed  from 
the  decree,  and  made  the  following  assignment  of  errors:  (1)  "Said  circuit 
court  erred  in  sustaining  tlie  exceptions  to  the  master's  report,  when  they  ought 
to  have  been  overruled,  and  the  report  confirmed."    (2)  "Said  circuit  court  err- 


Digitized  by 


Google 


234  31  C.  C.  A.   REPORTS. 

ed  In  holding  that  the  appellants  were  entitled  to  be  paid  out  of  the  fund  Im- 
pounded herein  only  the  value  of  the  services  rendered  by  complainant's  solic- 
itors up  to  and  including  the  appointment  of  the  receiver,  and  not  for  services 
thereafter  rendered  on  l^half  of  all  parties  in  interest." 

John  D.  Bouse  and  Wm.  Grant,  for  appellant 

Chas.  P.  Fenner,  Frank  MeCloin,  and  W.  H.  Saunders,  for  appellees. 

Before  PABDEE  and  McCOBMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

SWAYNE,  District  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

It  is  a  familiar  and  well-established  doctrine  of  equity  that,  where 
a  suit  has  been  instituted  and  carried  on  for  the  benefit  of  many,  all 
who  come  in  to  avail  themselves  of  the  benefits  of  the  decree  obtained 
under  the  litigation  shall  bear  their  proportion  of  the  expense.  The 
bill  in  this  ease  was  filed,  not  only  in  behalf  of  the  complainant,  but 
of  all  other  creditors  of  the  defendant  corporation  who  might  join  in 
the  suit  and  contribute  to  the  expense  thereof.  The  exceptors  to  the 
master's  report  intervened  in  this  case,  and  were  admitted  upon  that 
condition,  and  therefore  must  pay  their  proportionate  share  of  the 
expense  of  the  litigation.  One  jointly  interested  with  others  in  a 
common  fund,  who  in  good  faith  maintains  the  necessary  litigation  to 
save  it  from  waste,  and  secures  its  proper  application,  is  entitled  in 
equity  to  the  reimbursement  of  his  costs,  as  between  the  solicitor  and 
the  client,  either  out  of  the  fund  itself,  or  by  proportionate  contribu- 
tions from  those  who  received  the  benefits  of  the  litigation.  Trustees 
V.  Greenough,  105  U.  S.  527;  Bailroad  Co.  v.  Pettus,  113  U.  S.  116,  5 
Sup.  Ct.  387;  Hobbs  v.  McLean,  117  U.  S.  567,  6  Sup.  Ct.  870;  Harri- 
son V.  Perea,  168  U.  S.  325,  18  Sup.  Ct.  129;  Trust  Ca  v.  Green, 
24  C.  C.  A.  506,  79  Fed.  224.  From  the  brief  filed  by  the  appeUees, 
and  from  their  oral  argument  at  bar,  th^  court  understands  their  con- 
tention to  be  that  it  was  the  duty  of  the  receiver  to  litigate  these 
questions;  and  inasmuch  as  an  allowance  had  been  made  to  his  counsel 
for  services,  out  of  the  fund,  therefore,  complainant's  solicitors  should 
not  receive  anything  after  the  appointment  of  the  receiver.  But  it 
was  the  duty  of  the  complainant  to  act  in  behalf  of  all  creditors  stand- 
ing in  a  similar  position,  to  see  that  their  rights  were  protected  in 
the  final  decree,  and  to  prosecute  the  suit  to  a  final  distribution,  and 
to  defend  and  otherwise  protect  the  fundL  Having  initiated  the  liti- 
gation on  behalf  of  the  creditors,  it  is  his  duty  to  prosecute  it  in  the 
common  interest  to  a  termination,  and  to  protect  the  fund,  as  far  as 
he  can,  against  unfounded  claims  for  preference.  He  is  made  a  party 
to  the  interventions.  It  has  not  been  questioned  that  the  complain- 
ant's solicitors  conducted  the  litigation  in  this  case  from  the  filing  of 
the  bill  to  the  final  decree,  and  its  solicitors  appeared  before  the  mas- 
ter, and  contested  all  claims  of  the  interveners,  so  far  as  they  appeared 
to  be  without  merit,  and  when  they  sought  priority  not  thought  to 
be  sanctioned  by  law.  One  most  important  intervention,  for  a  claim 
of  about  $26,000,  was  successfully  defeated,  partly  through  their  ef- 
forts, the  benefits  of  which  went  largely  to  the  exceptors  herein.  It 
certainly  must  be  admitted  that  the  complainant  had  control  of  the 
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litigation  from  the  beginning  to  the  end,  and  was  not  displaced  by 
the  appointment  of  the  receiver,  and  that  the  receiver  is  only  the 
hand  of  the  court,  to  take  and  hold,  for  the  purpose  of  its  administra- 
tion,  the  assets  brought  into  court  through  process  of  the  complain- 
ant, without  right  to  have  any  voice  in  the  conduct  of  the  litigation. 
We  think  that  the  master  was  correct  when  he  found  that  the  serv- 
ices of  complainant's  solicitors  rendered  subsequently  to  the  appoint- 
ment of  the  receiver  were  for  the  benefit  of  the  creditors,  and  to  the 
interest  of  the  fund  brought  into  court,  and  therefore  he  should  be 
paid  out  of  the  fund,  and  that  the  court,  in  sustaining  the  exceptions 
to  the  award  of  |5,000,  as  recommended  by  the  master,  was  in  error, 
and  the  decree  should  be  reversed.  It  is  therefore  ordered  that  so 
much  of  the  decree  as  awards  the  Qum  of  11,500  to  complainant's  so- 
licitors, Grant  and  Bouse,  for  services  up  to  and  including  the  ap- 
pointment of  the  receiver,  is  affirmed,  and  so  much  of  said  decree  as 
overrules  the  allowance  to  them  for  said  services  after  the  appoint- 
ment of  the  receiver  is  reversed,  and  the  cause  is  remanded,  with  in- 
structions to  allow,  after  hearing  the  parties,  such  additional  compen- 
sation for  complainant's  solicitors  as  may  be  proper  and  just  for  serv- 
ices rendered  after  the  appointment  of  the  receiver,  in  accordance  with 
the  above  opinion. 


(87  Fed.  813.) 

GUARANTY  TRUST  CO.  OP  ^BW  YORK  v.  GALVESTON  CITY  R.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     AprU  19,  1898.) 

No.  678. 

Railboad  Mortoagrs  —  Pledge  op  Bonds  as  Collateral— Mortgage  Trus- 
tee. 

A  trust  company,  which  was  trustee  under  a  railroad  first  mortgage,  after- 
wards, in  its  Indiyidual  capacity,  made  a  loan  to  the  railroad  company,  se- 
cured by  a  pledge  of  its  second  mortgage  bonds.  Held,  that  the  trust  com- 
pany's right  to  sell  the  collateral  according  to  the  terms  of  the  pledge  was 
not  affected  by  the  fact  that  it  had  already  commenced  a  foreclosure  suit 
as  trustee  under  the  first  mortgage,  and  that  a  receiver  had  been  appointed 
in  that  suit,  or  by  the  fact  that  it  had  also  become  the  owner  of  the  majority 
of  the  first  Mortgage  bonds. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Texas. 

On  the  11th  day  of  October,  1897,  the  Guaranty  Trust  Company  of  New  York, 
as  trustee,  presented  to  the  Honorable  David  E.  Bryaut,  in  the  United  States 
circuit  court  for  the  Eastern  district  of  Texas,  a  bill  foreclosing  a  mortgage  upon 
the  Galveston  City  Railroad  Company,  appellee,  for  $1,000,000,  principal,  and 
interest,  default  having  been  made  in  the  payment  of  the  Interest  on  the  bonds 
issued  in  conjunction  with  said  mortgage;  and  on  the  same  day  the  court  ap- 
pointed a  receiver,  as  prayed  In  said  bill.  On  December  31,  1896,  the  Galveston 
City  Railroad  Company  borrowed  of  the  Guaranty  Trust  Company  of  New 
York,  acting  In  its  own  right,  the  sum  of  $50,000,  for  which  the  railroad  com- 
pany executed  its  note  of  that  date,  payable  on  demand  to  appellant  or  order, 
and  deposited  as  collateral  security  for  said  note  75  6  per  cent,  second  mortgage 
bonds  theretofore  executed  by  the  Galveston  City  Kailroad  Company;  being 
a  part  of  a  series  of  $150,000  of  second  mortgage  bonds  secured  by  a  second 
mortgage  executed  by  the  Galveston  City  Rallrcad  Company  to  the  United  States 


Digitized  by 


Google 


236  31  C.  C.  A.  REPORTS. 

Mortgage  &  Tnigt  Company'  of  New  York,  and  subordinate  to  the  first  or  con- 
solidated mortgage  previously  executed  to  appellant  as  trustee.  The  note  pro- 
Tided  that,  in  case  of  the  nonpayment  of  the  same,  appellant  should  be  thereby 
authorized,  at  its  option,  to  sell  the  said  bonds,  without  notice,  at  public  or  pri- 
vate sale,  with  the  right  to  purchase  the  same  free  from  any  equity  of  redemp- 
tion, and  to  apply  the  net  proceeds  to  the  payment  of  the  note,  and  all  other 
indebtedness  of  the  maker.  Payment  of  the  principal  of  the  note  was  demand- 
ed, and  the  note  protested,  on  October  8,  1897;  and  public  advertisement  was 
thereupon  made  that  appellant  would  sell  at  auction  the  bonds  deposited  as 
collateral  security  as  aforesaid,  at  the  New  York  Beal-Estate  Sales  Rooms» 
the  usual  place  for  sales  of  securities  at  auction  in  the  city  of  New  York,  on 
October  13,  1897,  and  notice  thereof  was  sent  by  telegraph  to  the  appellee;  but, 
upon  telegraphic  request  of  appellee's  president,  appellant  postponed  the  sale. 
Afterwards,  on  or  about  November  15,  1897,  the  defendant  having  dene  nothing 
towards  the  payment  of  said  note,  appellant  advertised  said  bonds  for  sale  on 
December  1,  1897,  and  notified  defendant  of  the  time  and  place  of  such  proposed 
sale.  About  November  19,  1897,  appellee  presented  to  Judge  Bryant,  in  diam- 
bers,  at  Paris,  a  petition  In  this  cause,  setting  forth  a  copy  of  the  note;  al- 
leged the  purpose  of  appellant  to  sell  the  bonds  on  December  1,  1897,  in  ac- 
cordance with  the  notk^e  before  mentioned;  alleged  that  the  institution  of  this 
suit,  and  the  appointment  of  the  receiver  herein,  had  tended  to  depreciate  and 
impair  the  value  of  said  second  mortgage  bonds  held  as  collateraL  It  is  also 
alleged  that  the  property  of  appellee.  If  properly  administered,  was  ample  for 
both  the  first  and  second  mortgage  bonded  indebtedness;  that  the  second  mort- 
gage bonds  BO  pledged  were  assets  of  appellee,  and  as  such  subject  to  the  re- 
ceivership in  this  cause;  and  that  the  sale  thereof  should  not  be  allowed  without 
the  order  of  the  court  herein.  It  was  also  alleged  that  such  sale  would  proba- 
bly enable  appeUant  to  bid  in  the  bonds  at  a  nominal  figure,  and  proceed  against 
the  property  of  the  appellee  for  the  deficit;  that  appellee  would  be  irreparably 
damaged  by  the  sale  of  said  bonds;  that  the  course  of  dealing  between  the  par- 
ties had  been  such  as  to  amount  to  an  extension  of  said  loan»  but  that,  aside 
from  that,  appellants  should  not  be  allowed  to  take  advantage  of  the  situation, 
and  dispose  of  said  bonds  at  a  depreciated  price,  resulting  from  its  own  action 
in  obtaining  the  appointment  of  a  receiver  In  this  cause,  etc.  And  the  prayer 
was  for  an  injunction  prohibiting  and  restraining  appellant  from  selling  said 
bonds  until  the  further  order  of  the  court.  Upon  this  petition,  Judge  Bryant, 
on  November  29,  1897,  made  an  order  granting  the  restraining  order  asked, 
with  leave  to  appellant  to  at  any  time  apply  for  dissolution  of  the  same  after 
five  days*  notice  to  appellee,  and  the  restraining  order  issued  accordingly.  On 
December  13,  1897,  appellant  filed  a  motion  to  dissolve  the  restraining  order  for 
the  reasons  thereto  stated,  and  gave  notice  to  appellee  that  it  would  present 
said  motion  to  Judge  Bryant,  at  Tyler,  on  the  3d  day  of  January,  1898,  or  as 
soon  thereafter  as  said  Judge  could  hear  the  same.  In  support  of  said  motion. 
It  filed  an  affidavit  of  Henry  A.  Murray,  treasurer  of  appellant,  which  is  set  forth 
in  the  record  (and  from  it  it  appears  that  appellant  holds  the  note  set  forth  In 
the  appellee's  petition  for  Injunction,  and  the  bonds  therein  referred  to,  as  col- 
lateral), and  stated  the  notice  given,  and  the  proceedings  taken  to  sell  the  same, 
as  hereinbefore  shown,  and  that  the  bonds  thus  held  as  collateral  were  not  as- 
sets of  the  appellee,  but  were  its  own  obligations,  and  were  not  subject  to  the 
receivership  in  this  cause,  which  extends  only  to  the  assets  covered  by  the  mort- 
gage sought  to  be  foreclosed  herein.  It  is  also  denied  that  the  course  of  deal- 
ing between  the  parties  had  been  such  as  to  amount  to  an  extension  of  said 
loan,  as  stated  in  the  petition  for  injunction.  Subsequently,  on  January  5,  1^8, 
appellee  filed  a  reply  to  the  motion  to  dissolve;  and  the  court,  after  hearing, 
on  the  same  day,  refused  appellant's  motion  to  dissolve  said  injunction,  and 
ordered  that  It  be  continued  and  made  perpetual,  which  order  was  assigned  as 
error;  and  an  appeal  was  taken,  and  brought  to  this  court, 

R.  8.  Lovett,  for  appellant. 
James  B.  Stubbs,  for  appellee. 

Before    PARDEE     and     McCORMICK,    Circuit    Judges,     and 
SWAYNE,  District  Judge. 
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SWAYKE,  District  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

It  is  difficult  to  understand  upon  what  the  appellee  bases  its 
right  for  an  injunction  in  this  case.  In  the  suit  for  foreclosure,  in 
which  the  receiver  was  appointed,  appellant  acted  solely  as  a  trus- 
tee for  the  bondholders,  and  its  powers  and  status  in  that  case  was 
as  such  trustee  only.  It  stands  in  the  place  of,  and  represents, 
the  bondholders.  It  has  no  individual  interest  in  the  suit,  further 
than  the  performance  of  its  duties  as  trustee;  proceeding  solely  in 
a  fiduciary  capacity,  and  in  the  interest  of  those  it  represents. 
The  relief  sought  by  the  Galveston  City  Railroad  Company  by  its 
petition  herein  is  against  the  appellant  individually.  It  does  not 
grow  out  of  its  connection  with  the  foreclosure  of  the  mortgage. 
The  indebtedness  of  |50,000  occurred  nearly  a  year  before  foreclo- 
sure suit  was  commenced.  Seventy-five  second  mortgage  bonds  to 
another  corporation  as  trustee  were  pledged  as  collateral  security 
for  this  loan.  Appellant  was  given  a  right,  by  the  terms  of  the 
pledge,  to  sell  this  collateral  upon  default  in  the  payment  of  the 
debt.  In  this  transaction  appellant  was  acting  in  its  own  interest, 
as  a  lender  of  money.  Upon  what  principle  can  it  be  <jlaimed  that 
its  rights  in  respect  to  such  transaction  are  in  any  way  affected  by 
the  circumstance  that  it  happened  to  be  at  the  time  a  trustee 
named  in  a  mortgage  theretofore  executed  by  the  railroad  company 
to  secure  an  issue  of  bonds  held  by  others?  The  foreclosure  was 
commenced  and  prosecuted  by  the  bondholders  through  their  rep- 
resentative. That  controversy  is  wholly  between  the  bondholders  ani 
the  railroad  company,  and  the  controversy  between  the  railroad  com- 
pany and  the  appellant  respecting  this  f50,000  loan  is  altogether 
foreign  to  the  foreclosure  proceedings.  The  bondholders  are  in 
no  wise  concerned  in  it,  and  their  foreclosure  proceedings  cannot 
properly  be  modified  or  incumbered  thereby.  Neither  does  the 
charge  made  in  the  petition  for  injunction,  that  the  foreclosure  pro- 
ceedings had  impaired  the  value  of  the  second  mortgage  bonds,  have 
any  effect  on  the  rights  of  the  appellant  in  this  case.  Its  rights  as 
the  holder  of  the  note  and  the  collateral  pledge  to  secure  the  same 
are  wholly  distinct  from  the  right  and  action  of  the  bondholders 
secured  by  the  first  mortgage  now  under  foreclosure;  and  its  right 
to  proceed  against  the  appellee  upon  its  own  claim  could  not  be  in 
any  manner  impaired  or  prejudiced  by  the  action  taken  by  the  hold- 
ers of  the  first  mortgage  bonds.  Whatever  position  the  second 
mortgage  bonds  might  hold  under  other  circumstances,  their  rela- 
tion in  this  suit  is  that  of  a  liability  of  the  appellee,  pledged  to  se- 
cure a  debt  to  the  appellant  on  a  note  which  is  overdue,  and  are 
not  the  bonds  of  some  other  corporation  or  person,  owned  by  the 
railroad  company,  and  subject  to  the  control  of  the  receiver.  They 
are  evidence  of  debt,  not  assets  of  the  appellee.  They  have  never 
been  assets  of  the  Galveston  City  Railroad  Company.  The  right  of 
appellant  to  sell  the  bonds  pledged  under  the  terms  of  the  contract, 
and  the  powers  confirmed  by  the  terms  of  the  pledge,  were  not  in 
any  way  affected  by  the  appointment  of  a  receiver;  nor  were  the 
position,  character,  or  rights  of  the  parties  modified  by  the  allega- 
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tion  that  the  appellants  were  the  holders  of  the  majority  of  the  first 
mortgage  bonds.  The  bonds  may  change  hands;  the  trustee  may 
be  changed  for  cause;  the  receivership  may  extend  for  years. 
When,  it  might  be  asked,  shall  the  appellant  be  permitted  to  real- 
ize on  its  collateral?  The  order  granting  the  injunction  is  reversed, 
and  the  cause  remanded,  with  instructions  to  the  circuit  court  to 
dismiss  the  petition. 


(87  Fed.  829.) 

WARNER  V.  CITY  OF  NEW  ORLEANS. 

(Circuit  CJourt  of  Appeals.  Fifth  Circuit     May  17,  1808.) 

No.  681. 
1.  EQnTTY— Maxims. 

The  city  of  New  Orleans  purchased  the  drainage  system  then  in  process 
of  construction  from  the  contractor;  paying  therefor  in  warrants,  and 
covenanting  not  to  obstruct  or  impede,  but  to  facilitate  by  aU  lawful 
means,  the  collection  and  application  of  the  drainage  assessments  to  the 
payment  of  the  warrants.  The  city  abandoned  the  work,  and  the  supreme 
court  of  the  state  decided  that  the  assessments  were  not  enforceable,  be- 
cause the  abandonment  of  the  work  had  rendered  It  a  detriment,  rather 
than  a  benefit,  to  the  lands.  Suit  was  brought  against  the  city  by  a  holder 
of  the  purchase  warrants.  Hdd  that,  under  the  maxim  "that  equity  looks 
upon  that  as  done  which  ought  to  have  been  done,"  the  city  must  be  treated 
as  having  done  whatever  was  necessary  to  render  the  assessments  availa- 
ble, and  therefore  as  liable  to  account  for  the  fund  as  if  actually  collected 
and  in  hand. 

t.    ESTOPPBTi. 

A  city,  by  drawing  warrants  against  a  fund  composed  largely  of  assess- 
ments and  Judgments  against  itself  as  quasi  owner  of  the  streets  and  public 
squares,  etc.,  is  estopped  to  deny  the  validity  of  those  assessments  and 
Judgments. 
8.  MuNiciPAi,  CoBPORATioNs— Assessment  of  City  Property  for  Local  Bene- 

FITS. 

A  city  is  liable  for  special  assessments  against  itself  for  local  benefits 
to  its  streets  and  other  public  places,  regardless  of  the  rule  that  public 
property  is  exempt  from  taxation. 

4.  Same— Increase  of  Debt. 

By  an  amendment  to  the  Louisiana  constitution,  the  city  of  New  Orleans 
was  prohibited  from  increasing  its  debt,  except  that  it  might  issue  drain- 
age warrants  under  a  certain  contract  then  in  process  of  completion. 
HeJd,  that  a  purchase  of  works  being  built,  and  tlie  issuance  of  warrants 
for  the  price,  were  within  the  exception. 

5.  Same— Power  to  Contract. 

A  municipal  corporation  which  ^as  enjoyed  the  fruits  of  a  contract  fairly 
made  cannot,  when  called  to  account,  deny  the  corporate  power  to  make  It 

6.  Limitations. 

A  city  bought  property,  and  issued  warrants  against  a  fund  in  payment 
therefor,  and  undertook  to  collect  the  Judgments  and  assessments  belonging 
to  such  fund,  and  apply  them  to  pay  the  warrants.  Heid,  that  the  city 
could  not  avail  itself  of  the  plea  of  the  statute  of  limitations  against  the 
holders  of  the  warrants,  based  on  the  fact  that  the  city  ha^l  allowed  the 
Judgments  to  outlaw. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

The  legislature  of  the  state  of  Louisiana,  by  an  act  approved  March  18, 
1858,  established  a  system  of  drainage  of  certain  portions  of  the  parishes  of 
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Orleans  and  Jefferson,  which  was  to  be  carried  on  by  boards  of  commissioners 
appointed  for  the  three  drainage  districts  into  which  the  territory  was  divided. 
The  commissioners  were  required  to  prepare  plans  of  the  proposed  work,  glT- 
ing  the  names  of  the  proprietors  of  the  lands  to  be  drained,  which  were  to 
be  filed  in  the  mortgage  office.  The  act  further  provided  that  notice  of  the 
filing  of  the  plans  should  be  given  by  publication,  and  that,  upon  the  applica- 
tion of  the  commissioners  to  the  courts  specified  in  the  act,  judgments  should 
be  entered  decreeing  the  lands  subject  to  a  first  mortgage  Hen  and  privilege 
for  such  amount  as  might  be  assessed  for  drainage  purposes.  By  a  supple- 
mental act  approved  March  17,  1859,  the  commissioners  were  authorized  to 
borrow  money  to  carry  on  the  work.  By  another  act,  approved  March  1,  1861, 
the  prior  acts  were  amended  for  the  purpose  of  providing  a  mode  of  en- 
forcing assessments  when  made,  and  for  tnat  purpose  authorizing  the  com- 
missioners to  apply  to  certain  courts  for  the  approval  and  homologation  of 
the  assessment  rolls,  which  approval  and  homologation  the  act  declared  * 'shall 
be  a  Judgment  against  the  property  assessed  and  the  owners  thereof,  on  which 
execution  may  issue  as  on  Judgments  rendered  in  the  ordinary  mode  of  pro- 
ceeding.*' The  commissioners  made  plans  of  the  work  proposed  to  be  done, 
including  therein  the  streets,  squares,  and  public  places  within  the  several  dis- 
tricts, as  the  property  of  the  city  of  New  Orleans;  and  from  thne  to  time 
Judgments  were  rendered  charging  these  public  places,  as  well  as  private 
property,  with  the  amounts  that  might  be  assessed  for  drainage  purposes. 
Subsequently  assessments  were  made,  In  some  districts  by  the  commissioners, 
and  in  others  by  the  board  of  administrators  of  the  city  of  New  Orleans, 
which  succeeded  them  under  the  act  of  1871;  and  Judgments  were  rendered  for 
the  amounts  assessed  against  the  lands  and  the  owners,  pursuant  to  the  act 
of  1861.  These  assessments  in  every  instance  included  the  streets,  squares, 
and  public  places,  and  the  city  of  New  Orleans,  as  the  proprietor  thereof.  In 
1871  the  legislature,  by  Act  No.  30  of  that  year,  abolished  the  several  boards 
of  drainage  commissioners,  transferring  all  the  assets  and  everything  apper- 
taining to  the  drainage  districts  to  the  board  of  administrators  of  the  city 
of  New  Orleans,  which  was  subrogated  to  all  the  rights  and  powers  and  fa- 
cilities then  possessed  by  the  commissioners:  and  the  board  was  directed  to 
collect  the  balance  due  on  assessments,  as  shown  by  the  books  of  the  First, 
Second,  and  Third  drainage  districts,  "which  said  assessments  are  hereby  con- 
firmed and  made  exigible  at  such  time  and  in  such  manner  as  the  board  of 
administrators  may  designate.*'  The  act  further  authorized  the  board  of  ad- 
ministrators to  make  other  assessments,  and  required  It  to  place  all  collections 
of  drainage  assessments  to  the  credit  of  the  Mississippi  &  Mexican  Gulf  Ship- 
Canal  Company,— said  company  being  the  corporation  charged  under  the  act 
with  the  drainage  work,— and  hold  the  same  as  a  fund  to  be  applied  to  drain- 
age purposes.  Under  these  several  acts,  assessments  were  made  against  the 
city  on  the  area  of  the  streets  and  other  public  places  within  the  drainage 
districts,  and  reduced  to  Judgment,  to  the  amount  of  $606,349.30,  and  against 
private  persons  to  the  amount  of  $1,003,342.28,  of  which  al>out  $230,000  has 
been  collected  from  private  property,  in  cash  and  drainage  warrants;  leaving 
outstanding  at  the  date  of  the  liliug  of  the  bill  In  this  case  uncollected  assess- 
ments to  the  amount  of  $1,469,714.47,  of  which  the  city  owes  $696,349.30. 
The  canal  company  carried  on  the  work  until  1872,  when  it  transferred  its 
franchise,  drainage  boats,  and  machinery  to  Warner  Van  Norden,  who  there- 
after continued  the  work,  receiving  warrants  against  the  drainage  fund  in 
payment  of  the  amount  earned.  In  1876,  after  more  than  two-thirds  of  the 
drainage  system  had  been  completed,  the  legislature,  by  Act  No.  16  of  that 
year,  authorized  the  city  of  New  Orleans  to  acquire,  if  the  council  deemed  it 
advisable,  the  property  and  franchise  of  the  canal  company,  or  its  transferee, 
at  a  valuation  to  be  affixed  by  appraisers  to  be  appointed  by  itself;  the  price 
to  be  paid  in  warrants  drawn  against  the  drainage  assessments.  The  same 
act  granted  the  city  the  right  and  power  thereafter  to  do  all  necessary  drain- 
age work,  in  case  it  should  make  the  purchase.  The  city  availed  itself  of  this 
authority,  and  on  the  6th  day  of  June,  1876,  made  the  purchase  at  an  ap- 
praised value  of  $300,000,  and  issued  drainage  warrants  to  that  amount  to 
Van  Norden  for  the  price;  covenanting  in  the  act  of  sale  not  to  obstruct  or 
impede,  but  on  the  contrary  to  facilitate  by  all  lawful  means,  the  collection 
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and  application  of  the  drainage  assessments  to  tlie  payment  of  the  pnrchiase 
warrants. 

On  this  state  of  facts  the  complainant,  as  holder  of  $6,000  of  these  warrants, 
brings  this  suit.  The  bill,  after  reciting  these  facts,  avers,  In  substance,  that 
upon  acquiring  the  drainage  plant  and  franchises  of  the  canal  company  the 
city  abandoned  all  drainage  work,  and  suffered  the  dredge  boats  and  machinery 
purchased  as  above  stated  to  decay  and  become  valueless,  and  that  by  reason 
of  the  city's  failure  to  complete  the  drainage  and  benefit  the  lands  the  courts 
have  refused  to  enforce  the  collection  of  the  assessments;  that,  having  thus 
abandoned  all  drainage  work,  the  city,  by  Its  ordinances  and  by  a  proclama- 
tion of  the  mayor,  then  advised  property  holders  not  to  pay  the  assessments; 
and  that  in  consequence  of  these  ordinances  and  said  proclamation,  and  the 
decisions  of  the  courts,  the  drainage  assessments  became  practically  valueless 
and  uncollectible.  The  bill  further  avers  that  the  city  had  Issued  bonds  in 
exchange  for  drainage  warrants  given  for  work,  prior  to  the  sale,  under  the 
authority  of  the  act  of  the  legislature  of  1872,  to  an  amount  in  excess  of  all 
the  drainage  assessments,  which  It  will  claim  operated  as  a  discharge  of  its 
liability  as  assessee  of  the  streets,  etc.,  and  of  all  liability  It  may  have  incurred 
by  any  dereliction  of  duty  tn  regard  to  the  assessments  against  private  prop- 
erty, but  that  this  claim  was  not  made  known  to  Van  Norden  at  the  time  of 
the  purchase,  and  that  he  would  not  have  parted  with  his  property  payable 
out  of  drainage  assessments  if  he  had  known  that  such  claim  would  be  set  up 
to  defeat  the  payment  of  the  price.  The  bill  closes  with  a  prayer  for  an  ac- 
counting of  the  drainage  fund,  including  the  amounts  due  by  the  city,  and 
the  application  thereof  to  the  payment  of  the  complainant's  warrants,  and 
those  held  by  others  similarly  situated  who  may  come  In  and  avail  themselves 
of  the  benefit  of  the  bill. 

To  this  bill  the  defendant  filed  a  demurrer,  both  general  and  special,  assign- 
ing for  cause  (1)  want  of  Jurisdiction  in  the  circuit  court;  (2)  want  of  equity 
in  the  bill;  and  (3)  that  the  matters  sought  to  be  litigated  had  been  decided 
adversely  to  the  complainant's  pretensions  In  the  case  of  Peake  v.  City  of 
New  Orleans,  139  U.  S.  342,  11  Sup.  Ct  541.  The  demurrer  was  sustained  and 
the  bill  dismissed  by  the  circuit  court,  and  the  cause  was  removed  here  on 
the  appeal  of  the  complainant  This  court,  being  in  doubt  as  to  the  application 
In  Peake  v.  City  of  New  Orleans,  supra,  to  the  case  made  by  the  bill,  certified 
the  following  questions  to  the  supreme  court  for  advice  and  Instructions: 
"First  Is  the  city  of  New  Orleans,  under  the  warranties,  express  and  implied, 
contained  in  the  contract  of  sale  of  June  7,  1876,  by  which  she  acquired  the 
property  and  franchise  from  Warner  Van  Norden,  and  under  the  averments  of 
the  bill,  estopped  from  pleading  against  the  complainant  the  issuance  Of 
bonds  to  retire  $1,672,105.21  of  drainage  warrants  issued  prior  to  said  sale, 
as  a  discharge  of  her  obligation  to  account  for  drainage  funds  collected  on 
private  property,  and  as  a  discharge  of  her  own  liability  to  that  fund  as  as- 
sessee of  the  streets  and  squares?  Second.  Should  the  decision  in  the  case  of 
Peake  v.  City  of  New  Orleans,  139  tJ.  S.  342,  11  Sup.  Ct.  541,  be  held  to  apply 
to  the  facts  of  this  case,  and  operate  to  defeat  the  complainant's  action?" 
The  court  declined  to  answer  the  second  question,  on  the  ground  that  it  prac- 
tically submitted  the  whole  case,  but  answering  the  first,  after  reciting  the 
facts,  said:  "And  now  the  question  is  whether  the  city  is  not  estopped  to 
plead  In  defense  of  liability  on  these  drainage  warrants  the  fact  of  prior  issue 
of  bonds  to  a  larger  amount  than  that  assessed  against  the  areas  of  Its  streets 
and  squares,  and  collected  from  private  property.  We  think  this  question 
must  be  answered  in  the  affirmative.  The  city,  in  respect  to  the  purchase 
of  this  property  from  the  canal  company  and  its  transferee,  and  In  the  obliga- 
tions assumed  by  the  warrants  issued,  acted  voluntarily.  It  was  not  In  ref- 
erence to  these  matters,  as  it  was  to  those  considered  In  Peake  v.  City  of  New 
Orleans,  139  U.  S.  342,  11  Sup.  Ct.  541,  a  compulsory  trustee,  but  a  voluntary 
contractor;  and  the  proposition  which  we  affirm  Is  that  one  who  purchases 
property,  contracting  to  pay  for  it  out  of  a  particular  fund,  and  issues  war- 
rants therefor  payable  out  of  that  fund,— a  fund  yet  partially  to  be  created, 
and  created  by  the  performance  by  him  of  a  statutory  duty,— cannot  deliber- 
ately abandon  that  duty,  take  active  steps  to  prevent  the  further  creation  of 
^e  fund,  and  then,  there  being  nothing  In  the  fund,  plead  In  defense  to  a  lia- 
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Wlity  on  the  warrants  drawn  on  that  fund  that  it  had,  prior  to  the  purchase, 
paid  off  obligations  theretofore  created  against  the  fund.  Whatever  equity 
may  do  in  setting  off,  against  all  warrants  drawn  before  this  purchase  from 
the  canal  company  and  its  transferee,  the  bonds  issued  by  the  city  (and  in  re- 
spect to  that  matter  we  can  only  refer  to  Peake  v.  City  of  New  Orleans, 
supra),  it  by  no  means  follows  that  the  city  can  draw  new  warrants  on  the 
fund  in  payment  for  property  which  it  voluntarily  purchases,  and  then  aban- 
don the  work  by  vrhich  alone  the  fund  could  be  made  good,  resort  to  means 
within  its  power  to  prevent  any  payments  of  assessments  into  that  fund,  and 
thus,  after  violating  its  contract  promise  not  to  obstruct  or  Impede,  but  on 
the  contrary  facilitate  by  all  lawful  means,  the  collection  of  the  assessments, 
plead  its  prior  issue  of  bonds  as  a  reason  for  evading  any  liability  upon  the 
warrants.  One  who  purchases  property,  and  pays  for  it  in  warrants  drawn 
upon  a  particular  fund,  the  creation  of  which  depends  largely  upon  his  own 
action,  is  under  an  implied  obligation  to  do  whatever  Is  reasonable  and  fair 
to  make  that  fund  good.  He  cannot  certainly  so  act  as  to  prevent  the  fund 
being  made  good,  and  then  say  to  his  vendor,  'You  must  look  to  the  fund,  and 
not  to  me.'  We  are  clear  in  the  opinion,  therefore,  that  the  first  question  must 
be  answered  in  the  aflarmatlve."  Warner  v.  City  of  New  Orleans,  17  Sup.  Ct. 
892.  Being  thus  advised,  and  being  satisfied  that  the  complainant  was  entitled 
to  the  relief  prayed,  this  court  itself  answered  the  second  question  in  the 
negative,  reversed  the  decree  appealed  from,  and  directed  the  circuit  court  to 
overrule  the  demurrer.  See  Warner  v.  City  of  New  Orleans,  26  C.  C.  A.  508, 
81  Fed.  645.  The  city  subsequently  filed  an  answer  at  great  length,  admitting 
that  Judgments  were  rendered  against  it,  as  alleged  In  the  bill,  for  the  amount 
assessed  against  the  streets,  squares,  and  public  places,  but  alleged  that  the 
assessments  first  levied  by  the  commissioners,  and  afterwards  extended  by  the 
board  of  administrators  to  the  city,  were  null  and  void  because  levied  on 
public  property  exempt  from  taxation,  and  that  the  judgments  against  the 
city  therefor  were  for  the  same  reasons  also  void.  The  answer  further  alleges 
that  the  city  has  performed  Its  full  duty  In  relation  to  the  collection  of  assess- 
ments against  private  property,  but  admits  that  the  proclamation  referred  to 
In  the  bill,  advising  property  owners  not  to  pay  drainage  assessments,  was 
issued  by  the  mayor  under  authority  of  an  ordinance  of  the  city.  It  further 
alleges  that  the  drainage  plans  made  by  the  canal  company  were  so  defective 
that  their  completion  would  have  been  of  no  benefit  to  the  property  attempted 
to  be  drained;  that  the  work  done  under  them  was  also  defective  and  of  no 
value,  and  that  for  these  reasons  the  city  was  justified  in  suspending  the 
further  prosecution  of  the  work,  which  resulted  in  the  decision  of  the  supreme 
court  in  the  case  of  Davidson  v.  City  of  New  Orleans,  34  La.  Ann.  170,  declaring 
judgments  for  drainage  assessments  void  for  failure  of  consideration;  and  that 
this  decision  has  become  the  settled  rule  of  law  in  the  state,  rendering  further 
collections  impossible,  but  that  notwithstanding  this  decision  the  city  has  con- 
stantly and  at  all  times  endeavored  in  every  way  possible  to  realize  the  assess- 
ments. And  the  city  files  an  account  showing  the  collections  made  in  1871  to 
June  20,  1891,  Inclusive,  and  the  disposition  thereof,  as  a  sufiScient  compliance 
with  its  duty  as  a  trustee.  In  conclusion  the  city  pleads  the  appointment  of  a 
receiver  for  the  drainage  fund  by  the  circuit  court,  and  the  prescription  of  five 
and  ten  years  in  bar  of  the  bill,  and  the  Issuance  of  the  bonds  under  the  act 
of  1872,  as  a  discharge  from  all  liability,  and  the  decision  in  Peake  v.  City 
of  New  Orleans  as  res  adjudicata  on  all  the  issues  in  the  case. 

Eicbard  De  Gray,  Wm.  Grant,  and  John  D.  Rouse,  for  appellant. 
Branch  K.  Miller  and  Samuel  L.  Gilmore,  for  appellee. 

Before     PARDEE     and     McCORMICK,     Circuit     Judges,     and 
SWAYNE,  District  Judge. 

SWAYNE,  District  Judge  (after  stating  the  facts  as  above).     As  to 

nearly  all  of  these  defenses,  we  might  well  rest  our  decision  in  this 

ease  on  the  opinion  of  the  supreme  court  expressed  in  answer  to  the 

certified  question.     All  the  facts  averred  in  the  bill  have  either  been 
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axlmitted  by  the  answer,  or  abundantly  established  by  evidence.  In- 
deed, the  only  fact  in  dispute  between  the  parties  is  the  question  of 
responsibility  for  the  alleged  defects  in  the  drainage  plan.  So  far, 
however,  as  the  answer  attempts  to  fasten  this  responsibility  on  the 
canal  company  and  Van  Norden,  its  transferee,  as  a  defense  to  this 
action,  it  is  entirely  unsupported  by  the  evidence,  as  the  counsel  for 
the  city  very  frankly  admitted  in  their  argument  at  the  hearing.  The 
general  plan  under  which  the  work  was  undertaken  by  the  contractor 
was  prescribed  by  the  legislature  in  the  act  of  1871,  which  directed  the 
canal  company  to  dig  canals  above,  below,  and  in  the  rear  of  the  city, 
and  with  the  earth  removed  therefrom  to  build  levees  to  protect  the 
city  from  overflow,  and  to  dig  such  interior  canals  as  might  be  neces- 
sary for  the  drainage  of  the  city  and  the  lands  in  the  rear;  but  the 
right  to  prescribe  the  location  and  number  of  all  the  canals  was  ex- 
pressly vested  in  the  city.  As  a  matter  of  fact,  the  city,  through 
its  ordinances,  based  on  the  recommendation  of  the  city  engineer, 
located  each  of  the  canals  that  were  excavated,  and  exercised  direct 
supervision  over  the  work,  which  the  assistant  engineer  having  charge 
of  the  work  says  was  done  strictly  in  accordance  with  the  specifica- 
tions furnished  by  the  contractor,  and  well  done.  The  principal  ob- 
jections made  to  the  plan  by  some  of  the  eminent  engineers  who  have 
testified  are  that  it  was  not  sufficiently  extensive  to  meet  the  future 
requirements  of  a  growing  city  like  New  Orleans,  that  it  did  not  pro- 
vide the  number  of  interior  canals  necessary  to  hold  and  carry  off  the 
excessive  rainfall,  and  that  the  method  of  discharging  the  drainage 
water  by  means  of  pumps  into  the  lake  was  too  expensive,  and  was 
wrong  from  a  sanitary  point  of  view.  Testifying  by  the  light  of  ex- 
perience and  investigation  made  by  them  since  1871,  they  give  it  as 
their  opinion  that  a  greater  number  of  canals  should  be  excavated 
than  called  for  by  the  plan,  and  that  the  drainage  ought  to  be  dis- 
charged into  Bayou  Bienvenue,  some  distance  below  the  city  proper, 
through  the  main  canal,  by  means  of  a  series  of  pumping  stations. 
Other  engineers  of  equal  reputation — ^notably,  Mr.  Bell,  who,  as  engi- 
neer of  the  city  in  1871,  devised  the  plan  now  condemned,  and  the  pres- 
ent city  engineer,  and  others — testify  that  the  plan  was  a  good  one, 
and,  if  carried  out,  would  have  accomplished  the  drainage  of  the  city. 
The  cost  of  completing  the  work  after  the  city  purchased  the  drain- 
age plant,  as  testified  to  by  some  of  the  witnesses  for  the  defendant, 
would  have  been  about  f 500,000,  if  paid  for  in  cash,  and  not  in  war- 
rants. But  it  now  appears  that  a  new  plan  of  drainage  has  recently 
been  adopted,  which,  incorporating  and  using  all  the  old  works,  is 
estimated  to  cost  about  18,000,000.  Without  commenting  further 
on  the  evidence  on  this  part  of  the  defense,  our  conclusion  is  that  the 
plan  under  which  the  work  was  done  by  the  canal  company  and  its 
transferee  would,  if  carried  out  as  contemplated,  have  sufficiently  ac- 
complished the  drainage  of  the  lands  within  the  several  districts  to 
render  the  assessments  available,  if  the  city  had  kept  the  work  in 
serviceable  condition  after  its  completion,  as  the  law  required.  It 
is  a  singular  fact  that,  while  the  answer  in  this  case  charges  the  fail- 
ure of  the  drainage  to  the  alleged  defective  plan  and  the  work  of  the 
contractor,  the  principal  ground  of  the  decision  in  Davidson  v.  City 
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of  New  Orleans,  34  La.  Ann.  170,  for  annullino:  the  judj?ment  for 
one  of  these  assessments,  is  that  the  city  had  abandoned  the  work, 
without  any  probability  of  renewing  it,  so  that  the  work,  in  its  in- 
complete state,  was  a  detriment,  rather  than  a  benefit,  to  the  lands. 
The  failure  of  consideration  which  worked  the  destruction  of  the 
drainage  fund  was  therefore,  as  adjudged  by  the  supreme  court  of 
the  state,  caused  directly  by  the  fault  of  the  city.  Its  conduct  in 
this  and  other  respects  was  a  violation  of  its  duty  as  a  trustee,  and 
was  a  breach  of  tne  covenant  contained  in  the  act  of  purchase,  "not 
to  obstruct  or  impede,  but  on  the  contrary  to  facilitate  by  all  lawful 
means,  the  collection  of  the  drainage  assessments."  Treating  the 
city,  therefore,  as  a  trustee,  under  an  express  duty  to  do  whatever 
was  reasonably  required  to  make  the  drainage  fund  available  for  the 
purpose  of  paying  the  purchase  warrants,  a  court  of  equity  will  apply 
the  maxim  "that  equity  looks  upon  that  as  done  which  ought  to  have 
been  done."  "The  true  meaning  of  this  maxim  is  that  equity  will 
treat  the  subject-matter,  as  to  all  collateral  consequences  and  inci- 
dents, in  the  same  manner  as  if  the  acts  contemplated  by  the  parties 
had  been  executed  exactly  as  they  ought  to  have  been.  ♦  ♦  ♦ 
They  are  also  deemed  to  have  the  same  consequence  attached  to  them, 
fio  that  one  party,  or  his  privies,  shall  not  derive  benefit  by  his  laches 
or  neglect,  and  the  other  party,  for  whose  profit  the  contract  was  de- 
signed, shall  not  suffer  thereby."  1  Story,  Eq.  Jur.  §  64g.  The  city 
must  therefore  be  treated  as  having  done  whatever  was  necessary  to 
render  the  assessments  available,  and  should  be  held  to  account  for 
the  drainage  fund,  as  if  collected  and  in  hand. 

It  is  claimed,  however,  that  the  city  is  not  bound  to  account  for 
the  assessments  and  judgments  against  itself,  as  the  quasi  owner 
of  the  streets  and  other  public  places,  on  the  ground  that  such  assess- 
ments and  judgments  should  be  considered  void  ab  initio,  for  the  rea- 
son that  public  property  is  exempt  from  taxation.  But  we  think  the 
city,  by  drawing  these  warrants  against  the  drainage  fund,  composed 
largely  of  these  very  assessments  and  ludgments,  is,  under  the  prin- 
ciples laid  down  by  the  supreme  court  in  the  present  case,  estopped 
to  deny  their  existence  and  validity,  to  the  same  extent  that  it  is 
estopped  from  setting  up  the  issue  of  bonds  under  the  act  of  1872  as  a 
discharge  of  its  general  liability  as  trustee  with  reference  to  the  fund. 
As  an  original  question,  however,  the  authorities  seem  to  affirm  the 
liability  of  a  municipal  corporation  for  its  proportion  of  the  cost  of 
local  improvements,  independently  of  the  existence  of  any  estoppel. , 
In  Re  New  Orleans  Drainage  Co.,  11  La.  Ann.  338,  the  supreme  court 
of  Louisiana  held  the  city  of  New  Orleans  liable  for  assessments  made 
on  the  area  of  the  streets  under  the  act  of  1835,  which  is  similar  in 
all  respects  to  the  acts  involved  here,  except  that  the  assessments  in 
that  case  had  not  been  ratified  by  the  legislature,  as  was  done  in 
this  instance  by  the  act  of  1871.  This  case  has  since  been  comment- 
ed upon  and  affirmed  in  Marquez  v.  City  of  New  Orleans,  13  La.  Ann. 
319,  and  Correjolles  v.  Succession  of  Poucher,  26  La.  Ann.  362,  and  in 
Paving  Co.  v.  Gogreve,  41  La.  Ann.  259,  5  South.  848.  The  matter  of 
local  assessments  has  been  the  subject  of  judicial  inquiry  in  other 
states,  notably  by  the  supreme  court  of  Illinois  in  the  case  of  County 
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of  McLean  v.  City  of  Bloomington,  Wi\  111.  209,  wbere  all  the  objec- 
tions raised  in  this  case  have  been  elaborately  considered,  and  de- 
cided in  harmony  with  the  case  above  quoted.  Says  the  court  in  that 
case: 

"The  objections  may  be  included  under  three  heads:  First,  that  public  prop- 
erty is  exempt  from  special  assessments;  second,  that  the  statute  uqder  which 
the  state  is  proceeding  does  not  authorize  any  assessments  against  the  property 
of  the  county;  third,  that  the  judgment  cannot  be  enforced  by  the  sale  of  the 
property,  and  no  other  mode  of  enforcing  such  judgments  can  be  resorted  to. 
It  is  not  claimed  the  first  objection  has  the  direct  sanction  of  the  statutes  In 
its  support,  but  the  contention  is  such  property  Is  expressly  exempt  from  taxa- 
tion, and  special  assessments  are  included  within  the  meaning  of  the  word 
'taxation/  We  have  been  too  long  and  too  firmly  committed  to  the  doctrine 
that  exemption  from  taxation  does  not  exempt  from  special  assessments  to 
now  admit  that  it  is  even  debatable.  ♦  ♦  ♦  The  distinction  between  taxation 
and  special  assessments  is  also  clearly  made  in  our  present  constitution,  and 
while  providing  that  the  general  assembly  may  exempt  the  property  of  the 
state,  counties,  and  other  municipal  corporations  from  the  former,  makes  no 
such  provision  in  regard  to  the  latter,  but  on  the  contrary  ♦  ♦  ♦  authorized 
the  general  assembly  to  vest  the  corporate  authorities  of  cities,  towns,  and 
vUlages  with  powe»  to  make  local  improvements  by  special  assessments, 
without  any  restriction  as  to  the  property  to  be  assessed.  The  second  objec- 
tion rests  entirely  on  the  assumption  that,  to  include  the  property  of  counties. 
It  should  be  expressly  named,  and  that  language,  however  comprehensive,  in 
general  terms  only,  is  not  sufficient.  The  rule  held  by  this  court  is  directly 
the  reverse  of  this  assumption.  The  exemption,  and  not  the  inclusion,  must 
specifically  appear.  •  ♦  ♦  The  question  relates  solely  to  the  right  of  the 
state  to  apportion  the  public  burden  upon  public  property,  in  common  with 
private  property,  in  proportion  to  the  benefit  conferred  upon  that  property. 
The  remaining  question,  we  think,  involves  no  serious  difficulty,  although 
at  first  blush  it  may  seem  to  do  so.  We  certainly  do  not  hold  the  court-house 
square  may  be  sold,  and  title  passed  to  private  parties  or  to  the  city.  In 
Taylor  v.  People,  06  111.  322,  we  held  that  in  such  cases  the  amount  should  be 
paid  out  of  the  treasury.  The  distinction  here  made  between  taxes  and  local 
assessments  has  been  fully  recognized  by  the  supreme  court  of  Louisiana  in 
Oharnock  v.  Levee  Co.,  38  La.  Ann.  326,  and  in  Paving  CJo.  v.  Gogreve,  41  La. 
Ann.  2(53,  5  South.  848,  where  the  Drainage  Case  in  11  La.  Ann.  338,  is  cited 
with  approval." 

Whether  the  obligation  for  these  drainage  assessments  had  its 
origin  in  the  original  acts  of  1858, 1859,  and  1861,  or  was  cast  upon  the 
city  by  the  act  of  1871,  confirming  the  assessment  rolls,  upon  which 
the  city  was  named  as  a  debtor,  or  results  from  judgments  based  on 
these  rolls,  the  amount  of  the  assessments  constitutes  a  lawful  debt 
of  the  city,  which  must  be  discharged  by  the  exercise  of  the  power 
of  taxation;  such  power  being  the  usual,  and  in  most  instances  the 
only,  method  by  which  municipal  corporations  can  discharge  their  in- 
debtedness. U.  S.  V.  City  of  New  Orleans,  98  U.  S.  381;  Wolflf  v. 
City  of  New  Orleans,  103  U.  S.  358. 

It  is  urged,  however,  that  the  contracts  of  purchase  made  in  1876 
are  null  and  void,  because  they  operated  to  increase  the  debt  of  ihi. 
city,  in  violation  of  the  amendment  of  the  constitution  of  the  state 
adopted  in  1874.  This  assumption  is  based  on  the  theory  that  assess- 
ments against  the  city  were  at  that  time  void,  and  that  to  now  en- 
force them  would  be  to  increase  the  city  debt.  It  is  said,  also,  that 
the  city  was  not  at  that  time  the  primary  debtor  for  assessments 
against  private  property,  and  that,  if  the  court  should  now  impose 
a  liability  on  the  city  for  the  dereliction  of  duty  charged  in  the  bill^ 
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it  would  create  a  new  debt,  which  will  come  within  the  prohibition. 
We  cannot  concede  the  correctness  of  this  argument.  It  is  true 
the  amendment  prohibited  any  increase  of  the  city  debt  after  January 
1,  1875;  but  it  also  expressly  provided  that  it  should  not  prevent  the 
issue  of  drainage  warrants  to  the  transferee  of  the  contract,  under 
Act  No.  30  of  1871,  payable  out  of  the  drainage  taxes.  But  it  seems 
clear  to  us  that  by  express  terms  the  amendment  excludes,  and  in- 
tended to  exclude,  from  its  operation,  the  liability  of  the  city  growing 
out  of  its  relation  to  drainage  matters,  including  the  city's  liability 
as  assessee  of  the  streets  and  public  places,  as  shown  by  the  assess- 
ment rolls.  Indeed,  it  would  seem  that  the  authority  to  issue  war- 
rants against  the  drainage  fund  after  that  date  necessarily  implied  an 
affirmance  of  the  right  of  the  city  to  proceed  to  the  completion  of  the 
drainage  work  then  in  progress,  and  imposed  a  corresponding  duty 
on  the  city  to  collect  and  apply  all  the  drainage  assessments  to  the 
payment  of  the  warrants.  These  taxes,  being  then  liabilities  of  the 
city,  cannot  by  any  cause  or  reason  be  includjed  in  the  clause  pro- 
hibiting an  increase  of  the  debt  of  the  corporation  without  imputing 
to  the  authors  of  the  constitution  an  intent  to  defraud  those  who 
might  deal  with  it  imder  the  invitation  of  the  constitution.  We  can- 
not give  to  the  organic  law  of  the  state  a  construction  so  repugnant 
to  honesty  and  good  morals;  nor  do  we  believe  the  legislature,  in 
authorizing  the  city  to  purchase  the  property  of  the  transferee  of  the 
canal  company,  nor  the  city,  in  making  the  purchase  for  the  purpose 
of  carrying  on  and  completing  the  drainage,  contemplated  defraud- 
ing the  vendor  by  invoking  any  such  inequitable  construction.  Even 
admitting  that  the  purchase  created  a  debt  in  excess  of  the  limitation, 
the  most  that  can  be  said  is  that  it  was  made  in  error  of  law,  which, 
according  to  article  1846  of  the  Civil  Code  of  Louisiana,  cannot  be 
alleged  to  acquire  the  property  of  another.  This  principle  is  embed- 
ded in  the  civil  law,  as  shown  by  the  learned  disquisition  of  D'Augues- 
sea u,  to  be  found  in  the  second  volume  of  Poth.  Obi.  p.  350.  The 
fiame  principle  is  recognized  by  the  supreme  court  in  Railway  Co.  v. 
^fcC^arthy,  96  U.  S.  258,  in  which  the  court  says  that  a  corporation, 
having  enjoyed  the  fruits  of  a  contract  fairly  made,  cannot,  when 
called  to  account,  deny  the  corporate  power  to  make  it. 

The  only  remaining  question  which  requires  consideration  is  the 
plea  of  prescription,  and  that,  we  think,  cannot  be  maintained.  The- 
act  of  sale  created  an  express  trust,  in  which  the  city  undertook,  as 
a  trustee,  to  collect  and  apply  the  drainage  assessments  to  the  pay- 
•  ment  of  the  warrants  given  for  the  price  of  the  property  sold  to  it. 
This  trust  was  a  continuing  and  executory  one,  and  the  universal  rule 
in  such  cases  is  that  the  statute  of  limitations  is  not  set  in  motion 
until  the  trustee  has  disavowed  the  trust,  and  notice  of  his  repudia- 
tion has  been  brought  home  to  the  cestuis  que  trustent.  Perry,  Trusts, 
§  24;  Lewis  v.  Hawkins,  23  Wall.  111).  This  rule  has  been  expressly 
recognized  and  applied  by  the  supreme  court  of  Louisiana  in  Insur- 
ance Co.  V.  Pike,  32  La.  Ann.  483,  where  it  is  held  that  prescription 
against  the  right  to  demand  an  accounting  begins  to  run  only  from 
the  date  of  the  last  act  performed  by  the  tnistee  with  reference  to  the 
trust.      In  that  case  the  act  whi(»b  was  held  to  be  a  recognition  of  the 
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trust  coDBisted  of  a  credit  entry,  for  money  collected,  made  by  the 
defendant  in  the  books  of  the  insurance  company,  of  which  he  was 
treasurer.  In  the  present  case  the  city  alleges  in  its  answer  that  it 
has  constantly  endeavored,  by  suits  and  otherwise,  to  collect  the 
drainage  assessments,  thus  affirming  the  trust,  and  has  filed  an  ac- 
count showing  the  collection  of  the  assessments  up  to  June  20,  1891^ 
— only  three  years  prior  to  the  date  of  the  bill  filed.  Notwithstand- 
ing these  facts,  it  is  still  insisted  that  the  judgments  against  the  city 
are  prescribed,  under  the  laws  of  the  state,  because  they  have  not 
been  revived  within  10  years  since  their  rendition,  even  if  the  city 
has  continued  to  act  as  trustee  up  to  the  time  of  the  filing  of  the  bill. 
We  cannot  understand  upon  what  theory  the  city  can  claim  a  release 
from  its  indebtedness  to  the  drainage  fund  by  pleading  its  own  neg- 
lect to  revive  the  judgments,  if  the  proceedings  to  revive  were  neces- 
sary to  keep  them  in  force.  Such  a  pretension  has  neither  the  sanc- 
tion of  reason  nor  authority.  On  the  contrary,  the  maxim,  "Contra 
non  valentem,"  is  universiilly  applied  as  between  a  trustee  and  an 
estate  represented  by  him.  And  so  in  this  state  it  has  been  held 
that  neither  a  claim  of  an  administrator  against  the  estate  he  repre- 
sents, nor  the  claims  of  the  estate  against  him,  are  subject  to  pre- 
scription, as  long  as  he  remains  a  trustee.  In  re  Farmer,  32  La.  Ann. 
1037;  McKnight  v.  Calhoun,  36  La.  Ann.  408.  The  reason  given  by 
the  court  for  the  application  of  the  maxim  in  these  cases  is  that  an 
administrator,  from  the  very  nature  of  things,  cannot  sue  himself,  if 
a  debtor  to  the  estate,  nor  sue  the  estate,  of  which  he  is  the  sol«> 
representative,  if  he  is  a  creditor.  Moreover,  it  is  doubtful  whether 
statutory  assessments  of  the  character  in  question  are  subject  to  any 
prescription  at  all.  Indeed,  the  supreme  court  of  the  state  has  held 
in  Reed  v.  His  Creditors,  39  La.  Ann.  115,  1  South.  784,  citing  State 
V.  Jackson,  34  La.  Ann.  178,  and  Davidson  v.  Lindop.  36  La.  Ann.  765, 
that,  tax  laws  being  sui  generis,  the  prescription  of  the  Civil  Code  does 
not  apply  to  them,  from  which  it  may  be  taken,  as  a  general  rule  in 
such  matters,  that,  unless  a  law  under  which  an  assessment  is  levied 
provides  a  limitation,  none  exists. 

On  a  full  consideration  of  the  case,  we  think  the  decree  appealed 
from  should  be  reversed,  and  that  a  decree  should  be  entered  by  the 
circuit  court  in  favor  of  the  complainant  for  the  sum  of  f 6,000,  with  8 
per  cent,  interest  from  June  6,  1876,  as  stipulated  in  the  warrants 
sued  on,  and  that  an  account  should  be  taken  of  all  the  drainage  as- 
sessments, including  those  reduced  to  judgments  against  the  city  as 
assessee  of  the  streets,  squares,  and  other  public  places,  as  well  as  the 
assessments  against  private  property'  and  persons,  allowing  credits  for 
the  amounts  heretofore  collected  and  properly  expended,  but  without 
allowing  for  the  bonds  issued  under  the  act  of  1872.  Opportunity 
should  be  given  the  holders  of  outstanding  purchase  warrants  of  the 
character  of  those  held  by  the  complainant  to  come  before  the  mas- 
ter on  the  invitation  contained  in  the  bill,  and  make  proof  of  the 
amounts  due. them;  and  they  should  be  admitted  to  share  in  the  trust 
fund,  upon  offering  to  contribute  to  the  cost  and  expenses  of  the  liti- 
gation. In  accordance  with  these  views,  and  to  prevent  any  unneces- 
sary delay  arising  from  a  misunderstanding  of  the  findings  now  and 
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heretofore  expressed  by  this  court  and  the  supreme  court,  the  circuit 
court  is  directed  to  enter  a  decree  as  follows: 

"(1)  It  is  decreed  that  the  city  of  New  Orleans  is  a  debtor  to  John 
G.  Warner,  complainant,  in  the  sum  of  |6,000,  with  8  per  cent,  interest 
thereon  from  June  6,  1876,  as  stipulated  in  the  warrants  sued  on,  and 
that  he  is  entitled  to  be  paid  said  sum,  in  principal  and  interest, 
out  of  the  drainage  assessments  set  forth  in  the  bill  filed  herein. 

"(2)  The  said  drainage  assessments,  including  those  against  the 
defendant  as  assessee  of  the  streets,  squares,  and  public  places,  as 
well  as  those  against  the  owners  of  private  property,  be,  and  the  same 
are  hereby,  declared  to  constitute  a  trust  fund  in  the  hands  of  the 
city  of  New  Orleans  for  the  purpose  of  paving  the  claims  of  com- 
plainant and  other  holders  of  the  same  class  of  warrants  issued  under 
the  act  of  sale  from  Warner  Van  Norden,  transferee  to  said  city, 
under  authority  of  Act  No.  16  of  the  legislature  of  the  state  of  Louisi- 
ana, approved  February  24, 1876. 

"(3)  That  it  be  referred  to  one  of  the  masters  of  the  court  to  take 
and  state  an  account  of  all  said  drainage  assessments,  and  for  that 
purpose  he  is  authorized  to  require  the  production  before  him  of  the 
assessment  rolls  and  other  records  appertaining  to  such  drainage  as- 
sessments, by  any  person  having  possession  thereof,  and  to  examine 
witnesses  touching  all  such  matters.  In  taking  and  stating  such  ac- 
count the  master  is  directed  to  charge  the  defendant  as  well  with  the 
amount  of  drainage  assessments  against  the  city,  the  area  of  the 
streets,  squares,  and  public  places,  as  with  those  against  the  owners 
of  private  property,  with  interest  thereon  as  prescribed  by  law,  and 
to  give  credit  only  for  the  sums  already  collected  and  properly  ex- 
pended by  the  defendant  in  the  execution  of  the  trust,  but  that  no  off- 
set be  allowed  for  the  bonds  issued  in  exchange  for  drainage  warrants 
under  the  act  of  1872. 

"(4)  It  is  further  ordered  that  said  master  give  30  days'  notice,  by 
advertisement  in  a  newspax)er  published  in  New  Orleans,  to  all  hold- 
ers of  warrants  issued  as  aforesaid,  to  apnear  before  him  and  estab- 
lish their  claims.  And  it  is  further  ordered  that  said  warrant  hold- 
ers be  entitled  to  establish  their  claims  before  the  master  in  the  first 
instance,  without  being  required  to  file  formal  interventions,  or  to 
obtain  special  leave  of  court,  and  that  they  be  entitled,  upon  making 
satisfactory  proof,  to  the  full  benefit  of  the  proceeding. 

"(5)  It  is  further  decreed  that  upon  the  coming  in  of  the  master's 
report,  and  its  confirmation,  the  complainant  and  all  those  who  have 
established  claims  under  the  fourth  clause  of  this  decree  will  be  enti- 
tled to  an  absolute  decree  against  the  defendant  for  the  amounts 
found  due  them,  if  the  fund  established  by  the  accounting  shall  be 
sufficient,  but,  if  not  sufficient  to  pay  such  claims  in  full,  then  for  the 
proper  pro  rata  thereof,  and  shall  be  entitled  to  have  execution  thereof. 
It  is  further  ordered  that  the  complainant  and  all  other  parties  in 
interest  have  leave  to  apply  to  the  court  for  such  other  and  further 
orders  as  may  be  necessar^,  from  time  to  time,  to  carry  this  decree 
into  full  effect,  and  that  the  defendant  pay  all  costs  of  this  suit." 

For  the  purpose  of  awarding  the  relief  to  which  the  complainant  is 
entitled,  the  decree  apiM^aled  from^is  reversed,  at  the  costs  of  the  ap- 
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pellee,  with  dirtK?tions  to  the  circuit  court  to  enter  the  decree  herein 
prescribed,  and  otherwise  to  proceed  in  the  cause  in  accordance  with 
this  opinion. 


(87  Fed.  839.) 

GREEN  V.  CITY  OF  LYNX,  MASS. 

(Circuit  Court  of  Appeals,  First  Circuit.     April  1,  1898.) 

No.  240. 

ArPKAL  AND  Error— Time  op  Taking  Prockedings. 

Under  Act  March  3,  1891  (2G  Stat.  829,  c.  517.  §  U),  an  appeal  to  the 
circuit  court  of  appeals  must  be  taken  within  six  months  after  the  entry 
of  the  decree  sought  to  be  reviewed.  Held,  that  the  tiling  of  the  petition 
for  appeal,  and  assignments  of  error,  in  the  office  of  the  clerk  of  the  circuit 
court  within  the  statutory  period,  was  not  suflacient. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

This  case  was  heard  In  the  circuit  court  upon  the  pleadings  and  proofs; 
and  thereupon  a  final  decree  was  entered  on  February  23,  1897,  for  the  com- 
plainant, decreeing  letters  patent,  reissue  No.  4,372,  dated  May  9,  1871,  to 
Nelson  W.  Green,  for  improvement  in  methods  of  constructing  artesian  wells, 
to  be  a  good  and  valid  patent,  and  that  the  complainant  recover  from  the 
defendant,  as  profits  from  its  infringement  of  said  patent,  $11,425.87,  with 
interest  thereon  from  the  date  of  the  master's  report  to  the  date  of  the  entry 
of  the  final  decree,  amounting  to  $508.45,  and  costs  of  suit,  amounting  to 
$2,407.52,  and  also  decreeing  letters  patent  No.  218,875,  dated  August  26, 
1879,  to  Nelson  W.  Green,  for  Improvement  In  water-supply  system  for  cities, 
etc.,  to  be  void  for  want  of  novelty,  and  that  the  bill  be  dismissed  as  to  that 
patent.  The  defendant,  the  city  of  Lynn,  appealed  from  this  decree  of  the 
circuit  court;  and  its  appeal  was  duly  entered  in  this  circuit  court  of  appeals, 
and  is  here  pending,  being  numbered  and  entitled:  No.  220.  City  of  Lynn  v. 
Green.  The  complainant.  Nelson  W.  Green,  also  appealed  from  the  de- 
cree of  the  circuit  court,  and  his  appeal  was  duly  entered  in  this  circuit 
court  of  appeals,  being  numbered  and  entitled:  No.  240.  Nelson  W.  Green  t. 
City  of  Lynn.  This  report  relates  only  to  the  appeal  of  Nelson  W.  Green, 
No.  240.  The  record  upon  the  appeal  of  Nelson  W.  Green  was  tiled  and  the 
case  docketed  January  21,  1898,  and  was  heard  February  12,  1898,  on  motion 
to  dismiss  the  appeal. 

Bowdoin  S.  Parker,  for  appellant. 

Robert  F.  Herrick  and  Guy  Cunningham,  for  appellee. 

Before  WEBB,  ALDRICH,  and  BROWN,  District  Judges. 

PER  CURLVM.  We  are  of  the  opinion  that  this  appeal  was  not 
taken  within  six  months  after  the  entry  of  the  decree  sought  to  be 
reviewed,  as  required  by  the  act  of  March  3,  1891  (26  Stat.  829,  c. 
517,  §  11),  and  that  for  this  reason  we  have  no  jurisdiction  thereof. 
The  date  of  the  entry  of  the  decree  in  the  circuit  court  was  Februaiy 
24,  1897.  The  six-months  penod  expired  August  24,  1897.  The  peti- 
tion for  an  appt^al,  with  the  assignment  of  errors,  was  filed  in  the* 
office  of  the  clerk  of  the  circuit  court  August  17,  1897.  Nothing 
further  was  done  within  the  six-months  period.  December  11,  1897, 
the  following  indorsement  was  made  upon  the  petition:  "Memoran- 
dum. This  appeal  is  allowed,  although  I  doubt  whether  it  was  sea- 
sonably perfected.     W.  L.  Putnam,  U.  S.  Circuit  Judge."    On  the 
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same  day  Judge  Putnam  signed  a  citation  dated  December  11,  1897, 
and  approved  an  appeal  bond  dated  November  2,  1897. 

In  Barrel  v.  Transportation  Co.,  3  Wall.  424,  a  petition  for  an  ap- 
peal had  been  filed  in  due  time  in  the  office  of  the  clerk  of  the  circuit 
court.     Nevertheless  the  court  said: 

"The  filing  of  It  in  the  clerk's  office,  even  if  it  could  be  regarded  as  addressed 
to  the  circuit  court,  would  be  of  no  avail,  unless  accompanied  by  an  allowance 
of  an  appeal  by  that  court." 

See,  also,  Pierce  v.  Cox,  9  Wall.  786. 

Though  the  supreme  court  has  often  said  that  signing  a  citation  or 
approving  a  bond  is  equivalent  in  law  to  the  allowance  of  an  appeal, 
it  has  never  said,  so  far  as  we  can  discover,  that  an  allowance  in 
some  form  could  be  dispensed  with,  nor  intimated  that  the  limitation 
of  time  could  be  disregarded,  and  allowance  made  after  its  expiration 
be  effectual.  The  act  of  March  3,  1891,  by  its  provisions  recog- 
nizes the  necessity  for  an  allowance;  and  the  uniform  practice  of 
filing  both  the  i)etition  and  the  allowance  before  the  expiration  of 
the  statutory  period  seems  to  be  in  accordance  with  the  views  of 
the  supreme  court  as  to  the  essential  requirements  which  must  be 
complied  with  before  an  appeal  can  be  said  to  be  "taken."  In  Farrar 
V.  ChurchUl,  135  U.  8.  609, 10  Sup.  Ct.  771,  it  is  said: 

"And  so,  when  a  cross  appeal  is  allowed  by  a  justice  of  this  court,  the 
petition  and  order  of  allowance  must  be  tiled  in  the  court  below,  in  order  to  the 
due  taking  of  the  cross  appeal,  under  the  statute/* 

See,  also.  Credit  Co.  v.  Arkansas  Cent.  Ry.  Co.,  128  U.  S.  258,  261, 
9  Sup.  Ct.  107;  Edmonson  v.  Bloomshire,  7  Wall.  306;  Evans  v. 
Bank,  134  U.  S.  330,  10  Sup.  Ct.  493;  Brooks  v.  Norris,  11  How.  204; 
The  Dos  Hermanos,  10  Wheat.  306;  Seymour  v.  Freer,  5  Wall.  822; 
Yeaton  v.  Lenox,  7  Pet.  220;  The  Enterprise,  2  Curt.  317,  Fed.  Cas. 
No.  4,497;  Warner  v.  Railway  Co.,  4  C.  C.  A.  670,  54  Fed.  920,  922. 

The  appeal  is  dismissed,  and  the  costs  of  this  court  are  adjudged  to 
the  appellee. 


(87  Fed.  843.) 

WILDER  et  al.  v.  CITY  OP  NEW  ORLEANS. 

(Circuit  Court    of  Appeals,  Fifth  Circuit.     April  12,  1898.) 

No.  409. 

Dbainaoe  Warrants— Appointment  op  Reckiver— Liability  of  City. 

By  Act  La.  No.  30,  1871,  the  board  of  administrators  of  the  city  of  New 
Orleans  was  authorized  to  make  and  collect  drainage  assessments,  and  hold 
the  amount  collected  in  trust  for  the  payment  of  warrants  issued  for  drain- 
age work  done  by  parties  to  whom  the  whole  drainage  work  was  by  said 
act  intnisted.  June  7,  187G,  by  authority  of  Act  No.  16,  1870,  the  city  pur- 
chased the  drainage  franchise  and  property  for  $300,000,  and  issued  drain- 
age warrants  therefor.  In  181)1  a  receiver  was  appointed  by  the  circuit 
court,  to  whom  the  city  transferred  the  assets  and  property  of  the  drainage 
ftmd.  Held,  that  holders  of  warrants  issued  for  such  purchase  are  not  re- 
stricted for  their  payment  to  funds  in  tlie  hands  of  the  receiver,  bat  are 
entitled  to  a  judgment  against  the  city,  to  he  paid  out  of  the  drainage  taxes 
ecllected  by  it 
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2,  Appointment  of  RECErvER— Abatement  of  Pending  Actions. 

The  appointment  of  a  receiver  of  the  property  of  a  debtor  does  not  abate 
personal  actions  pending  against  the  debtor,  and,  as  to  such  an  action,  the 
receiver  has  no  status  in  court  until  made  a  party  thereto  on  his  own  ap- 
plication; the  plaintiff  having  a  right  to  proceed  to  final  Judgment  without 
him. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Dn  June  5,  1886,  plaintiffs  brought  an  action  at  law  for  the  recovery  of 
$7,000,  with  interest,  the  amount  of  two  drainage  warrants,  one  for  ^2,000 
and  one  for  $5,000,  both  dated  June  6,  1876,  executed  by  the  administrators  of 
public  accounts  and  finances  of  the  city  of  New  Orleans.  The  petition 
alleged  that  the  city  of  New  Orleans  was  bound  for  the  payment  of  these 
two  obligations  under  the  laws  and  ordinances  under  which  they  were  issued, 
and  the  l)eneflts  derived  by  the  city  from  the  drainage  work  done  under  Act  Na 
30  of  1871.  By  Act  No.  30  of  1871,  the  whole  worlc  of  drainage  was  confided  to 
the  Mississippi  &  Mexican  Gulf  Ship-Canal  Company,  and  all  the  moneys 
and  assessments,  real  estate,  boolcs,  plans,  tableau,  and  judgments  of  the 
drainage  commissioners  were  transferred  to  the  board  of  administrators  of 
the  city  of  New  Orleans,  which  was  subrogated  to  all  the  rights  and  powers 
theretofore  possessed  by  the  said  commissioners.  By  the  same  act  the  as- 
sessments made  by  the  commissioners  were  expressly  confirmed  and  made 
exigible;  and  the  board  of  administrators  were  also  authorized  to  make  fur- 
ther assessment,  and  to  collect  aU  of  such  assessments,  and  hold  the  amount 
collected  in  trust  for  the  payment  of  warrants  issued  as  provided  in  the  act 
for  drainage  work.  The  work  was  carried  on  by  the  canal  company  until 
1872,  after  which,  and  until  June  6,  1876,  the  work  was  prosecuted  by 
Warner  Van  Norden,  who  had  become  the  transferee  of  the  franchise  and  proper- 
ty of  the  canal  company.  In  1876  the  legislature  passed  Act  No.  16,  author- 
izing the  city  of  New  Orleans  to  purchase  the  franchise,  dredge  boats,  etc., 
from  Van  Norden,  transferee  of  the  canal  company,  upon  a  valuation  to  be 
fixed  by  the  appraisers  appointed  by  it,  and  to  issue  drainage  warrants  in 
discharge  of  the  price,  payable  out  of  the  drainage  taxes.  Pursuant  to  this 
authority,  the  city,  by  notarial  act  dated  June  7,  1876,  made  the  purchase 
upon  a  valuation  of  $300,000,  and  issued  drainage  warrants  for  that  amount 
to  Van  Norden.  Among  those  thus  issued  were  the  two  sued  on  in  this  case. 
The  city  filed  an  exception  and  answer  to  the  plaintiffs*  second  amended 
petition— First,  "setting  up  as  an  exception  that  all  powers  and  liabilities 
of  the  city  appertaining  to  the  drainage  fund  or  tax  had  been  withdrawn, 
and  vested  in  a  receiver  appointed  by  decree  in  the  suit  of  Peake  against 
the  city.  No.  12.008  on  the  docket  of  the  circuit  court,  and  that  since  said 
decree  it  is  without  authority  to  stand  in  Judgment,  and  that  the  suit  should 
be  prosecuted  against  the  receiver";  second,  "that,  in  case  the  exception 
should  be  overruled,  then  the  city,  answering,  said  that  all  drainage  warrants 
that  may  have  been  issued  by  the  city  were  issued,  not  as  a  municipal  cor- 
poration, but  as  a  statutory  trustee  of  the  drainage  fund,  which  trust 
terminated  when  the  assets  and  property  of  the  drainage  fund  were  turned 
over  to  the  receiver,  and  the  city  was  without  authority  and  liability  to  stand 
in  Judgment.  The  prayer  Is  that  the  plaintiffs'  demand  be  rejected,  and 
that,  should  there  be  Judgment,  it  should  be  restricted  to  payment  to  the 
funds  In  the  hands  of  the  receiver."  The  defendant's  exceptions  were  first 
heard  by  the  court,  and  overruled  upon  an  agreed  statement  of  facts,  admit- 
ting that  a  receiver  was  appointed  June  13,  1891,  by  order  of  the  circuit 
court  in  Peake  against  the  city  of  New  Orleans,  with  the  powers  conferred 
l>y  the  order,  and  that  the  city  had  made  the  transfer  of  the  assets  set  out 
In  the  deed.  The  case  was  then  tried  before  a  Jury  practically  upon  the 
same  issue  set  up  in  the  exception,  which  had  been  overruled;  plaintiffs 
offering  In  evidence  the  act  of  sale  from  Van  Norden  to  the  city  of  the 
drainage  plant  and  franchises,  ami  the  warrants  sued  on  which  were  issued 
In  part  payment  of  the  price,  and  the  defendant  offering  the  bill  of  complaint 
In  the  case  of  Peake  against  the  city,  and  the  order  appointing  a  receiver, 
and  the  various  acts  of  the  legislature,  and  the  decision  of  the  supreme  court 
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in  the  case  of  Peake  v.  U.  S.,  139  IT.  S,  349,  11  Sup.  Ct.  541,  also  the  agreed 
statement  of  facts  on  the  trial  of  the  exceptions.  It  was  also  mutually  con- 
ceded that  the  city  submitted  to  the  appointment  of  a  receiver,  without  op- 
position or  argument;  that  no  proof  was  introduced  showing  or  tending  to 
show  that  she  liad  accounted  to  the  receiver  other  than  as  shown  by  her  deed 
of  transfer  to  him,  or  that  he  had  sued  the  city  touching  its  trust  under  the 
drainage  laws.  This  being  the  entire  evidence  adduced  in  the  case,  as 
shown  by  the  bill  of  exceptions,  the  plaintiffs  aslced  the  court  to  instruct  the 
jury  to  find  a.  verdict  In  their  favor.  This  the  court  refused  to  give,  but, 
instead,  directed  a  verdict  for  the  defendant,  for  the  reasons  given  in  his 
written  opinion  on  file,  to  which  exception  was  duly  talien. 

The  case  comes  to  this  court  upon  the  following  assignments  of  error: 
(1)  **The  judge  of  the  said  circuit  court  erred  in  not  directing  the  jury 
to  find  a  verdict  in  favor  of  tlie  plaintiffs  upon  the  undisputed  facts  set  forth 
In  the  bill  of  exceptions  filed  in  the  record,  and  in  directing  a  verdict  for 
the  defendant  upon  the  same  facts."  (2)  "The  said  judge  erred  in  ruling 
that  plaintiffs  were  not  entitled  to  a  verdict  and  judgment  against  the  de- 
fendant, payable  out  of  the  drainage  tax  fund  created  by  the  various  acts 
of  the  legislature  of  the  state  of  Louisiana,  as  prayed  in  their  petition."  (3) 
•That  the  said  judge  erred  in  ruling  that  the  appointment  of  a  receiver  In 
the  case  of  James  W.  Peake  against  the  city  of  New  Orleans,  No.  12,008  of 
the  docket  of  the  circuit  court  of  the  United  States,  operated  as  a  bar  in 
this  suit,  and  directing,  in  consequence  thereof,  a  verdict  for  defendant,  and 
entering  an  absolute  judgment  against  the  plaintiffs  on  their  demand."  (4) 
•The  warrants  sued  on  in  this  case  having  been  given  by  the  defendant 
In  payment  of  the  price  of  property  purchased  by  her  from  W.  Van  Norden 
in  the  act  of  sale  of  June  7,  1876,  as  a  voluntary  trustee,  and  not  for  work, 
while  the  city  of  New  Orleans  was  an  involuntary  and  noncontractual  trustee, 
the  said  judge  erred  in  not  distinguishing  this  from  the  Peake  Case,  reported  in 
139  U.  S.  349  [11  Sup.  Ct  541]." 

Chas.  F.  Rice,  Richard  De  Gray,  John  D.  Rouse,  and  Wm.  Grant,  for 
plaintiff  in  error. 

S.  L.  Gilmore  and  Branch  K.  Miller,  for  defendant  in  error. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and 
SWAYXE,  District  Judge. 

SWAYNE,  District  Judge  (after  stating  the  facts).  The  ruling 
and  decision  of  the  circuit  court  upon  which  the  jury  was  directed 
to  find  a  verdict. for  the  defendant,  as  appears  from  the  opinion  of 
the  learned  judge  who  presided  at  the  trial,  were  based  upon  two 
propositions  of  law:  First,  that  the  city  was  a  naked  statutory 
trustee  of  the  drainage  fund,  without  any  direct  personal  lia- 
bility to  the  holders  of  warrants  drawn  against  that  fund;  and, 
secondly,  that  the  appointment  of  a  receiver  of  that  fund  in  the 
Peake  Case,  in  1891,  operated  as  an  abatement  of  this  suit,  which 
was  filed  in  1886,  or  five  years  before  said  receiver  was  appointed. 
These  are  the  only  issues  before  the  court,  and  we  propose  to  dis- 
cuss them  in  the  order  stated. 

The  first  relates  to  the  second  and  third  assignments  of  error, 
and  involves  the  question  whether  the  plaintiffs  are  not,  as  holders 
of  warrants  issued  by  the  city  in  payment  of  the  price  of  the  dredge 
boats,  machinery,  and  franchises  purchased  from  Van  Norden, 
entitled  to  a  qualified  judgment  at  law  against  the  city,  payable 
out  of  the  drainage  assessments  and  taxes.  In  construing  the 
Peake  Case,  the  presiding  judge  below  seemed  to  assume  that,  be- 
cause the  supreme  court  in  that  case  treated  the  city  as  a  mere 
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statutory,  compulsory,  and  noncontractual  trustee  of  the  drainage 
taxes,  it  necessarily  follows  that  she  rests  under  no  legal  obliga- 
tion to  pay  any  warrants  out  of  those  taxes,  even  if  she  had  col- 
lected them.  We  do  not  think  the  case  referred  to,  upon  careful 
study,  can  support  any  such  construction.  It  indicates  the  right 
of  all  warrant  holders  to  recover  a  judgment  at  law,  payable  out 
of  the  drainage  taxes.  Speaking  of  the  judgment  at  law  in  the 
Peake  Case,  the  court,  on  page  349, 139  U.  S.,  and  page  544,  11  Sup. 
Ct.,  by  Justice  Brewer,  announces  the  following: 

"That  Judgment  determined  the  direct  liabilities  between  the  parties.  It 
absolved  the  defendant  frcm  any  primary  obligation  of  debtor  to  creditor.  It 
left  it  chargeable  only  as  a  trustee  of  a  fund  out  of  which  plaintiffs  claim  was 
to  be  paid.  It  was  like  a  Juilgment  which  in  fact,  against  an  estate,  is 
nominally  entered  against  the  administrator  thereof,  to  be  satisfied  out  of  the 
property  of  the  estate,  and  not  out  of  the  individual  property  of  the  adminis- 
trator. The  propriety  of  this  judgment  has  not  been  questioned.  ♦  ♦  *  It 
has  been  accepted  by  the  complainant  as  a  correct  adjudication  of  the  rights 
between  the  parties;  and,  in  passing,  it  might  be  observed  that  its  adjudication 
of  rights  was  unquestionably  correct." 

While  the  supreme  court  thus  approved  the  qualified  judgment  at 
law,  it  found,  upon  an  accounting  of  the  fund  called  for  in  the 
supplemental  proceedings  filed  to  aid  its  execution,  that  the  city 
had  discharged  her  liability  to  contribute  to  that  fund  for  the  pur- 
pose of  paying  the  warrants  involved  in  that  suit,  which  were  war- 
rants given  for  drainage  work  done  while  the  city  was  an  involun- 
tary trustee.  The  decision  puts  an  end  to  all  possible  claims  of 
holders  of  that  class  of  warrants  by  denying  their  validity  against 
the  fund,  for  reasons  stated  bj'  the  court.  But  the  plaintiffs  in 
this  case  are  not  holders  of  warrants  given  by  the  city  in  such  ca- 
pacity mentioned  above,  but  the  warrants  here  sued  on  were  is- 
sued by  the  city  as  a  voluntary  contractual  trustee,  for  the  price 
of  the  dredge  boats,  etc.,  purchased  of  Van  Norden  after  her  com- 
pulsory trusteeship  had  terminated.  There  would  seem  to  be  a 
wide  distinction  between  the  two  classes  of  warrants,  which  we 
think  is  fully  recognized*  by  the  supreme  court  in  Warner  v.  New 
Orleans,  167  U.  S.  467,  17  Sup.  Gt.  892.  In  that  case  the  issue  was 
directly  presented  to  this  court  whether  the  purchase  warrants 
were  governed  by  the  decision  in  the  Peake  Case,  and  the  court  cer- 
tified the  following  question,  upon  which  the  advice  of  the  supreme 
court  was  requested: 

(1)  **Is  the  city  of  New  Orleans  under  the  warranties,  express  and  implied, 
oontnined  in  the  contract  of  the  sale  of  June  7,  1876,  by  which  she  acquired 
the  property  and  franchise  from  Warner  Van  Norden,  under  the  averments  of 
the  bill,  estopped  from .  pleading  against  the  complainant  the  issuance  of  the 
l)cnds  to  retire  ^1,(>72.1(K3.21  of  the  drainage  warrants,  issued  prior  to  said 
sale,  as  a  discharge  of  her  obligation  to  account  for  drainage  funds  collected  on 
private  property,  and  as  a  discharge  from  her  own  liability  to  that  fund  as 
assessee  of  the  streets  and  squares?"  (2)  *'Should  the  decisicn  in  the  case 
of  Peake  v.  New  Orleans,  139  IT.  S.  342,  11  Sup.  Ct  541,  be  held  to  apply 
to  the  facts  of  this  case,  and  operate  to  defeat  the  complainant's  action?" 

After  reciting  the  history  of  the  drainage  work,  and  the  condition 
of  the  drainage  fund,  Mr.  Justice  Brewer,  speaking  for  the  court, 
in  answer  to  the  first  question,  said: 
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"Now.  the  question  is  whether  the  city  is  not  estopped  to  plead  In  defense 
of  liability  on  these  drainage  warrants  the  fact  of  the  prior  Issue  of  the  bonds 
to  a  hinrer  amoiuit  than  that  assessed  against  the  areas  of  its  streets  and 
squares,  and  collected  from  private  property.  We  thhik  this  question  must 
be  answered  in  the  affirmative.  The  city,  In  respect  to  the  purcliase  of  this 
property  from  the  canal  company  and  its  transferee,  and  in  the  obligation  as- 
sumed by  the  warrants  issued,  acted  voluntarily.  It  was  not,  in  reference 
to  these  matters,  as  it  was  to  those  considered  in  Peake  v.  New  Orleans.  131) 
U.  S.  342,  11  Sup.  Ct.  541,  a  compulsory  trustee,  but  a  voluntary  contractor; 
and  the  proposition  which  we  affirm  is  that  one  who  purchases  property,  con- 
tracting to  pay  for  It  out  of  a  particular  fund,  and  Issues  warrants  therefor 
payable  out  of  the  fund,— a  fund  yet  partially  to  be  created,  and  created  by 
the  performance  by  him  of  a  statutory  duty,— cannot  deliberately  abandon  that 
duty,  take  active  steps  to  prevent  the  further  creation  of  the  fimd,  and  then, 
there  being  nothing  In  the  fund,  plead  defense  to  a  liability  on  the  warrants 
drawn  on  that  fund,  that  it  had  prior  to  the  purchase  paid  off  obligations  there- 
tofore created  against  the  fund.  Whatever  equity  may  do  In  setting  off  against 
all  warrants  drawn  before  this  purchase  from  the  canal  company  and  its 
transferee  the  bonds  Issued  by  the  city,  ♦  ♦  ♦  it  by  no  means  follows  that 
the  city  can  draw  new  warrants  on  the  fund  In  payment  for  property  which 
It  voluntarily  purchases,  and  then  abandon  the  work  by  which  alone  the  fund 
could  be  made  good,  resort  to  means  within  its  power  to  prevent  any  pay- 
ment of  assessments  Into  that  fund,  and  thus,  after  violating  Its  contract 
promise  not  to  obstruct  or  impede,  bul,  on  the  contrary,  facilitate  by  all  law- 
ful means,  the  collection  of  the  assessments,  plead  its  prior  Issue  of  bonds  as 
a  reason  for  evading  any  liability  upon  the  warrants.  One  who  purchases 
property,  and  pays  for  it  in  warrants  drawn  upon  a  particular  fund,  the 
creation  cf  which  depends  largely  upon  Its  own  action,  Is  under  an  implied 
obligation  to  do  whatever  is  reasonable  and  fair  to  make  that  fund  good.  He 
cannot  certainly  so  act  as  to  prevent  the  fund  being  made  good,  and  then  say 
to  his  vendor,  *You  must  logk  to  the  fund,  and  not  to  me.* " 

This  court,  on  return  of  the  opinion  from  which  the  above  is  a 
selection,  announced  the  following  decision  (26  C.  C.  A.  513,  81  Fed. 
650): 

**Per  Curiam.  The  city  of  New  Orleans,  under  warranties,  express  and  Im- 
plied, contained  in  the  contract  of  sale  of  June  7,  1876,  by  which  she  acquired 
the  property  and  franchise  from  Warner  Van  Norden,  and  under  the  aver- 
ments of  the  bill.  Is  estopped  from  pleading,  against  the  complainant  below 
and  appellant  here,  the  issuance  of  the  bends  to  retire  $1,072,105.21  of  drainage 
warrants  issued  prior  to  said  sale,  as  a  discharge  of  her  obligation  to  account 
for  drainage  funds  collected  on  jfrivate  property,  and  as  a  discharge  from  her 
own  liability  to  that  fund  as  assessee  of  the  streets  and  squares.  Warner  v. 
City  of  New  Orleans,  1G7  U.  S.  467,  17  Sup.  Ct.  892.  On  the  case  made  by 
the  bill  of  complaint,  the  decision  of  the  supreme  court  in  the  case  of  Peake 
V.  City  of  New  Orleans,  139  U.  S.  342,  11  Sup.  Ct.  541,  does  not  necessarily 
apply  to  the  facts  In  this  case,  nor  operate  to  defeat  the  complainant's  action. 
It  follows  that  the  circuit  court  erred  in  sustaining  the  demurrer  to  the  com- 
plainant's bill.  The  decree  of  the  circuit  court  is  reverseJ,  and  the  cause 
is  remanded,  with  Instructions  to  overrule  the  demurrer  to  the  complaUianfs 
bill,  and  thereafter  proceed  as  equity  and  good  conscience  may  require." 

Another  ground  on  which  the  circuit  court  directed  a  verdict 
for  the  defendant  was  that  a  receiver  had  been  appointed  in  the 
case  of  J.  W.  Peake  against  the  city  of  New  Orleans,  and  that  he 
alone  could  sue  the  chy  for  an  accounting  of  the  drainage  fund.  An 
exception  had  previously  been  filed  setting  up  this  fact  in  abatement 
of  the  suit,  and  had  been  overruled;  but,  without  reinstating  it,  the 
court  ordered  a  verdict  for  the  defendant  for  the  same  cause,  and  en- 
tered an  absolute  judgment  thereon  against  the  plaintiffs,  upon  the 
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merits,  instead  of  ordering  the  suit  dismissed  as  in  the  case  of 
abatement 

The  circuit  court  below  seems  to  have  been  of  opinion  that,  wher- 
ever a  receiver  is  appointed  over  the  property  of  a  debtor,  the  ap- 
pointment instantly  abates  all  personal  actions  pending  against 
him,  and  vests  all  the  rights  of  all  his  creditors  in  the  receiver, 
who  thereafter  alone  has  authority  to  bring  suits  to  enforce  them, 
without  regard  to  the  character  of  those  rights.  A  receiver  is 
merely  an  oflBcer  of  the  court  appointing  him,  to  hold  possession  of 
property  until  the  rights  of  the  parties  to  the  suit  in  which  he  is 
appointed  can  be  determined.  He  represents  neither  of  the  par- 
ties to  the  suit,  nor  any  one  else,  and  has  only  such  powers  as  the 
court  may  confer  upon  him.  And  in  reference  to  the  actions  al- 
ready begun,  as  in  this  case,  the  receiver  has  no  status  in  court 
until  he  has  made  himself  a  party  upon  an  application  made  by 
him. 

In  the  case  of  Mercantile  Trust  Co.  v.  Pittsburg  &  W.  R.  Co.,  29 
Fed.  732,  the  court  says: 

"Tbe  appointment  by  this  court  of  the  receivers  did  not  oust  the  jurisdic- 
tion which  the  court  of  common  pleas  had  previously  acquired  of  the  proceed- 
ings against  the  railroad  company.  Instituted  by  the  petitioner  for  the 
ascertainment  of  his  damages;  nor  did  it  operate  as  a  stay  thereof.  Neither 
was  the  petitioner  bound  to  bring  in  the  receivers,  as  defendants,  as  he  was 
seelsing  no  relief  against  them.  It  was  their  business  to  intervene,  and  take 
defense,  if  they  wished  to  do  so.  High,  Rec.  §§  258-260;  Tracy  v.  Bank,  37 
N.  Y.  523.  The  master  was  therefore  correct  in  his  determination  that  the 
petitioner's  rights  as  a  judgment  creditor  are  not  to  be  denied  recognition, 
simply  because  he  proceeded  in  the  prosecution  of  this  suit  without  making 
the  receivers  parties,  or  notice  to  them,  and  without  leave  of  court" 

And  it  is  here  to  be  observed  that  there  was  no  proof  in  that  case 
that  the  city  had  ever  accounted  for  the  drainage  fund,  or  had  been 
discharged  as  a  trustee  of  that  fund,  or  had  even  been  asked  by  the 
receiver  for  an  account  and  settlement  of  said  fund.  In  fact,  her 
relation  to  that  fund  had  not  terminated,  and  could  not  terminate, 
until  she  had  so  accounted  and  been  discharged. 

The  court  appointing  a  receiver,  apparently  acting  upon  consent, 
appointed  J.  W.  Gurley  receiver  "of  all  property,  interests,  things 
in  action,  and  effect  of  the  drainage  fund  held  by  the  defendant  in 
trust,''  and  vested  him  with  all  the  rights  and  powers  of  a  receiver 
in  chancery,  but  did  not  vest  him  with  authority  to  sue  for  and 
collect  the  drainage  taxes, — a  power  which  the  supreme  court  had 
decided  did  not  exist  in  a  court  of  chancery. 

In  the  case  of  Heine  v.  Commissioners,  19  Wall.  655,  an  effort 
was  made  to  have  the  court  assess  and  collect  a  tax  to  pay  certain 
bonds,  of  which  the  court,  at  page  660,  said: 

"The  power  we  are  here  asked  to  exercise  Is  the  very  delicate  one  of  taxa- 
tion. This  power  belongs  in  this  country  to  the  legislative  sovereignty, — 
;5tate  or  national.  In  the  case  before  us  the  national  sovereignty  has  nothing 
to  do  with  it  The  power  must  be  derived  from  the  legislature  of  the 
state.  So  far  as  the  present  case  is  concerned,  the  state  has  delegated  the 
power  to  the  levee  commissioners.  If  that  body  has  ceased  to  exist,  the  remedy 
is  in  the  legislature,  either  to  assess  the  tax  by  special  statute  or  vest  the  power 
in  some  other  tribunal.  It  certainly  is  not  vested,  as  in  the  exercise  of  an 
original  jurisdiction,  in  any  federal  court     It  is  unreasonable  to  suppose  that 
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the  legislature  would  ever  select  a  federal  court  for  that  purpose.  It  is  not 
only  not  one  of  the  inherent  powers  of  the  court  to  levy  and  collect  taxes, 
but  it  is  an  invasion  by  the  judiciary  of  the  federal  government  of  the  legis- 
lative functions  of  the  state  government.  It  is  a  most  extraordinary  request, 
and  a  compliance  with  it  would  involve  consequences  no  less  out  of  the  way 
of  Judicial  procedure,  the  end  of  which  no  wisdom  can  foresee.  See,  also, 
Thompson  v.  Allen  Co.,  115  U.  S.  550,  6  Sup.  Ct  140,  and  Meriweather  v. 
Garrett,  102  U.  S.  472." 

It  may  happen  that  the  plaintiffs  cannot  levy  an  execution  on  the 
property  of  their  debtor,  and  take  it  out  of  the  hands  of  the  receiver, 
and  that  they  will  be  forced  to  file  a  bill  to  reach  property  so  situ- 
ated; but  the  supposed  difficulties  of  obtaining  satisfaction  are  mat- 
ters that  in  no  way.  concern  the  defendant  in  error,  and  afford  no 
legal  reason  why  plaintiffs  should  not  recover  a  judgment  for  their 
debt. 

We  think  it  therefore  clear  that  the  collection  of  the  drainage 
tax  after  as  well  as  before  the  appointment  of  a  receiver  remained 
solely  in  the  city  of  New  Orleans,  notwithstanding  the  appointment 
of  said  receiver,  and  that  a  judgment  against  the  city,  to  be  paid 
out  of  the  fund, — ^a  fund  which  the  city  alone  can  collect, — is  proper 
to  be  rendered  in  this  suit.  The  judgment  of  the  court  below  is 
therefore  reversed,  and  the  cause  remanded,  with  instructions  to 
award  a  new  trial. 


(87  Fed.  849.) 

VALLEY  RY.  CO.  v.  KEEGAN. 

(CIrouIt  Ck)urt  of  Appeals.  Sixth  Circuit.     April  5.  1898.) 

No.  485. 

Master  and  Servant—Railway  Employe— Maintaining  Safe  Roadbed. 

No  peneral  duty  rests  upon  a  railway  company  to  lay  planks  between  the 
rails  of  Its  tracks;  but  if,  for  any  reason.  It  does  so,  the  work  must  be  done 
and  maintained  in  such  a  way  as  to  be  reasonably  safe  for  persons  rightfully 
upon  the  tracks  and  in  the  exercise  of  due  care. 

Sam  e— Evidence. 

Where  a  railway  company  has  accepted  Its  street  rights  on  condition  that 
It  will  plank  l)etween  its  rails  those  portions  of  the  public  streets  used  by  It, 
and  one  of  its  employes  is  Injured  by  reaaon  of  an  alleged  defect  In  the 
planking,  It  Is  not  reversible  error  to  admit  evidence  of  the  condition  upon 
which   the  company  acquired  its  street  rights. 

Same — Assumption  op  Risk. 

Where  a  railway  employ<^.  whose  duties  for  two  months  have  been 
to  ccuple  cars  in  a  railway  yard  a  mile  long  and  containing  22  tracks,  was  in- 
jured through  catching  his  foot  in  a  hole  between  the  rails,  which  hole  had 
existed  for  two  months,  the  court  is  not,  under  the  facts  of  this  ciise, 
justified  in  holding,  as  a  matter  of  law,  that  he  had  assumed  the  risk  in- 
cident to  such  defect. 

Same. 

Before  a  court  may  presume,  as  a  matter  of  law,  that  an  employ^  as- 
sumes the  risks  Incident  to  defective  machinery  or  roadbed,  it  must  appear 
that  he  accepted  employment  with   actual   knowledge   of   such   defect,   or 
continued  In  service  after  he  knew  or  should  have  known  of  the  danger. 
Same— Presumption  of  Knowledge. 

To  justify  the  presmnptlon  that  a  railway  employ^  knew  of  a  dangerous 
defect  In  the  roadbed,  it  must  appear  that  the  defect  and  ita  danger  were 
obvious  to  one  at  all  attentive. 
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6.  Same— Facts  to  be  Considered  by  Jury. 

If  defects  similar  to  the  oue  complained  of  existed  at  aH  similar  places 
In  the  same  railway  yard,  that  fact  should  be  considered  by  the  Jury  as 
bearing  ujwn  the  question  whether  an  employ^  was  chargeable  with  knowl- 
edge of  such  defect 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio. 

This  is  an  action  of  tort  for  personal  Injuries  sustained  by  the  defendant  In 
error  while  in  the  employment  of  the  plaintiff  in  error.  At  the  trial  it  appear- 
ed that  the  defendant  In  error,  William  J.  Keegan,  was  a  brakeman,  and  as 
such  was  a  member  of  a  switching  crew  employed  in  the  yard  of  the  railway 
company  at  Cleveland,  Ohio.  While  engaged  in  making  a  coupling,  his  foot 
was  caught  in  a  hole  between  the  rails,  and  before  he  could  extricate  himself 
he  was  knocked  down  and  run  over.  Keegan  had  been  employed  in  the  yard 
of  the  railway  company  in  different  capacities  for  several  years  before  this  In- 
Jury.  The  yard  of  the  company  was  very  extensive,  having  a  length  of  about 
six  miles,  and  was  occupied  by  several  hundred  tracks,  including  spurs, 
switches,  and  dock  tracks.  For  some  two  months  prior  to  this  accident 
he  had  been  a  brakeman  for  a  switching  crew  employed  at  a  particular 
part  of  the  general  yard,  called  the  "Island  Yard,"  though  this  also  was 
quite  extensive  and  contained  about  22  tracks,  great  and  small.  Two 
of  the  principal  of  these  "Island  Yard"  tracks  occupied  portions  of  a  pub- 
lic street  called  "West  River  Street."  The  injury  to  Keegan  occurred 
where  these  tracks  crossed  the  sidewalk  of  the  street.  At  this  crossing, 
and  in  the  street,  the  tracks  were  planked  between  the  rails.  Just  at  the 
outer  side  of  the  sidewalk  there  was  a  space  between  this  planking  and  the 
rail  of  between  three  and  three-quarters  and  four  Inches  in  width  at  its  widest 
part  and  a  depth  of  seven  inches.  Keegan*s  business  was  to  make  all  couplings 
which  feU  to  his  crew.  He  was  at  this  time  engaged  in  coupUng  a  stationary 
car  which  stood  Just  at  the  edge  of  the  sidewalk  to  some  cars  which  had  been 
started  by  gravity  towards  the  standing  car,  and  were  approaching  at  a 
speed  of  about  two  miles  per  hour.  The  evidence  tended  to  show  that  there 
was  a  link  and  pin  in  each  of  these  opposing  drawheads.  Fhiding  the  pin  fast 
in  the  stationary  car,  he  walked  towards  the  moving  car,  removed  the  link, 
and  set  the  pin,  and  then  undertook  to  step  out  from  between  the  cars,  intend- 
ing to  guide  the  link  of  the  stationary  car  from  the  outside.  As  he  stepped 
to  one  side,  his  foot  was  caught  in  the  space  between  the  planking  and  rail  so 
tightly  that  with  his  utmost  exertion  he  could  not  remove  it  before  it  was  run 
over  and  crushed. 

At  the  conclusion  of  all  the  evidence  the  plaintiff  in  error  requested  the  court 
to  Instruct  the  Jury  to  find  for  the  defendant  This  was  refused.  It  also 
preferred  a  number  of  other  requests.  Among  them  were  two  numbered  10 
and  11,  which  were  refused.  These  requests  involve  the  principal  question  upon 
which  the  case  must  turn,  and  are  as  follows: 

"(10)  Defendant  further  requests  the  court  to  instruct  the  jUry  that  if  they 
shall  find  that  the  plaintiff  was  employed  as  brakeman  by  the  defendant, 
and  as  such  brakeman  charged  with  the  duty  of  coupling  and  uncoupling 
cars  at  the  time  he  was  injured;  that  he  had  been  engaged  in  service  of 
the  defendant,  the  Valley  Railway  Company,  in  the  yards  of  said  com- 
pany in  the  city  of  Cleveland,  as  brakeman  or  conductor,  for  three  years  prior 
to  the  accident,  and  in  the  yard  where  the  accident  happened  for  two  months 
immediately  preceding  said  accident;  that  during  said  two  months  the  space 
between  the  planking  and  the  rails  in  said  yard  was  not  blocked;  that  the 
planking  of  which  the  plaintiff  complains  was,  during  said  time,  in  the  same 
condition  and  position  as  at  the  time  of  the  injury;  that  during  said  two 
months  the  plaintiff  frequently  passed  over  and  along  the  place  where  he  was 
Injured;  that  the  condition  and  position  of  the  planking  was  plainly  visible, 
and  the  space  between  it  and  the  rail  in  plain  sight,— he  will  be  conclusively 
presumed  to  have  had  knowledge  of  the  condition  of  said  track  and  planking, 
and  must  be  held  to  have  assumed  the  dangers  and  risks  incident  to  the  use 
thereof. 
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*'(11)  Defen(}ant  further  requests  the  court  to  Instruct  the  Jury  that  the 
plaintiff  assumed  all  the  risks  and  dangers  incident  to  the  business  of  the 
defendant  which  were  obvious  and  apparent,  or  of  which  he  was  advised, 
or  of  which  in  the  exercise  of  ordinary  care  on  his  part  he  might  have  known, 
and  if  the  plaintiff  continued  in  the  employment  of  the  defendant  with  the 
knowledge  or  with  the  reasonable  opportunity  of  knowing  that  the  defendant 
had  net  blocked  the  space  between  the  planking  and  the  rails,  and  that  the 
plank  in  question  was  from  three  and  one-half  to  four  inches  removed  from 
the  rail  next  adjacent  thereto,  and  tliat  it  was  warped,  rotten,  or  out  of  re- 
pair, he  assumed  the  risks  attendant  upon  the  use  of  such  planking  and  trax^k, 
and  cannot  recover  in  this  action." 

There  was  a  Jury,  who  found  a  verdict  for  Keegan,  and  defendant  has 
sued  out  this  writ  of  error  from  the  Judgment  thereon. 

Kline,  Carr,  Tolles  &  Goff,  for  plaintiff  in  error. 
Meyer  &  Mooney,  for  defendant  in  error. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  SEVERENS,  Dis- 
trict Judge. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
facts,  deliyered  the  opinion  of  the  court 

While  there  is  no  general  duty  to  plank  between  the  rails,  yet  this 
railway  company  accepted  its  street  rights  on  condition  that  it  would 
plank  between  its  rails  those  portions  of  the  public  streets  used  by  it. 
This  duty  was  undoubtedly  imposed  for  the  benefit  of  the  public,  who 
had  an  equal  right  to  the  use  of  the  street.  Nevertheless,  if  the  rail- 
way company  undertook  to  plank  between  the  rails,  it  was  under  a 
doty  to  so  put  down  the  plank,  and  so  maintain  them  when  down,  as 
that  they  should  be  reasonably  safe  to  its  employes  who  might  be  re- 
quired to  work  thereon.  This  action  is  not  for  a  failure  to  put  down 
planking,  but  is  for  original  negligence  in  construction  or  negligent 
maintenance  when  down.  The  company  may  have  been  under  no  ob- 
ligation to  its  employ^  by  reason  of  its  contract  with  the  city  of 
Cleveland  for  failing  to  plank  as  required  by  that  contract.  But  it 
was  under  obligation,  if  it  did  plank  between  its  rails  at  street  cross- 
ings, to  so  do  the  work  and  so  maintain  it  when  down  as  that  it  should 
be  reasonably  safe  to  its  employes  who  might  be  required  to  pass 
over  it  in  the  discharge  of  their  duties,  provided  they  themselves  were 
in  the  exercise  of  due  care.  It  was  a  question  for  the  jury,  under  the 
facts  in  evidence,  to  say  whether  the  hole  in  which  the  foot  of  defend- 
ant in  error  was  caught  was  a  dangerous  defect  in  the  roadbed.  Han- 
nah V.  Railroad  Co.,  154  Mass.  529,  28  N.  E.  682.  It  was  not  revers- 
ible error,  therefore,  to  admit  evidence  of  the  condition  upon  which 
the  company  had  acquired  its  street  rights. 

Was  the  hole  in  which  Keegan's  foot  was  caught  such  an  obviously 
dangerous  defect  in  the  roadbed  as  that,  in  view  of  Keegan's  long  em- 
ployment in  this  yard,  the  court  should  have  directed  a  verdict  against 
him  or  given  the  special  instructions  asked  by  plaintiff  in  error  which 
have  been  set  out  in  the  statement  of  the  case?  The  learned  trial 
judge  who  heard  all  of  the  evidence,  and  who  has  had  much  experi- 
ence in  such  trials,  was  not  satisfied  that  this  question  should  be 
taken  from  the  jury.  After  speaking  of  the  duty  of  the  railway  com- 
pany towards  the  public  who  might  use  the  street  occupied  or  crossed 
by  the  company's  tracks,  he  instructed  the  jury  as  follows: 
31  C.C.A.— 17 
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*'As  to  the  employte  of  the  defendant  company,  it  did  owe  the  same  daty 
as  to  the  public.  As  to  the  employes,  even  if  you  find  the  original  construc- 
tion was  not  reasonably  safe,  or,  as  maintained  at  the  time  of  the  accident, 
if  you  find  it  was  not  reasonably  safe,  yet,  if  you  farther  find  that  the 
employ^  Icnew  of  such  defective  or  dangerous  condition,  or  if  you  find  the 
condition  was  obvious  and  patent,  and  could  have  been  seen  by  the  em- 
ploy6  by  the  exercise  of  ordinary  care,  or  that  the  employ 6,  by  the  exercise  of 
ordinary  care,  should  have  known  of  it,  and,  notwithstanding  such  knowledge 
or  opportunity  for  knowledge,  still  continued  in  the  service  of  the  defendant, 
then  he  assumed  the  risk  of  an  accident  from  such  defective  condition,  and 
cannot  recover.  It  becomes,  therefore,  important  for  you  to  deterpiine 
whether  or  not  this  was  such  an  obvious  defect  as  the  plaintiff  ought  to 
have  observed.  In  determining  this  question,  you  will  look  to  how  patent 
and  open  it  was;  how  easily  it  could  be  seen;  what  opportunities  the  plalntifr 
had  for  seeing  it;  how  long  he  served  in  the  yard  or  in  the  neighborhood  of 
the  yard;  under  what  circumstances  he  passed  over  the  place;  whether  he 
passed  over  and  around  and  about  this  crossing;  when  he  had  opportunities 
for  observing  it;  or  when  he  should  have  observed  it,  knowing  how  often 
his  work  would  bring  him  there;  or  whether  he  was  only  about  it  when  in 
the  performance  of  his  duty;  and  whether  that  duty  was  of  such  a  character 
as  to  make  it  unlikely  that  he  would  have  a  chance  to  notice  this  obvious 
defect.  All  these  are  facts  which  you  must  consider  in  determining  whether 
or  not  this  was  an  obvious  and  patent  defect,  of  which  the  plaintiff  had 
notice,  or  of  which  he  ought  to  have  had  notice  by  the  exercise  of  ordinary 
care.  And  in  this  same  connection  you  will  remember  that  it  is  claimed 
that  the  proof  shows  that  upon  all  the  curves  on  these  switches  In  and 
about  this  yard  the  defendant  laid  a  straight-edged  plank  near  the  rail,  so 
that,  while  the  ends  of  the  plank  were  from  two  to  two  and  one-half  Inches 
from  the  inside  of  the  rail,  the  center  of  the  plank  was  three  and  one-half 
to  four  inches  from  the  inside  of  the  rail.  This  is  an  important  fact  for  you 
to  consider  in  determining  whether  or  not  the  plaintUT  knew  or  ought  to 
have  known  of  this  obvious  defect,  because  if  all  the  planks  were  laid  in  that 
way,  and  that  was  the  defendant's  standard  of  construction,  then  there  is 
all  the  more  reason  why  the  plaintiff  ought  to  have  had  knowledge  of  that 
fact  If  it  was  only  one  plank  that  was  laid  that  way,  he  might  not  be 
expected  to  observe  that  particular  place  and  location;  but  if  all  the  planks 
were  laid  that  way,  and  he  knew  it,  then  there  was  the  more  reason  why 
he  should  have  known  of  this  particular  defect,  and  have  been  on  his  guard. 
If  you  find  from  the  proof  that  the  defendant  did  not  lay  this  plank  in  a 
manner  to  make  it  reasonably  safe  for  employes,  and  that  such  defect  was 
not  an  obvious  one,  and  the  plaintiff  did  not  know  of  it,  or  by  the  exercise  of 
ordinary  care  could  not  have  known  of  it,  then  the  defendant  will  be  liable, 
and  you  should  find  a  verdict  for  the  plaintiff.  But  even  if  you  find  that  the 
plank  was  not  laid  so  as  to  be  reasonably  safe,  but  yet  further  find  that  the 
plaintiff  knew  of  that  fact,  or  by  the  exercise  of  such  care  as  I  have  described 
ought  to  have  known  of  it,  and  notwithstanding  that  defect  continued  in 
the  service  of  the  defendant,  then  he  cannot  recover.  Or,  if  you  find  that  the 
defendant  did  not  lay  this  plank  so  as  to  make  it  reasonably  safe,  and  yet 
further  find  that  the  plaintiff  in  coupling  said  car  did  not  exercise  the  care 
that  a  prudent  man  would  do  under  the  circumstances,— that  is,  that  he  did 
not  look  where  he  was  stepping,— and  that  the  want  of  such  care  was  the 
proximate  cause  of  the  Injury,  so  that  he  thereby  contributed  to  his  injury, 
then  the  plaintiff  cannot  recover." 

We  have  given  careful  attention  to  the  facts  which  relate  to  this 
branch  of  the  defense,  and  have  reached  the  conclusion  that  there 
was  no  error  in  refusing  to  direct  a  verdict,  and  none  in  declining  the 
instructions  asked  as  to  the  obviousness  of  the  defect  in  the  roadbed 
which  was  the  occasion  of  Keegan's  hurt.  The  circumstances  were 
such  as  to  make  the  question  one  proper  for  the  jury,  and  the  charge 
on  this  subject  was  a  clear  and  full  exposition  of  the  law,  and  quite 
as  favorable  as  the  plaintiff  in  error  was  entitled  to  have. 
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The  argument  in  favor  of  the  contention  that  the  hole  in  which 
Keegan's  foot  was  caught  was  an  obviously  dangerous  defect  has 
chiefly  been  rested  upon  the  claim  that  it  was  not  an  unusual  or  iso- 
lated space,  but  such  an  one  as  existed  at  all  of  the  curves  in  the  yard, 
and  was  a  fault,  if  any,  in  original  construction,  due  to  the  placing 
of  straight-edged  planking  between  curved  rails,  causing  thereby  a 
wider  space  between  the  plank  and  the  rail  at  the  center  of  the  plank 
than  at  its  ends.  Of  course,  if  such  spaces  existed  at  the  center  of 
all  planks  laid  between  curved  rails  in  this  yard,  the  obviousness  of 
the  existence  of  such  spaces,  and  their  dangerous  character  to  em- 
ployes compelled  to  pass  frequently  over  them,  would  be  much  more 
maintainable  than  if  this  particular  hole  was  an  isolated  ittstance. 
The  trial  judge  gave  attention  to  this  fact,  and  instructed  the  jury 
that,  if  all  planks  at  curves  were  laid  as  this  one  and  exhibited  same 
width  of  space,  there  would  be  much  greater  reason  for  charging  the 
plaintiff,  Keegan,  with  knowledge  of  the  fact.  There  was,  at  least,  a 
conflict  of  evidence  as  to  the  origin  of  the  space  into  which  Keegan 
fell,  and  as  to  its  correspondence  in  character  with  other  spaces  due  to 
planking  between  curved  rails.  There  was  evidence  that  the  flange  of 
the  wheels  required  a  space  between  the  planks  and  the  rail  of  2^  inch- 
es, and  that  the  spaces  thus  left  in  the  yard  had  never  been  blocked. 
The  evidence  as  to  the  width  of  the  space  in  which  Keegan's  foot  was 
caught  was  conflicting.  Some  witnesses,  who  took  no  measurements, 
estimated  it  at  3  inches  in  width  at  the  place  of  the  accident.  Others 
who  did  measure  it,  in  one  way  or  another,  stated  it  to  be  3^  inches, 
while  still  others  found  it  3J  and  4  inches.  There  was  no  measure- 
ment of  spaces  in  other  localities.  Several  servants  of  the  company, 
testifying  for  it,  stated  that  they  had  not  noticed  the  width  of  this 
particular  space  until  after  Keegan  was  hurt.  The  section  foreman, 
in  charge  of  repairs  and  maintenance  of  track  and  roadbed  in  this 
yard,  the  witness  who  testified  that  all  planks  at  curves  were 
laid  straight-edged,  and  not  cut  to  correspond  with  curvature  of  the 
rail,  said  he  had  not  known  the  width  of  this  space  until  he  exam- 
ined it  after  the  accident.  Witnesses  for  the  defendant  in  error  testi- 
fied that  this  plank  was  warped;  some  said  it  had  "humped"  in  the 
middle.  One  or  more  said  it  was  decayed  and  loose,  the  spikes  hav- 
ing pulled  out  In  this  conflicting  state  of  the  evidence,  it  would  have 
b^n  error  to  assume  that  the  space  in  question  was  one  of  original 
construction,  or  was  of  the  same  character  as  the  spaces  in  all  other 
planks  between  curved  rails.  The  jury  might  on  the  evidence  infer 
that  this  was  a  wider  space  than  usual  at  other  curves,  and  was 
the  result  of  warping  or  decay,  though  the  weight  of  evidence  seems 
to  be  that  the  plank  was  sound  and  tightly  spiked. 

The  evidence  tended  to  show  that  this  dangerous  space  had  existed 
for  not  less  than  two  months,  and  that  during  that  time  Keegan  had 
been  constantly  employed  in  the  part  of  the  yard  called  the  "Island 
Yard,"  and  that  his  duties  had  called  him  to  pass  over  or  alongside  of 
this  defective  roadbed  many  times  each  day  for  the  preceding  two  or 
three  months.  But  this  "Island  Yard"  w^as  about  a  mile  in  length,  and 
contained  22  tracks,  long  and  short,  though  the  greater  part  of  his 
work  was  done  on  this  defective  roadbed.    Keegan's  duties  were  to 
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couple  for  his  crew.  In  this  work  he  was  called  from  one  part  of  this 
yard  to  another.  He  rode  as  often  as  he  walked,  and  when  on  the 
ground  was  there  for  the  purpose  of  making  a  coupling,  a  duty  which 
required  active  work  and  great  attention.  He  says  that  he  had  not 
noticed  this  space.  No  one  says  he  had..  The  circumstances  of  his 
employment  were  such  that  we  cannot  say  that  he  was  inexcusably 
ignorant  of  the  dangerous  character  of  this  space. 

That  unblocked  spaces  existed  between  the  rails  and  planked  por- 
tions of  the  track  was  something  so  long  existing  and  so  general  in 
this  yard  that  he  may  well  be  held  to  have  notice  of  that  fact.  But 
a  space  of  2^  inches  was  not  an  obvious  danger.  It  was  not  a  danger 
»t  all.t  A  space  of  3  inches  was  almost  equally  unlikely  to  be  a  source 
of  danger.  But  a  space  of  4  inches  was  a  trap  into  which  most  feet 
might  fall.  Whether  this  space  was  wide  enough  to  be  obviously  dan- 
gerous to  persons  whose  occupation  required  them  to  frequently  pass 
it  would  depend  much  more  upon  the  closeness  with  which  it  was  ob- 
served and  the  accuracy  of  the  eye  in  estimating  its  width.  T^e  actual 
test  of  measurement  was  in  more  than  one  instance  a  surprise  to  wit- 
nesses who  estimated  its  width  by  the  eye.  This  was  notably  the  case 
with  John  White  and  W.  W.  Plunamer,  witnesses  for  the  plaintiff  in 
error.  Others,  notably  witnesses  for  the  defendant  in  error,  had  from 
mere  testimony  of  the  eye  regarded  it  as  a  dangerous  space.  On  a 
mattei*  so  easily  determined  as  the  relative  height  of  the  planking  and 
top  of  the  rail,  there  was  a  wide  difference  of  statement.  Witnesses 
on  both  sides  said  the  plank  at  the  point  where  Keegan  was  hurt  was 
from  one-half  to  one  inch  higher  than  the  top  of  the  rail.  Others  for 
the  plaintiff  in  error  said  it  waa  about  an  inch  below  the  top  of  the 
rail.  As  the  rail  was  shown  to  be  four  inches  in  thickness,  and  the 
planking  not  over  three  inches,  and  both  spiked  to  the  ties,  it  is  clear 
that  either  these  witnesses  were  bad  judges  of  such  slight  differences, 
or  that  this  particular  plank  had  **humped,"  and  was  warped,  as  claim- 
ed for  defendant  in  error.  The  circumstances  clearly  make  a  case  in 
which  the  evidence  is  so  in  conflict  upon  matters  of  fact  important  in 
determining  whether  the  existence  of  a  dangerous  space  was  so  obvioos 
as  to  make  Keegan's  ignorance  inexcusable  as  to  require  its  submis- 
sion to  a  jury. 

The  case  of  Gleason  v.  Railroad  Co.,  159  Mass.  68,  34  N.  E.  79,  has 
many  features  in  common  with  this  case,  and  therefore  has  been  much 
relied  upon  by  plaintiff  in  error.  But  in  that  case  there  was  no  con- 
flict as  to  the  facts  from  which  knowledge  was  to  be  presumed.  The  ex- 
ception assumed  the  existence,  at  the  time  of  Gleason's  employment, 
of  a  space  of  three  and  one-half  inches  in  the  planking  of  a  track  in  a 
yard  over  a  waterway.  This  space  was  near  a  switch  which  was  tend- 
ed by  Gleason  in  a  yard  only  500  feet  long  and  40  feet  wide.  On  these 
admitted  facts,  Gleason  was  presumed  to  have  accepted  the  risk.  Hie 
case  is  possibly  an  extreme  one.  To  reverse  in  this  case  would  require 
us  to  go  even  beyond  that  ruling.  On  this  record  we  could  not  justi- 
fiably assume  the  existence  of  this  hole  when  Keegan  accepted  em- 
ployment  Knowledge  of  the  existence  of  such  a  hole  in  the  roadway 
might  be  presumed  as  matter  of  law  from  employment  in  a  yard  50O 
feet  long  and  40  feet  wide,  which  would  be  unjustifiable  in  a  yard  a 
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mile  long  and  containing  22  tracks.  Neither  do  we  think  that 
cases  are  controlling  which  turn  upon  the  circumstances  under  which 
an  employ^  will  be  held  to  have  accepted  the  risk  from  unblocked  frogs 
or  switches.  Questions  of  this  kind  must  mainly  turn  upon  the  facts 
of  a  particular  record.  Before  a  court  is  authorized  to  presume,  as 
matter  of  law,  that  an  employ^  accepts  the  dangers  incident  to  defect- 
ive machinery  or  roadbed,  it  must  appear  that  he  accepted  employment 
with  actual  knowledge  of  such  defect  and  its  dangers,  or  that  he  con- 
tinued in  the  service  after  he  acquired  knowledge,  or  by  due  care  and 
reasonable  attention  might  have  known  of  the  danger.  To  justify  a 
presumption  of  knowledge,  the  defect  must  be  ob\ious  and  its  danger 
equally  plain  to  one  at  all  attentive.  The  facts  here  do  not  make  a 
case  where  the  court  could  justifiably  say  that  Keegan's  ignorance  of 
the  dangerous  character  of  this  space  in  the  roadbed  was  unjustifiable 
in  law  and  his  acceptance  of  the  risk  presumed. 

Other  matters  have  been  presented  by  the  assignment  of  errors. 
They  haA'e  received  attention.  None  of  them  are  well  taken.  The 
judgment  must  be  affirmed. 


(87  Fed.   855.) 

YAZOO  &  M.  V.  R.  CO.  v.  WAGNER.i 

(Circuit  Coxirt  of  Appeals,  Fifth  Circuit.     April  12,  1898.) 

No.  601. 

1.  Trial— Insufficient  Pleadinos—Cured  by  Evidence. 

After  the  court  has  been  called  upon  to  hear  and  pass  upon  testimony,  !t 
will  adjudicate  on  the  facts  shown,  though  not  strictly  within  the  pleadings, 
as  It  is  well  settled  in  Louisiana  that  parties  are  bound  by  the  evidence  in- 
troduced by  them  on  a  material  point,  though  not  strictly  presented  by  the 
pleadings. 

2.  Witnesses — Rebuttal— Testifying  to  New  Matter. 

It  being  custrmary  to  allow  considerable  latitude  in  the  manner  In  which 
witnesses  shall  be  called  for  examination,  a  judgment  will  not  l)e  reversed 
merely  because  a  witness,  in  rebuttal,  after  the  close  of  defendant's  case, 
was  allowed  to  testify  to  new  matters. 

Pardee,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

This  was  an  action  brought  In  the  circuit  court  for  the  Eastern  district  of 
Louisiana  by  John  Wagner,  a  subject  of  the  emperor  of  Germanj%  against  the 
nilnois  Central  Railroad  Company,  a  corporation  created  by  the  state  of  Illinois, 
to  recover  damages  for  personal  injuries  sustained  by  him  in  boing  kiclvcd  off 
a  freight  train  by  an  employ^  of  said  company  on  the  night  of  the  2(jth  of  Feb- 
ruary, 180<>,  in  the  suburbs  of  the  city  of  New  Orleans.  After  answer  flled 
by  said  company,  defendant  in  error  filed  a  supplemental  petition  maliing  the 
Yazco  &  Mississippi  Valley  Ilailroad  Company,  a  corporation  of  the  state  of 
Mississippi,  a  party,  and  alleging  that  the  Illinois  Central  Railroad  Company 
is  liable  in  solido  with  the  Yazoo  &  Mississippi  Valley  Kailroad  Company,  be- 
cause the  Yazoo  &  Missi**sippi  Valley  Kailroad  Comi)any  was  owned  and  oper- 
ated by  the  Illinois  Central  Kailroad  Company.  The  Mississippi  Company  ap- 
peared and  flled  answer,  and  denied  generally  the  allegations  in  tlie  iietition, 
and  alleged  that  the  plaUi tiff's  injuries  were  due  to  his  own  negligence,  and 

1  Rehearing  denied  May  IS,  181)8. 
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occurred  by  falling  off  defendants  train  while  unlawfully  attempting  to  steal 
a  ride  thereon.  No  answer  was  filed  by  the  Illinois  Central  Kailroad  Com- 
pany to  the  supplemental  petition.  All  the  parties  went  to  trial  upcn  the  issues 
as  thus  made,  and  there  was  a  verdict  for  the  defendant  In  error,  in  the  sum 
of  $1,000,  against  the  Yazoo  &  Mississippi  Valley  Railroad  Company,  and  a  y&c- 
diet  in  favor  of  the  Illinois  Central  Railroad  Company,  on  November  19,  1896. 
This  verdict  was,  on  motion,  duly  set  aside  by  the  court,  and  a  new  trial  awarded 
to  the  Yazoo  &  Mississippi  Valley  Railroad  Company,  the  plaintiff  in  error, 
and  a  final  judgment  entered  and  signed  in  favor  of  the  Illinois  Central  Rail- 
road Company.  At  a  subsequent  trial,  verdict  was  rendered  against  the  Yazoo 
&  Mississippi  Valley  Railroad  Company  in  the  sum  of  $5,500  on  February  4, 
1897.  Upon  this  verdict  the  court  entered  Judgment,  which  was  made  final 
on  March  29,  1897,  whereupon  the  plaintiff  in  error  filed  its  petition  for  writ 
of  error,  to  operate  as  a  supersedeas,  its  assignments  of  error,  and  its  bond, 
and  removed  the  cause  into  this  court.  Assignment  of  errors:  First.  "The  cir- 
cuit court  erred  in  refusing  to  instruct  the  Jury  at  the  trial,  as  a  matter  of 
law,  to  wit:  *That  the  petition  and  siq;>plemental  petition  do  not  state  upon 
their  face  any  legal  cause  of  action,  or  any  right  to  recover,  as  against  the 
Yazoo  &  Mississippi  Valley  Railroad  Company,— it  not  being  alleged  either  In 
the  petition  cr  in  the  supplemental  petition  that  any  employ^  or  servant  of 
the  Yazoo  &  Mississippi  Valley  Railroad  Company  kicked  or  shoved  the  plain- 
tiff, or  forced  him  to  alight,  from  any  train  of  said  company  while  said  train 
was  in  motion,  or  that  his  Injuries  were  in  any  wise  caused  by  any  of  the 
servants  or  employes  of  said  Yazoo  &  Mississippi  Valley  Railroad  Company,— 
and  that  the  jury  should  therefore  find  a  verdict  for  the  defendant  the  Yazoo 
&  Mississippi  Valley  Railroad  Company.* "  (Bill  of  exceptions  No.  1.)  Second. 
"That  there  is  error  patent  on  the  face  of  the  record,  in  that  the  petition  and 
supplemental  petition  do  not  set  forth  any  legal  cause  of  action  against  the 
Yazoo  &  Mississippi  Valley  Railroad  Company,  and  the  face  of  the  record  does 
not  justify  any  verdict  or  judgment  as  against  the  Yazoo  &  Mississippi  Valley 
Railroad  Company."  Third.  "The  said  circuit  court  erred  in  allowing  the  plain- 
tiff, at  the  trial,  to  Impeach  the  testimony  of  Lindsay  Banks,  a  witness  recalled 
by  the  plaintiff  as  a  witness  in  rebuttal  after  the  close  of  the  defendant's  evi- 
dence, and  which  witness  was  then  and  there  examined  before  the  jury  as  to 
new  matters  and  things  by  plaintiff's  counsel,  which  said  new  matters  and 
things  in  rebuttal  had  not  been  elicited  or  in  any  wise  inquired  into  by  de- 
fendant's counsel  when  said  Lindsay  Banks  was  examined  by  defendant's  coun- 
sel before  the  jury  as  defendant's  witness;  and  the  court  erred  then  and  there 
in  allowing  the  witness  Charles  Delaney,  also  a  witness  for  the  plaintiff  in 
rebuttal,  to  give  testimony,  over  the  objection  of  defendant's  counsel,  tending 
to  impeach  the  witness  Lindsay  Banks  as  to  new  matters  and  things  testified 
to  by  Lindsay  Banks  in  rebuttal  when  recalled  by  plaintiff."  (Bill  of  excep- 
tions No.  3.)  Fourth.  **The  said  court  erred  In  refusing  to  instruct  the  jury, 
at  the  close  of  all  of  the  evidence,  to  peremptorily  find  a  verdict  for  the  defend- 
ant, upon  the  ground  that  the  plaintiffs  evidence  was  too  slight  to  justify  a 
verdict  in  his  favor,  and  that,  if  such  verdict  was  rendered,  it  would  be  the  duty 
of  the  court  to  set  It  aside,  upon  the  authority  of  Randall  v.  Railroad  Co.,  109 
U.  S.  482,  3  Sup.  Ct.  322."     (Bill  of  Exceptions  No.  2.) 

Girault  Farrar,  for  plaintiff  in  error. 

W.  S.  Parkerson  and  A.  B.  Phillips,  for  defendant  in  error. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

SWAYXE,  District  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court 

We  think  the  question  of  law  raised  by  the  first  and  second  assign- 
ments of  error  is  well  settled  in  Louisiana, — that  parties  are  bound 
by  the  evidence  introduced  by  them  on  a  material  point,  although  not 
strictly  presented  by  the  pleadings,  and  that,  after  establishing  the 
facts  at  a  trial,  they  cannot  be  permitted  to  close  to  their  adversary 
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the  door  which  they  themselves  have  opened;  and  the  court,  after  hav- 
ing been  made  to  hear  and  pass  upon  testimony  introduced  by  the  re- 
spective parties  either  under  the  allegations  which  are  actually  made, 
or  which  might  have  been  conducive  to  the  final  determination  of  the 
object  of  the  controversy,  should  adjudicate  on  these  facts  as  fully  as 
if  received  under  specific  averments.  A  judgnjent  rendered  under 
such  circumstances  becomes  a  conclusive  bar  to  a  reinvestigation  of 
the  matter.  It  has  grown  customary  to  allow  considerable  latitude 
at  the  trial,  from  the  ordinary  and  strict  rulings  of' evidence,  in  the 
manner  and  the  time  at  which  witnesses  should  be  called  for  exam- 
ination and  cross-examination;  and  the  circumstances  of  each  case 
should,  to  a  large  extent,  regulate  the  ruling  of  the  judge  in  the  ex- 
ercise of  his  discretion  in  the  matter.  We  sympathize  very  strongly 
with  the  plaintiff  in  error  in  the  comments  made  upon  the  testimony 
in  reference  to  the  other  question  raised  by  the  fourth  assignment  of 
error,  but,  upon  inspection  of  the  record,  we  believe  that  the  court 
below  was  not  only  justified,  but  compelled,  to  submit  the  testimony 
to  the  jury,  although  some  of  it  seems  to  us  of  a  very  doubtful  char- 
acter. Upon  careftil  inspection  of  all  the  record,  we  do  not  find  the 
errors  assigned  to  be  sustained.  The  judgment  rendered  herein  is 
therefore  affirmed. 

PARDEE,  Circuit  Judge,  dissents. 


(87  Fed.  863.) 

WISE  V.  SOUTHERN  PAC.  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     May  9,  1898.) 

No.  408. 

Customs  Dhtirs— Classification— Liquid  Creosote. 

The  liquid  creosote  of  commerce  Is  not  a  **di8tilled  oil."  subject  to  duty, 
under  Act  Aug.  27,  18W,  par.  60,  but  is  a  "product  of  coal  tar"  not  specially 
provided  for  in  said  act,  and  entitled  to  free  entry,  under  paragraph  443 
thereof.     82  Fed.  311,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  California: 

Samuel  Knight,  Asst.  U.  S.  Atty.,  for  appellant. 
Frederick  B.  Lake,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

ROSS,  Circuit  Judge.  The  merchandise  in  question,  consisting  of 
2,200  barrels  of  an  article  described  in  the  invoices  as  "liquid  creo- 
sote,'' was  imported  from  London,  England,  into  the  United  States, 
at  the  port  of  San  Francisco,  on  the  19th  day  of  March,  1895,  by  the 
Southern  Pacific  Company,  and  was  thereupon  entered  at  the  custom- 
house for  immediate  consuniDtion.  Upon  the  return  of  the  appraiser 
of  the  port,  it  was  classified  by  the  collector  as  "distilled  oil,"  dutiable 
at  the  rate  of  25  per  cent,  ad  valorem,  under  paragraph  60  of  the  tariff 
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act  of  August  27,  1894  (28  Stat  509).  The  entries  were  liquidated 
in  accordance  with  this  classification,  and  the  duty  upon  the  merchan- 
dise, amounting  to  |1,472,  was  levied  and  collected  by  the  appellant 
as  collector.  Thereupon  the  appellee  appealed  to  the  board  of  gen- 
eral appraisers,  on  the  ground  that  the  merchandise  was  not  a  dis- 
tilled oil,  but  was  entitled  to  free  entry,  under  paragraph  443  of  the 
act  of  August  27,  1894,  as  a  product  of  coal  tar,  not  specially  pro- 
vided for.  The  board  sustained  the  decision  of  the  collector,  where- 
upon the  importer  applied  to  the  court  below  for  a  review  of  the 
questions  of  law  and  fact  involved  in  the  decision  of  the  board  of 
general  appraisers,  under  the  customs  administrative  act  of  June  10, 
1890.  The  court  reversed  the  decision  of  the  board,  and  held  the 
merchandise  to  be  a  product  of  coal  tar,  not  known  as  a  distilled 
oil,  and  therefore  governed  exclusively  by  paragraph  443  of  the  act 
of  1894.  82  Fed.  311.  From  that  decision  the  collector  brings  the 
present  appeal. 

Articles  embraced  by  paragraph  443  of  the  act  of  August  27,  1894, 
are  by  the  provisions  of  that  act  entitled  to  free  entry.  They  are 
thus  described:  "CJoal  tar,  crude,  and  all  preparations  and  products 
of  coal  tar,  not  colors  or  dyes,  not  specially  provided  for  in  this  act" 
The  evidence  clearly  shows,  and  the  court  below  so  found,  that  the 
merchandise  in  question  is  a  product  of  coal  tar,  obtained  therefrom 
by  fractional  distillation.  The  first  of  the  two  points  made  by  the 
counsel  for  the  government  is  that  products  of  coal  tar  are  not  enti- 
tled to  free  entry.  Certainly,  under  the  above-quoted  paragraph,  all 
products  of  that  article  that  are  not  colors  or  dyes,  and  that  are  not 
specially  provided  for  in  the  act  of  1894,  are  entitled  to  such  entry; 
for  such  is  the  clear  and  express  language  of  the  paragraph.  It  is 
not  claimed  that  the  article  in  question  is  a  color  Or  dye,  and  the  only 
"special"  provision  relied  upon  by  the  appellant  is  paragraph  60  of  the 
same  act,  which  reads  as  follows:  "Products  or  preparations  known 
as  alkalies,  alkaloids,  distilled  oils,  essential  oils,  expressed  oils,  ren- 
dered oils,  and  all  combinations  of  the  foregoing,  and  all  chemical 
compounds  and  salts,  not  specially  provided  for  in  this  act,  twenty-five 
per  centum  ad  valorem."  The  contention  on  the  part  of  the  govern- 
ment is  that  the  merchandise  in  question  is  a  product  or  preparation 
known  as  "distilled  oil."  The  court  below  found,  as  matter  of  fact, 
"that  said  merchandise  was  not,  nor  is  it,  a  product  or  preparation 
commonly  or  commercially  or  chemically  or  otherwise  known  as  a 
^distilled  oil,'  but  was  and  is  a  product  of  coal  tar,  not  a  color  or  dye, 
and  not  otherwise  specially  provided  for  in  said  act."  It  is  earnestly 
contended  by  appellant's  counsel  that  the  evidence  does  not  justify  this 
finding,  and  that,  since  it  was  all  given  bv  deposition  or  other  writing, 
this  court  has  the  same  advantages  for  correctly  weighing  the  evidence 
as  the  trial  court  had.  A  careful  consideration  of  the  evidence,  how- 
ever, does  not  satisfy  us  that  the  court  below  was  in  error  in  its 
finding  of  fact.  The  merchandise  in  question,  being  an  oil,  and  be- 
ing derived  from  coal  tar  by  the  process  of  fractional  distillation,  is 
undoubtedly,  in  one  sense,  a  distilled  oil.  But  the  weight  of  the  evi- 
dence is  to  the  effect  that  it  is  knowYi  as  "dead  oil"  and  "creosote  oil," 
both    commercially    and    chemically.      The    same    conclusion    was 
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reached  in  the  recent  case  of  U.  S.  v.  Warren  Chemical  &  Manufac- 
turing Co.,  28  C.  C.  A.  500,  84  Fed.  638,  decided  by  the  circuit  court 
of  appeals  for  the  Second  circuit.  Other  reasons  might  be  given 
why  we  think  the  judgment  of  the  court  below  correct,  but  we  deem 
it  unnecessary  to  pursue  the  subject  further.  The  judgment  of  the 
circuit  court  is  affirmed. 


(87  Fed.  885.) 

ST.  LOUIS  OAR-COUPLER  CO.   v.  NATIONAL  MALLEABLE 
CASTINGS  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     March  8,  1898.) 

No.  527. 

1.  Patents— Combinations— Implication  as  to  Elements. 

Where  all  the  claims  are  for  combinations  only,  this  Implies  that  aH  the 
rest  is  old,  or,  at  least,  that  the  patentee  does  not  claim  the  elements  sep- 
arately. 
^.  Same— Subsequent  Patent— Presumption  of  Patentable  Difference. 
The  granting  of  a  subsequent  patent  for  a  similar  machine  or  device 
affords  a  presumption  of  a  patentable  difference  between  the  two. 
S.  Same— Patentability  of  Combination. 

To  sustain  a  patent  for  a  combination  each  element  of  which  Is  old,  con- 
sidered separately,  there  must  be  some  peculiar  combination  of  these  ele- 
ments, producing  new  and  useful  results. 
4.  Same— Automatic  Car  Couplers. 

The  Lorraine  and  Aubin  reissue,  No.  10,941  (original,  No.  869,195),  for  an 
automatic  car  coupler,  which  is  intended  as  an  improvement  on  couplers  of 
the  Janney  or  Master  Car  Builders'  type,  is  only  sustainable,  if  at  all,  by 
confining  it  to  the  precise  form  shown  in  the  specifications  and  delineated 
In  the  drawings,  and  is  not  infringed  by  a  coupler  made  in  accordance  with 
the  Tower  patent.  No.  541,446.     81  Fed.  706,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio. 

The  complainant  below  and  appellant  here  is  engaged  in  the  manufacture 
and  sale  of  an  automatic  car  coupler,  generally  Imown  as  the  **St  Louis  Coup- 
ler," and  made  under  and  in  accordance  with  reissued  patent  No.  10,941,  dated 
June  26,  1888.  The  original  patent  was  No.  3r)i),195,  dated  August  30,  1887. 
Both  the  original  and  reissue  were  to  Madison  J.  Lorraine  and  Charles  T.  Aubin. 
The  object  of  the  bill  was  to  restrain  an  alleged  Infringement  of  said  reissued 
patent  by  the  defendant  company,  which  is  engaged  in  the  manufacture  and 
sale  of  a  rival  car  coupler,  under  a  patent  to  C.  A.  Tower  of  June  18,  1895, 
and  numbered  641,446.  This  patent  Is  for  an  Improvement  on  the  patent 
Issued  to  the  same  patentee,  June  5,  1894,  and  that  was  on  Improvement  on 
the  patent  Issued  to  the  same  patentee,  Octol>er  24,  1893,  No.  507,511.  Upon 
a  final  hearing,  before  Taft,  circuit  judge,  the  bill  of  complainant  was  dlsmlsseJ, 
upon  the  ground  that  the  Tower  device  did  not  Infringe  the  Lorraine  and  Aubin 
patent  The  opinion  of  the  circuit  court  is  reported  in  81  Fed.  706.  The  de- 
fenses were  noninfringement.  Invalidity  of  patent  for  want  of  novelty  and 
I>atentable  invention,  and  that  the  reissued  patent  is  void  for  unlawful  exten- 
sions of  the  claims  of  the  original  patent. 

The  character  of  the  reissued  patent  to  Lorraine  and  Aubin  Is  thus  stated 
In  the  specifications:  "Our  invention  relates  to  that  class  of  car  couplings 
known  as  'vertical  plane,*  and  having  a  pivoted  outwardly  opening  coupling 
head  or  clutch  and  an  extended  arm  or  buffer.  The  object  of  our  Invention 
is  to  provide  a  vertical  plane  coupling  free  from  complicated  parts,  locking  by 
means  of  a  simple  automatic  gravity  pin,  requiring  no  adjusting  and  made 
in  one  piece;    to  provide  a  vertical  plane  coupling  In  which,  when  a  coupling- 
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head  1b  unlocked  and  released,  said  conpllnff-head,  by  reason  of  Its  own  weii^t,. 
will  turn  outwardly  and  open,  and  thus  automatically  set  itself  in  position  to 
effect  a  coupling  with  a  similar  opposing  coupling-head,  which  may  be  either 
open  or  closed;  to  provide  an  improved  and  simplified  means  of  setting  not 
to  couple;  to  so  construct  and  arrange  the  coupling-head  that  it  will  be  un- 
usually strong,  and  to  make  a  coupling  that  will  perform  the  work  under  all 
circumstances,  as  well  on  the  sharpest  curves  as  on  a  tangent,  and  with  the 
greatest  variations  in  height  of  the  opposing  parts.— in  fact,  to  provide  a  car 
coupling  that  will  be  simple  in  construction,  automatic  in  action,  and  free  from 
springs  and  superfluous  and  loose  parts,  that  will  combine  strength  and  dura- 
bility with  simplicity  and  perfection  of  action." 

For  further  illustration,  we  here  set  out  Figs.  1,  2.  8,  5,  9,  and  10,  shown  In 
the  drawings  of  the  patent.  The  drawings  show  but  one  form  and  arrange- 
ment of  a  vertical  plane  coupler,  and  the  specifications  describe  only  that  form, 
and  do  not  suggest  any  modification: 


Fig.  1  is  a  plan  of  draw-head,  with  coupling-head-HSometimes  called  a  ••knuc- 
kled—attached and  dosed.  Fig.  2  is  a  plan  of  coupling-head  detached  from 
draw-head. 


£2G^ 


Fig.  8  is  a  horizontal  section,  showing  lower  half  of  draw-head  separate 
from  coupling  knuckle.     Fig  5  is  a  side  view  of  locking  pin. 
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Fig.  9  is  a  Side  view  of  two  draw-heads,  with  coupling-heads  attached,  about 
to  make  a  coupling,  with  the  left-hand  coupling-head  closed  up  and  locked, 
and  showing  vertical  longitudinal  section  of  draw-head  through  line  X»,  Y»,  of 
Fig.  10. 


f..X» 


Fig.  10  is  a  horizontal  longitudinal  section  of  two  opposing  draw-heads,  with* 
coupling-heads  attached,  about  to  make  a  coupling,  with  left-hand  coupling- 
head  unlocked  and  open,  and  the  right-hand  coupling-head  closed  and  locked. 
The  same  letters  of  reference  refer  to  the  same  parts  throughout. 

In  Fig.  10,  J  Is  the  draw-bar;  R  is  the  draw-head;  B  Is  the  buffer;  A  is  the 
coupling-head,  which  is  pivoted  at  its  center  to  the  draw-head,  and  which, 
viewed  in  position  shown  in  Fig.  2  (which  shows  the  knuckle  of  Fig.  10).  has 
a  general  U  shape;  E  is  pin  that  pivots  coupling-head  to  draw-head;  Ai  is  the 
outer  arm  or  clutch  of  U-shaped  coupling-head;  L  is  rearward  arm  of  U-shaped 
eoupling-head;  H  Is  locking  pin  (said  locking  pin  can  be  either  oblong,  round. 
Or  square);  ♦  ♦  ♦  F  is  hole  In  top  of  draw-head  for  reception  of  locking  pin 
(this  is  not  shown  in  Fig.  10,  but  is  in  Fig.  1);  Fi  Is  hole  which  perforates 
inner  arm  of  coupling-head  for  purpose  of  receiving  locking  pin,  and  F:*  is  a 
hole  In  bottom  of  draw-head  for  same  purpose:  G  is  groove  In  inner  arm  of 
coupling-head  for  guiding  locking  pin  as  hole  Fi  moves  from  or  towards  it;  S 
is  recess  In  arm,  L,  made  to  receive  rib,  Si,  which  is  cast  to  side  of  draw-head. 

The  outer  or  hook  arm  of  the  coupling-head  is  divided  so  as  to  receive  a 
link  when  coupling  with  common  draw-heatl.  The  operation  of  this  coupler,  as^ 
described  in  the  patent,  is  as  follows:  "Should  the  two  similarly  constructed 
draw-heads  approach  each  other  in  the  position  shown  In  Figs.  9  and  10,  the 
arm,  Ai,  of  the  closed  coupling-head,  encounters  the  point  of  the  arm,  L,  of 
the  open  coupling-head,  turning  it  partly  inward,  when  the  point  of  the  arm, 
Ai,  of  the  open  coupling-head,  then  encounters  the  concave  face  of  the  bulTer- 
arm,  B,  which  forces  it  completely  around  to  the  limit  of  its  Inward  movement. 
As  the  coupling-head  turns  inwardly,  the  projecting  knob  or  pin,  Di,  being  at 
the  commencement  of  this  movement  at  the  top  of  the  inclined  or  curved  groove, 
D,  the  upper  side  of  the  groove  travels  up  and  across  the  pin.  Di,  and  by  this 
movement  raises  the  coupling-head  up  into  a  space  left  at  the  top  to  allow  for 
this  upward  movement.     At  the  same  time  the  coupling-head  is  turning,  and^ 
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raising  the  pin.  H,  which  rests  on  top  of  the  inner  arm,  L,  is  guided  in  the 
guide  groove,  G,  towards  the  hole,  F,  and  when  it  Is  over  said  hole  the  pin, 
H.  falls  through  it  and  into  the  hole.  F2,  and  thus  securely  holding  and  lock- 
ing the  coupling-liead.  The  rib,  Si,  fitting  into  the  recess,  S.  is  intended  to 
give  the  coupling-head  a  solid  bearing  again^  draw-head  when  the  coupling 
head  is  locked  by  the  pin,  H.  For  uncoupling,  the  lever  arm.  N,  or  any  suit- 
able device,  is  used.  To  uncouple,  the  arm,  N,  is  raised,  and  this  In  turn, 
through  the  chain,  M,  raises  the  pin,  H.  The  coupling-head  has  then  nothing 
to  retain  and  support  it,  and  as  the  opposing  head  draws  away  from  It  the  ac- 
tion of  gravity  draws  the  coupling-head  down  into  the  vacant  space  beneath, 
and  as  It  falls,  by  reason  of  the  top  of  the  groove,  D,  traveling  down  and  across 
the  knob  or  pin,  Di,  the  coupling-head  turns  and  opens  and  \a  set  into  posi- 
tion for  another  coupling.  Should  both  heads  be  closed  when  desiring  to  make 
a  coupling,  the  pin,  H,  is  raised,  and  the  automatic  action  of  the  coupling-head 
Immediately  opens  and  turns  it  ready  for  coupling.  After  the  coupling-head  is 
open  the  phi,  H,  is  allowed  to  fall,  and  resta  (In  the  position  shown  In  Figs. 
7  and  10)  In  the  groove  and  on  top  of  the  arm,  L,  of  the  coupling-head.  Should 
It  be  necessary  to  set  not  to  couple,  the  lever  arm,  N,  Is  raised  and  pushed  or 
pulled  on  top  of  the  block,  P  (Fig.  9),  and  as  this  keeps  the  pin,  H,  in  a  raised 
position,  the  coupling-head  can  therefore  not  be  locked  and  a  coupling  cannot 
be  effected.  It  is  only  necessary  that  one  pin  be  operated  to  set  to  couple,  to 
uncouple,  or  set  not  to  couple." 

The  claims  of  the  patent  said  to  be  infringed  are  the  1st  2d,  3d,  6th,  7th,  8th, 
10th,  11th,  12th.  18th,  19th,  and  20th,  and  are  as  foUows;  "(1)  The  combina- 
tion of  the  D  -shaped  coupling-head  pivoted  at  its  center,  the  draw-head,  and 
the  automatic  locking  pin,  for  the  purposes  set  forth.  (2)  The  combination  of 
the  D  -shaped  coui)llng-h€ad,  the  draw-head,  the  pivot,  E,  the  inclined  (or  curved) 
groove,  D,  and  the  knob  or  pin,  Di,  for  the  purpose  of  maldng  an  automatically 
opening  coupling-head.  (3)  ITie  combination  of  the  3  -shaped  coupling-head,  the 
groove,  G,  the  draw-head,  the  locking  pUi  resting  on  top  of  the  arm,  L,  when 
the  coupling-head  Is  open,  and  falling  through  the  holes,  F^  and  F^,  when  the 
coupling-head  Is  closed,  and  the  lever  arm  and  chahi,  substantially  as  described." 
"(6)  The  combination  of  the  :d -shaped  coupling-head  having  the  recess,  S,  the 
locking  pin  engaged  with  the  rearward  arm  of  said  coupling-head,  and  the 
draw-head  having  the  rib.  Si,  which  fits  In  the  recess,  S,  only  when  the 
coupling-head  is  closed  for  making  the  coupling-head  firm  and  secure  when 
locked.  (7)  The  combination  of  a  coupling-head  turning  laterally  on  Its  pivot, 
and  having  an  external  arm  extended  to  engage  witJi  and  grip  a  like  fellow  and 
a  rearward  arm  intended  to  engage  with  seme  locking  mechanism,  with  a  draw- 
head  carrying  a  common  gravity  vertically  moving  locking  pin,  said  automatic- 
ally lodging  pin  riding  directly  upon  such  rearward  arm  when  opened,  and 
locking  such  Inner  arm  by  dropping  through  a  hole  perforated  hi  the  inner  arm 
of  the  coupling-head,  substantially  as  described.  (8)  The  combination  of  two 
similarly  constructed  draw-heads  having  3  -shaped  pivoted  automatically  open- 
ing coupling-heads  and  the  automatic  lockhig  pins,  sul)stantially  as  described,  for 
the  purpose  of  making  an  automatic  coupling."  **(10)  The  combination  of  a 
coupling-head,  the  draw-head,  the  groove,  G,  the  locking  pin  resting  on  top  of 
the  arm,  L,  when  the  coupling-head  Is  open,  and  falling  through  the  holes,  Fi 
and  F2,  when  the  coupllner-head  Is  closed,  and  the  lever  arm  and  chain,  substan- 
tially as  described.  (11)  The  combination  of  the  draw-head,  the  pivoted  coup- 
ling-head, and  the  locking  pin,  said  locking  pin  resting  upon  the  Inner  arm 
of  the  coupling-hoad  when  the  coupling-head  is  opened  and  riding  upon  said 
inner  arm  when  the  coupling-head  Is  turned  to  be  closed,  and  said  inner  arm 
beins  grooved  to  receive  and  guide  tlie  locking  pin.  (12)  The  combination  of 
the  draw-head,  the  pivoted  ccupling-head,  and  the  locking  pin,  said  locking  pin 
working  vertically  in  a  i)erforation  in  the  draw-head  and  restmg  directly  upon 
the  inner  arm  of  the  coupling-head  when  the  coupling-head  Is  opened,  riding 
directly  upon  said  inner  arm  when  the  coupling-head  Is  turned  to  be  closed,  and 
dropping  through  said  Inner  arm  to  secure  said  coupling-head  when  closed." 
"(18)  The  combination  of  the  draw-head,  the  pivoted  coupling-head,  and  the  ver- 
tically moving  locking  pin,  the  inner  arm  of  said  coupling-head,  when  the 
coupling-head  is  closed,  being  held  by  said  pin,  and  also  interlocked  with  the 
draw-head  at  a  point  between  tlie  location  of  said  loddug  pin  and  the  coupling- 
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head  pivot,  for  the  purpose  described.  (19)  The  comblnatlcn  of  a  coupling-head 
turning  laterally  upon  its  pivot,  and  havlrg  an  external  arm  Inten.led  to  engage 
with  and  grip  a  like  fellow,  and  an  Inner  arm  intended  to  engage  with  some 
locking  mechanism,  with  a  draw-head  carrying  a  common  gravity  vertically 
moving  locking  pin  riding  directly  and  solely  upon  such  inner  arm  wlien  the 
coui)liug-head  Is  open  and  dropping  to  lock  it  when  closed,  sui^stantially  as  de- 
ficribed.  (20)  The  combination  of  two  similarly  constructed  draw-heads  having 
pivoted  automatically  opening  coupling-heads  and  the  automatic  gravity  locking 
pins,  substantially  as  descrit)ed." 

In  the  original  patent  the  coupling-head  was  described  as  follows:  "A  is  the 
coupling-head,  which  is  pivoted  at  its  center  to  the  draw-head  (said  center  being 
in  direct  line  with  prolongation  of  radius,  a,  b,  of  circle,  a,  b,  c,  and  said  radius 
being  at  right  angle  to  the  line  of  the  draft),  and  which,  viewed  in  position 
shown  In  Fig.  2,  has  a  general  3  shape."  The  clause  in  parentheses  Is  omitted 
in  the  reissue.  The  first  eight  claims  of  the  reissued  patent  are  substantially 
the  same  as  those  of  the  original  patent.  The  remaining  claims  are  not  con- 
tained in  the  original  patent. 

Tlie  Tower  device  boars  a  very  close  general  resemblance  to  that  of  Lorraine 
and  Aubin.     Fig.  1  of  the  Tower  patent  is  this: 
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This  fl^re  is  a  plan  view,  showing  two  coupler-heads,  one  clcsed  and  the 
other  open,  about  to  close.  Figs.  4  and  5,  set  out  below,  show  the  Tower  locking 
device,— Fig.  4  when  the  coupling-head  is  closed,  and  Fig.  6  when  open: 


The  draw-head  is  Identical  with  that  of  the  complainant's  device.  The  opera- 
tion of  this  device  is  thus  described  In  the  opinion  of  the  circuit  court:  "In 
one  of  the  prongs  swings  the  coupling  head,  and  the  other  prong  is  used  as 
a  buffer  kir.  The  knuckle  or  coupling-bead  is  formed  with  an  outer  arm,  b, 
and  an  inner  (and  preferably  longer)  arm,  or  tall,  c,  which  project  substantially 
at  right  angles  to  each  other,  and  the  rear  side  of  the  tall  is  formed  into  a 
hook,  d.  In  order  to  hold  the  knuckle  In  locked  position  (the  position  shown 
in  Fig.  4,  and  at  B,  in  Fig.  1),  an  angled  locking  and  opening  piece  is  set  within 
the  coupler  head,  and  shown  most  clearly  in  Fig.  4  and  Fig.  5.  The  upper  and 
transversely  extending  member,  or  arm,  e,  of  this  angled  piece,  reaches  over  the 
tall  of  the  knuckle.  Its  dependent  block  or  head,  7,.  Is  adapted  to  fit  in  front  of 
and  to  look  the  knuckle  when  in  closed  position,  and  Its  dependent  arm,  f,  which 
extends  downwardly  at  the  rear  of  the  knuckle,  and  Is  substantially  upright 
when  the  knuckle  Is  In  locked  position,  passes  through  a  guide  hole,  g,  in  the  floor 
of  the  coupler.  When  the  knuckle  is  locked,  the  head,  7,  of  the  angled  piece, 
fits  between  the  front  side  of  the  knuckle  tall  and  the  shoulder,  h,  on  the 
coupler-head;  but  when  the  brakeman  raises  the  angled  piece  by  a  link,  or  lifting 
rod,  8,  it  is  raised  above  the  knuckle,  and  out  of  its  path  of  motion.  The  notch, 
i,  on  the  upward  side  of  its  member,  e,  engages  a  projecting  rib  or  shoulder,  9, 
on  the  coupler-head,  which  shoulder  acts  as  a  fulcrum  upon  which  the  arm,  f, 
acquires  a  radial  motion  against  the  rear  side  of  the  tail  of  the  knuckle,  moving 
it  outwardly  into  the  open  space.  The  end  of  the  arm,  f,  will  then  drop  upon 
and  be  supported  by  the  bottom  or  floor  of  the  draw-head  until  the  Imuckle  tail 
swung  back  and  the  operation  of  locking  again  succeeds.  In  this  operation  the 
rear  side  of  the  knuckle  tall  engages  the  arm,  f,  and  moves  the  angled  piece  so  as 
to  carry  the  arm  back  into  a  vertical  position  until  its  lower  end  comes  into 
register  with  the  hole,  g,  and  then  the  angled  piece  will  drop  by  gravity,  its 
arm,  f,  entering  the  hole,  and  its  head,  7,  adjusting  itself  in  front  of  the 
knuckle  tail,  and  locking  the  knuckle.    As  a  security  against  the  jumping  of  the 
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locking  piece  the  opposite  sides  of  the  head,  7,  are  not  in  parallel  vertical  planes, 
but  with  downward  divergent  surfaces."    81  Fed.  Rep.  712. 

John  W.  Manday,  Edmund  Adcoek,  and  Henry  M.  Post,  for  appel- 
lant 

M.  R  Philipp,  T.  W.  Bakewell,  and  E.  A.  Angell,  for  appellee. 

Before  LURTON,  Oircnit  Judge,  and  SEVERENS  and  CLARK, 
District  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
facts,  delivered  the  opinion  of  the  court. 

The  whole  subject  of  car  couplers  has  long  been  a  fruitful  field 
of  invention,  and  no  less  than  6,500  patents  have  been  issued  for 
improvements  in  this  single  device.  The  particular  type  of  coupler 
to  which  both  those  in  contest  belong  is  that  established  by  the 
automatic  vertical  plane  coupler  patented  to  Eli  H.  Janney,  April 
29,  1873,  No.  138,405.  This  was  followed  by  patent  No.  156,024 
of  October  20, 1874,  to  the  same  patentee,  for  an  improvement  upon 
his  original  device,  and  another  in  1879,  and  still  another  in  1882, 
and  on  April  2,  1878,  by  a  reissue  of  his  original  patent,  being  re- 
issue No.  8,153. 

The  narrowness  of  the  field  for  further  invention  in  couplers  of 
the  type  now  in  question  will  not  escape  observation  if  we  exam- 
ine the  devices  covered  by  Janney's  patents.  For  this  purpose  we 
reproduce  Figs.  1  and  4  from  the  drawings  of  the  patent  to  Janney 
of  April  29,  1873: 

^-^  ^  ^.  ^^ 

Be 


Fig.  1  represents  a  top  plan  view  of  two  opposing  couplers  about 
to  make  a  coupling,  one  open,  the  other  closed.  Fig.  4  is  a  trans- 
verse sectional  elevation,  showing  the  tail  of  the  coupler-head  locked 
within  the  recess  of  the  draw-head. 

It  will  be  seen  that  this  device  presents  the  forked  draw-head, 
which  is  one  element  in  each  of  the  claims  of  the  Lorraine  and 
Aubin  patent  here  involved.  One  arm  of  this  draw-head  acts  as 
a  buffer,  and  also  as  a  guard  to  prevent  uncoupling  from  lateral 
motion  of  the  cars;  to  the  other  a  coupling-head  or  knuckle  is  piv- 
oted which  swings  horizontally  on  the  pivot  in  opening  or  closing 
to  couple  or  uncouple,  with  a  twin  knuckle  upon  an  opposing  draw- 
head.  The  draw-head  and  coupling-head  of  Janney's  improvement 
of  1879  is  shown  by  Figs.  1  and  2,  from  the  drawings  of  patent  No. 
212,703: 
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The  form  peached  by  his  improyements  patented  February  21, 
1882,  No.  254,093,  is  shown  by  Figs.  1,  3,  and  6  of  the  drawings: 


Fli  ^.  1 


This  coupler  is  similar  in  construction  to  those  of  Janney's  prior 
patents,  with  the  exception  that  it  has  an  automatic  vertically  mov- 
ing gravity  locking  pin«  It  is  guided  in  holes  at  the  top  and  bot- 
tom walls  of  the  draw-head,  and  moves  freely  in  a  vertical  direction. 
The  locking  device  in  all  the  Janney  patents,  prior  to  1882,  is  a 
spring  latch  engaging  the  tail  or  inner  arm  of  the  coupler-head. 
But  this  patent  of  February  21,  1882,  is  for  a  locking  device  which 
consists  in  a  locking  pin  provided  with  an  inclined  face  and  a  shoul- 
der for  holding  the  pin  in  a  raised  position.  This  pin  extends 
downward  through  a  hole  in  the  top  of  the  draw-head,  and  drops 
behind  the  inner  arm  of  the  knuckle-head  when  open,  and  in  front 
of  it  when  closed,  the  inner  arm  of  the  knuckle  being  also  provided 
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with  a  double  inclined  face  so  as  to  push  the  pin  up  until  the 
knuckle  passes  under,  which  then  drops  by  grsLwity  in  front  of  the 
inner  arm,  and  thus  holds  it  in  a  locked  position. 

In  Figs.  3  and  5,  shown  above,  this  locking  pin  is  shown  with 
a  spring,  b'*,  but  it  is  intended  to  be  used,  and  is  used,  without  such 
spring,  the  specification  stating,  "It  may  be  provided  with  a  spring." 

In  1887  the  Master  Car  Builders'  Association  adopted  a  standard 
shape  of  a  vertical  plane  coupler,  which  was  substantially  that  of 
the  Janney  coupler,  and  fixed  upon  gausres  to  decide  the  limits  al- 
lowed in  variation  of  sizes.  These  gauges  fix  the  dimensions  of  the 
coupler-head  or  knuckle,  and  the  size  and  contour  of  space  between 
knuckle  and  draw-bar.  The  size  and  shape  of  the  tail  of  knuckle, 
method  of  locking,  point  of  pivoting  knuckle-head,  and  location  of 
locking  pin,  were  left  to  discretion  of  the  respective  manufacturerB 
of  couplers.  Couplers  built  on  these  lines  are  known  as  couplers 
of  the  M.  C.  B.  type,  and  to  this  type  both  the  contending  couplers 
belong.  It  follows,  from  what  has  already  been  said,  that  couplers 
of  the  class  to  which  the  Lorraine  and  Aubin  device  belong  were 
old,  and  that  the  most  which  can  be  said  for  the  patent  in  suit 
is  that  it  is  for  an  improvement  upon  other  automatic  gravity  lock- 
ing couplers,  accomplishing  the  same  general  result,  in  much  the 
same  way. 

In  summing  up  the  argument  for  the  patent  in  suit,  counsel  for 
appellant  in  their  brief  say: 

"Lorraine  and  Aubln  were  the  first  to  emhody  in  a  single  coupler  aU  the  ad- 
vantages, without  any  of  the  disadvantages,  of  the  couplers  of  the  old  art." 
"This  [say  appellant's  counsel]  they  accomplish  by  a  new  combination  of  old 
parts.  And  they  were  enabled  to  produce  this  new  combination  by  reason  of 
having  Invented  a  single  new  part,— the  centraUy  pivoted  3  -shaped  knuckle,— 
which  was  the  key  to  the  solution,  and  enabled  the  parts  to  go  together  in  such 
manner  that  all  of  the  numerous  desirable  results  or  features  of  advantage 
could  be  embodied  without  Interference  with  each  other." 

Continuing,  they  say: 

"The  primary  combination  to  which  all  of  this  is  due,  and  which  is  included 
in  all  the  claims  of  the  patent,  consists  in  the  union  of  the  foUowing  parts  In  a 
single  coupler:  (1)  The  Master  C3ar  Builders'  forked  draw-head;  (2)  The  cen- 
traUy pivoted  D -shaped  knuckle;  (3)  The  pivot  pin;  (4)  The  automatic,  riding, 
gravity  actuated  locking  pin." 

In  respect  to  the  defendant's  coupler,  the  same  counsel,  in  conclu- 
sion, say  that  ''it  embodies  this  primary  combination  and  in  its 
mode  of  operation,  and  produces  all  of  its  results  and  embodies  all 
of  its  advantages,  and  is  therefore  an  infringement  of  the  principal 
claims  of  the  patent  in  suit." 

It  must  be  conceded  that,  if  the  patent  in  suit  is  such  as  to  en- 
title it  to  a  liberal  construction  and  a  broad  application  of  the  rule 
as  to  equivalents,  the  device  of  the  defendant  company  is  an  un- 
blushing infringement.  But  this  was  not  the  view  entertained 
by  the  learned  trial  judge,  who,  after  an  elaborate  review  of  the 
prior  art,  reached  the  conclusion  that  the  patent  to  Lorraine  and 
Aubin  could  only  be  sustained  by  confining  it  to  the  precise  form 
shown  in  the  specifications  and  delineated  in  the  drawings  of  the 
31  C.C.A.— 18 
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patent,  and  that  when  thns  limited  the  Tower  device  did  not  in- 
fringe. 

This  claim  to  the  "centrally  pivoted  3  -shaped  knuckle,"  as  a 
"new  part"  "invented"  by  Lorraine  and  Aubin,  is  not  the  subject 
of  any  separate  or  distinct  claim  of  the  patent.  The  knuckle  de- 
scribed is  only  claimed  as  one  element  in  a  combination,  and  the 
combination  is  not  infringed  unless  all  of  the  elements  of  the 
combination  are  found  in  the  infringing  device.  The  invention 
claimed  by  the  patentees  is  the  combination  of  the  elements  men- 
tioned in  the  several  claims  of  the  patent.  This  implies  that  all  the 
rest  is  old,  or,  at  least,  that  the  patentee  does  not,  so  far  as  this 
patent  is  concerned,  claim  the  elements  separately.  The  Corn- 
Planter  Patent,  23  Wall.  181-224. 

But  it  cannot  be  admitted  that  a  z) -shaped  knuckle  is  hew.  If 
this  particular  shape  or  form  of  the  coupling-head  be  regarded  as 
a  limitation  and  as  differentiating  this  element  from  the  L-shaped 
knuckle  of  Janney,  or  the  S-shaped  knuckle  of  Tower  or  Dowling, 
it  is  not  to  be  distinguished  in  form  from  the  coupling-head  of  the 
patent  to  Hien  of  July  26,  1881,  No.  244,724,  nor  Ferguson,  No. 
361,867,  nor  from  the  same  element  in  the  Kling  patent  of  April 
12,  1887,  No.  361,165,  which  issued  upon  an  application  prior  to 
the  application  of  Lorraine  and  Aubin.  For  the  purpose  of  show- 
ing this  conformity  in  form  or  shape  of  the  prior  coupling  knuckles 
of  the  old  art,  we  here  set  out  Figs.  2  and  3  of  the  drawings  of  the 
patent  to  Hien  for  an  automatic  car  coupler: 


FIG. 2. 


nG.3. 


We  also  show  below  Figs.  1  and  2  from  the  drawings  of  the  pat- 
ent to  Kling.  Kling  calls  this  knuckle  a  coupling-hook,  and  de- 
scribes it  as  "my  improved  coupling-hook,  I,"  which  he  says  "is  in 
general  form  similar  to  the  ordinary  ones  in  present  use,  and  is 
provided  with  the  hinge  arm,  i,  and  front  vertical  position  or  head, 
i,  which  is  adapted  to  engage  with  the  head  of  a  similar  hook  to 
couple  them  as  usual."  ^ 
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The  patent  to  Wineman  of  January  29,  1884,  No.  292,724,  also 
«hows  this  same  zd  shaped  coupling  knuckle.  We  here  set  out  Fig. 
1  from  the  drawings  of  that  patent: 
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But  appellant  says  that  these  knuckles  from  the  old  art,  if  zd 
shaped,  are  not  centrally  pivoted,  and  therefore  do  not  answer  to 
this  element  in  the  device  in  suit.  The  expert  of  appellant  says 
that  by  "centrally  pivoted"  is  meant  a  knuckle  pivoted  opposite  the 
gap  between  the  arms  of  the  knuckle.  In  the  original  patent  of 
which  the  patent  in  suit  was  a  reissue,  the  coupling-head  was  de- 
scribed as  "pivoted  at  its  center  to  the  draw-head  [said  center  be- 
ing in  direct  line  with  prolongation  of  radius,  a,  b,  of  circle,  a, 
b,  c,  and  said  radius  being  at  right  angles  to  the  line  of  the  draft]. 
•  •  ♦»  rpjjg  words  in  brackets  are  omitted  from  the  reissue,  but 
the  drawings  of  the  original  show  the  point  of  pivoting  as  described 
in  the  original.  This  drawing  has  been  heretofore  set  out  This 
fact  will  become  important  if  it  shall  be  found  that  the  central 
pivoting  of  this  3  -shaped  knuckle  should  be  treated  as  a  limitation 
of  the  patent  in  suit.  But  in  the  Eling  patent,  as  is  seen  by  an 
inspection  of  Fig.  2  of  that  patent  shown  above,  and  in  Ferguson 
by  Fig.  14,  the  knuckle  is  not  only  3  -shaped  but  centrally  pivoted. 
The  most  that  can  be  said  of  the  patent  in  suit  is  that  it  is  an 
improvement  upon  the  Janney.  The  Janney  has  the  bifurcated 
draw-head,  the  rotary  coupling-head,  and  is  locked  by  a  pin  which 
drops  by  gravity.  The  inner  arm  of  the  coupling-head,  called 
the  "tail,"  when  uncoupled,  projects  out  into  the  cavity  between  the 
arms  of  the  draw-head,  so  as  to  be  struck  by  the  coupling-head  of 
an  opposing  coupler.  Thus,  the  Janney,  itself  a  combination,  ac- 
complishes the  same  result  in  substantially  the  same  way.  The 
unlocking  devices  are  not  here  involved,  and  for  the  present  we 
shall  not  refer  to  them. 

Now,  in  what  respect  is  the  device  in  suit  to  be  differentiated 
from  the  improved  Janney  coupler?  The  great  object  in  secur- 
ing an  automatic  coupler  was  to  avoid  the  necessity  of  having  the 
trainmen  go  in  between  the  cars,  and  with  their  hands  guide  the 
link  and  drop  the  pin,  a  necessity  which  existed  under  the  old 
method  of  coupling  with  link  and  pin,  and  led  to  great  destruction 
of  life  and  limb.  So  great  has  been  the  danger  attendant  upon 
the  old  link  and  pin  methods  of  coupling  that  congress,  in  1893, 
enacted  that  after  January  1,  1898,  it  should  be  unlawful  for  com- 
mon carriers  engaged  in  interstate  traflSc  to  permit  to  be  hauled 
or  used  on  their  lines  any  car  used  in  interstate  traffic  "not  equip- 
ped with  couplers  coupling:  automatically  by  impact,  and  which 
cannot  be  uncoupled  without  the  necessity  of  men  going  between 
the  ends  of  the  cars."  That  a  coupling  by  impact  could  be  made 
automatically  by  the  Janney  device  is  clear.  His  method  of  uncoup- 
ling differed  from  that  of  either  of  the  patents  in  suit  That  oper- 
ation under  his  patent  was  performed  by  a  movement  of  a  lever 
placed  on  the  side  or  top  of  the  draw-head,  which  necessitated  some 
exposure  between  the  ends  of  the  cars  by  the  trainmen  manipulating 
this  lever.  This  defect  led  to  many  attempts  to  improve  on  his 
mode  of  uncoupling  by  the  use  of  springs,  levers,  etc.,  which  are 
the  subject  of  several  patents  discussed  in  Coupler  Co.  v.  Pratt, 
70  Fed.  622,  and  Gould  Coupler  Co.  v.  Trojan  Car-Coupler  Co.,  21 
C.  0.  A.  97,  74  Fed.  794.  Though  defective  in  this  particular,  the 
Janney  devices  have  nevertheless  come  into  most  extensive  use. 
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althongh  a  large  number  of  patents  have  been  since  granted  cover- 
ing mechanisms  which  are  supposed  to  be  improvements  upon  them. 
That  Lorraine  and  Aubin  were  granted  a  patent  for  their  combina- 
tion affords  a  presumption  that  there  is  a  patentable  difference  be- 
tween their  device  and  those  of  Janney  or  any  of  the  many  improv- 
ers who  obtained  patents  between  Janney  and  the  application  of 
Lorraine  and  Aubin.  Boyd  v.  Tool  Co.,  158  U.  S.  260,  15  Sup.  Ct. 
837.  But  the  same  presumption  exists  also  in  favor  of  the  Tower 
patent. 

Confining  ourselves  for  the  present  to  the  first  claim  of  the  patent 
in  suit,  and  comparing  the  combination  there  claimed  of  the  bifur- 
cated draw-head,  the  d -shaped  knuckle  centrally  pivoted,  and  the 
automatic  gravity  locking  pin,  we  find  in  Janney,  Hien,  Wineman, 
Ferguson,  Kling,  Dowling,  and  others  of  the  prior  art  the  same 
forked  draw-head  combined  with  same  form  of  coupling  knuckle 
and  some  form  of  gravity  locking  device,  performing  substantijally 
the  functions  of  the  combination  of  the  first  claim  of  the  patent  in 
suit.  To  distinguish  them  from  the  device  of  complainant,  we 
must  read  into  its  claims  the  description  of  these  elements  found  in 
the  specifications  and  drawings  of  its  patent.  When  we  do  so, 
we  find  some  peculiarities  in  the  form  and  shape  of  the  knuckle, 
in  its  place  of  pivoting,  and  in  the  mechanism  of  the  locking  device, 
not  precisely  paralleled  in  any  one  of  these  devices  of  the  prior 
art,  though  each  element,  considered  separately,  is  found  in  some 
of  them  and  is  old.  Lorraine  and  Aubin  are  at  most  but  mere  im- 
provers upon  Janney  and  upon  those  devices  which  were  confessedly 
but  improvements  upon  Janney.  Unless,  therefore,  their  combina- 
tion, as  claimed  in  the  first  claim  of  their  patent,  shall  develop 
under  examination  some  peculiar  combination  of  old  elements  pro- 
ducing some  new  and  useful  result,  their  patent  cannot  be  sus- 
tained at  all.  The  knuckle  of  the  old  art  assumed  many  shapes. 
In  Janney  it  somewhat  resembles  an  L,  though  the  longer  limb  has 
some  peculiarities  of  form  distinguishing  it  from  the  letter  it  most 
resembles.  In  others  of  the  old  art  this  knuckle  has  more  the 
shape  of  an  S,  as  in  Dowling,  No.  379,888,  and  in  the  patent  to 
Tower,  under  which  the  alleged  infringing  device  is  made.  In 
Btill  others,  as  in  Hien,  Ferguson,  Kling,  and  Wineman,  the  knuckle 
has  a  general  3  shape. 

In  every  one  of  the  old  devices  the  shape  of  the  knuckle  is  made 
to  depend  upon  the  function  it  performs  as  a  part  of  the  locking 
mechanism.  That  the  tail  should  be  long  enough  to  project  into 
the  cavity  of  the  draw-head  is  important  only  if  it  is  desirable  that 
the  tail  should  receive  a  blow  from  the  head  of  the  opposing  knuckle 
to  insure  proper  rotation  and  the  necessary  engagement  of  the  tail 
and  locking  pin.  In  Janney's  device  this  would  seem  to  be  neces- 
sary. The  head  of  the  knuckle  when  open  is  so  presented  to  the 
opposing  head  of  its  twin  as  that  closing  would  not  always  result 
from  the  impact.  But  in  Hien,  Harrington,  Ferguson,  Wineman, 
and  Dowling  the  head  of  the  opened  knuckle  is  presented  to  the 
head  of  the  opposing  knuckle  at  such  an  angle  as  that  closing 
is  insured  without  regard  to  whether  the  tail  is  struck.  In  these 
last-mentioned  devices  the  j)rojecting,  long,  inner  arm  was  therefore 


Digitized  by 


Google 


278  31  C.  C.  A.  REPORTS. 

unnecessary,  and  might  be  omitted  without  interference  with  the 
other  functions  of  the  knuckle.  Still  another  matter  determining 
the  shape  and  form  of  the  knuckle  is  the  character  of  the  locking 
device.  In  Janney  the  pin  is  arranged  to  drop  by  gravity  in  front 
of  the  knuckle.  When  unlocked,  his  pin  is  behind  the  inner  arm 
or  tail  of  the  knuckle.  To  raise  the  pin  and  pass  the  tail  under  it, 
the  face  of  both  the  pin  and  the  tail  of  the  knuckle  are  so  inclined 
as  that  the  effect  of  the  blow  upon  the  front  of  the  tail  forced  the 
pin  up  and  the  tail  under  it,  so  that  by  firravity  the  pin  drops  outside 
the  tail  and  holds  it  locked.  Lorraine  and  Aubin  adopted  a  dififer- 
ent  mode  of  locking.  To  them  it  seemed  desirable  that  the  pin 
should  ride  on  the  tail  of  the  knuckle  until  dropped  by  gravity  into 
a  hole  in  the  tail  and  thus  lock  it  in  position.  This  locking  device 
was,  however,  not  peculiar  to  Lorraine  and  Aubin.  A  locking  de- 
vice in  which  a  gravity  pin  is  carried  on  the  tail  of  the  knuckle 
until  dropi)od  into  a  locking  posilion  is  seen  in  the  patent  to  Richard 
E.  Gray,  No.  261,702,  and  in  Dowling,  No.  379,888,  the  latter  only 
being  of  the  Jauney  type.  Thus,  if  a  gravity  pin  is  to  be  carried 
on  the  tail  of  the  knuckle,  the  latter  must  be  so  shaped  as  to  furnish 
a  surface  upon  which  it  may  ride.  In  Dowling,  the  pin  drops  in 
front  of  the  tail,  as  in  Janney,  but  in  Lorraine  and  Aubin  it  drops 
through  a  hole  in  the  tail  and  a  corresponding  hole  in  the  floor  of 
the  chamber  in  the  draw-head.  This  required,  therefore,  greater 
breadth  of  tail  than  in  Dowling.  The  head  of  Dowling's  knuckle 
swings  when  open  at  such  an  inclination  that  a  blow  thereon  from 
the  head  of  the  closed  opposing  knuckle  insures  rotation  and  se- 
cures locking.  His  tail  need  not,  therefore,  be  long  enough  to  pro- 
ject into  the  space  between  the  arms  of  the  draw-head  to  be  struck 
by  the  head  of  an  opposing  knuckle.  The  head  of  the  knuckle 
of  the  patent  in  suit  is  not  so  pivoted  as  to  insure  rotation  under  all 
conditions  when  struck  by  the  opposing  knuckle.  It  was  there- 
fore important  to  adopt  the  long  tail  of  Janney.  Thus  the  character 
of  the  locking  device  adopted  by  Lorraine  and  Aubin  determined 
the  shape  of  his  knuckle  and  its  place  of  pivoting.  The  patent  it- 
self does  not  specifically  state  any  advantages  in  a  o  -shaped 
knuckle,  except  as  they  are  implied  from  what  is  said  as  to  the 
advantages  of  a  central  pivoting.  Of  this  feature  of  the  patent  the 
specifications  say: 

"The  object  of  pivoting  the  coupling-head  at  its  center  Is  threefold:  ETrst, 
If  the  coupling-head  was  othen;\'ise  pivoted,  by  reason  of  its  shape,  when  un- 
coupled, the  ann,  L,  of  the  unlocked  head  would  bind  with  arm  Ai  of  its  neigh- 
bor, and  prevent  uncoupling  with  facility,  and  this  it  would  do  especially  on 
curves;  second.  If  the  coupling-head  were  pivoted  back  of  its  center  or  in  the 
arm,  L,  it  would  then  be  necessary  to  open  both  heads  to  either  couple  or  un- 
couple, which  would  l)e  unnecessary  and  faulty;  third,  if  the  coupling-head  were 
pivoted  in  its  forward  arm,  Ai,  when  the  coupling-head  was  entirely  open^  the 
arm,  L,  would  then  come  entirely  without  the  draw-head,  and  there  would  be 
nothing  to  support  the  locking  pin  in  a  raised  position,  and  it  would  accord- 
ingly fall,  and  when  coupling  it  would  be  necessary  to  construct  some  mech- 
anism to  automatically  raise  said  locking  pin,  which  would  be  complicated  and 
is  unnecessary." 

The  supposed  advantages  of  the3  -shaped  knuckle  centrally  piv- 
oted, as  stated  by  M.  E.  Dayton,  an  expert  for  complainant,  support* 
the  conclusion  we  reach  that  both  shape  and  point  of  pivoting  are 
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but  incidents  of  the  locking  mechanism  of  the  Lorraine  and  Aubin 
combination.  Mr.  Dayton,  in  stating  the  advantages  of  the  peculiar 
form  of  the  Lorraine  and  Aubin  knuckle,  said: 

"As  to  the  advantaj^es  of  the  3  -shaped  coupling-hook  thus  mounted  in  the 
draw-head,  and  thus  combined  with  a  centrally  placed  locking  pin,  he  must, 
in  my  opinion,  be  a  very  poor  mechanic  to  whom  these  advantages  are  not 
apparent  from  the  described  and  obvious  operation.  The  primary  a<lvantage  is 
that  the  rear  leg  of  the  r) -shaped  coupUng-hook  swings  far  enough  forward  in 
opening  to  bring  its  front  edge  into  the  cavity  of  tbe  draw-head  and  into  the 
path  of  an  approaching  coupling-hook,  while,  at  the  same  time,  its  rear  edge  re- 
mains within  the  chamber  of  the  draw-head  in  position  to  act  as  a  support  for  the 
uplifted  locking  pin.  At  the  same  time,  also,  by  I'euson  of  the  changed  position 
of  the  pivot  pin,  the  front  arm  of  the  coupling-hook  is  opened  and  moved  lateraUy 
far  enough  to  admit  an  opposing  similar  hook,  which  is  closed.  Still  further, 
at  the  same  time,  the  whole  enlarged  and  changed  coupling-hook  is  easily  embraced 
within  the  limits  of  the  inclosed  coupling-head.  Additionally,  the  added  leg  of 
the  :z)  which  gives  the  d  shape  to  the  coupling-hook,  gives  a  rear  surface  to 
the  latter  which  may  abut  broadly  against  a  transverse  rear  wall  of  the  chamber 
in  the  draw-head  to  give  great  strength  in  resistance  of  bumping  strain  sub- 
stantiaUy  in  line  with  the  front  arm  of  the  hook  against  which  such  strains  are 
Initially  applied." 

If  this  knuckle  was  not  shaped  as  it  is,  and  rotated  from  its  center, 
it  would  not  perform  the  double  function  of  projecting  out  into  the 
recess  of  the  draw-head  to  be  struck  by  the  opposing  coupler  and  at 
the  same  time  support  the  pin  when  unlocked.  If  either  of  these 
functions  be  omitted,  and  some  other  locking  device  substituted,  as 
in  Janney,  or  the  advantage  of  the  projecting  tail  be  omitted,  as  in 
Dowling,  then  the  precise  central  pivoting  of  the  knuckle  is  of  no 
direct  advantage.  If  it  be  pivoted  far  enough  from  the  locking  de- 
vice to  prevent  adverse  leverage,  there  is  no  mechanical  reason  for 
central  pivoting  not  due  to  its  peculiar  shape  and  locking  device.  The 
evidence  afforded  by  such  practical  men  as  compose  the  Master  Car 
Builders'  Association  is  of  great  weight;  and  it  is  in  evidence  that 
they  have  recommended  that  the  point  of  pivoting  should  be  2^  inches 
forward  of  a  prolonged  radius  at  right  angles  to  the  line  of  draft, 
of  a  circle  of  which  the  gap  in  the  knuckle  should  form  a  part. 

The  fact  that  the  rear  of  the  tail  has  a  bearing  against  the  rear 
wall  of  the  chamber  in  the  draw-head  is  not  mentioned  in  the  specifica- 
tions, nor  is  any  strength  in  resisting  buffing  blows  claimed  therein 
as  a  result  of  such  abutment  It  is  doubtless  of  some  advantage  of 
the  character  indicated,  but  is  one  found  to  a  large  degree  in  the 
Dowling  No.  379,888.  The  abutment  of  Bowling's  S-shaped  knuckle 
against  the  rear  wall  of  the  recess  in  which  it  is  locked  is  sliown  by 
Fig.  6  from  the  drawings  of  that  patent  shown  below: 
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The  specifications  of  that  patent  say:  "The  rear  wall  of  this  re- 
cess curves  forward,  and  its  outer  or  marginal  portion,  E,  extends  to 
the  lugs,  F  and  C,  and  forms  a  bearing  and  stop  for  the  claw,  N." 
The  tail  of  Bowling's  knuckle  does  not  project  transversely  across  the 
open  recess  of  th^  draw-head  as  in  Lorraine  and  Aubin,  but,  if  it  did, 
we  should  then  have  a  3  -shaped  knuckle  centrally  pivoted,  the  rear 
wall  of  the  chamber  serving  as  a  bearing  for  the  tail  of  the  knuckle. 
As  it  is,  the  buflSng  strains  are  in  part  sustained  by  the  bearing  of  the 
short  tail  of  an  S-shaped  knuckle  against  the  rear  wall  of  the  chamber 
in  draw-head.  But  this  advantage  of  a  parallel  sided  knuckle  having 
a  bearing  against  the  rear  wall  of  the  chamber  in  the  draw-head  is 
more  distinctly  seen  in  the  device  patented  to  P.  Hien,  No.  244,895, 
Figs.  2  and  3  of  which  have  been  shown  in  a  former  part  of  this 
opinion. 

We  reach  the  conclusion  from  these  considerations,  based  upon  the 
history  of  the  prior  art,  that  the  patent  in  suit  can  only  be  supported 
by  limiting  its  claims  to  the  precise  form  of  the  device  described  in 
the  specifications  and  delineated  in  the  drawings.  That  the  combina- 
tion has  some  merit  may  be  conceded,  but  it  is  a  merit  dependent 
upon  slight  changes  in  shape  and  form  of  old  elements,  thereby  en- 
abling the  patentees  to  combine  in  a  slightly  new  way  old  elements 
for  the  purpose  of  doing  substantially  what  they  had  been  doing  in 
the  old  art.  These  changes  are  of  so  slight  a  character,  and  the 
improvement  by  the  new  combination  so  debatable,  that  if  any  liber- 
ality in  construction,  or  in  the  application  of  the  doctrine  of  equiva- 
lents, be  conceded  for  the  purpose  of  including  other  improvers  along 
the  same  lines  within  the  scope  of  this  patent,  it  will  have  the  nec- 
essary effect  of  rendering  it  void  for  anticipation.  "That  which  in- 
fringes if  later,  anticipates  if  earlier."  The  invention  is  in  no  sense 
one  of  primary  character,  and  complainant  upon  this  ground  is  not 
entitled  to  that  range  of  equivalents  accorded  to  such  an  invention. 

In  McCorroick  v.  Talcott,  20  How.  402-405,  the  court  said: 

**If  he  be  the  original  inventor  of  the  device  or  machine  caUed  the  'divider/ 
he  win  have  a  right  to  treat  as  infringers  all  Who  make  dividers  operating  on  the 
same  principle,  and  performing  the  same  functions,  by  analogous  means  or 
equivalent  combinations,  even  though  the  infringing  machine  may  be  an  improve- 
ment of  the  original,  and  patentable  as  such.  But  if  the  invention  claimed  be 
itself  but  an  improvement  on  a  Icnown  macliine  by  a  mere  change  of  form  or 
combination  of  parts,  the  patentee  cannot  treat  another  as  an  Infringer  who  has 
improved  the  original  machine  by  use  of  a  different  form  or  combination  per- 
forming the  same  functions.  The  inventor  of  the  Urst  improvement  cannot 
invoice  the  doctrine  of  equivalents  to  suppress  aU  other  improvements  which  are 
not  mere  colorable  invasions  of  the  first" 

In  Miller  v.  Manufacturing  Co.,  151  U.  S.  207,  14  Sup.  Ct.  318,  Jus- 
tice Jackson,  for  the  court,  said:  "The  range  of  equivalents  depends 
upon  the  extent  and  nature  of  the  invention."  This  is  also  the  rule 
of  the  English  courts  in  regard  to  mere  improvements.  In  Proctor  v. 
Bennis,  36  Ch.  Div.  740,  Lord  Justice  Cotton  said: 

"Where  there  is  no  novelty  in  the  result,  and  where  the  machine  Is  not  a  new 
one,  but  the  claim  is  only  for  improvements  in  a  known  machine  for  producing 
a  known  result,  the  patentee  must  be  tied  down  strictly  to  the  invention  which 
he  claims,  and  the  mode  which  he  points  out  of  effecting  the  improvement." 
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In  Bragg  v.  Fitch,  121  U.  8.  478-483,  7  Sup.  Ct.  981,  the  court, 
speaking  of  an  invention  in  the  light  of  the  prior  art,  said:  "It  is 
one  in  a  series  of  improvements,  all  having  the  same  general  object 
and  purpose;  and  that  in  construing  the  claims  of  his  patent  they 
must  be  restricted  to  the  precise  form  and  arrangement  of  parts 
described  in  his  specifications,  and  to  the  purpose  indicated  therein." 

In  Wells  V.  Curtis,  31  U.  S.  App.  123-158,  13  C.  C.  A.  494,  and  66 
Fed.  318,  this  court  had  occasion  to  consider  this  whole  question  of 
the  range  of  equivalents  where  the  invention  was  but  a  mere  im- 
provement, and  reached  the  conclusion  in  that  case  that  the  inventor, 
where  the  step  in  advance  was  a  slight  one,  must  be  held  rigidly  to 
the  specific  form  of  the  device  he  had  described  and  delineated. 

When  we  come  to  compare  the  complainant's  device  with  that 
made  in  accordance  with  the  Tower  patent,  we  find  that,  although 
defendant's  has  the  forked  draw-head,  it  does  not  have  either  the 
Z)  -shaped  knuckle  centrally  pivoted,  nor  the  automatic  gravity  lock- 
ing pin  of  Lorraine  and  Aubin.  TTie  Tower  knuckle  has  the  shape 
^f  an  S,  and  is  not  centrally  pivoted,  though  nearly  so.  The  change 
in  shape  is  not  merely  colorable,  for  it  in  shape  and  form  is  just  what 
it  must  necessarily  be  in  order  to  perform  its  function  in  co-operation 
with  a  locking  device  which  does  not  necessarily  ride  on  the  knuckle, 
though  it  may  exceptionally  do  so.  If  the  tail  of  the  knuckle  was 
filled  in  to  give  it  the  z>  shape  of  complainant,  a  different  locking  de- 
vice would  be  necessary.  Shaped  as  it  is,  an  absolute  central  pivot- 
ing is  not  necessary  to  its  operation,  and  yet  it  is  pivoted  near  enough 
to  the  center  to  properly  rotate  the  knuckle  and  avoid  adverse  lever- 
age. The  locking  device  is  a  two-legged  pin  or  block.  The  shorter 
leg  drops  by  gravity  outside  the  tail,  and  holds  it  in  a  locked  position. 
The  longer  leg  rides  in  a  groove  in  the  floor  of  the  chamber  in  the 
draw-head.  When  the  device  is  locked,  this  long  leg  drops  behind 
the  tail,  and  through  a  hole  in  the  floor  of  the  draw-head.  When 
the  pin  is  raised  by  the  action  of  trainmen  in  lifting  the  chain  at- 
tached, the  long  leg  rides  under  the  tail  as  a  result  of  the  radial  mo- 
tion given  to  it  by  the  pull  of  the  brakeman  upon  it,  and  ejects  the 
tail  from  the  chamber,  thrusting  it  out  into  the  opening  between  the 
arms  of  the  draw-head,  in  position  to  be  struck  by  an  opposing  coupler 
and  relocked.  The  complainant's  opening  is  the  result  of  the  force 
of  gravity,  which  swings  the  tail  of  the  knuckle  down  an  inclined 
plane,  where  it  remains  open  until  closed  again  by  force.  This,  as 
stated  by  the  circuit  judge,  is  an  automatic  opening,  while  the  open- 
ing in  the  defendant's  coupler  is  the  result  of  the  raising  of  the  lock- 
ing block  through  the  interposition  of  a  trainman.  These  differences 
between  the  two  devices  serve  to  distinguish  the  defendant's  mech- 
anism from  that  of  the  complainant's  quite  as  markedly  as  com- 
plainant's device  is  distinguished  from  the  old  art  If  there  is  a 
patentable  difference  between  the  invention  of  Lorraine  and  Aubin 
and  the  many  devices  prior  in  time  to  them  for  accomplishing  the 
same  result,  there  is  the  same  patentable  difference  between  the  de- 
fendant's coupler  and  that  of  complainant.  Both  are  mere  im- 
provers. The  field  was  a  narrow  one  for  either.  There  is  as  much 
to  distinguish  Tower  from  Lorraine  and  Aubin  as  there  was  to  dis- 


Digitized  by 


Google 


282  31  C.  C.  A.  RBPORTS. 

tinguish  the  latter  from  Janney,  Dowling,  Ferguson,  Wineman,  Kling, 
and  others  who  have  traveled  over  the  same  field.  We  therefore  con- 
clude, that  although  an  8-8haped  knuckle^  not  centrally  pivoted,  in 
combination  with  a  gravity  pin  which  does  not  nonnally  ride  on  the 
tail  of  the  knuckle,  performs  substantially  the  same  functions  as  the 
knuckle  and  gravity  lock  of  the  patent  in  suit,  yet  this  fact  is  not 
enough  to  justify  us  in  finding  infringement  of  a  patent  so  limited 
as  that  of  Lorraine  and  Aubin.  Unless  complainant  is  entitled  to 
a  considerable  range  of  equivalents,  it  cannot  be  said  that  the  ele- 
ments in  the  defendant's  combination  are  identical  with  those  in  the 
first  claim  of  the  patent  in  suit  Such  a  range  of  equivalents  as 
would  bring  the  defendant's  device  within  the  scope  of  the  complain- 
ant's first  claim  would  invalidate  this  claim  upon  the  ground  of  an- 
ticipation. The  elements  included  in  the  first  claim  should  all  be 
read  into  each  of  the  other  claims  here  involved.  Two  of  the  ele- 
ments, the  Z)  -shaped  knuckle  centrally  pivoted  and  the  gravity  pin 
riding  directly  oil  the  tail  of  the  knuckle,  are  not  found  in  the  in- 
fringing device,  limited  as  we  have  limited  the  first  claim.  The 
groove,  G,  and  the  recess,  S,  nor  the  shoulder,  S\  which  are  ele- 
ments in  some  of  the  other  claims,  are  not  found  in  the  infringing 
device,  nor  any  equivalent  for  them,  within  the  limited  range  of 
equivalents  to  which  complainant  is  entitled. 

We  have  not  deemed  it  necessary  to  go  into  the  question  raised  by 
the  criticisms  made  upon  the  reissued  patent,  nor  have  we  deemed  it 
at  all  important,  in  the  view  we  have  as  to  the  question  of  in- 
fringement, to  consider  the  effect  of  the  proceedings  in  the  patent 
oflBce  as  limiting  the  claims  of  the  reissued  patent.  The  decree  of 
the  circuit  court  must  be  aflSrmed  upon  the  defense  of  noninfringe- 
ment    We  express  no  opinion  as  to  the  validity  of  the  Tower  patent 


(87  Fed.  258.) 

PI.IPPIN  V.  KIMBALL  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit     May  3,  1898.) 

No.  239. 

1.  Chancery  Practicr— Suits  against  Recriver — Jury  Trial. 

Where  a  complainaDt,  instead  of  proceeding  at  law,  under  25  Stat  433, 
apralnst  a  receiver  appointed  by  a  federal  court,  Intervenes  In  the  receiver- 
ship proceeding  on  the  chancery  side,  he  waives  his  right  to  trial  by  jury; 
and,  If  the  court  submits  an  issue  of  fact  to  a  Jury,  the  verdict  and  findings 
are  merely  advisory. 

2.  Master  and  Servant— Fellow  Servant. 

One  of  a  gang  of  men  engaged  In  clearing  away  a  railway  wreck  is  a 
fellow  servant  of  the  acting  foreman  of  the  gang,  and  cannot  recover 
damages  from  the  company  for  an  injury  received  through  the  aUeged 
negligence  of  such  foreman. i 

This  case  comes  np  on  appeal  from  the  circuit  court  of  the  United 
States  for  the  Eastern  district  of  Virginia. 

1  See  note  at  end  of  case. 
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Upon  bill  filed  In  the  court  below  by  the  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Company  et  al.  against  the  Norfolk  &  Western  Railroad  Company, 
and  the  proceedings  thereunder,  the  appellees,  F.  J.  Kimball  and  Henry  Fink, 
had  been  appointed  receivers.  While  the  company  was  in  operation,  under 
them,  the  appellant,  one  of  their  employes,  was  injured.  He  intervened  in  the 
main  cause  by  petition,  setting  forth  the  facts  attending  his  injury,  with 
this  alternative  prayer  for  leave  to  file  his  petition,  and  **to  sue  the  receivers 
in  the  circuit  court  of  the  United  States  for  the  Eastern  disti*ict  of  Virginia, 
on  its  common-law  side,  and  that  your  honors  may  order  and  direct  that 
the  said  receivers  do  appear  and  defend  said  suit  whenever  the  same  is  insti- 
tuted, or  that  your  honors  will  malce  the  petitioner  a  party  to  this  cause 
now  pending,  and  direct  an  issue  out  of  chancery  to  settle  the  facts  above 
recited,  and  will  award  such  damages  unto  your  petitioner  as  he  is  entitled 
to  recover  hereby,"  and  for  general  relief.  On  motion  of  the  petitioner 
leave  was  given  to  him  to  file  the  petition,  which  was  done,  and  the  receiv- 
ers were  ordered  to  answer  the  same.  The  answer  was  filed  as  directed,  and 
on  motion  of  the  petitioner  a  jury  was  Impaneled  to  try  the  issues  raised  upon 
petition  and  answer.  These  issues  grew  out  of  the  allegations  of  these 
pleadings.  The  petition,  after  stating  that  the  petitioner  was  in  the  employ- 
ment of  the  receivers  as  a  yard  hand,  and  that  his  duties  were  confined  to 
labor  upon  section  22,  alleges  that  he  was  ordered  by  the  foreman  of  his 
section  to  go  with  him  to  the  scene  of  a  train  wreck  upon  section  21,  for  the 
purpose  of  assisting  in  removing  a  certain  wrecked  train  of  the  company 
from  the  track;  that  he  had  no  knowledge  of  this  kind  of  work,  but  that  he 
obeyed  orders,  and  went  to  the  wreck,  and  worked  under  the  direction  and 
control  of  Emmett  Ferrell,  sometimes  called  Hanna,  who  was  not  a  regular 
manager  of  such  work,  but  was  that  day  a  substitute  for  B.  C.  Hanna,  the 
regular  manager;  that  by  reason  of  the  inexperience  of  Emmett  Ferrell, 
sometimes  called  Hanna,  and  by  reason  of  the  negligence  and  carelessness  of 
the  officers  and  agents  of  the  receivers,  and  also  by  reason  of  defective  appli- 
ances used  in  and  about  the  wreck,  the  derrick  which  was  then  and  there 
used  was  negligently  and  carelessly  upset,  and  fell  over  and  upon  the  left 
foot  of  the  petitioner,  crushing  it,  and  necessitating  its  amputation.  The  an- 
swer says  that  Emmett  Ferrell  (called  Hanna  in  the  petition)  was  not  man- 
ager of  the  wreck  car,  but  acting  foreman  wrecker.  It  denies  that  he  was 
either  ignorant  or  inexperienced,  and  avers  that  he  was  thoroughly  competent 
for  the  work.  It  denies  that  there  was  any  carelessness  or  negligence  on 
the  part  of  any  of  their  agents  or  employes,  or  that  there  were  any  defective 
appliances,  or  that  defective  appliances  had  anything  to  do  with  the  accident, 
which  was  one  of  thpse  inexplicable  and  unavoidable  accidents  that  are 
liable  to  occur  with  the  best  management;  and  that  the  danger,  if  any,  was 
as  apparent  to  petitioner  as  any  one  else.  A  jury  having  been  impaneled, 
testimony  was  taken  before  the  judge  who  ordered  the  trial  and  a  verdict 
was  found  by  the  jury  on  the  issues  joined  for  the  petitioner,  fixing  his 
damages  at  $13,500.  The  respondents  entered  a  motion  to  set  aside  the  verdict 
on  the  grounds  that  It  was  contrary  to  the  law  of  the  case,  contrary  to  the 
evidence  in  the  case,  unsustained  by  the  evidence,  and  that  the  damaged 
were  excessive.  The  court  below,  "being  of  the  opinion  that  the  negligence, 
if  any,  was  that  of  a  fellow  servant  with  petitioner,  and  that  the  damages 
awarded  are  excessive,"  set  aside  the  verdict,  and  dismissed  the  petition. 
The  case  comes  here  on  five  assignments  of  error.  The  first,  second,  and 
third  assign  as  error  the  setting  aside  of  the  verdict,  and  not  entering  a 
decree  thereon  for  the  petitioner.  The  fourth  assigns  as  error  the  dismissal 
of  the  petition  on  the  ground  of  negligence  of  a  fellow  servant,  because  the 
persons  through  whose  negligence  the  accident  occurred  were  not  fellow  serv- 
ants of  the  petitioner,  because  the  accident  was  caused  by  defective  appli- 
ances, and  because  the  person  whose  negligence  caused  the  accident  was 
known  to  be  unfit  and  improper.  The  fifth  assigns  as  error  the  holding  the 
damages  excessive. 

Edmund  Waddill,  Jr.,  and  Edpjar  Allen,  for  appellant. 
Robert  M.  Hughes,  for  appellee* 
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Before  GOFF  and  SIMOKTOX,  Circuit  Judges,  and  PAUL,  Dis- 
trict Judge. 

SIMONTON,  Circuit  Judge  (after  stating  the  facts).  The  appel- 
lant, Flippin,  could  have  proceeded  in  an  action  at  law  against  the 
receivers  without  leave  of  the  court.  25  Stat.  433,  Act  1888.  Of 
his  own  accord  he  intervened  in  a  suit  in  equity,  and  submitted  him- 
self to  the  jurisdiction  of  the  court.  By  doing  this  he  waived  his 
right  to  a  trial  by  jury,  for  it  is  a  fundamental  principle  that  the  right 
of  trial  by  jury,  considered  as  an  absolute  right,  does  not  extend 
to  cases  of  equity  jurisdiction.  If  it  be  conceded  or  clearly  shown 
that  a  case  belongs  to  this  class,  the  trial  of  questions  involved  in 
it  belongs  to  the  court  itself,  no  matter  what  may  be  its  importance 
or  perplexity.  Barton  v.  Barbour,  104  U.  S.  133.  This  case  be- 
ing one  of  equitable  jurisdiction  only,  the  court  was  not  bound  to 
submit  any  issue  of  fact  to  a  jury,  and,  having  done  so,  was  at  lib- 
erty to  disregard  the  verdict  and  findings  of  the  jury,  either  by  set- 
ting them,  or  any  of  them,  aside,  or  by  letting  them  stand,  and  al- 
lowing them  more  or  less  weight  in  its  final  hearing  and  decree  ac- 
cording to  its  own  view  of  the  evidence  in  the  cause.  Improvement 
Co.  V.  Bradbury,  132  U.  S.  509,  10  Sup.  Ct.  177.  So,  when  the  court 
below,  in  accordance  with  the  prayer  of  the  petition,  ordered  an 
issue  out  of  chancery  to  try  the  issues,  the  verdict  was  only  ad- 
visory, and  not  conclusive  upon  the  court.  It  had  the  right  to  dis- 
regard it,  and  even  to  render  a  decree  contrary  to  it.  Watt  v. 
Starke,  101  U.  S.  247.  These  authorities  dispose  of  the  assignments 
of  error  which  look  to  the  result  of  the  verdict  of  the  jury.  It  was 
for  the  court  below  alone  to  determine  its  force  and  effect,  and  this 
court  cannot  deny  its  right  to  disregard  it. 

Having  set  aside  the  verdict,  the  circuit  court  proceeded  to  con- 
sider the  case,  and  dismissed  the  petition.  This  was  in  accordance 
with  rules  of  equity  procedure.  A  similar  course  was  sustained  by 
the  supreme  court  in  Kohn  v.  McNulta,  147  U.  S.  238,  13  Sup.  Ct. 
298.  It  is  alleged  as  error  that  the  court  dismissed  the  petition  upon 
the  ground  that  the  negligence,  if  any,  causing  the  accident,  was  that 
of  a  fello^  servant  of  the  petitioner.  The  as8ig:nments  of  error  pro- 
ceed upon  the  grounds  that  the  foreman  in  charge  of  the  wreck  was 
wholly  incompetent  for  the  performance  of  his  duty;  that  the  ap- 
pliances used  were  defective,  and  that  superior  officers  of  the  re- 
ceiver were  present  directing,  in  whole  or  in  part,  the  operations; 
and  that  the  foreman  in  charge  of  the  wreck  was  entirely  inefficient; 
and  that  in  no  event  was  he  the  fellow  servant  of  petitioner.  As 
this  is  an  ap])eal  in  equity,  we  must  examine  the  testimony,  which 
is  spread  out  in  full  on  the  record.  The  petitioner,  at  the  time  of  the 
accident,  was  24  years  of  age.  He  had  been  in  the  employment  of 
the  receivers  one  month  as  a  section  hand,  and  had  seen  service  be- 
fore on  railroads  for  two  months  and  a  half.  The  wreck  occurred 
about  two  miles  from  Crewe,  where  he  was  employed,  and  he  was 
ordered  by  his  section  master  to  go  with  other  hands  to  the  wreck 
to  assist  in  clearing  the  track.     The  gang  engaged  in  this  work  was 
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made  up  of  hands  from  several  parts  of  the  road,  who  were  under 
the  direction  of  Emmett  Hanna  or  Ferrell.  This  man  was  the 
adopted  son  of  Capt.  B.  C.  Hanna,  who  was  wrecking  master,  and 
was  his  chief  assistant,  acting  for  him  in  his  absence.  On  this  day 
the  elder  Hanna  was  engag^  on  another  part  of  the  road.  The 
evidence  shows  that  Emmett  Ferrell  had  the  perfect  confidence  of  his 
chief;  that,  notwithstanding  his  youth  (he  was  either  22  or  23),  he 
had  had  large  experience;  and  he  enjoyed  among  the  railroad  people 
the  reputation  of  a  skillful  and  eflBcient  man  in  charge  of  wrecks. 
It  also  appears  from  the  evidence  that  on  the  day  of  the  accident  he 
was  in  full  charge,  and  although  there  were  present  Sowers,  the 
track  supervisor.  Wells,  the  road  foreman  of  engines,  Sanderson,  as- 
sistant superintendent  of  the  motive  power,  and  perhaps  other  offi- 
cials, none  of  them  assumed  charge  of  the  wreck,  as  it  was  not  in  the 
line  of  their  duties,  but  left  everything  to  Ferrell.  Nor  does  the 
preponderance  of  the  evidence  lead  to  the  conclusion  that  the  appli- 
ances used  were  defective.  It  is  true  that  in  the  beginning  a  rope 
used  at  the  derrick  broke,  but  nothing  occurred  as  the  result  of  it, 
and,  the  rope  having  been  mended,  or  another  substituted,  no  further 
break  occurred.  The  accident  probably  occurred  because,  the  cars 
not  having  been  fastened  to  the  track,  there  was  too  much  weight 
upon  the  derrick,  and  a  lateral  strain.  These  caused  it  to  upset, 
and  so  the  petitioner  was  hurt.  If  there  was  negligence  in  this,  it 
was  the  negligence  of  Emmett  Ferrell,  who  was  at  the  time  directing 
the  operations,  and  himself  assisting  in  arranging  the  blocks  to  the 
wheels  of  a  car.  These  blocks  were  not  regularly  prepared,  but 
were  made  of  fence  rails,  parts  of  cross-ties,  and  wood  picked  up  on 
the  track.  Evidence  was  offered  showing  that  on  one  system  of  rail- 
ways wrecking  cars  always  carried  blocks  prepared  for  and  suitable 
to  this  puri)ose.  But  there  is  no  evidence  of  a  custom  or  usage  of 
this  character;  nor  is  there  evidence  that  ordinary  blocks,  obtained 
as  those  were  on  this  occasion,  do  not  serve  their  purpose.  It  must 
be  remembered  that  there  is  no  presumption  of  negligence  in  this 
ease  against  the  defendant,  the  action  being  by  an  employ^  against  an 
employer.  The  burden  is  on  the  petitioner.  Kailroad  Co.  v.  Bar- 
rett, 166  U.  S.  617, 17  Sup.  Ct.  707.  So  the  case  really  turns  upon  the 
point,  which  controlled  the  circuit  court,  if  the  accident  was  the  re- 
sult of  negligence,  the  negligence  was  that  of  Emmett  Ferrell;  and 
the  question  is,  was  he  the  fellow  servant  of  the  petitioner?  He 
was  the  foreman  or  acting  foreman  of  a  wreck  car  at  the  wreck. 
His  position  is  thus  explained  by  Mr.  Sanderson,  who  seems  to  be  an 
intelligent  witness: 

"He  is  a  boss  or  acting  foreman  at  that  time  in  charge  of  a  gang  or  col- 
lection of  men  who  may  have  been  gathered  up  as  has  been  most  convenient; 
exactly  the  same  relative  position  as  a  section  foreman  or  car  foreman  would 
be  with  a  gang  working  under  him.*' 

In  determining  this  question  it  is  unnecessary  to  quote  the  multi- 
tude of  decisions  bearing  upon  it,  often  contradictory,  and  frequently 
obscure.  The  general  rule  is  well  stated  in  a  note  to  I^ilroad  Co.  v. 
Smith,  8  C.  G.  A.  670  (s.  c.  59  Fed.  903),  quoting  for  its  support  many 
authorities: 
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"It  makes  no  difference  in  the  application  of  the  rule  exempting  the  master 
from  liability  for  injuries  to  his  servants  for  the  acts  of  the  co-servants  that 
the  one  receiving  the  injury  is  inferior  in  grade  and  subject  to  the  orders  of 
the  one  by  whose  negligence  the  injury  is  caused,  if  both  are  engaged  iu  the 
same  general  business,  accomplishing  one  and  the  same  general  purpose." 

We  held  in  Thorn  v.  Plttard,  8  U.  S.  App.  597,  10  C.  C.  A.  352,  and 
62  Fed.  232,  that  section  men  and  laborei-s  on  repair  trains,  being  en- 
gaged in  the  common  purpose  of  keeping  the  railroad  in  order,  are 
fellow  servants.  In  Deavers  v.  Spencer,  25  U.  S.  App.  411,  17  C.  C. 
A.  215,  and  70  Fed.  480,  this  court  held  that  a  track  hand,  who  was  in- 
jured by  the  alleged  negligence  of  the  track  foreman  while  he  waB 
working  on  a  railroad,  was  the  fellow  servant  of  the  foreman,  and 
could  not  recover  against  the  receivers  for  the  injuries  he  had  suffered. 
In  the  circuit  court  of  appeals  of  the  Fifth  circuit — McGrath  v.  Rail- 
way Co.,  23  U.  S.  App.  86,  9  C.  C.  A.  133,  and  60  Fed.  555— it  was  held 
that  "a  railroad  employ^,  who  was  one  of  a  gang  of  men  employed 
to  remove  a  wreck,  cannot  recover  from  the  company  for  injuries 
caused  by  the  negligence  of  the  wreck  master,  who  has  charge  of  the 
wrecking  car."  And  in  Railway  Co.  v.  Rogers,  13  U.  S.  App.  547, 
6  C.  C.  A.  403,  and  57  Fed.  378,  the  same  court  held  that  the  acting 
foreman  of  a  gang  of  laborers  engaged  in  repairing  a  bridge  was  the 
fellow  servant,  engaged  in  the  same  employment,  with  a  member  of 
the  gang  who  was  injured  by  the  falling  of  a  piece  of  timber  during 
the  repairs  of  the  bridge.  Besides  this,  the  petitioner  is  a  man  ma- 
tured. He  was  in  the  employment  of  the  receivers  as  ^  section  hand 
to  work  on  the  track.  He  was  not  placed  in  a  position  of  undisclosed 
danger;  but  he  was  doing  work  whose  risks  were  obvious.  Neces- 
sarily he  assumed  those  risks  when  he  went  on  with  his  work,  and  the 
mere  happening  of  the  accident  cannot  impute  negligence  to  his 
employer.  Kohn  v.  McNulta,  147  U.  S.  238,  13  Sup.  Ct.  298.  The 
judgment  of  the  circuit  court  is  affirmed. 

NOTE. 

Who  Are  Fellow  Servants.^ 
i.    In  General. 

[a]  (Ala.  Sup.  1896)  The  relation  of  master  and  servant  does  not  exist  be- 
tween a  convict  and  one  who  has  contracted  with  the  state  for  convict 
labor,  the  convict  being  a  mere  prisoner  in  custody  of  the  contractor  as  his 
keeper.  Hence  a  convict  Is  not  a  fellow  servant  of  employes  of  the  con- 
tractor with  whom  he  works  In  a  common  employment,  nor  of  fellow  con- 
victs engaged  in  the  same  work.— Bucka lew  v.  Railroad  Co.,  20  South.  606, 
112  Ala.  146. 

[bl  (Ind.  Sup.  1897)  Rev.  St  1894,  §  7083,  subd.  4,  providing  that  the  rule 
of  feUow  servants  shall  not  apply  "where  such  hijury  was  caused  by  the 
negligence  of  any  person,  in  the  service  of  such  corporation,  who  has  charge 
of  any  signal,  telegraph  office,  switch  yard,  shop,  round-house,  locomotive 
engine,  or  train  upon  a  railway,"  does  not  enlarge  the  class  of  vice  princi- 
pals so  as  to  include  brakemen.  The  words  "switch  yard"  were  not  in- 
tended to  be  separated  by  a  comma,  so  as  to  make  servants  having  tempo- 
rary charge  of  a  switch  vice  principals.— Railway  Co.  v.  Little.  48  K.  E.  862. 

[c]  (Ind.  App.  1807)    An  employ^  authorized  to  perform  duties  which  are 

»Tbl9  note  Is  supplementary  to  notes  by  the  same  title  to  Railroad  Co.  v.  Smith,  8  C. 
C.  A.  (JJ8,  and  to  Railway  Co.  v.  Johnston,  9  C.  C.  A.  596. 
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clearly  the  master's  duties  is  to  that  extent  a  vice  principal.— Peirce  v. 
OUver,  47  N.  E.  485.  18  Ind.  App.  87. 

[d]  (Ind.  App.  18*J8)  If  the  injury  was  caused  by  another  servant  vrhile 
performing  a  duty  which  he  owed  to  the  master,  he  is  a  fellow  servant- 
Telegraph  Ck).  V.  Bower.  49  N.  E.  182.  » 

[e]  (Minn.  Snp.  1890)  Plaintiff,  with  others,  was  employed  as  a  sectionman 
in  repairing  defendant's  main  tracli,  by  taking  up  rails,  putting  in  new  ties. 
and  then  replacing  the  rails.  The  work  had  to  be  done  with  great  and 
extraordinary  haste,  in  order  to  avoid  danger  to  trains  that  were,  or  might 
be,  approaching.  While  engaged  in  performing  this  work  with  this  degree 
of  haste,  and  while  he  and  another  sectionman  were  carrying  a  heavy  iron 
rail,  plaintiff  was  injured  by  his  fellow  servant's  negligently  releasing  his 
hold  on  the  rail  and  letting  it  fall.  Held,  that  plaintiff's  employment  in- 
volved an  element  of  hazard  or  danger  which  contributed  to  the  injury,  and 
which  was  peculiar  to  the  "railroad  business,"  and  that,  therefore,  Gen.  St. 
18d4,  i  2701,  making  railway  companies  liable  to  their  servants  for  the  neg- 
ligence of  their  fellow  servants,  applied.— Blomqulst  v.  Railway  Co.,  67  N. 
W.  804,  65  Minn.  C9. 

[f  J  (Neb.  Sup.  1898)  A  shipper  of  live  stock  by  accepting  a  pass  permitting 
him  to  accompany  the  stock  and  attend  it  in  transit  does  not  become  the 
servant  of  the  carrier,  and  is  therefore  not  within  the  fellow-servant  rule.— 
Railroad  Co.  v.  Crow,  74  N.  W.  lOGG. 

[g]  (Utah  Sup.  1807)  When  the  master  furnishes  a  safe  place  and  safe  ap- 
pliances, considering  the  work  to  be  performed,  and  the  servant,  by  his 
negligence,  renders  the  place  unsafe,  without  the  master's  fault  or  knowl- 
edge, the  servant  does  not,  in  such  a  case,  become  the  vice  principal,  and 
his  knowledge  is  not  the  knowledge  of  the  principal  so  as  to  render  him  liable. 
—Anderson  v.  Mining  Co.,  50  Pac.  815. 

2,  Servants  Charged  with  the  Duty  of  Furnishing  Safe  Appliances  or  Remedy- 
ing Defects — In  OeneraL 

[a]  (N.  Y.  Sup.  1897)  A  subordinate  employ^  does  not,  by  being  placed  in 
charge  of  a  particular  appliance  used  about  his  work,  become  the  repre- 
sentative of  the  master,  charged  with  the  duty  of  seeing  that  reasonably  safe 
and  proper  appliances  are  furnished,  so  as  to  render  the  master  liable  for 
injury  to  a  co-employ6,  caused  by  his  negligence  in  respect  to  the  appliance 
In  his  charge.— Crowell  v.  Thomas,  46  N.  Y.  Supp.  137,  18  App.  Div.  520. 

fbl  (Wash.  Sup.  1897)  Where  a  master  commits  to  another  the  duty  of  pro- 
viding safe  appliances,  such  person  becomes  a  vice  principal,  whose  failure 
is  that  of  the  master.— Ogle  v.  Jones,  47  Pac.  747,  16  Wash.  319. 

fc]  (Wis.  Sup.  1896)  Where  the  duty  of  a  master  to  furnish  a  reasonably 
safe  place  for  an  employ^  to  work  is  delegated  to  another  employ6,  such 
employ^  is  not,  as  regards  the  performance  of  such  duty,  a  fellow  servant 
of  the  other,  and  his  negligence  is  that  of  the  master.— Eingartner  v.  Steel 
Co.,  68  N.  W.  664,  94  Wis.  70,  and  ai  Lawy.  Rep.  Ann.  503. 

3. Appliances. 

[al  (T7.  S.  C.  C.  A.  9th  Circuit  1898)  Deceased  was  employed  as  a  dumper 
engaged  in  unloading  coal,  hoisted  from  a  vessel  in  large  buckets,  to  which 
were  attached  pieces  of  rope  called  **tails,"  which,  in  the  operation  of  dump- 
ing, the  dumpers  took  hold  of,  to  steady  and  pull  the  buckets  towards  them. 
These  tails  were  made,  spliced,  and  put  on  the  buckets  by  the  dumpers, 
the  rope  being  furnished  by  the  employer.  The  giving  way  of  one  of  these 
tails,  from  not  being  properly  spliced,  resulted  in  the  fall  of  deceased  through 
a  hatchway,  and  his  consequent  death.  Held,  that  the  negligence  was  that 
of  fellow  servants,  for  which  the  employer  was  not  responsible.— Ryan  v. 
Smith,  29  C.  C.  A.  427,  85  Fed.  758. 

[b]  (Colo.  Sup.  1895)  A  person  employed  by  a  mine  owner  to  timber  a  drift 
so  as  to  provide  a  safe  place  for  the  miners  who  were  running  the  drift  to 
work  in  is  not  a  fellow  servant  of  the  miners.— Grant  v.  Varney,  40  Pac. 
771,  21  Colo.  329. 

[c]  (Colo.  Sup.  1896)  That  a  rule  of  the  company  makes  it  the  conductor's 
duty  to  see  to  the  proper  adjustment  of  switches  does  not  make  him  a  vice 
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principal  of  the  company  as  to  a  train  hand  injured  by  a  switch  being  left 
open.— Kailroad  Co.  v.  Slpes,  47  Pac.  287,  23  Colo.  226. 

[d]  (Colo.  App.  1895)  When  It  appears  that  the  decedent  was  killed  by  the 
negligence  of  the  mine  boss  appointed  under  the  coal-mining  act  of  1885, 
which  compels  his  appointment,  makes  it  his  duty  to  attend  to  the  mine  and 
make  it  safe  to  work  in,  and  subjects  him  to  punishment  in  case  of  failure, 
and  It  does  not  appear  that  he  had  any  authority  over  the  workmen,  other 
than  that  prescribed  by  statute,  he  and  decedent  are  fellow  servants,  and 
the  company  is  not  liable  for  his  negligence.— Iron  Co.  v.  Lamb,  40  Pac.  251, 
6  Colo.  App.  255. 

[e]  (111.  Sup.  1897)  The  timber  man  employed  in  a  coal  mine  to  prop  the 
roof  is  not,  as  a  matter  of  law,  a  fellow  servant  of  one  employed  as  a 
driver  in  hauling  coal  in  the  mine.  Whether  they  are  fellow  servants  is  a 
question  of  fact  for  the  Jury.— Coal  Co.  v.  Scheiher,  47  N.  E.  1052.  167  lU.  539. 

[f]  (111.  Sup.  1898)  Servants  while  engaged  in  building  a  lumber  pUe,  and 
allowing  certain  boards  to  project  on  which  scaffolds  might  be  constructed, 
are  not  fellow  servants  of  one  who  had  no  hand  in  such  work,  but  who  was 
injured  by  the  breaking  of  such  boards  while  afterwards  attempting  to 
build  a  scaffold  thereon.  Judgment  (1897)  68  111.  App.  523,  affirmed.— Lumber 
Co.  V.  Ligas.  50  N.  E.  225,  172  IlL  315. 

[g]  (111.  App.  189G)  The  carpenters  who  build  a  scaffold,  and  the  bricklay- 
ers who  work  upon  it,  are  not  to  be  regarded  as  fellow  servants,  in  consid- 
ering the  question  of  the  proper  construction  of  the  scaffold,  when  such 
carpenters  are  under  a  different  foreman,  and  the  work  is  entirely  disasso- 
ciated.—Wood  v.  Gumm,  07  111.  App.  518. 

[h]  (Iowa  Sup.  1897)  A  miner  and  one  charged  with  the  duty  of  keeping 
the  mine  safe  are  not  fellow  servants.— Blazenic  v.  Coal  Co.,  72  N.  W.  292, 
102  Iowa,  706. 

[i]  (La.  Sup.  1894)  Where  the  engineer  in  charge  of  defendant's  boilers 
and  machinery  was  informed  of  the  dangerous  condition  of  a  boiler,  but  he 
took  no  steps  to  discontinue  its  use  or  remedy  the  defect,  and  it  exploded 
three  hours  afterwards,  held,  that  defendant  is  liable  for  the  death  of  an 
employ^  who  was  killed  thereby.— Mattlse  v.  Manufacturing  Co.,  16  South. 
400,  46  La.  Ann.  1535. 

[J]  (Mich.  Sup.  1894)  Plaintiff  was  employed  by  defendant,  a  builder  of 
steel  vessels,  to  go  over  the  work  and  supply  omitted  rivets  after  the  riveters 
of  the  plates  of  a  vessel  were  through,  and  was  injured  by  the  breaking 
of  a  scaffold.  He  and  the  carpenters  who  built  the  scaffold  were  continu- 
ously employed  by  defendant,  and,  through  their  respective  foremen,  were 
under  the  supervision  of  one  superintendent,  together  with  artisans  of  the 
various  other  trades  among  which  the  work  was  apportioned.  Bdd,  that 
defendant  was  not  liable  for  plaintiff's  injury,  It  being  occasioned  by  the 
negligence  of  a  fellow  servant— Beesley  v.  F.  W.  Wheeler  &  Co.,  61  N.  W. 
658.  103  Mich.  190. 

[k]  (Mich.  Sup.  1897)  A  master  had  In  a  storehouse  at  C.  suitable  appli- 
ances for  bridge  building,  and  directed  a  foreman  to  select  from  them  a  rope 
to  be  used  by  the  laborers  under  him  at  M.,  80  miles  away.  The  rope  proved 
defective,  and  a  laborer  was  injured.  Held,  that  In  the  selection  the  fore- 
man represented  the  master.— Thomas  v.  Railroad  Co.,  72  N.  W.  40. 

[1]  (Miss.  Sup.  1894)  Failure  to  have  sand  in  the  dome  of  a  locomotive  is 
not  failure  to  provide  a  safe  appliance,  but,  as  regards  a  brakeman  injured 
thereby  while  coupling  cars,  the  negligence  of  the  engineer  or  fireman 
whose  duty  it  is  to  fill  It,  and  these  are  his  fellow  servants  in  the  same  de- 
partment of  labor.— Railroad  Co.  v.  Jones,  16  South.  300. 

[m]  (Mo.  Sup.  1894)  W^here  a  railroad  company  knew  that  a*  car  was  de- 
fective, and  so  marked  it,  and  ordered  It  to  be  taken  out  of  a  train  and  put 
on  the  repair  track,  but  its  servants,  in  violation  of  such  order,  placed  It 
in  a  train,  without  any  danger  mark  on  it,  their  negligence  is  that  of  the 
company,  in  respect  to  its  duty  to  furnish  safe  appliances,  and  not  the  neg- 
ligence of  fellow  servants  of  another  employi^,  who  is  injured  by  such  de- 
fects.—Rodney  V.  Railway  Co.,  28  S.  W.  887,  127  Mo.  676. 

[n]  (N.  Y.  Sup.  1896)  A  new  wick  In  the  headlight  of  a  locomotive,  to  re- 
place an  old  one.  is  a  supply,  and  not  a  repair;    and  where  a  rule  of  the 
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railroad  company  requires  the  engineer  to  see  that  the  headlight  is  in  order, 
and  he  fails  to  do  so,  in  consequence  of  which  a  fireman  on  another  train 
is  injured,  the  injury  is  the  result  of  the  negligence  of  a  fellow  servant- 
Simpson  V.  Railroad  Co..  39  N.  Y.  Supp.  464,  5  App.  Div.  614. 

[o]  (N.  Y.  Sup.  1S97)  A  servant  of  plaintiff,  who,  as  an  incident  to  his  work, 
was  obliged  to  construct  a  scaffold,  was  unable  to  find  suitable  materials 
about  the  premises,  and  he  so  informed  the  foreman,  to  whom  he  had  been 
directed  to  report  when  employed.  The  foreman  told  him  to  use  an  appli- 
ance that  had  been  used  in  another  kind  of  work.  This  appliance  was  not 
suitable  for  plaintifTs  work,  and  the  foreman  undertook  to  adapt  it  thereto, 
after  w^hich  he  told  plaintiff  that  it  was  a  good  scaffold,  and  to  go  on  with 
his  work.  Held,  that  the  foreman  was  not  a  fellow  servant  with  plaintiff 
as  to  the  construction  of  such  scaffold,  but  was  a  vice  principal.— Richards 
V.  Hayes,  45  N.  Y.  Supp.  234,  17  App.  Dlv.  422. 

[p]  (N.  Y.  Com.  PL  1895)  While  plaintiff  was  employed  by  defendant  In 
carrying  goods  over  a  gang  plank  which  was  secured  at  each  end  by  ropes, 
one  of  the  ropes  broke,  causing  the  injury  complained  of.  It  was  the  duty 
of  defendant's  foreman  to  see  that  the  plank  was  properly  secured,  and  de- 
fendant kept  a  supply  of  rope  on  hand  for  the  use  of  the  foreman  and  his 
men.  Hdd,  that  the  neglect  of  the  foreman  in  not  properly  securing  the 
plank  was  the  neglect  of  a  fellow  servant.— Conway  v.  Railroad  Co.,  34  N. 
Y.  Supp.  113,  13  Misc.  Rep.  53. 

[q]  (N.  Y.  City  Ct  Brook.  1894)  Where  a  workman  is  injured  by  the  fall 
of  a  derrick,  occasioned  by  the  neglect  of  another  employ^  in  charge  of  the 
derrick  to  provide  a  check  rope,  the  master  is  not  liable.— Jenkinson  v.  Car- 
Un,  30  N.  Y.  Supp.  530,  10  Misc.  Rep.  22. 

[r]  (Ohio  Sup.  1894)  A  "filler"  in  a  coal  mine,  whose  duty  it  is  to  post  and 
prop  the  roof  of  the  mine,  is  a  fellow  servant  of  the  miner.— Mining  Co.  v. 
Clay's  AdmT,  38  N.  E.  610,  51  Ohio  St  542. 

[s]  (Wis.  Sup.  1894)  Persons  employed  to  build  scaffolds  around  a  boat  for 
the  use  of  riveters  working  thereon  are  not  fellow  servants  of  the  riveters.— 
Cadden  v.  Steel-Barge  Co.,  60  N.  W.  800,  88  Wis.  409. 

4.  Bepairs, 

[a]  (Ark.  Sup.  1895)  One  employed  by  a  railroad  company  as  foreman 
over  a  crew  whose  duty  It  is  to  repair  bridges  and  trestles,  and  who,  for 
such  purpose,  is  supplied  by  the  company  with  cars  in  which  he  boards  the 
crew,  the  company  moving  the  cars  as  required,  is  a  fellow  servant  of  the 
engineer  of  a  train  which  collides  with  one  to  which  his  cars  are  attached, 
and  he  cannot  recover  for  personal  injuries  received.— Railway  Co.  v.  Heuson, 
32  S.  W.  1079,  61  Ark.  302. 

[b]  (111.  Sup.  1895)  The  question  whether  a  railroad  section  hand  and  a 
force  of  men  employed  in  building  and  repairing  the  railroad  fences  under 
a  different  foreman  were  fellow  servants  is  one  of  fact— Railroad  Co.  v. 
O'Brien,  40  N.  E.  1023,  155  111.  630. 

[c]  (Ind.  Sup.  1894)  The  foreman  of  a  railroad  company's  machine  shop, 
who  neglects  to  repair  a  defect  in  an  engine  of  which  he  has  notice,  is  not, 
as  respects  the  duty  to  repair  such  defect,  the  fellow  servant  of  a  brakeman 
who  is  injured  because  of  such  defect.— Railway  Co.  v.  Stein,  39  N.  E.  246, 
140  Ind.  61. 

[dl  (Iowa  Sup.  1894)  A  workman,  employed  by  a  vice  principal  to  put  a 
place  of  work  in  proper  repair,  does  not  become  himself  a  vice  principal, 
but  is  a  fellow  servant  with  one  working  in  the  place  being  repaired,  and 
who  has  been  employed  by  the  same  authority  as  himself.— Fosburg  v.  Fuel 
Co.,  61  N.  W.  400,  93  Iowa,  54. 

[el  (Minn.  Sup.  189G)  A  track  repairer  employed  by  an  electric  street-rail- 
way, company  Is  a  fellow  servant  of  a  motorman  employed  by  the  company, 
and  hence  cannot  recover  for  injuries  resulting  from  the  failure  of  the  latter 
to  give  timely  warning  of  the  approach  of  a  car,  as  required  by  the  rules.— 
Lundquist  v.  Railway  Co.,  67  N.  W.  1006,  65  Minn.  387. 

[f]  (Tex.  Civ.  App.  1895)  A  car  repairer,  working  in  a  separate  yard  from 
a  "hostler,"  is  not  a  fellow  servant  of  such  hostler,  nor  of  the  switchmen  In 
such  other  yard,  particularly  while  on  a  car  under  orders  to  proceed  to 
31  C.C.A.— 19 
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another  place  and  assist  in  repairing  damages  caused  by  a  wreck.— Railway 
Co.  V.  Keller,  32  S.  W.  847,  11  Tex.  Civ.  App.  569. 

[k1  (Tex.  Civ.  App.  1897)  Evidence  that  the  engineer  to  whom  a  trainman 
reported  the  loss  of  the  engine  step,  and  who  promised  to  replace  the  same, 
was  charged  with  the  duty  of  reporting  to  defendant  company  any  defects 
In  the  engine,  warranted  a  finding  that  said  engineer  was  the  vice  principal 
of  defendant  so  far  as  to  bind  the  latter  by  the  promise.— Railway  Co.  v. 
BIngle,  41  8.  W.  90. 

[h]  (Wis.  Sup.  1895)  A  car  repairer  and  a  switchman  are  fellow  servants. 
—Smith  V.  Railway  Co.,  65  N.  W.  ia3,  91  Wis.  503. 

6.  Servants  Charged  with  the  Duty  of  Inspection. 

[a]  (U.  S.  C.  C.  A.  7th  Circuit)  A  car  Inspector  Is  not  the  fellow  servant 
of  a  brakeman.— (1894)  Railroad  Co.  v.  Myers,  11  C.  C.  A.  439,  63  Fed.  793: 
(1895)  Railroad  C3o.  v.  Mansberger,  12  C.  C.  A.  574,  65  Fed.  196. 

[bl  (V.  S.  C.  C.  A.  7th  Circuit,  1895)  A  locomotive  engineer,  charged  with  the 
duty  of  Inspecting  his  engine,  is  not,  in  respect  to  such  duty,  a  fellow  serv- 
ant of  a  hostler's  helper  engaged  In  switching  engines  in  the  railroad  yard.— 
Railroad  Co.  v.  Mulligan,  14  C.  C.  A.  547,  67  Fed.  569. 

[c]  (U.  S.  C.  C.  A.  5th  Circuit,  1895)  A  person  employed  by  a  railroad  com- 
pany to  Inspect  Its  locomotive  boilers,  and  cause  repairs  to  be  made  .when 
necessary,  is  not  a  fellow  servant  of  other  employes  about  the  yards  of  the 
company.— Railway  Co.  v.  Thompson,  17  0.  C.  A.  524,  70  Fed.  944,  and  71 
Fed.  531;   Same  v.  Dietz,  Id. 

[d]  (U.  S.  C.  C.  A.  8th  Circuit,  1896)  When  a  miner  Is  charged  with  the  duty 
of  going  through  the  mine  from  time  to  time  and  Inspecting  It,  and  seeing 
whether  It  Is  free  from  gas,  he  Is  discharging  a  personal  duty  of  the  master, 
and  while  thus  engaged  is  not  a  fellow  servant  of  the  other  miners.— Gowen 
V.  Bush,  22  C.  C.  A.  196,  76  Fed.  349. 

[e]  (III.  App.  1894)  Whether  an  employ^  of  a  railroad  company  engaged  In 
coupling  cars  in  Its  yard  Is  a  co-servant  of  Its  yard  masters  and  Inspectors 
is  a  question  of  fact.— KImel  v.  Railroad  Co.,  55  111.  App.  244. 

[f]  (Ind.  Sup.  1894)  One  employed  by  defendant  to  inspect  cars  furnished 
by  a  railway  company,  and  to  shift  them  to  a  point  where  they  could  be 
loaded.  Is  ia  fellow  servant  of  one  employed  to  load  them,  and  defendant  is 
not  liable  for  injuries  to  the  latter,  caused  by  defects  In  the  cars  which  the 
former  negligently  failed  to  discover  and  guard  against— Neutz  v.  Coke  Co., 
38  N.  E.  324,  139  Ind.  411. 

[g]  (Ky.  App.  1896)  A  conductor  of  a  freight  train,  and  a  person  employed 
at  a  railroad  station  to  Inspect  cars  and  ascertain  if  they  are  in  a  safe  condi- 
tion, are  not  fellow  servants.- Railroad  Co.  v.  Hllllard,  37  S.  W.  75. 

fh]  (Mass.  Sup.  1894)  In  an  action  by  a  brakeman  for  personal  Injuries, 
under  a  count  alleging  that  defendant  failed  to  have  sufficient  competent 
Inspectors  of  cars  received  by  It  from  other  roads,  by  reason  of  which  he 
was  injured,  he  cannot  recover  on  account  of  the  neglect  of  an  Inspector,  he 
being  a  fellow  servant,— Bowers  v.  Railroad  Co.,  38  N.  B.  508,  162  Mass.  312. 

[i]  (Neb.  Sup.  1808)  A  station  agent,  whose  duty  It  is  to  set  brakes  on  cars 
left  at  his  station,  but  who  Is  not  charged  with  the  duty  of  inspecting  or 
repairing  the  brakes.  Is  not  a  follow  servant  of  a  car  Inspector.— Railroad  Co. 
V.  Kellogg,  74  N.  W.  454. 

[jl  (N.  Y.  Sup.  1896)  Where  a  master  furnishes  a  sufficient  quantity  of 
timber  for  beams  to  be  used  in  a  structure  in  course  of  erection,  and  provides 
for  their  inspection,  in  order  that  defective  beams  may  be  rejected,  the 
inspection  Is  merely  a  detail  of  the  work,  and  the  inspector  is  a  fellow 
servant  of  those  at  work  on  the  structure.— Stourbridge  v.  Railroad  Co.,  41 
N.  Y.  Supp.  128,  9  App.  Dlv.  129. 

[k]  (N.  Y.  Sup.  1896)  One  Intrusted  with  inspection  of  a  boiler  is  a  repre- 
sentative of  the  master.— Egan  v.  Railroad  Ck).,  42  N.  Y.  Supp.  188.  12  App. 
Dlv.  556. 

[1]  (N.  Y.  Com.  PI.  1895)  A  yard  brakeman  and  another  employ^  in  the 
same  yard,  who  Is  charged  with  the  inspection  and  repair  of  cars,  are  not 
fellow  servants.— Jennings  v.  Railroad  Co.,  33  N.  Y.  Supp,  585,  12  Misc.  Rep. 
408. 
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fm]  (Ohio  C.  C.  1894)  A  railroad  brakeman  and  one  whose  duty  it  is  to 
Inspect  all  ears  coming  into  the  yards  whore  such  bralceman  is  at  work,  are 
fellow  serrants  within  the  rule  exempting  the  master  from  liability  for  their 
injuries.— Railway  Co.  v.  Lamphere,  9  Ohio  Cir.  Ct.  R.  203. 

€.  Servants  Charged  with  the  Duty  of  Instructing  or  Warning  Others. 

[a]  (I'.  S.  D.  (\  Cal.  IMMJ)  The  mate  of  a  vessel  engaged  between  decks  with 
a  gang  of  men  in  loading  lumber  sent  down  from  a  wharf  through  a  chute, 
and  a  workman  on  the  wharf,  under  charge  of  a  foreman,  whose  duty  it 
was  to  give  warning  of  the  sending  of  pieces  of  lumber,  were  fellow  serv- 
ants.—Hermann  V.  Mill  Co.,  71  Fed.  853. 

lb]  (Ala.  Sup.  iwrr>  Where  the  only  difference  in  C.'s  and  plaintiff's  em- 
I»loyment  was  that  C.  was  authorized  to  instruct  plaintiff  to  do  certain  work, 
while  plaintiff  was  employed  in  building  a  telegrapli  line,  under  proper 
directions,  this  did  not  constitute  C.  a  vice  principal.— Cable  Co.  v.  Hulsey,  22 
South.  854.  115  Ala.  193. 

[c]  (N.  M.  Sup.  1897)  A  coal-mining  company's  employ^,  whose  duty  it  is 
to  make  rounds  of  inspection,  and  advise  the  miners,  as  they  go  to  work, 
of  the  condition  of  their  places  as  to  the  presence  of  dangerous  gases,  repre- 
sents the  company  in  the  discharge  of  that  duty.— Railroad  Co.  v.  Deserant, 
49  Vfic.  807. 

[d]  (X.  Y.  Sup.  1897)  A  foreman,  while  engaged  in  repairing  or  altering  a 
machine  by  wiring  in  a  movable  table,  and  giving  suitable  instructions  to  an 
unskilleil  employ6  in  respect  to  its  use,  in  performance  of  the  duty  of  the 
master  as  his  alter  ego,  is  not  a  fellow  servant.— Strauss  v.  Manufacturing 
Co.,  48  N.  Y.  Supp.  425,  23  App.  Div.  1. 

[e]  (N.  Y.  Sup.  1898)  In  respect  to  the  duty  of  instructing  a  servant  about 
machinery  at  which  she  is  placed  at  work  by  a  foreman,  he  is  the  alter  ego 
of  the  master,  and  not  a  fellow  servant  of  plaintiff.— O'Connor  v.  Barker,  49 
N.  Y.  Supp.  211,  25  App.  Div.  121. 

\f\  (X.  Y.  Sup.  1898)  Deceased  was  employee  inside  a  caisson  fitted  over 
the  pillars  of  a  bridge,  which  were  filled  with  masonry,  and  were  being 
blasted  as  the  caisson  sank.  He  had  been  employed  for  two  days,  during 
which  blasting  was  carried  on  continuously.  When  a  blast  was  about  to  be 
lired,  notice  was  given  the  men.  At  the  time  deceased  was  killed,  the  man 
firing  the  blast  did  not  give  sufficient  notice  to  enable  deceased  to  reach  a 
place  of  safety.  Hrld,  that  his  death  was  caused  by  the  negligence  of  a  fel- 
low servant,  for  which  defendant  was  not  resi>onsible.— Gallagher  v.  McMul- 
len,  49  N.  Y.  Supp.  734.  25  App.  Div.  571. 

Igl  (Utah  Sup.  1897)  Tlaintiff  was  a  pusher  in  defendant's  mine,  which  em- 
ployed three  sliifts  of  men.  and  from  each  shift  a  pusher  was  selected  to 
direct  the  work,  receiving  50  cents  per  day  more  than  his  fellow  workmen. 
Blasting  was  done  in  the  bottom  of  the  shaft,  and  the  reports  counted  after 
each  blast  to  see  if  there  were  any  missed  holes.  The  pushers  reported  to 
their  successors  the  number  of  missed  holes,  but,  if  the  outgoing  pusher 
failed  to  report,  the  oncoming  pusher  made  inquiry,  and  this  was  a  rule 
adopted  by  the  pushers  for  their  security.  Over  the  shifts  was  a  foreman 
of  the  mine,  who  was  never  notified  about  missed  holes.  The  shift  preced- 
ing plaintiff's  went  off  work  leaving  some  of  the  holes  unexploded.  the 
♦»xploslon  of  which  caused  the  Injury  to  plaintiff.  IhJd,  that  as  to  each  other 
the  pushers  were  fellow  servants.— Anderson  v.  Mining  Co.,  50  Pac.  815. 

7.  Common  Master. 

[al  <U.  S.  C.  C.  A.  9th  Circuit,  1895)  An  engine  hostler  and  wipi>r  employed 
bj  a  railroad  company,  in  charge  of  a  locomotive,  taking  it  from  the  coal 
bunkers  to  the  roundhouse  in  tiie  yards  of  a  terminal  company,  and  a  car 
accountant  employed  by  the  terminal  company,  were  not  fellow  servants.- 
Railroad  Co.  v.  Craft,  1(5  C.  C.  A.  175,  (59  Fed.  124. 

[b]  (U.  S.  C.  C.  A.  7th  (Circuit,  1897)  A  brakeman  on  a  train  of  a  lessor  rail- 
road company,  which  is  using  the  leased  tracks  jointly  with  the  lessee,  under 
the  general  regulation  and  control  of  tlie  latter,  is  not  a  fellow  servant  witli 
those  in  charge  of  a  train  owned  by  the  lesst^e,  with  which  the  former  train 
ioU  ides.— Bos  worth  v.  Rogers,  27  C.  C.  A.  ;'.8.-».  82  Fed.  975. 
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[c]  (i:.  S.  D.  C.  N.  Y.  1890)  Whore  one  employed  to  do  repair  work  on  ship- 
board by  day's  labor  sends  his  servant  to  do  the  work  in  his  place,  the 
servant  Is  to  be  regarded  as  the  fellow  servant  of  the  ship's  carpenter,  in 
respect  to  an  injury  to  him  resulting  from  alleged  negligence  of  the  carpenter. 
—Saunders  v.  The  Coleridge.  72  Fed.  676. 

[d]  (D.  C.  181M)  A  porter  of  a  Pullman  car  run  as  a  part  of  a  train,  under  a 
contract  between  the  Pullman  Company  and  a  railway  company,  Is  not  a 
fellow  servant  of  a  switchman  In  the  employ  of  the  railway  company.— Hugh- 
son  V.  Railroad  Co..  2  App.  D.  C.  98. 

[e]  (Mo.  Sup.  1804)  A  porter  of  a  palace  car,  whose  duties  are  to  collect 
fares  and  wait  on  passengers  In  such  car,  and  who,  by  his  contract  with  the 
car  company,  and  the  contract  between  the  latter  and  the  railroad  company, 
is  subject  to  the  rules  of  the  railroad  company,  Is  not  a  fellow  servant  of  the 
engineer  and  conductor  operating  the  train  of  which  such  car  is  a  part- 
Jones  V.  Railway  Co.,  28  S.  W.  883,  125  Mo.  666. 

[f]  (N.  J.  Sup.  1895)  To  constitute  the  relation  of  fellow  servants,  the  serv- 
ice must  be  under  the  same  master,  and  the  employment  must  be  one  having 
a  common  object.— Hardy  v.  Railroad  Co.,  81  Atl.  281,  57  N.  J.  Law,  505. 

[gl  (N.  J.  Sup.  1890)  A  milling  company  contracted  with  a  railroad  com- 
pany to  furnish,  at  a  specified  price,  the  materials  for  rebuilding  certain  rail- 
road bridges  of  the  latter  company,  and  also  skilled  workmen  to  make  the 
repairs.  The  workmen  furnished  were  previously  In  the  regular  employ  of 
the  milling  company,  and  after  entering  on  the  new  work  continued  to  bo 
paid  by  It,  though,  after  payment,  that  company  was  repaid  by  the  railroad 
company  with  an  added  percentage.  The  work  was  done  under  direction 
of  the  railroad  company's  engineers,  but  foremen  of  gangs  were  among  the 
men  furnished.  Held,  that  the  railroad  company  could  not  complain  that 
It  was  submitted  to  the  Jury  whether  one  of  the  men  so  furnished,  not  a 
foreman,  was  In  Its  employ,  and  hence  not  entitled  to  recover  of  It  for  in- 
juries received  while  engaged  In  said  work  as  a  result  of  the  negligence  of  a 
locomotive  engineer  employed  by  the  railroad  company.— Railroad  Co.  v. 
Hardy,  34  Ati.  986. 

[h]  (N.  Y.  Sup.  1805)  The  trainmen  of  a  railroad  company  which  runs  its 
trains  over  the  road  of  defendant  company,  under  a  contract  by  which  de- 
fendant's superintendent  arranges  all  the  time  tables  and  controls  the  con- 
ductors of  the  other  company,  are  not  fellow  servants  with  defendant*^ 
employes,  though  the  same  person  Is  general  manager  of  both  roads,  and 
one  person  Is  superintendent  of  both  on  the  division  where  the  accident  oc- 
curred,—TIemey  V.  Railroad  Co.,  32  N.  Y.  Supp.  627,  85  Hun,  146. 

[11  (N.  Y.  Sup.  1896)  Defendant's  railroad  was  also  used  by  the  P.  Com- 
pany under  an  agreement  between  the  two  companies  providing  that  each 
pay  a  share  of  the  expense  of  keeping  the  road  in  proper  condition,  In- 
cluding the  wages  of  yard  master,  switchmen,  etc.;  that  the  railroad  and 
the  employes  referred  to  in  the  agreement  should  be  under  the  exclusive 
direction  of  defendant;  and  that,  such  employes  **belng  Joint  employes,  and 
being  paid  by  each  party  In  proportion  to  the  business  done  by  such  party. 
It  Is  agreed  that  each  party  shall  be  responsible  for  the  acts  of  such  Joint 
employes  when  engaged  In  that  party's  business."  Held,  that  a  switchman 
was  not  a  fellow  servant  of  the  trainmen  of  the  P.  Company.— Strader  v. 
Railroad  Co.,  33  N.  Y.  Supp.  761,  86  Hun,  613. 

[J]  (N.  Y.  Sup.  1895)  A  deck  hand  of  a  vessel  discharging  a  cargo  of  wheat 
into  an  elevator  is  not  a  fellow  servant  of  a  "scooper,"  who  works  In  the  hold 
of  the  vessel  shoveling  out  the  wheat,  where  entire  charge  of  the  work  Is 
given  to  a  **bos8  scooper"  appointed  by  the  elevator  company,  and  he  is  paid 
by  the  company  a  share  of  its  charge  for  transferring  the  wheat  to  the  ele- 
vator, and  the  boss  scooper  employs,  discharges,  and  pays  the  scoopers,  but 
has  no  control  c^er  the  vessel  or  its  crew,  or  the  work  performed  by  them 
on  the  vessel  while  the  work  of  unloading  Is  in  progress.— Kane  v.  Transpor- 
tation Co.,  35  N.  Y.  Supp.  581,  90  Hun,  65. 

[k]  (N.  Y.  Sup.  1896)  One  who  rents  a  room  containing  machinery  operated 
by  men  employed  by  the  lessor  is  the  master  of  the  men  so  employed,  where 
they  are  engaged  wholly  with  his  work,  and  subject  entirely  to  his  control; 
and  they  are  the  fellow  servants  of  a  person  employed  by  the  lessee  to  work 


Digitized  by 


Google 


NOTE    TO    FMPPIN    V,   KIMBALL.  293 

under  the  direction  of  one  of  them.— Rozelle  v.  Rose,  39  N.  Y.  Supp.  3G3,  3 
App.  Div.  132. 

[1]  (N.  Y.  Sup.  1897)  Plaintiff,  while  in  the  employ  of  a  third  party  as  a 
teamster,  was  temporarily  hired  by  him  to  defendant,  and  set  to  hauling 
6tone  under  the  direction  of  defendant's  foreman,  and  with  the  assistance  of 
his  servants,  and,  while  performing  such  service  for  defendant,  was  Injured 
through  the  negligence  of  one  of  his  assistants.  Held  that,  as  defendant  was 
plaintiff's  master  at;  the  time  of  such  Injury,  and  was  also  the  master  of  the 
person  whose  negligence  caused  the  injury,  such  person  and  plaintiff  were 
fellow  servants.— Cunningham  v.  Improvement  Co.,  46  N.  Y.  Supp.  954,  20 
App.  Div.  171. 

[m]  (Ohio  C.  C.  1896)  A  contractor,  employing  plaintiff,  contracted  to  han- 
dle ore  for  a  dock  company,  and  to  furnish  the  laborers,  subject  to  the  ap- 
proval of  the  company,  while  the  company  was  to  furnish  the  necessary  ma- 
chinery, and  men  to  operate  the  same.  By  the  negligence  of  the  person  in 
charge  of  the  hoist,  an  iron  bar  was  allowed  to  fall  upon  plaintiff,  to  his 
injury.  HrlJ,  that  the  person  in  charge  of  the  hoist  was  a  fellow  servant  of 
plaintiff,  for  whose  negligence  the  dock  company  was  not  liable.— McCafferty 
V.  Dock  Co.,  11  Ohio  Cir.  Ct.  R.  457,  1  O.  C.  D.  262. 

[n]  (Pa.  Sup.  1894)  Plaintiff,  an  employ^  of  an  iron  company,  who  was 
injured,  while  unloading  cars,  by  their  being  suddenly  shifted,  was  not  a 
fellow  servant  of  the  shifting  crew,  though  the  shifting  was  done  under  or- 
ders of  the  iron  company's  foreman  in  charge  of  the  unloading,  nor  was 
plaintiff  a  quasi  employ^  of  defendant,  within  Act  April  4,  1868,  relieving 
defendant  from  liability  for  injuries  to  such  persons  through  the  negligence 
of  its  employes.— Noll  v.  Ralhroad  Co.,  30  Atl.  157,  163  Pa.  St  504. 

[o]  (Tex.  Civ.  App.  1896)  A  complaint  in  an  action  by  a  railroad  porter 
against  the  company  and  an  express  company  for  injuries  received  while 
assisting  an  express  messenger  to  unload  goods  from  an  express  car,  alleging 
that  defendants  had  a  common  arrangement  for  unloading  express  matter, 
whereby  the  servants  of  one  assisted  those  of  the  other,  and  that  the  injury 
was  caused  by  the  negligence  of  the  express  messenger  in  unloading  some 
of  the  goods,  showed  that  plaintiff  and  such  messenger  were  fellow  serv- 
ants.—Railway  Co.  V.  Taylor,  35  S.  W.  855. 

[p]  (Can.  Sup.  1894)  Whether  a  workman  of  a  gas  company  laying  a  main 
in  a  public  street  was  a  fellow  servant  with  plaintiff,  a  plumber  procured  by 
the  gas  cohipany  from  his  employer  for  certain  work,  was  a  question  of 
fact  for  the  jury.- Gaslight  Co.  v.  ^atfield,  23  Can.  Sup.  Ct  164. 

S.  Common  Employment — In  General, 

[a]  (111.  Sup.  1895)  It  is  proper  to  charge  that  to  constitute  fellow  serv- 
ants, the  servants  should  be  actually  co-operating  at  the  time  of  the  injury 
in  the  particular  business  in  hand,  or  their  usual  duties  should  bring  them 
into  habitual  consociation  with  each  other,  so  that  they  might  exercise  an 
influence  upon  each  other  promotive  of  proper  caution  for  their  personal 
safety.— Railroad  Co.  v.  O'Brien,  40  N.  E.  1023,  155  III.  630. 

[b]  (111.  App.  1896)  That  an  employ^  was  only  temporarily  engaged  at  a 
particular  task,  and  had  no  acquaintance  with  his  co-laborers,  does  not  bar 
the  application  of  the  doctrine  of  fellcrw  servants.— Klees  v.  Railroad  Co., 
68  III.  App.  2U. 

[c]  (III.  App.  1897)  Fellow  servants  are  employes  of  a  common  master 
whose  duties  bring  them  into  habitual  association,  and  who  exercise  a  mu- 
tual influence  promotive  of  caution.— Lumber  Co.  v.  Ligas,  (i8  111.  App.  523. 

fdl  (S.  C.  Sup.  1897)  Persons  employed  in  a  common  undertaking  sustain 
towards  each  other  the  relation  of  fellow  servant  when  exercising  the  or- 
dinary duties  of  their  employment,  even  when  they  work  apart  and  cannot 
see  each  other.— Wilson  v.  Railway  Co.,  28  S.  E.  91. 

9.  Railroad  Employes, 

fa]  (U.  S.  C.  C.  A.  6th  Circuit  1895)  A  telegraph  operator  at  a  station  on  a 
railroad  and  the  engineer  of  a  train  running  on  the  road  are  fellow  servants. 
-  Itailroad  Co.  v.  Camp,  13  C.  C.  A.  233,  65  Fed.  952. 

lb]  (IlL  App.  1893)    A  **hostler"  and  a  "helper"  in  the  employ  of  a  railroad 
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company  are  feljow  servants,  their  duty  being  to  talce  care  of  engines  at  a 
roundhouse.— Railroad  Co.  v.  Massig,  50  111.  App.  (UMi. 

[c]  (III.  App.  1893)  Kailroad  section  men,  and  members  of  the  "fence  gang," 
are  not  fellow  servants,  though  the  section  foreman  temporarily  instructs 
the  foreman  of  the  "fence  gang*'  where  and  how  work  is  to  be  done  on  or 
near  his  section.— Railroad  Co.  v.  O'Brien,  53  111.  App.  198. 

[d]  (111.  App.  1894)  A  station  agent,  having  charge  of  defendant's  station 
grounds,  side  tracks,  etc.,  is  not  a  fellow  servant  of  a  brakeman  on  a  pile- 
driver  train,  so  as  to  prevent  a  recovery  by  the  latter  for  injuries  caused  by 
the  negligence  of  the  former  In  leaving  a  car  on  a  side  track  too  close  to  the 
main  track  to  allow  the  brakeman's  train  to  pass.— Railroad  Co.  v.  Biggs, 
53  111.  App.  550. 

[e]  (111.  App.  1804)  A  hostler  in  a  railroad  company's  roundhouse  is  a  fel- 
low servant  of  another  employ^  of  the  company  engaged  in  shoveling  coal, 
drying  sand,  wiping  engines,  and  doing  whatever  other  work  he  is  directed 
to  do  about  the  roundhouse  and  yards.— Clay  v.  Railroad  Co.,  56  111.  App.  235. 

[f]  (111.  App.  1894)  A  gripman  and  one  of  a  wrecking  crew  in  the  employ 
of  a  cable  street-railway  company  are  not  fellow  servants.— Railway  Co.  v. 
Dwyer,  57  111.  App.  440. 

[g]  (111.  App.  1  Mil)  A  railroad  engineer  Is  not  the  fellow  servant  of  the 
baggageman  of  the  same  train.— Railroad  Co.  v.  Swan,  70  III.  App.  331. 

[hj  (111.  App.  \SU7)  A  foreman  and  gang  of  men  were  building  stone  walls 
for  a  railroad  company  by  contract  under  which  the  railroad  company  fur- 
nished switching  and  side-track  facilities  to  place  the  stone  where  it  was 
to  be  used,  the  foreman  directing  the  trainmen  where  he  wanted  the  cars 
placed,  but  having  no  voice  In  saying  how  they  should  be  got  there.  Hehl, 
that  the  foreman  and  the  trainmen  were  not  fellow  servants.— Railroad  Co. 
v.  McCowan,  70  111.  App.  345. 

[i]  (Ky.  App.  1805)  A  railroad  engineer  and  a  porter  on  the  train  are  not 
fellow  senants.— Railway  Co.  v.  Palmer,  33  S.  W.  199,  98  Ky.  aS2. 

[j]  (La.  Sup.  1894)  A  fireman  in  a  factory  Is  not  a  fellow  servant  of  the- 
engineer  in  charge  of  the  machinery.— Matt ise  v.  Manufacturing  Co.,  16  South. 
400,  46  La.  Ann.  1535. 

[k]  (Mo.  Sup.  1894)  Plaintiff,  a  section  foreman  on  the  railroad  operated 
by  defendants  as  receivers,  was  injured  by  coal  thrown  from  a  passing  en- 
gine by  the  fireman,  who  had  fastened  It  to  a  letter  of  instructions  given 
him  by  the  road  master  for  delivery  to  plaintiff.  Held,  that  the*  receivers 
were  not  liable,  as  principals,  for  the  negligent  manner  in  which  the  fireman 
delivered  the  message.  Barclay,  Brace,  and  Burgess,  JJ.,  dissent.— Card  v. 
Eddy,  28  S.  W.  753,  979. 

[11  (Neb.  Sup.  1895)  Brakemen  engaged  in  running  the  same  train  are  fel- 
low sen^ants.— Railroad  Co.  v.  Howard,  63  N.  W.  872,  45  Neb.  570. 

[ml  (Neb.  Sup.  189())  The  foreman  of  a  section  crew  and  an  engineer  in 
charge  of  a  locomotive  drawfng  a  train  not  connected  with  the  work  of  the 
section  men  are  not  fellow  servants  within  the  meaning  of  the  rule  forbid- 
ding a  recovery  for  Injuries  caused  by  the  negligence  of  a  fellow  servant. 
Railroad  Co.  v.  Erickson,  59  N.  W.  950,  41  Neb.  1,  followed.— Railroad  Co.  v. 
Krayenbuhl,  67  N.  W.  447,  48  Neb.  553. 

[n]  (R.  I.  Sup.  1895)  A  yard  conductor,  assigned  to  take  charge  of  a  switch 
in  the  temporary  absence  of  the  switchman.  Is  a  fellow  servant  of  a  fireman 
on  a  locomotive.— Parker  v.  Railroad  Co.,  30  Atl.  849,  IS  R.  I.  773. 

[o]  (Tex.  Sup.  1896)  By  Laws  1S93,  p.  120,  four  requisites  are  given  in  sec- 
tion 2  to  constitute  co-employ6s  fellow  servants:  They  must  (1)  l)e  engaged 
In  the  common  service,  (2)  in  the  same  grade  of  employment.  (3)  working 
together  at  the  same  time  and  place,  and  (4)  to  a  common  purpose.  UrM. 
that  an  engineer  and  a  switchman,  who  were  members  of  the  same  switching 
crew,  engaged  In  switcliing  cars  under  a  common  foreman,  were  fellow 
servants,  although  employed  and  discharged  by  different  superiors.  The 
proviso  to  said  st^ction,  that  "nothing  herein  contained  shall  be  .so  construe<l 
as  to  make  employes  *  *  *  fellow  servants  with  other  employes  engaged 
in  any  other  department  or  service."  has  reference  to  the  subdivision  of 
the  business,  and  restricts  the  construction  of  the  words,  "engaged  in  the 
common  service,"  so  as  to  Include  those  only  engaged  in  the  same  sul>di- 
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vision  of  work,  and  not  all  serving  the  common  employer  in  the  same  branch 
<Mr  kind  of  work.— Railway  Co.  v.  Warner,  35  S.  W.  3G4,  89  Tex.  475. 

[p]  (Tex.  Civ.  App.  1895)  A  section  foreman  and  men  operating  a  train  are 
not  fellow  servants.— Southern  Pac.  Co.  v.  Ryan,  29  S.  W.  527. 

[q]  (Tex.  Civ.  App.  1895)  A  railroad  company's  yard  master  Is  not  a  fel- 
low servant  of  a  brakeman.—Railroad  Co.  v.  Sipole,  29  S.  W.  G8<5. 

[r]  (Tex.  Civ.  App.  1895)  An  engineer  and  a  brakeman  upon  a  railway  train 
are  not  fellow  servants,  within  the  meaning  of  Acts  22d  Leg.  p.  25,  c.  24, 
providing  that  all  persons  "engaged  in  the  common  service  of  railroads,  and 
who  work  "together  at  the  same  time  and  place,  to  a  common  purpose,  of 
the  same  grade,"  but  have  no  superintendence  or  control  of  others,  are  fel- 
low servants.— Railway  Co.  v.  Bowles,  30  S.  W.  89. 

[s]  (Tex.  Civ.  App.  1895)  In  the  absence  of  statute,  a  yard  master  and  car 
repairer,  neither  having  control  of  and  power  to  discharge  the  other,  are  fel- 
low servants,  and  the  receivers  of  a  railroad  company  are  not  liable  for  an 
injury  to  a  car  repairer  by  the  negligence  of  the  yard  master  and  other  em- 
ployees.—Railway  Co.  V.  Reynolds,  30  S.  W.  84(3. 

[tl  (Tex.  Civ.  App.  181i5)  Under  Gen.  Laws  1891,  c.  24,  which  declares  all 
persons  fellow  servants  who  are  engaged  In  the  common  service  of  a  rail- 
Tway  company,  and  are  working  together  at  the  same  time  and  place  to  a 
common  purpose,  of  same  grade,  conductors  of  switch  engines  in  the  same 
yard,  engaged  in  moving  cars,  etc.,  under  a  common  superior,  but  whose 
duties  are  separate  and  distinct,  are  fellow  servants.- Railroad  Co.  v.  Tat- 
nian,  31  S.  W.  333,  10  Tex.  Civ.  App.  434. 

lu]  (Tex.  Civ.  App.  1895)  A  station  agent  is  not  a  fellow  servant  of  a  train 
crew,  under  Acts  22d  Leg.  c.  24,  providing  that  "all  persons  who  are  engaged 
in  the  common  service  of  railway  corporations  working  together  at  the  sanv.» 
time  and  place  to  a  common  purpose,"  etc.,  are  fellow  servants.— Railway  Co. 
v.  Calvert,  32  S.  W.  24G,  11  Tex.  Civ.  App.  297. 

[v]  (Tex.  Civ.  App.  1895)  A  locomotive  engineer  and  an  employ6  of  the 
companv  acting  as  hostler  are  not  fellow  servants,  under  the  "fellow  serv- 
ant act'*  of  March  10,  1891.— Railway  Co.  v.  Leighty,  32  S.  W.  799. 

[w]  (Tex.  Civ.  App.  1895)  Under  Laws  1893,  p.  120,  providing  that,  in  or- 
der to  be  fellow  servants,  employes  must  be  in  the  common  service,  in  the 
same  department,  of  the  same  grade,  working  together  at  the  same  time 
and  place,  to  a  common  purpose,  an  engineer  of  a  road  locomotive,  who  was 
under  the  control  of  the  train  master.  Is  not  a  fellow  servant  with  employes 
in  the  yard,  who  were  under  the  supervision  of  the  yard  master,  unless  in 
the  performance  of  his  duties  he  became  temporarily  subject  to  the  yard 
master  while  operating  in  the  yard,  but  he  was  not  then  a  fellow  servant 
with  the  yard  master  himself.— Railway  Co.  v.  Harding,  33  S.  W.  373,  11 
Tex.  Civ.  App.  497. 

[xl  (Tex.  Civ.  App.  1S95)  Under  Gen.  Laws  1891,  c.  24,  §  2,  declaring  all 
persons  fellow  servants  who  are  engaged  In  the  common  service  of  a  rail- 
way company,  and  are  working  together  at  the  same  time  and  place  to  a 
common'  purpose,  of  the  same  grade,  a  hostler,  whose  duty  it  is  to  bring 
the  engines  into  the  roundhouse  and  take  them  out  when  necessary,  and  a 
boiler  washer,  whose  duty  it  Is  to  clean  the  boilers  of  the  engines  so  as  to 
fit  them  for  further  service.— both  being  under  the  orders  of  the  roundhouse 
foreman,  and  without  authority  over  each  other,— are,  as  a  matter  of  law, 
feUow  servants.— Railway  Co.  v.  Whitnker,  33  S.  W.  71(5,  11  Tex.  Civ.  ,App. 
668. 

[y]  (Tex.  Civ.  App.  1897)  A  brakeman  In  a  freight  train  and  a  foreman  of 
a  switch  engine,  engaged  In  making  up  said  train,  are  fellow  servants.— 
Sanner  v.  RaUway  Co.,  43  S.  W.  5:^. 

[z]  (Va.  Sup.)  An  engineer  and  brakeman  on  the  same  train  are  fellow 
servants.— (1895)  Railroad  Co.  v.  Brown,  22  S.  E.  496,  91  Va.  G(;S;  (1897)  Mc- 
Donald's Adm'r  v.  RaUroad  Co.,  27  S.  E.  821. 

10. OiJier  Employes, 

fa]  (U.  S.  C.  C.  A.  7th  Circuit,  1898)  Where  a  servant  is  Injured  through  the 
negligence  of  the  engineer  In  charge  of  the  engine  operating  the  cage  in 
which  he  is  being  lowered  to  a  mine,  such  negligence  is  that  of  a  co-employ(^. 
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and  tlie  master  Is  not  liable.— Coal  Co.  v.  Patting,  30  C.  C.  A.  168,  86  Fed.  433. 

[b]  (Cal.  Sup.  1896)  The  sling  man  of  a  stevedore's  crew  employed  to  load 
a  vessel,  whose  duty  It  Is  to  stand  on  the  wharf  and  attach  the  hoisting  tackle 
to  the  articles  to  be  loaded,  is  a  fellow  servant  of  the  riggers,  whose  duty 
it  is  to  set  up  and  rig  the  hoisting  apparatus  to  the  vessel.— Burns  v.  Sennett, 
44  rac.  1068. 

[c]  (Colo.  App.  1896)  A  teamster  employed  by  a  tramway  company  to  haul 
coal  to  its  power  house  and  an  employ^  of  the  company  in  charge  of  Its 
boilers  at  such  power  house  are  fellow  servants.— Tramway  Co.  v.  O'Brien, 
44  Pac.  766,  8  Colo.  App.  74. 

[d]  (111.  App.  1896)  Where  the  explosion  of  a  boiler  Is  due  to  a  failure  of 
the  engineer  to  keep  enough  water  in  the  boiler,  the  fireman  cannot  recover 
for  injuries  received  thereby.— Uailroad  Co.  v.  Butler,  69  111.  App.  128. 

[e]  (Mo.  App.  1893)  An  engineer  In  charge  of  an  engine  which  operates 
an  apparatus  used  to  hoist  lumber  to  the  upper  floors  of  a  building  in  course 
of  erection,  and  a  workman  on  the  building  who  receives  the  lumber,  are 
prima  facie  fellow  servants.— Sheehan  v.  Prosser,  55  Mo.  App.  569. 

[f]  (Mo.  App.  1894)  The  foreman  of  the  shipping  department  In  a  packing 
house,  and  carpenters,  who  were  at  work  therein,  but  not  under  such  fore- 
man's charge,  were  not  fellow  servants.— Musick  v.  Packing  Co.,  58  Mo. 
App.  322. 

ig]  (N.  M.  Sup.  1897)  A  coal-mining  company's  employes  who  assist  in  the 
getting  out  of  coal,  without  actually  drilling  holes  or  doing  any  blasting  with 
powder,  are  fellow  servants  of  employes  who  are  so  engaged,  and  are  paid 
according  to  the  quantity  of  coal  mined.— Railroad  Co.  v.  Deserant,  49  Pac. 
807. 

[h]  (Pa.  Sup.  1894)  One  unloading  coal  from  a  car  is  a  fellow  servant  of 
one  employed  by  the  same  master  to  place  cars  In  a  position  for  unloading. 
— Rehm  v.  Railroad  Co.,  30  Atl.  356,  164  Pa.  St  91. 

[i]  (Wis.  Sup.  1808)  One  of  the  buckets  used  at  a  coal  dock  to  convey  coal 
from  vessels  to  bins  failed  to  automatically  right  itself  and  latch  when 
dumped,  whereupon  the  holster,  by  use  of  his  levers,  succeeded  in  latching 
it  On  the  next  trip  of  such  bucket,  the  same  thing  occurred.  On  the  fol- 
lowing trip,  it  hung  80  low  that  it  scraped  several  hundred  pounds  of  coal 
<^  the  bins,  which  fell  on  an  employ^  working  below  them,  and  injured 
him.  From  the  time  the  bucket  first  failed  to  work  until  the  accident  oc- 
curred was  about  15  minutes.  The  bucket  had  been  working  perfectly  for 
three  hours  that  morning  before  the  accident  Held  that,  If  there  was  any 
negligence,  it  was  on  the  part  of  the  holster,  who  was  a  fellow  servant— 
PrybUski  v.  Railway  Co.,  74  N.  W.  117. 

11,  Servants  Exercising  Authority  or  Control  Over  Others — In  General. 

[a]  (U.  S.  Sup.  1896)  Negligence  of  a  section  foreman  in  running  at  dan- 
gerous speed  the  hand  car  upon  which  he  is  going,  with  his  gang,  to  their 
place  of  work,  so  that  an  accident  occurs,  resulting  in  injury  to  one  of  the 
employes  <m  the  car,  is  negligence  of  a  fellow  servant,  for  which  the  com- 
pany is  not  liable,  and  it  is  error  to  submit  to  the  jury  the  question  of  such 
negligence.  2  C.  C.  A.  380,  51  Fed.  562,  reversed.— Railroad  Co.  v.  Charless, 
16  Sup.  Ct.  848,  162  U.  S.  359, 

[b]  (U.  S.  C.  C.  A.  9th  Circuit  1894)  A  foreman  of  a  railroad's  bridge  car- 
penters, who  has,  by  the  order  of  his  superior  (the  superintendent  of  the 
brldge-bulldlng  department),  gone  on  a  train,  to  be  transported  to  his  place 
of  work,  Is  not,  while  being  transported,  a  fellow  servant  of  the  conductor,— 
Railroad  Co.  v.  Beaton,  12  0.  C.  A.  301,  64  Fed.  563. 

[c]  (Ga.  Sup.  1895)  A  chain-gang  boss  is  not  a  fellow  servant  of  a  chain- 
gang  prisoner,  and  hence  the  employer  of  the  boss  is  responsible  for  his  neg- 
ligeuce.— Boswell  v.  Barnhart,  23  S.  E.  414.  96  Ga.  521. 

[d]  (Neb.  Sup.  1897)  The  best  evidence  that  one  is,  as  to  his  co-employ6s, 
a  vice  principal,  is  that  they  are  under  his  supervision  and  control,  and  sub- 
ject to  his  orders.— Railway  Co.  v.  Doyle,  70  N.  W.  43,  50  Neb.  555. 

[e]  (Va.  Sup.  1897)  In  the  absence  of  a  statutory  enactment  the  master's 
liability  for  the  negligent  act  of  one  senant  against  another  is  determined 
solely  by  the  question  whether  the  act  of  the  negligent  servant  was  In  the 
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performance  of  a  duty  imposed  by  the  common  law  upon  the  master  towards 
the  Injured  servant,  and  not  whether  the  negligent  servant  has  been  placed 
by  the  master  In  a  position  of  superior  grade,  or  In  authority  and  control 
over  the  injured  servant  Hence  a  conductor  and  a  brakeman  are  fellow 
servants,  so  as  to  preclude  a  recovery  from  the  railroad  company  for  a  brake- 
man's  death,  where  it  was  caused  by  the  negligence  of  the  conductor  in  run- 
ning the  train  in  violation  of  rule.— Railroad  Co.  v.  Houchins'  Adm'r,  28  S. 
E.  578. 

[f]  (W.  Va.  Sup.  1897)  All  servants  engaged  in  the  common  service  of  the 
same  master  in  conducting  and  carrying  on  the  same  general  businoss,  in 
which  the  usual  instrumentalities  are  employed,  are  fellow  servants,  though 
one  be  superior  In  authority  to  the  other.— Jackson  v.  Railroad  Co.,  27  S.  E. 
278. 

12, Agents  and  Heads  of  Departments, 

[a]  (Ga,  Sup.  1896)  An  agent  or  employ^  of  a  corporation,  who,  in  the  dis- 
charge of  his  general  duties,  has  charge  of  a  particular  branch  or  depart- 
ment of  the  corporation's  business,  as  to  which  he  acts  in  the  capacity  of  a 
vice  principal,  and  as  such  employs  and  has  control  of  all  of  the  subordinate 
servants  who  are  to  work  under  him,  is,  as  to  one  of  those  whose  duty  it  is 
to  obey  his  orders,  and  who  takes  his  orders  from  no  other  source,  a  quasi 
master,  and  not  a  fellow  servant,  in  the  sense  that  the  subordinate  will  have 
no  right  of  action  against  the  corporation  for  personal  injuries  caused  with- 
out fault  on  hls^part  by  the  negligence  of  the  superior.— Taylor  v.  Marble 
Co.,  ^  S.  E.  768. 

[b]  (Ohio  C.  C.  1896)  Under  Act  April  2,  1890,  $  3  (87  Ohio  Laws,  150),  a 
yard  master,  whose  duty  It  is  to  make  up  trains,  and  select  the  employes  who 
are  to  operate  them,  and  who  has  full  control  over  all  employes  whose  du- 
ties take  them  into  the  yard,  is  not  the  fellow  servant  of  a  brakeman  on  a 
train  made  up  under  such  yard  master's  direction.— McCann  y.  Pennsylvania 
Co.,  10  Ohio  Clr.  Ct  R.  139,  3  Ohio  Dec.  444. 

13. Power  to  Employ  and  Discharge. 

[a]  (U.  S.  Sup.  1897)  A  mere  foreman  of  a  gang  of  laborers  employed  by 
a  corporation,  who  Is  not  the  manager  or  superintendent  of  any  department 
of  its  business,  is  a  fellow  servant  of  the  men  working  under  him,  and  It  Is 
Immaterial  whether  or  not  he  has  power  to  employ  and  discharge  them.  12 
C.  C.  A.  225,  64  Fed.  462  (1894),  reversed.— Mining  Co.  v.  Whelan,  18  Sup. 
Ct  40.  168  U.  S.  86. 

[b]  (IlL  Sup.  1894)  Where  a  laborer  on  a  work  train  Is  Injured  by  the  neg- 
ligence of  one  who  is  both  conductor  of  the  train,  and  also  foreman  of  the 
laborers,— having,  in  the  latter  capacity,  power  to  hire  and  discharge  the  la- 
borers at  his  discretion,- the  question  whether  they  are  fellow  servants  is  for 
the  jury.  Baker,  J.,  dissenting.  Abend  v.  Railroad  Co.,  Ill  111.  202,  distin- 
guished. 52  m.  App.  556,  affirmed.— Railroad  Co.  y.  Massey,  38  N.  E.  787, 
152  lU.  144. 

[c]  (111.  Sup.  1896)  A  servant  directed  to  take  other  servants,  to  be  selected 
by  him,  and  unload  heavy  machinery  from  a  dray  by  means  of  a  crane,  may 
act  in  such  work  as  a  vice  principal,  though  he  has  no  authority  to  dis- 
charge the  servants  under  him.  60  111.  App.  519  (1895)  affirmed.- Fraser  & 
Chalmers  y.  Schroeder,  45  N.  E.  288,  163  111.  459. 

[d]  (Minn.  Sup.  1895)  The  foreman  of  a  crew  of  common  laborers,  of  which 
plaintiff  was  a  member,  having  authority  to  hire  and  discharge  men,  and 
Huperlntend  the  work  of  constructing  and  repairing  bridges,  in  the  absence 
of  defendant's  engineer,  held  to  be  a  vice  principal,  for  whose  negligence, 
resulting  in  injury  to  plaintiff,  defendant  Is  liable.  Canty,  J.,  dissenting.— 
Blomqulst  v.  Railway  Co.,  62  N.  W.  818. 

[e]  (Minn.  Sup.  1898)  A  foreman  Intrusted  with  the  execution  of  the  work 
of  blasting  rock  and  digging  trenches  for  water  mains,  who  has  authority 
to  give  all  orders  to  men  as  to  how  and  where  they  should  work,  and  to  dis- 
charge them.  Is  a  vice  principal.— Stahl  v.  City  of  Duluth,  74  N.  W.  143. 

[fl  (Mo.  App.  1894)  A  foreman  of  a  gang  of  section  hands  of  a  railroad 
company,  with  authority  to  employ  men  and  direct  them  how,  when,  and 
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where  to  work,  Is  a  vice  principal.— Clay baugh  v.  Railway  Co.,  56  Mo.  App. 
630. 

[g]  (Neb.  Sup.  1897)  A  section  hand,  who,  with  his  fellow  workmen  and 
the  boss  who  controlled  them,  while  working  on  the  section,  is  employed  on 
a  gravel  train  subject  to  the  orders  of  a  foreman  having  no  power  to  hire 
or  discharge  such  workmen,  is  not  a  fellow  servant  of  the  foreman.— Railway 
Co.  V.  Doyle,  70  N.  W.  43,  60  Neb.  555. 

[h]  (N.  Y.  Sup.  1807)  The  track  master  of  a  cable-road  company,  who  has 
authority  to  hire  men,  and  has  sole  charge  of  a  squad  of  workingmen  under 
him,  represents  the  company,  and  is  not  a  fellow  servant  of  the  workers 
under  him.  Judgment  (45  N.  Y.  Supp.  1039)  affirmed.- Mullane  v.  Railroad 
CJo.,  46  N.  Y.  Supp.  957,  21  Misc.  Rep.  10. 

[I]  (N.  C.  Sup.  1895)  Where  a  section  boss  has  full  power  to  hire,  command, 
and  discharge  those  working  under  him.  lie  is  not  a  fellow  servant— Logan 
V.  Railroad  Co.,  21  S.  E.  959,  116  N.  C.  940. 

[J]  (Pa.  Sup.  1898)  The  chief  engineer  of  a  refrigerator  company  having 
general  charge  of  the  engine  room  and  freezing  department,  of  which  he  is 
foreman,  and  in  which  capacity  he  gives  orders  to  the  men  In  that  depart- 
ment, and  the  authority  to  engage  men  for  short  jobs  in  the  manager's  ab- 
sence, is  not  a  vice  principal,  so  as  to  make  the  master  liable  for  his  negli- 
gence in  directing  removal  in  a  certain  manner  of  ice  from  the  pipes,  result- 
ing in  the  fall  of  the  pipes  and  injury  to  the  employ^.— Prevost  v.  Refrig- 
erating Co.,  40  Atl.  88,  42  Wkly.  Notes  Cas.  185. 

[k]  (Tex.  Sup.  1895)  The  foreman  of  the  switch  yard  of  .a  railway  com- 
pany, having  power  to  employ  and  discharge  other  employes,  who  are  sub- 
ject to  his  control,  is  not  the  fellow  servant  of  such  employ^^s,  as  regards 
his  acts  in  assisting  in  the  making  up  of  trains.— Railway  O).  v.  Reed,  31  S. 
W.  1058,  88  Tex.  439. 

[1]  (Tex.  Civ.  App.  1897)  Independent  of  the  fellow  servants  act,  a  section 
foreman,  having  authority  to  employ  and  discharge  the  men  working  under 
him,  is.  In  his  relation  towards  such  men,  a  vice  principal  of  the  railroad 
company.— Railway  Co.  v.  Hannig,  41  S.  W.  196. 

[m]  (Wash.  Sup.  189<i)  The  foreman  of  a  gang  of  men  employed  by  a  rail- 
road company,  and  engaged  in  quarrying  rock,  and  transporting  it  over  the 
company's  road  for  Its  use,  who  has  full  power  to  carry  out  the  work, 
and  to  employ,  discharge,  and  control  such  men,  is  not  a  fellow  servant  of 
such  employes,  though  such  foreman  is  under  the  direction  of  the  road 
master  of  the  division  of  the  road  on  which  such  men  are  employed.— Mc- 
Donough  V.  Railway  Co.,  46  Pac.  334,  15  Wash.  244. 

14, Power  to  Direct  Manner  of  Doing  Work. 

[a]  (T.  S.  C.  C.  A.  9th  Circuit,  1894)  Plaintiff  worked  In  a  gang  under  a  boss 
whose  duties  were  to  see  that  the  men  did  their  work,  direct  them  where  to 
work,  choose  the  times  for  a  certain  dangerous  operation,  and  give  notice 
that  it  was  to  be  performed,  and  there  was  a  conflict  of  evidence  as  to  the 
authority  of  the  boss  to  hire  and  discharge  men.  HfW,  that  it  was  for  the 
jury  to  determine  whether  plaintifT  and  the  boss  were  fellow  servants.— 
Mining  Co.  v.  Whelan.  12  C.  C.  A.  225,  64  Fed.  462. 

[b]  (U.  S.  C.  C.  A.  6th  Circuit,  1898)  A  carpenter  engaged  with  laborers  in 
setting  posts  along  a  railroad,  his  duties  being  to  make  measurements,  direct 
the  digging  of  holes,  and  to  see  that  the  posts  are  properly  set,  under  the 
direction  of  a  foreman  in  charge  of  the  work,  is  a  fellow  servant  of  such 
laborers,  under  the  Arkansas  statute.— Hunter  v.  Bridge  Co.,  29  C.  C.  A.  206. 
85  Fed.  379. 

[cj  <Cal.  Sup.  1896)  An  assistant  foreman  in  a  horseshoe  shop  and  a  boy 
operative  who  is  under  his  control  and  subject  to  his  orders  are  not  fellow 
servants.— Foley  v.  Horseshoe  Co.,  47  Pac.  42.  115  Cal.  184. 

[d]  (Ga.  Sup.  1897)  One  who  is  employed  as  engineer,  but  who  is  likewise 
under  a  duty  to  obey  generally  the  orders  of  a  person  who  is  placed  in  au- 
thority over  him,  with  power  to  withdraw  him  temporarily  from  his  special 
wort,  and  assign  him  to  other  duties,  Is  not  his  fellow  servant.— Blackman 
V.  Electric  Co.,  29  S.  E.  120. 
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fe]  (Mass.  Sup.  1898)  Evidence  that  a  foreman  In  a  repair  shop  directed  the 
movements  of  two  workmen  In  lowering  a  truck  does  not  justify  a  finding 
that  he  was  a  person  w^hose  sole  or  principal  duty  was  that  of  superintending, 
within  St  1887,  c.  270,  S  1,  cL  2,  relating  to  fellow  servants,  where  he  co- 
operated in  performing  the  manual  labor.— Cunningham  v.  Railroad  Co.,  49 
N.  K.  440. 

[fl  (Mich.  Sup.  1895)  Plaintiff  was  employed  to  load  onto  cars  and  remove 
from  a  mine  the  ore  as  it  was  brought  to  the  floor  by  the  miners.  It  was 
the  practice,  as  successive  spaces  were  cleared  of  ore,  to  support  the  roof 
by  timbers  put  in  on  notice  from  the  miners  or  through  the  shift  boss. 
Before  a  newly-opened  space  had  been  put  in  condition  for  the  timber  men, 
and  before  they  were  notified  that  their  services  were  required,  plaintiff  was 
Injured  by  ore  falling  from  the  roof.  There  was  evidence  that  too  large 
a  space  had  been  mined,  and  that  just  l)efore  the  accident  the  foreman's 
attention  had  been  called  to  the  roof,  and  he  said  that  it  was  all  right. 
HfM  that,  if  there  was  any  negligence,  it  was  that  of  a  fellow  servant.— 
Petaja  v.  Mining  Co.,  64  N.  W.  335,  106  Mich.  Mui. 

[jrl  (Minn.  Sup.  1897)  Because  one  is  told  by  his  employer  to  do  whatever 
another  employ^  tells  him  to  do  in  completing  certain  work  he  does  not  nec- 
essarily cease  to  be  a  fellow  servant  of  such  other.— Lundberg  v.  Carpenter 
Co..  70  N.  W.  1078.  68  Minn.  135. 

[h]  (Minn.  Sup.  1^97)  It  being  the  absolute  duty  of  defendant  to  give  rea- 
sonable orders  and  instructions  to  inexperienced  workmen  in  the  work  of 
blasting,  if  he  delegated  entire  control  of  the  work  to  a  foreman,  with  un- 
Testricted  authority  to  direct  the  men  to  do  the  work,  and  how  to  do  it,  the 
foreman  was  a  vice  principal  in  the  discharge  of  the  duties  so  delegated  to 
him.  for  whose  negligence,  if  any,  in  directing  the  plaintiff,  an  Inexperienced 
workman,  to  work  at  blasting,  defendant  is  liable.— Ilolman  v.  Kemp,  73  N. 
W.  180. 

[i]  (Mo.  Sup.  1897)  Where  a  superintendent  of  streets  has  charge  of  the 
construction  of  a  sewer,  and  provides  all  the  materials  for  braces,  and  di- 
rects how  they  shall  be  put,  and  the  work  Is  done  accordingly,  the  negli- 
gence, consisting  of  the  improper  bracing,  which  results  in  Injury  to  a  la- 
borer digging  the  trench,  is  not  that  of  a  fellow  servant,  though  a  foreman 
is  in  immediate  charge  of  the  work.— Donahew  v.  City  of  Kansas  City,  38 
S.  W.  571,  136  Mo.  657. 

[j]  (Mo.  Sup.  1897)  A  foreman  in  charge  of  a  gang  of  men  operating  a 
steam  shovel  is  a  vice  principal.— Bradley  v.  Railway  Co.,  39  S.  W.  763,  138 
Mo.  203. 

[k]  (N.  J.  Err.  &  A  pp.  1897)  A  laborer  was  called  from  his  special  work, 
and,  with  others,  directed  by  their  foreman  to  raise  by  hand  a  large  frame. 
Through  lack  of  bracing  or  fastening,  the  frame  fell,  and  injured  him.  Hvld, 
that  the  foreman  was  a  fellow  servant  with  the  laborers,  and  that  his  negli- 
gent use  of,  or  failure  to  use,  proper  appliances  provided  by  tlie  master,  did 
not  entail  liability  on  the  master.— McLaughlin  v.  Iron  Works,  .'VS  Atl.  677. 

[1]  (X.  Y.  Sup.  1894)  A  foreman  having  full  charge  of  work,  and  empowered 
to  give  all  directions  to  the  workmen,  Is  not  a  fellow  servant  with  the  work- 
men.—Klmmer  V.  Weber,  ."^O  N.  Y.  Supp.  1103,  81  Hun,  599. 

[mj  (N.  Y.  Super.  1895)  Where  the  manner  of  doing  the  work  has  been  In- 
tnistcfl  to  the  foremen,  they  are,  In  that  respect,  fellow  servants  of  the  work- 
men.—Collins  V.  Crimmins,  31  N.  Y.  Supp.  SdO,  11  Misc.  Rep.  24. 

[n]  (N.  Y.  Super.  1895)  In  an  action  for  Injuries  caused  by  the  fall  of  a 
derrick  which  had  been  set  up  under  the  direction  of  defendant's  foreman, 
there  was  evidence  that  one  of  the  stay  ropes  was  insecurely  fastened,  but 
not  that  the  derrick  was  defective  or  unsultal)le  for  the  purpose  Intended  If 
properly  adjusted.  Held,  that  defendant  owed  no  duty  to  plaintiff  to  see 
that  the  derrick  was  properly  set  up,  and  was  not  liable  for  the  foreman's 
negligence.- Kennedy  v.  Iron  Works,  ,*^3  N.  Y.  Supp.  630,  12  Misc.  Rep.  33(). 

[o]  (Ohio  C.  C.  1894)  A  locomotive  engineer  is  not  a  fellow  servant  of  an 
emplov6  who  works  under  his  immediate  personal  charge,  and  subject  to 
his  dIrectlon.—Railroad  Co.  v.  Sutherland.  12  Ohio  Cir.  Ct.  R.  309. 

[p]  (R.  I.  Sup.  181)8)  A  sui>erintendent  in  charge  of  the  work  of  moving  and 
erecting  a  telephone  pole,  the  moving  to  be  done  by  having  one  end  placed  on 
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a  carriage.  Is  a  fellow  servant  of  the  workmen  In  directing  them  to  "let  go" 
before  the  carriage  has  been  backed  far  enough  under  the  pole.— Morgridge 
V.  Telephone  Co.,  39  Atl.  3-*8. 

[q]  (Tex.  Civ.  App.  1895)  The  foreman  of  a  bridge  gang  and  a  mechanic 
working  under  his  superintendence  are  not  fellow  servants,  and  the  employer 
is  liable  for  the  negligence  of  the  former  whereby  the  latter  is  injured.— 
Railway  Co.  v.  McDonald,  31  S.  W.  72. 

[r]  OVIs.  Sup.  181)7)  Plaintiff,  while  working  for  defendant  with  a  gang 
employed  in  moving  coal,  was  Injured  by  the  falling  of  an  overhead  timber, 
to  which  a  bucket  for  hoisting  the  coal  was  attached.  It  was  shown  that 
such  timber  was  not  a  customary  appliance  in  moving  coal,  and  that  it  was 
put  up  at  the  direction  of  plaintiff's  foreman,  before  plaintiff  began  work  on 
the  coal,  by  one  employed  by  the  same  master  to  do  only  mechanical  work, 
and  whose  work  had  no  connection  with  that  of  the  coal  gang.  Held,  that 
the  negligence  was  that  of  the  foreman,  and  not  that  of  a  fellow  servant — 
Jarnek  v.  Dock  Co.,  73  N.  W.  62. 

15. As  Affected  by  Character  of  Work, 

[a]  (IT.  S.  C.  C.  A.  4th  Circuit,  1894)  Railroad  section  men  and  laborers  on 
repair  trains,  employed  by  the  same  master  for  the  same  general  purjwse  of 
keepmg  the  roadbed  and  track  in  order,  are  fellow  servants;  and  the  em- 
ployer is  not  liable  for  injuries  to  one,  caused  by  negligence  of  another, 
though  such  other  has  control  over  a  gang  of  men.— Thorn  v.  Pittard,  8  U.  S. 
App.  507,  10  C.  C.  A.  352,  and  62  Fed.  2:^2. 

[b]  (U.  S.  C.  C.  Pa.  1896)  A  foreman  having  charge  of,  and  personally  as- 
sisting a  gang  of  laborers  employed  on  one  of  several  buildings  being  erected 
by,  and  under  the  supervision  of,  a  general  contractor,  is  a  fellow  servant 
with  such  laborers.— Coulson  v.  Leonard,  77  Fed.  538. 

[c]  (CaL  Sup.  1896)  Under  a  provision  in  a  construction  contract  that  "the 
contractor  must  keep  upon  the  works  at  all  times  a  responsible  agent,"  de- 
fendant appointed  B.  as  superintendent.  The  men  employed  by  defendant 
were  divided  into  several  crews,  with  each  of  which  there  was  a  foreman. 
B.  was  in  charge  of  them  all,  and  himself  at  times  helping  in  the  work.  If 
one  portion  of  the  work  was  in  advance  of  the  others,  the  men  were  taken 
from  that,  and  placed  at  work  on  other  portions.  The  men  were  all  engaged 
in  the  same  general  business.  Held  that,  with  reference  to  those  acts  which 
were  not  within  the  personal  duties  of  defendant,  B.  was  but  a  fellow  serv* 
ant  with  all  of  the  other  employes,  within  Civ.  Code,  §  1970,  who  also  were 
all  fellow  servants.- Callan  v.  Bull,  45  Pac.  1017,  113  Cal.  593. 

fd]  (Cal.  Sup.  1897)  In  putting  a  jackscrew  into  position,  blocks  for  a  foun- 
dation had  to  be  thrown  down  10  or  12  feet  The  workmen  above  inquired 
if  the  way  was  clear,  and  several  workmen,  as  well  as  the  contractor's 
superintendent  of  construction,  answered  that  it  was.  A  workman  in  the 
way  below  was  struck  by  a  falling  block.  The  superintendent  was  near 
him,  and  was  negligent  in  not  seeing  him  before  he  answered  the  workman 
above.  Bdd,  that  the  injured  workman  and  the  superintendent,  as  to  the 
act  causing  the  injury,  were  fellow  servants.— Donnelly  v.  Bridge  Co.,  49 
Pac.  559,  117  Cal.  417. 

[e]  (111.  App.  1897)  A  foreman  and  carpenters  composing  his  crew  are  not 
fellow  servants.— Letter  v.  Kinnare,  68  111.  App.  558. 

tf]  (111.  App.  1897)  A  foreman  engaged  with  a  laborer  In  unloading  barrels 
from  a  wagon  Is  his  fellow  servant— Beckstein  v.  Gall,  09  111.  App.  616. 

fg]  (Ind.  App.  1894)  A  foreman  in  charge  of  a  gang  engaged  in  loading 
rails,  and  actually  assisting  therein,  is,  as  to  such  work,  a  fellow  servant  of 
the  other  members  of  the  gang.— Railway  Co.  v.  Isom,  38  N.  E.  423,  10  Ind. 
App.  691. 

[h]  (Ind.  App.  1897)  A  defendant  railroad  company's  master  of  bridges  em- 
ployed E.  as  a  foreman  for  the  construction  of  a  specific  bridge.  E.  was 
authorized  to  employ,  fix  the  compensation  of,  and  discharge  men,  and  em- 
ployed plaintiff,  who  was  21  years  old  and  inexperienced.  IVo  weeks  later, 
plaintiff,  assisted  by  E.  and  a  workman,  placed  a  jackscrew  on  the  bridge! 
In  order  to  fasten  braces,  some  one  had  to  go  below  the  screw  i^bout  10  feet 
E.  directed  pljilntlff  to  do  this,  and,  in  answer  to  pinlntifTs  question  whether 
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the  screw  was  safe,  said:  "Yes;  it  is  all  right.  I  will  watch  it."  Relying 
on  the  statement,  plaintiff  started  below,  and  the  screw  8lii)ped  and  fell  on 
hla  hand.  There  was  no  defect  in  the  appliances  used,  and  plaintiff's  means 
of  observation  were  as  good  as  E.*s.  The  worli  was  such  as  plaintiff  was 
employed  to  do,  and  he  knew  the  attendant  dangers.  Held,  that  the  watching 
of  the  screw  by  the  foreman  was  not  the  duty  of  a  principal,  and  hence  he 
and  plaintiff  were  fellow  servants.— Peirce  v.  Oliver,  47  N.  E.  485,  18  Ind. 
App.  87. 

[i]  (Ind.  App.  1898)  Plaintiff  was,  with  others,  moving  telegraph  poles  sev- 
eral feet,  by  digging  trenches  to  the  place  of  removal.  Defendant's  fore- 
man climbed  a  pole  some  distance  from  plaintiff,  which  had  already  been 
trenched,  and  loosened  the  wires,  which  were  its  only  support,  causing  It  to 
fall,  injuring  plaintiff.  The  work  in  which  they  were  engaged  was  arranged 
by  defendant's  district  superintendent  and  wire  chief,  and  given  to  the 
foreman  to  carry  out.  This  foreman  assisted  the  men  in  removing  the  poles, 
but  had  authority  to  direct  them,  and  had  employed  and  paid  plaintiff. 
Held,  that  the  foreman  was  a  fellow  servant— Telegraph  CJo.  v.  Bower,  49  N. 
E.182. 

D]  (Iowa  Sup.  1894)  The  mere  fact  that  an  employ^  occasionally  had  au- 
thority to  require  other  employes  to  help  him  does  not  render  him  a,  vice 
principal  at  such  times,  though  they  were  then  under  his  orders.— Hathaway 
V.  Railway  Co.,  60  N.  W.  651,  92  Iowa,  337. 

[k]  (Ky.  App.  1897)  Though  a  servant,  by  whose  negligence  plaintiff  was 
injured  while  working  In  a  mine,  was,  in  the  general  scope  of  his  authority, 
the  superior  of  plaintiff,  yet,  if  he  was  not,  at  the  time  plaintiff  was  injured, 
acting  in  the  capacity  of  a  superior,  but  was  a  common  employ^  with,  and 
engaged  In  the  same  kind  of  labor  with,  plaintiff,  the  master  is  not  liable.— 
Railway  Co.  v.  Wallace's  Adm'r,  42  S.  W.  744. 

[1]  (Mass.  Sup.  1894)  A  railroad  employ^  doing  hand  service  in  company 
with  five  or  six  other  men,  and  drawing  the  same  wages,  receiving  orders 
from  a  general  superintendent  of  the  work,  or,  in  his  absence,  from  a  fore- 
man, and,  during  the  absence  of  the  superintendent,  giving  his  fellow  labor- 
ers directions  as  to  their  common  work,  is  not  solely  or  principally  a  super- 
intendent—Dowd  v.  Railroad  Co.,  38  N.  E.  440,  162  Mass.  185. 

[m]  (Mass.  Sup.  1897)  Under  St  1887,  c.  270,  §  1,  cl.  2,  making  an  employer 
liable  for  the  negligence  of  a  servant  intrusted  with  and  exercising  super- 
intendence, a  street-railway  company  is  not  liable  for  the  negligence  of  its 
paint-shop  superintendent  while  acting  as  motorman,  in  shifting  cars,  where- 
by a  shop  employi^,  who  was  assisting  in  the  work  by  guiding  the  ttolley, 
was  injured.— Brittain  v.  Railway  Co.,  46  N.  E.  Ill,  108  Mass.  10. 

[n]  (Mass.  Sup.  1897)  A  superintendent  of  a  foundry,  in  setting  up  a  mold 
for  a  servant  to  pour  melted  iron  therein,  was  not  exercising  superintend- 
ence.—Whit  taker  v.  Bent,  46  N.  E.  121,  167  Mass.  588. 

[o]  (Mich.  Sup.  1894)  In  an  action  to  recover  from  a  railroad  company  for 
injuries  sustained  bS  one  of  its  employes  occupied  In  unloading  dirt  from 
its  cars  and  leveling  it  upon  its  premises,  it  appeared  that  plaintiff  was  one 
of  a  gnug  of  men  under  a  foreman,  who  directed  the  men  where  and  how 
to  work,  saw  that  they  did  their  work  properly,  assisting  them  therein,  and 
himself  under  the  control  of  a  higher  official  of  defendant,  who  was  often 
present,  but  by  whom  he  was  sometimes  invested  with  the  power  of  dis- 
charging men.  Held,  that  the  foreman  was  plaintiff's  fellow  servant— 
Schroeder  v.  Railroad  Co.,  61  N.  W.  663,  103  Mich.  213. 

[p]  (Mich.  Sup.  1897)  Complainant  was  a  section  hand  and  was  assisting 
to  unload  ties  from  a  work  train  of  defendant  railroad.  On  the  day  of  the 
injury  the  roadmaster  directed  a  section  foreman  to  take  charge  of  the  train. 
He  had  no  authority  outside  of  his  work  as  section  foreman  except  what  was 
conferred  upon  him  for  the  time  being  by  the  roadmaster.  Held,  that  he  was 
not  such  a  vice  principal  as  to  entitle  plaintiff  to  recover  for  injuries  received 
through  his  negligence.— ^forch  v.  Railway  Co.,  71  N.  W.  464. 

[q]  (N.  Y.  Sup.  1896)  Negligence  of  a  foreman  in  the  shop  of  a  bridge  man- 
ufacturing company  in  failing  to  use  proper  appliances  furnished  for  re- 
moving manufactured  articles  from  the  shop,  by  reason  of  which  an  employ^ 
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is  Injured,  Is  the  negligence  of  a  fellow  servant— Ludlow  v.  Manufacturing 
Co.,  42  N.  Y.  Supp.  343.  11  App.  Div.  452. 

[r]  (N.  Y.  Sup.  1897)  A  foreman  in  charge  of  an  excavation  acts  as  a  fel- 
low servant  of  a  laborer  employed  to  drill  holes  for  blasts,  in  directing  him 
to  draw  an  unexploded  blast,  without  notifying  him  that  it  contained  dyna- 
mite as  well  as  powder.  36  X.  Y.  Supp.  1105  (1S95)  affirmed.— Vitto  v.  Farley, 
44  N.  Y.  Supp.  1,  15  App.  Div.  329. 

[s]  (N.  Y.  Sup.  1897)  The  foreman  of  a  gang  of  men  engaged  in  shoveling 
coal  into  cars  from  a  large  pile,  the  surface  of  which  had  been  frozen,  acts 
as  a  fellow  servant  of  the  men  in  so  directing  the  work  as  to  leave  a  pro- 
jection of  the  frozen  coal  over  the  men  at  work.— Miller  v.  Thomas,  44  N.  Y. 
Supp.  277,  15  App.  Div.  105. 

[t]  (Ohio  C.  C.  1894)  Where  an  employ^  is,  by  virtue  of  his  employment, 
under  the  personal  charge  of  a  superior,  the  fact  that  at  the  time  of  the 
injury  they  are  both  employed  in  the  same  work  will  not  render  them  fellow 
servants.— Railroad  Co.  v.  Sutherland,  12  Ohio  Cir.  Ct  R.  309. 

[u]  (OhioC.  C.  18fK>)  The  fact  that  employes  have  allowed  one  of  their 
number,  on  account  of  his  age,  to  direct  the  work,  does  not  constitute  him 
a  foreman  of  the  parties,  or  render  the  employer  liable  for  injury  resulting 
from  such  employee's  negligence.— Hartman  v.  Kloeppinger,  9  Ohio  Cir.  Ct 
R.  433. 

[v]  (Va.  Sup.  1897)  Where  plaintiff  was  employed  as  one  of  a  gang  to  do 
heavy  moving,  under  a  boss  who  worked  with  and  directed  them,  but  re- 
ceived his  instructions  from  the  foreman  of  the  shop,  and  had  no  power  to 
discharge  members  of  the  gang,  the  boss  was  a  fellow  servant,  and  not  a 
vice  principal.- Machine  Works  v.  Ford,  27  S.  E.  509.  94  Va.  627. 

[w]  (Va,  Sup.  1897)  One  who  is  a  member  of  the  same  gang,  doing  the  same 
work,  and  receiving  the  same  pay  as  the  others,  but  acts  as  a  leader  or  fore- 
man in  the  work,  is  not  a  vice  principal,  but  a  fellow  servant— Lime  Co.  v. 
Richardson's  Adm'x,  28  S.  E.  334. 

[x]  (Eng.  1894)  The  master  of  a  ship  is  engaged  in  a  common  employment 
with  the  seamen  on  board,  and  therefore  (the  case  not  being  within  the  em- 
ployers* liability  act)  the  owner  of  the  vessel  Is  not  liable  for  injury  caused 
to  a  seaman  through  the  master's  negligence.  Wilson  v.  Merry,  L.  R.  1  H. 
L.  Sc.  326,  followed.  Johnson  v.  Lindsay  [1891]  App.  Cas.  371,  approved.— 
Hedley  v.  Steamship  Co.,  6  Reports,  106;  Id.  [1894]  App.  Cas.  222. 

1$.  -^—  As  Affected  by  Statutes. 

[a]  '(Ark.  Sup.  1898)  Under  Sand.  &  H.  Dig.  §§  624a  6249  (providing  that 
all  i»ersons  engaged  In  the  service  of  a  railway  corporation  who  have  author- 
ity to  direct  other  employes  in  the  performance  of  their  duties  are  vice  prin- 
cipals of  such  corporation,  and  not  fellow  servants  with  such  employes),  the 
foreman  of  a  section  gang  was  not  a  fellow  servant  with  the  section  hands 
under  his  control.— Railway  Co.  v.  Rickmnn,  49  S.  W.  56. 

[b]  (Ind.  Sup.  1S97)  Rev.  St  1894,  §  7083,  subd.  3,  providing  that  the  rule 
of  fellow  servants  shall  not  apply  "where  such  injury  resulted  from  the  act 
or  omission  of  any  person  done  or.  made  in  obedience  to  any  rule,  regulation, 
or  by-law  of  such  corporation,  or  in  obedience  to  the  particular  Instructions 
given  by  any  person  delegated  with  the  authority  of  the  corporation  In  that 
l)ehalf,"  does  not  make  a  railroad  company  liable  for  an  injury  to  an  en- 
gineer resulting  from  a  brakeman's  neglect  of  his  duty  to  close  a  switch  en- 
joined by  the  rules  of  the  company.— Railway  Co.  v.  Little,  48  N.  E.  862. 

[c]  (Mass.  Sup.  1S95)  Brakemen  on  cars  which  are  moving  from  the  Im- 
l>etus  imparted  by  a  locomotive  shortly  detached  therefrom  have  not  **charge 
or  control"  of  the  cars  (St  1887,  c,  270),  so  as  to  entitle  emploj'^s  Injured  by 
their  negligence  to  recover  therefor  from  the  railroad  company.— Caron  v. 
Railroad  Co..  42  N.  E.  112,  164  Mass.  523. 

[d]  (Mass.  Sup.  1895)  The  foreman  of  a  switching  gang,  who  merely  points 
out  to  the  conductor  of  the  switching  train  where  he  wishes  the  cars  placed, 
has  not  *'charge  or  control"  of  the  train,  within  the  meaning  of  St  1887,  c. 
270,  §  1,  giving  an  employ^.  Injured  through  the  negligence  of  one  so  "in 
charge  or  control,"  a  right  of  action  against  the  employer.— Caron  v.  Railroad 
Co.,  42  N.  E.  112,  164  Mass,  523. 
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17.  Conductor  in  Charge  of  Train, 

[a]  (U.  S.  C.  C.  A.  8th  Circuit,  1894)  A  brakeman  and  a  conductor  are  fellow 
servants,  within  Comp.  Laws  N.  D.  1887,  §  3753,  exempting  an  employer 
from  liability  to  an  employ6  for  negligence  of  another  person  employed  by 
him  In  the  same  general  business.— Railroad  Co.  v.  Hogan,  11  C.  C.  A.  51, 
63  Fed.  102. 

[bl  (U.  S.  C.  C.  A.  8th  Circuit,  1894)  Conductors,  whether  charged  with  the 
duty  of  handling  switches  or  of  driving  trains,  are,  so  far  as  actions  against 
the  common  master  for  negligence  are  concerned,  not  vice  principals,  but 
the  fellow  servants  of  all  other  employes  engaged  in  the  common  object  of 
securing  the  safe  passage  of  trains.— Railway  Co.  v.  Needham,  11  C.  C.  A. 
56.  63  Fed.  107. 

[c]  (U.  S.  C.  C.  A.  8th  Circuit,  181)4)  A  railroad  company  is  not  liable,  under 
the  general  law,  for  the  injury  of  an  employ6  on  one  train  caused  by  the 
negligence  of  the  conductor  in  its  employment  on  another  train  in  leaving 
a  switch  open  that  it  was  his  duty  to  close,  as  the  conductor  and  the  in- 
jured employ^  are  fellow  sen^ants.— Railway  Co.  v.  Needham,  11  0.  C.  A. 
56,  03  Fed.  107;   Railroad  Co.  v.  Mase,  11  C.  C.  A.  63,  03  Fed.  114. 

[dl  (Ariz.  Sup.  1896)  The  foreman  of  a  section  on  a  railroad  and  the  con- 
ductor of  a  work  train,  both  of  whom  were  engaged  In  clearing  the  track  of 
a  wreck  on  the  section  of  the  former,  under  a  common  superior,  were  fellow 
servants,  and  the  foreman  cannot  recover  from  the  railroad  company  for 
an  Injury  resulting  from  the  negligence  of  the  conductor  while  riding  on 
hJs  train  from  the  place  of  work.— Southern  Pac.  Co.  v.  McGill,  44  Pac.  302. 

[e]  (111.  App.  1895)    To  make  the  conductor  of  a  railroad  train  a  vice  prin- 
cipal, he  should  have  the  power  to  employ  the  members  of  the  crew,  and  dis- . 
charge  them.— Railroad  Ck).  v.  Meyer,  65  111.  App.  531. 

[fl  (HI.  App.  1896)  A  conductor  on  a  street  car  Is  a  fellow  servant  of  a 
grlpman  and  another  conductor  who  are  in  charge  of  another  car  in  the  same 
train.— Railroad  Co.  v.  Dudgeon,  69  111.  App.  57. 

fgl  (Kan.  Sup.  189^  A  conductor  having  full  charge  and  control  of  a  train 
of  cars  Is  not  a  fellow  servant  with  a  brakeman  who  acts  under  his  orders.— 
Walker  v.  Gillett  52  Pac.  442. 

Ih]  (Mich.  Sup.  1897)  In  an  action  by  a  locomotive  engineer  for  injuries 
caused  by  his  engine  running  Into  the  rear  of  anotlier  train  standing  at  a 
station,  it  appeared  that  his  was  a  passenger  train  supplied  with  air  brakes 
controlled  by  him;  that  each  car  was  also  supplied  with  a  conductor's  valve, 
operated  by  pulling  a  cord  that  set  the  brakes;  that.  If  the  engine  whistled 
for  brakes.  It  was  the  duty  of  the  conductor  and  other  trainmen  to  pull  such 
cord;  that.  If  the  air  was  shut  off  from  the  engine,  it  prevented  the  engineer 
setting  the  brakes  back  of  the  shut-ofif,  but  by  pulling  the  conductor's  cord 
the  brakes  could  be  set;  that  all  the  trainmen  were  Instructed  as  to  the  use 
of  such  valve;  and  that  plaintiff,  tinding  he  could  not  set  the  brakes  as  he 
approached  such  station,  whistled  for  brakes.  Hrld  that  If  the  conductor 
or  brakeman  failed  to  pull  such  cord  when  plaintiff  whistled  for  brakes,  such 
failure  was  the  negligence  of  a  fellow  servant,  for  which  defendant  was  not 
liable.— Whalen  v.  Railroad  Co.,  72  N.  W.  323. 

[ij  (Neb.  Sup.  1897)  A  conductor  in  charge  of  a  freight  train  sustains  to- 
wards brakemen  thereon  employed  the  relathm  of  a  vice  principal,  and  to- 
wards them  his  negligence  in  the  line  of  his  duty  Is  presumably  the  negli- 
gence of  his  principal.— (.'lark  v.  Hughes,  71  N.  W.  776. 

IJ]  (N.  Y.  Sup.  1894)  Conductor  and  fireman  on  different  trains  are  fellow 
servants.- Herrlngton  v.  Railway  Co.,  31  N.  Y.  Supp.  910,  83  Hun,  365. 

Ik]  (N.  C.  Sup.  li'95)  A  conductor  is.  in  his  relation  to  those  subject  to  his 
orders  on  the  train  in  his  charge,  a  vice  principal.— Shadd  v.  Railroad  Co.,  21 
S.  E.  554,  116  N.  C.  96S. 

[1]  (N.  C.  Sup.  1897)  The  conductor  of  a  side-tracked  train  stood  at  the 
switch,  according  to  a  rule  making  It  the  duty  of  the  conductor  or  flagman 
of  a  side-tracked  train  to  close  the  switch,  and  then  **8lgnal  on"  the  train 
on  the  main  track,  and  gave  the  "all  right'*  signal  to  the  engineer  of  a  train 
moving  along  the  main  track.  The  switch  had  lK»eu  left  open,  and  a  col- 
lision followed.  In  which  said  engineer  was  Injured.     Held,  that  the  conduct- 
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or  and  said  engineer  were  fellow  servants.— Pleasants  v.  Railroad  Co.,  28 
S.  E.  267. 

[m]  (N.  C.  Sup.  1898)  An  engineer  who  acts  also  as  conductor  of  the  train 
and  a  section  master  are  fellow  servants.— Wright  v.  Railroad  Co.,  29  S.  B. 
100. 

[n]  (Ohio  C.  C.  1897)  The  conductor  of  a  railroad  train,  by  the  law  of  Ohio, 
is  the  representative  of  the  company  in  the  management  and  control  of  the 
train.— Railway  Co.  v.  Hunter,  13  Ohio  Cir.  Ct  R  441,  7  Ohio  Dec.  206. 

[o]  (Tex.  Sup.  1897)  Under  section  1  of  act  of  March  10,  1891,  which  pro- 
vides that  any  person  engaged  in  the  service  of  a  railway  corporation  "In- 
trusted ♦  ♦  ♦  with  the  authority  of  superintendence,  control,  or  command 
over  other  persons'*  in  the  service,  is  not  a  fellow  servant  with  such  other 
employes,  the  conductor  of  a  train,  who  has  the  general  superintendence  of 
the  movements  of  the  train,  and  command  of  its  employes,  except  when  the 
safety  of  the  train  is  involved,  in  which  case  the  engineer  is  authorized  to 
act  on  his  own  judgment,  is  not  a  fellow  servant  with  the  engineer,  even 
when  the  latter,  acting  on  his  own  responsibility,  has  stopped  the  train  to 
repair  a  hot  box  on  his  engine,  and  the  company  is  responsible  for  the  negli- 
gence of  the  conductor  in  failing  to  flag  a  train  following,  resulting  in  an 
injury  to  the  engineer.  Judgment,  International  &  G.  N.  R.  Co.  v.  Culpepper 
(1897)  88  S.  W.  818,  affirmed.— Culpepper  v.  Railroad  Co.,  40  S.  W.  386,  90  Tex. 
627. 

iS.  Train  Dispatchers. 

[a]  (U.  S.  C.  C.  A.  6th  Circuit,  1895)  A  train  dispatcher  is  not  a  fellow  serv- 
ant of  the  engineer  of  a  train  on  his  division.— Railroad  CJo.  v.  Camp,  13  C.  C. 

.  A.  233,  65  Fed.  952. 

[b]  (U.  S.  C.  C.  Ga.  1895)  A  train  dispatcher,  and  a  locomotive  engineer  in- 
jured through  the  dispatcher's  negligence  in  the  running  of  trains,  are  not 
fellow  servants.— Clyde  v.  Railroad  Ck).  69  Fed.  673. 

[c]  (Md.  App.  1894)  A  train  dispatcher,  employed  by^e  division  superin- 
tendent, though  he  has  power  to  employ  and  disdiarge  brakemen  and  flag- 
men, and  has  general  charge  of  the  movement  of  trains,  is  a  fellow  servant 
of  an  engineer  who  is  also  subject  to  the  instructions  of  the  division  super- 
intendent—Railroad Co.  V.  Hoover,  29  Atl.  904,  79  Md.  253. 

[d]  (Tex.  Sup.  1895)  An  engineer  is  not  necessarily  a  fellow  servant  of  the 
train  dispatchers  and  telegraph  operators  of  the  railroad  company.  30  S.  W. 
686,  reversed.— Railway  Co.  v.  Hogan,  82  S.  W.  1035,  88  Tex.  679. 

[e]  (W.  Va.  Sup.  1895)  A  train  dispatcher,  who  has  control  of  the  running 
of  trains  over  a  block  section  of  a  railroad,  is  not  the  fellow  servant  of  a 
brakeman  injured  on  such  block  by  reason  of  the  former's  negligent  man- 
agement of  such  trains.— Flannegan  v.  Railway  Co.,  21  S.  B.  1028,  40  W.  Va. 
436. 

19,  Persons  Working  on  Separate  TrainSy  etc, 

[a]  (U.  S.  C.  C.  Ga.  1895)  Conductors  of  electric  railway  cars  on  the  same 
road  are  fellow  servants.— Baltimore  Trust  &  Guaranty  Co.  v.  Atlanta  Trac- 
tion Co..  69  Fed.  358. 

[b]  (Del.  Super.  1894)  The  brakeman  of  a  train,  while  signaling  the  train 
following  his  own,  acts  as  the  fellow  servant  of  the  fireman  of  the  train  to 
be  signaled.— Wheatley  v.  Railroad  Co.,  30  Atl.  660. 

[c]  (111.  Sup.  1898)  A  fireman  of  a  passenger  train  and  a  freight-train  crew 
are  not  fellow  servants.  Judgment  (1897)  71  111.  App.  147,  affirmed.— Rail- 
road Co.  V.  House.  50  N.  E.  151,  172  111.  601. 

[dl  (111.  App.  1893)  Two  switching  crews  employed  In  the  same  railroad 
yard,  the  one  in  delivering  cars,  and  the  other  In  receiving  them,  as  "kicked" 
across  the  main  tracks,  are  fellow  servants.— O'Leary  v.  Railroad  Co.,  52 
111.  App.  641. 

[el  (111.  App.  1894)  The  members  of  two  switching  crews  of  a  railroad  com- 
pany, which  frequently  meet  when  at  work,  their  relations  to  each  other  at 
such  times  being  governed  by  considerations  of  mutual  safety  and  con- 
venience, are  fellow  servants.— Railway  Co.  v.  Malaney,  59  111.  App.  114. 

[f]  (111.  App.  1896)    The  crews  of  switch  and  road  engines  whose  employ- 
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ment  requires  them  to  do  switching  in  the  same  yards,  and  to  use  the  same 
tracks  and  switches,  and  makes  them  necessarily  dependent  on  each  other 
for  their  mutual  safety,  are  fellow  servants.— Klees  v.  Railroad  Co.,  (58  111. 
App.  244. 

[g]  (111.  App.  1897)  A  freight  crew  and  a  passenger  crew  on  the  same  di- 
Tision  of  the  same  railroad  are  not  fellow  servants.— Railroad  Co.  v.  Hause, 
71  111.  App.  147. 

.  [h]  (Xeb.  Sup.  1898)  Where  two  switching  crews  are  in  the  employ  of  the 
same  railway  company,  subject  to  the  control  and  direction  of  the  same  yard 
master,  no  member  of  either  of  said  crews  having  any  right  of  control  or 
direction  over  any  member  of  the  other  crew,  both  crews  simultaneously 
engaged  in  switching  the  same  cars  from  one  part  to  another  of  the  same 
switch  jard,  then  the  foreman  of  one  crew  and  a  member  of  the  other  crew 
are  fellow  servants.— Railway  Co.  v.  Lyons,  75  N.  W.  31. 

[i]  (Tex.  Civ.  App.  1895)  The  employes  of  a  raihroad  company  running  a 
through  freight  are  not  fellow  sers'ants  of  employes  of  the  same  company 
running  one  of  its  local  freights,  picking  up  freight  and  empty  cars.— Rail- 
way Co.  V.  Worthy,  32  S.  W.  557. 

U]  (Tex.  Civ.  App.  1897)  Two  crews  employed  by  a  railroad  company 
worked  in  one  yard.  The  inside  crew  was  engaged  exclusively  in  yard 
switching,  while  the  outside  crew,  in  addition  to  switching  in  the  yard,  was 
required  to  take  cars  to  adjacent  lumber  yards  and  to  connecting  carriers. 
H^d,  that  an  inside  switchman,  in  piloting  an  inside  engine  to  its  train,  and 
an  outside  fireman,  at  work  beneath  his  engine,  were  not  fellow  servants, 
within  Act  1891,  S  2  (Sayles'  Supp.  p.  498),  providing  that  all  persons  engaged 
In  the  common  service  of  a  railway  company,  and  working  together  at  the 
same  time  and  place  to  a  common  purpose,  and  of  the  same  grade,  neither 
being  Intrusted  with  any  superintendence  over  the  others,  are  fellow  serv- 
ants.—Masterson  V.  Railway  <^„  42  S.  W.  1001. 

[k]  (Eng.  1893)  Where  two  vessels  come  into  collision  with  each  other, 
belonging  to  the  same  owners  and  the  same  line,  and  frequent  the  same  port 
and  river  in  which  the  collision  occurred,  the  master  and  crew  of  one  vessel 
are  not  in  a  common  employment  with  the  master  and  crew  of  the  other  ves- 
sel.—The  Petrel,  1  Reports,  651;  Id.  [1893]  Prob.  320. 

20.  Servants  Going  to  or  Returning  from  Work, 

[al  (V.  S.  Sup.  189B)  The  employes  of  an  extra  freight  train  are  the  fellow 
servants  of  section  hands  going  to  their  work  upon  a  hand  car,  so  that  the 
negligence  of  the  former  in  failing  to  give  proper  signals,  whereby  a  col- 
lision results,  does  not  render  the  company  liable  for  injuries  to  one  of  the 
section  men.  2  C.  C.  A.  380,  51  Fed.  5(52,  reversed.  Randall  v.  Railroad  Co., 
3  Sup.  Ct.  322,  109  U.  S.  478,  and  Railroad  Co.  v.  Hambly,  14  Sup.  Ct.  983, 
154  U.  S.  349,  applied.  Railroad  Co.  v.  Ross,  5  Sup.  Ct.  184,  112  XT.  S.  377.  dis- 
tinguished.—Railroad  Co.  V.  Charless,  16  Sup.  Ct.  848,  162  U.  S.  359. 

fb]  (U.  S.  Sup.  1897)  A  railroad  employ^,  who,  after  finishing  his  employ- 
ment for  the  day,  and  leaving  the  workshop  and  grounds  of  the  company, 
is  injured  while  moving  along  a  public  highway  In  the  city,  by  negligent 
acts  of  other  employ(^8  of  the  company  on  its  moving  trains,  does  not  stand 
in  the  relation  of  a  fellow  servant  with  them,  in  the  meaning  of  the  law 
applicable  to  Injuries  occurring  to  one  servant  by  the  negligence  of  another.— 
Fletcher  v.  Railroad  Co..  18  Sup.  Ct.  35,  168  U.  S.  135. 

[c]  (Tex.  Civ.  App.  1894)  An  employ^  of  a  railroad  company  who.  In  obedi- 
ence to  an  order  of  the  company,  travels  in  the  caboose  of  a  freight  train 
to  reach  a  point  where  he  had  been  assigned  to  work,  but  who  takes  no  part 
in  the  running  of  the  train.  Is  not  a  fellow  servant  of  the  engineer  of  the 
train.— Railway  Co.  v.  Norrls,  29  S.  W.  950. 

21.  Questione  for  the  Jury, 

[a]  (111.  Sup.  1894)  Whether  parties  are  fellow  servants  is  a  question  for 
the  jury  imder  proper  definitions  from  the  court— Coal  Co.  v.  Holmquist, 
38  N.  E.  W6,  152  IlL  581.    51  111.  App.  507,  aflirmed. 

[b]  (ni.  App.  1893)  Where  the  evidence  is  uncontradicted,  the  question  as 
to  the  existence  of  the  relationship  of  fellow  servants  is  for  the  court.— 
O'Leary  v.  Railroad  Co.,  52  111.  App.  641. 

31  C.C.A.-20 


Digitized  by 


Google 


306  31  C.  C.  A.   REPORTS. 

[c]  (111.  App.  1893)  Whether  or  not  the  relation  of  fellow  s(»rvants  exists 
between  employ(^8  Is  a  quesftion  of  fact,  and  its  determination  by  a  jury  will 
not  be  disturbed,  unless  palpably  against  the  weight  of  evidence.— Railroad 
Co.  V.  O'Brien,  53  lU.  App.  198. 

[d]  (IlL  App.  1894)  A  court  may  define  to  the  jury  what  constitutes  the 
relation  of  fellow  servant,  but  must  not  determine  the  fact  of  the  existence 
of  such  relation.— Kimel  v.  Railroad  CJo.,  55  111.  App.  244. 

[e]  (Tex.  Civ.  App.  1894)  Whether  a  person  is  a  fellow  employ^  of  another, 
both  being  engaged  In  the  same  work,  is  a  question  for  a  jury.— Railroad  Co. 
V.  Finch,  27  S.  W.  1028,  8  Tex.  Civ.  App.  409. 


(37  Fed.  302.) 

GAYNON  V.  DURKEB. 

(Circuit  Court  of  Appeals.  Fifth  Circuit     March  1,  1898.) 

No.  621. 
Fellow  Servants- Who  are. 

The  foreman  of  a  railway  machine  shop,  with  authority  to  give  orders 
to  the  men  working  in  his  department,  is  the  fellow  servant  of  one  of  the 
men,  there  being  a  master  mechanic  over  both,  with  authority  to  hire 
and  discharge.! 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Florida. 

The  plaintiff  in  error  brought  this  suit  against  the  defendant  in  error  to 
recover  damages  for  personal  Injuries  received  while  In  the  employ  of  the 
defendant.  The  plaintiff  in  his  declaration  alleges,  substantially,  that  on  the 
14th  day  of  July,  1893,  plaintiff  was  in  the  employ  of  the  defendant,  and 
was  ordered,  instructed,  and  required  by  one  Kern,  who  was  an  employ^  of 
the  defendant,  and  who  was  the  general  foreman  of  the  defendant's  shops 
in  Palatka,  and  under  whom  the  plaintiff  worked,  and  whose  orders  and 
instructions  the  plaintiff  was  required  to  obey,  to  mark  a  leak  In  the  boiler 
or  tubes  of  a  certain  locomotive  in  the  control  and  use  of  the  defendant,  said 
locomotive  having  steam  generated  therein,  and  the  plaintiff  entered  the 
smoke  box  of  said  locomotive  for  the  purpose  of  marking  said  leak;  that  said 
Kern  was  aware  that  the  plaintiff  had  entered  said  smoke  box,  and  that  it 
jvas  the  duty  of  the  defendant  to  provide  a  reasonably  safe  place  for  the 
plaintiff  to  work,  and  keep  the  same  reasonably  safe  while  the  plaintiff  was 
working;  that  defendant  knew  It  was  necessary  while  plaintiff  was  in  said 
smoke  box  to  keep  the  throttles  and  valves  of  said  locomotive  closed,  so  as 
to  prevent  the  steam  from  entering  the  smoke  box,  but  the  defendant  reck- 
lessly, negligently,  and  carelessly  omitted  and  neglected  to  keep  said  smoke 
box  reasonably  safe,  and  that  while  plaintiff  was  in  said  smoke  box  the  said 
Kern,  or  some  other  person  to  plaintiff  unknown,  recklessly,  carelessly,  and 
negligently  opened  the  throttles  and  valves  of  said  locomotive,  whereby  the 
steam  In  said  locomotive  entered  the  smoke  box,  inflicting  great  Injury  upon 
the  plaintiff.  To  this  declaration  defendant  interposed  a  demurrer,  which 
was  overruled  by  the  court:  .whereupon  defendant  filed  the  general  issue 
plea  of  not  guilty,  and  a  further  plea  of  contributory  negligence.  A  trial 
of  the  cause  was  had  upon  issue  joined  on  these  pleas. 

The  facts  in  this  case,  as  shown  by  the  testimony,  briefly  stated,  are  as 
follows:  The  plaintiff  In  error  was  employed  by  the  defendant  In  error  as 
a  boiler  maker  in  the  railway  shops  situated  in  Palatka,  Fla.  These  shops 
were  the  general  repair  shops  of  the  railway  company,  and  such  work  was 

1  As  to  who  are  fellow  servants,  see  an  elaborate  note  to  Railroad  Co.  v. 
Smith,  8  C.  C.  A.  068,  and  supplementary  note  to  Railway  Co.  v.  Johnston, 
9  C.  C.  A.  590. 
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done  in  them  as  is  usually  done  in  the  railway  shops  of  like  character.  The 
shops  were  under  the  direct  supervision  and  control  of  a  master  mechanic, 
whose  office  was  at  these  shops.  Mr.  Rutherford,  the  master  mechanic,  em- 
ployed the  plaintiff  and  set  him  to  work  in  the  shops.  The  plaintiff  was 
working  under  a  foreman,  also  employed  by  defendant,— a  Mr.  Kern,— whose 
orders  plaintiff  was  required  to  obey.  The  plaintiff  in  his  testimony  styles 
this  man  a  "general  foreman,"  but  the  testimony  does  not  disclose  the 
significance  of  the  term  **general."  The  testimony  does  show  that  there 
were  other  foremen  employed  in  these  shops,— a  foreman  of  the  carpenter 
shop  and  a  foreman  of  the  paint  shop.  The  plaintiff  was  injured  on  July 
14.  1S93.  while  in  the  employ  of  the  defendant.  For  about  two  weeks  prior 
to  his  injury  the  plaintiff  had  been  working  upon  a  certain  engine,  No.  23, 
which  was  in  the  shops  being  extensively  repaired.  The  plaintiff  had  put 
a  new  set  of  tubes  in  this  engine,  and  had  done  considerable  other  work 
upon  her.  The  plaintiff  tested  these  tubes  the  day  before  with  a  cold-water 
test.  On  the  morning  of  his  injury  this  engine  was  fired  up  for  the  purpose 
of  making  a  further  test  of  these  tubes,  and  one  was  found  to  be  leaking. 
The  plaintiff  was  sent  for,  and  told  by  the  foreman,  Kern,  that  the  tube  was 
leaking,  and  that  he  had  better  mark  it;  whereupon  the  plaintiff  entered 
the  smoke  box  of  the  engine  to  mark  the  leaking  tube.  While  the  plaintiff 
was  in  the  smoke  box,  Kern,  the  foreman,  negligently  opened,  or  caused  to 
be  opened,  the  valves  and  throttle  of  the  engine,  which  allowed  the  steam 
to  rush  into  the  smoke  box,  whereby  the  plaintiff  was  badly  scalded.  The 
engine  was  hot,  and  had  steam  on,  when  the  plaintiff  entered  the  smoke  box, 
but  it  was  perfectly  safe  for  plaintiff  to  enter,  and  would  have  remained 
safe  but  for  the  negligent  act  of  Kern. 

When  the  plaintiff  closed  his  case  the  defendant  demurred  to  the  evidence, 
and  the  court  sustained  the  demurrer  in  the  following  language:  **I  think  the 
law  upon  this  point  is  this:  It  is  the  duty  of  the  employer,  the  principal,  to 
furnish  a  safe  place  for  his  employes,- safe  tools  and  appliances  and  sur- 
roundings,—and,  if  there  is  any  presumption  or  good  reasons  to  believe 
that  there  is  any  deficiency  in  those  appliances  or  in  the  safety  of  that  place, 
It  is  the  duty  of  the  principal  to  see  that  that  is  guarded  or  is  watched  and 
kept  safe;  but  unless  there  is  some  good  reason  to  believe  that  there  Is  an 
innate  danger,  that  there  Is  a  necessary  presumption  of  danger,  attending 
the  condition  of  the  place  or  the  condition  of  the  appliances,  and  if  that 
danger  only  arises  from  the  positive  acta  of  some  one  else  which  cannot  be 
anticipated  and  cannot  be  guarded  against,  I  cannot  see  nor  consider  that  it 
is  the  duty  of  the  principal  to  have  a  plant  watched  or  a  supervision  of  such 
condition  or  appliances.  Unless  there  is  some  good  ground  to  believe  that 
a  watch  or  a  general  supervision  is  necessary  for  the  preservation  and  pro- 
tection of  the  employ^,  I  do  not  consider  that  the  employer  can  be  held  liable 
for  any  act  of  a  fellow  servant  which  cannot  be  anticipated  nor  which 
could  not  be  presumed.  That  is  what  I  consider  to  be  the  generally  accepted 
principle  of  law.  I  consider  that  to  be  the  principle  of  the  law  laid  down 
in  all  of  the  cases  which  have  been  cited  here  and  referred  to.  In  the  case 
where  the  party  was  injured  by  the  raising  or  lowering  of  the  cargo  of  a 
vessel  through  the  hatchway,  there  was  the  constant  anticipation  of  more  or 
less  danger  thai  was  not  provided  against.  In  the  case  of  fire  damp 
/Gowen  v.  Bush,  22  C.  C.  A.  196,  7G  Fed.  349),  there  was  such  a  constant 
apprehension  of  accumulation  of  tire  damp,  it  is  true,  that  a  party  was  ap- 
pointed for  that  purpose.  In  this  case  the  testimony  does  not  satisfy  me 
that  there  was  any  reasonable  presumption  of  danger  arising  from  the  party 
going  into  that  locomotive,  unless  by  some  positive  affirmative  action  of 
some  party,  and  that  the  party  In  charge  at  that  time,  or  the  principal  had 
he  been  present,  could  have  had  any  good  reason  to  have  appointed  a  person 
whose,  special  duty  It  was  to  see  that  that  place  was  kept  perfectly  safe. 
In  the  case  of  RaUway  Co.  v.  Pool.  160  U.  S.  438,  16  Sup.  Ct.  338,  where  a  party 
was  at  work  under  a  car,  which  was  certainly  a  dangerous  position,  he 
waa  Injured  by  the  negligence  of  a  fellow  servant  in  making  that  place  dan- 
gerous; and  yet  the  supreme  court  reversed  the  case  which  permitted  it  to 
go  to  a  jury,  and  the  jury  to  pass  upon  it,  and  held  that  the  case  should 
not  have  been  sul)mitted  to  the  jury.  The  case  was  reversed  and  sent  back. 
I  would  be  very  glad,  indeed,  if  I  could  see  any  question  of  fact  in  this  case, 


Digitized  by 


Google 


308  31  C.  C.  A.  REPORTS. 

to  submit  the  case  to  the  Jury;  but  the  evidence,  in  my  opinion,  shows  that 
the  injury  was  caused  by  the  positive  affirmative  action  of  a  fellow  servant. 
The  question  of  whether  or  not  Kern  was  a  fellow  servant  is  one  of  the 
difficult  questions  in  this  case;  but  I  do  not  think  the  testimony  shows  that 
he  had  charge  or  supervision  of  any  particular  department  of  the  operations 
of  the  road;  but  there  was  immediately  over  him  a  master  mechanic,  who 
employed  and  discharged  employes,  who  supervised  generally  the  repairing? 
division  of  the  road  of  the  company.  Looking  at  the  case  as  I  do,  and  as  the 
facts  I  think  have  been  determined  by  the  testimony,  I  do  not  consider  It 
ti  my  privilege  to  submit  the  case,  but  to  withdraw  the  case  from  the  Jury, 
and  to  direct  a  Judgment  for  the  defendant;  which  is  so  ordered." 

Alex.  St.  Clair- Abrams,  for  plaintiff  in  error. 
E.  P.  Axtell,  for  defendant  in  error. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

PER  CURIAM.  The  judgment  of  the  circuit  court  is  affirmed  op 
the  authority  of  Railroad  Co.  v.  Charless,  162  U.  S.  329,  16  Sup,  Ct 
848,  and  Mining  Co.  v.  Whelan,  168  U.  S.  86, 18  Sup.  Ct.  40. 


(87  Fed.  938.) 

PBDERSON  ▼.  JOHN  D.  SPRKCKLES  &  BROS.  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    March  3,  189a) 

No.  418. 

1.  Towage— Method  of  Fastening  Line. 

On  the  preponderance  of  the  evidence,  held,  that  In  towing  a  schooner 
it  is  not  good  seamanship,  when  the  line  is  passed  through  the  breast 
chock,  to  make  it  fast  to  the  pawl  bitt,  as  this  brings  it  at  such  an  angle 
as  to  put  a  great  and  uneven  pressure  on  the  chock,  and  a  heavy  strain  on 
the  line;  that,  If  passed  through  the  breast  chock,  the  line  should  be 
fastened  to  the  windlass  bitt;  and  that  the  best  method  is  to  have  aa 
straight  a  lead  as  possible. 

2.  Same— Speed  of  Towage. 

In  towing  a  schooner  about  90  feet  in  length,  and  of  some  87  tons,  gross, 
with  a  5-inch  Manilla  line,  in  a  smooth  bay,  6  to  7  knots  an  hour  is  not 
excessive  or  dangerous  speed. 

8.  Same—Responsibility  for  Fastening  Towline. 

When  a  tug  takes  in  tow  a  schooner,  having  her  own  officers  and  crew 
on  board,  who  take  control  and  management  of  the  fastening  of  the  tow- 
line  to  their  vessel,  they  are  bound  to  see  that  it  is  securely  fastened;  and 
the  tug  is  not  responsible  for  any  failure  In  this  respect. 

4.  Same— Reciprocal  Duties. 

A  tug  engaged  in  towing  is  not  bound  to  exercise  the  highest  possible 
degree  of  skill  and  care.  Her  duty  is  to  use  reasonable  care  and  skill, 
and  she  has  a  right  to  expect  corresponding  care  and  skUl  on  the  part  of 
the  tow,  when  the  latter  is  in  charge  of  her  own  officers  and  crew. 

5.  Same— Personal  Injuries. 

A  tug,  towing  a  schooner  manned  by  her  own  officers  and  crew,  held  not 
liable  for  personal  injuries  occasioned  to  the  schooner's  mate  by  the  break- 
ing of  the  breast  chock,  through  which  the  line  was  run,  where  the  accident 
was  due  to  bad  seamanship  of  the  mate,  in  causing  the  line  to  be  run 
through  the  breast  chock  and  fastened  to  the  pawl  bitt,  instead  of  to  the 
windlass  bitt 
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Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  California. 

H.  W.  ilutton,  for  appellant. 
Shortridge,  Beatty  &  Brittaiu,  for  appellee. 

Before  GILBERT  and  KOSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

HAWLEY,  District  Judge.  This  is  a  libel  in  personam  by  Louis  A. 
Pederson,  appellant,  to  recover  damages  from  the  John  D.  Spreckles 
&  Bros.  Company  for  injuries  received.  The  undisputed  facts  are  sub- 
Btantially  as  follows:  The  steamer  Crown  of  England  was  wrecked 
at  Santa  Rosa  Island,  in  Santa  Barbara  •Channel,  December  1,  1894. 
The  California  Iron  &  Wrecking  Company  was  employed  by  the  own- 
ers of  the  Crown  of  England  to  recover  the  machinery  from  the  wreck ; 
and,  to  assist  in  this  work,  the  company  employed  the  schooner  S. 
Danielson  and  the  tugboats  Kittie  O'Neill  and  Vigilant.  The  schoon- 
er was  owned  in  part  by  one  Mrs.  Gruggel,  wife  of  its  captain.  It 
haa  a  gross  tonnage,  87.55;  net  tonnage,  83.20;  net  length,  9L9; 
breadth,  27.7;  depth,  6.8  feet, — carried  about  5  tons  of  iron,  and  was 
about  10  years  of  age,  and  in  good  condition.  The  tug  Vigilant  was 
owned  by  appellee.  The  S.  Danielson  and  the  Vigilant  lay  at  anchor 
all  night  before  the  accident,  side  by  side,  in  Beechers'  Bay,  on  the 
east  side  of  the  island.  On  the  morning  of  January  6,  1895,  about 
S  or  half  past  8,  the  S.  Danielson,  upon  the  suggestion  of  the  tug, 
hauled  in  her  anchor,  and  started  to  drift,  while  waiting  for  the  tug 
to  come  alongside  and  take  her  in  tow.  After  drifting  about  half  a 
mile,  the  tug  came  alongside,  and  about  9  o'clock  made  fast  to  the 
schooner,  and  began  towing.  Appellant,  who  was  the  mate  of  the 
schooner  S.  Danielson,  passed  a  5-inch  Manilla  rope  out  to  the  tug,  to 
be  used  in  the  towing.  The  line  was  passed  through  the  breast 
chock  on  the  port  side,  and  was  made  fast,  under  his  supervision,  to 
the  pawl  bitt.  Between  40  and  50  fathoms  of  line  were  passed  out 
before  the  master  of  the  tug  Vigilant  signified  that  they  had  length 
enough.  While  engaged  in  parceling  the  line,  and  standing  on  the 
side  of  the  hue,  between  the  line  and  the  capstan,  the  chock  broke; 
and  appellant  was  thrown  against  the  capstan  by  the  snap  of  the 
line,  and  his  leg  was  broken,  and  so  severely  injured  that  amputation 
was  made  necessary.  Some  10  or  15  minutes  thereafter  the  line 
parted.  The  time  occupied  in  towing  before  the  accident  is  variously 
estimated  by  the  witnesses  at  from  15  to  20  minutes. 

What  caused  the  accident?  Was  the  appellee  guilty  of  any  negli- 
gence? The  contention  of  appellant  is  that  the  accident  was  caused 
by  the  negligence  of  the  parties  in  charge  of  the  Vigilant,  in  towing 
at  such  an  excessive  rate  of  speed  that  the  chock  through  which  t»» 
towline  was  passed  was  pulled  in  two;  that  the  appellee  was  guilty 
of  negligence,  in  not  supervising  or  directinjr  the  arrangement  of  the 
towline,  in  not  watching  the  effect  of  her  towing  upon  the  schooner, 
and  in  towing  at  an  excessive  speed.  It  is  claimed  on  behalf  of  ap- 
pellant that  there  is  a  substantial  agreement  on  the  facts,  and  that 
the  only  questions  involved  herein  are  questions  of  law.  The  con- 
tention of  the  appellee  is  that  the  accident  was  caused  by  the  acts 
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of  appellant  and  those  acting  under  his  direction,  in  putting  the  line 
through  the  breast  chock,  and  making  it  fast  to  the  pawl  bitt,  in- 
stead of  the  windless  bitt;  that  improper  steering  by  the  captain  of 
the  schooner,  in  charge  of  the  helm,  also  contributed  to  the  breaking 
of  the  chock,  by  increasing  the  strain  thereon;  that,  in  failing  to 
perform  his  duty  in  this  respect,  appellant  was  guilty  of  such  negli- 
gence as  bars  him  from  recovering  any  damages.  It  is  claimed  by 
appellee  that  the  questions  involved  herein  are  purely  questions  of 
fact,  upon  which  there  is  a  conflict  of  evidence,  and  that  the  decision 
of  the  trial  court  should  not  be  disturbed  on  this  ground. 

The  tug  and  the  schooner  were  each  in  charge  of  their  respective 
officers  and  crew.  Each  was  properly  manned  and  equipped.  There 
were  no  visible  defects  in  either.  The  weather  was  calm  and  clear, 
there  was  a  light  wind,  and  the  water  was  smooth.  The  chock  on 
the  schooner  is  used  to  keep  the  line  in  place,  and  the  bitt  to  which 
the  line  is  fastened  gives  the  strength  for  towing  purposes.  The  de- 
cided preponderance  of  the  evidence  establishes  the  facts  contended 
for  by  appellee,  that  it  is  not  good  seamanship  upon  the  part  of  the 
officers  and  crew  of  the  schooner,  when  the  line  is  passed  through  the 
breast  chock,  to  make  it  fast  to  the  pawl  bitt;  that,  if  the  line  is 
passed  through  the  breast  chock,  it  should,  in  order  to  be  safe,  be 
fastened  to  the  windlass  bitt;  that  when  the  line  is  put  in  the  breast 
chock,  and  fastened  to  the  pawl  bitt,  it  is  at  such  an  angle  as  to 
bring  a  great  and  uneven  pressure  on  the  chock,  and  a  heavy  strain 
upon  the  line;  that  the  best  method  is  to  have  as  straight  a  lead  as 
possible;  that  the  straighter  the  lead,  the  safer  the  tow.  This  testi- 
mony is  not  in  any  manner  weakened  by  the  fact  that  the  schooner 
had  been  previously  towed  in  safety,  for  a  longer  distance,  with  the 
line  placed  in  the  breast  chock,  and  fastened  to  the  pawl  bitt.  The 
question  as  to  who  furnished  the  line,  or  who  first  suggested  its  use, 
does  not  clearly  appear.  But,  in  view  of  the  other  facts,  it  is  wholly 
immaterial.  There  is  no  suggestion  that  the  line  was  not  a  proper, 
strong,  and  safe  one,  and  no  claim  is  made  as  to  there  being  any 
defect  therein.  Appellant,  as  the  mate  of  the  schooner,  had  charge 
and  control  of  her  forward  part.  He  was  at  his  post  of  duty.  Capt. 
Randall  had  chaise  of  the  tug.  He  called  upon  the  schooner  to  give 
him  the  end  of  the  line.  It  was  passed  to  him  by  appellant.  Peder- 
son,  in  the  ordinary  discharge  of  his  duty  as  mate  of  the  schooner,  di- 
rected where  and  how  the  line  should  be  placed.  It  was  laid  through 
the  breast  chock,  and  made  fast  to  the  pawl  bitt,  of  the  schooner. 
Signals  were  then  given,  and  the  tug  started  on  its  course.  In  thf* 
light  of  these  circumstances,  it  seems  to  be  a  self-evident  proposition 
that  the  tug  could  not  have  been  at  fault  unless  at  the  time  of  the 
accident  she  was  towing  at  an  excessive  speed.  Touching  this  point, 
the  most  that  can  be  said  in  favor  of  appellant  is  that  there  was  a 
conflict  of  evidence  as  to  the  rate  of  speed.  Appellant's  witnesses 
testified  that  in  their  opinion  the  tug  was  towing  at  a  rate  of  9  or  1(» 
knots  an  hour,  while  the  testimony  on  the  part  of  appellee  placed  it 
at  from  6  to  7  knots  an  hour.  The  question  as  to  whether  the  speed 
was  excessive  is  not  to  be  determined  solelv  from  the  rate.  It  de- 
pends upon  the  condition  of  the  tow,  the  line,  and  other  surroundings. 
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The  questions  are  whether  she  was  going  at  such  a  speed  that  no 
damage  would  be  liable  to  ensue  therefrom;  whether  she  was  exer- 
cising due  caution  and  reasonable  diligence.  If  the  speed  of  the 
tug  caused  the  accident,  it  was  excessive.  The  great  preponderance 
of  the  evidence  is — taking  into  consideration  the  tonnage  and  size 
of  the  schooner,  the  strength  of  the  line,  and  state  of  the  weather, 
wind,  and  water — that  the  tug  was  towing  at  a  reasonable  and  safe 
speed,  not  exceeding  7  knots  an  hour,  and  was  not  guilty  of  any  fault, 
and  that  the  speed  of  the  tug  was  not  the  proximate  cause  of  the 
breaking  of  the  breast  chock  on  the  schooner.  While  there  was  a 
slight  conflict  as  to  the  rate  of  speed,  the  witnesses  substantially 
agreed  that  7  knots  an  hour  was  safe  and  reasonable.  The  witness 
Titchworth,  who  had  been  about  4  years  on  the  Vigilant,  and  was 
on  the  tug  at  the  time  of  the  accident,  and  had  been  engaged  over  10 
years  in  the  towing  business,  testified  that  the  Vigilant  was  a  steady 
tuff  in  her  pulling,  regular  in  her  movements,  in  perfect  condition,  and 
that  7  knots  an  hour  "was  a  safe  speed."  Thompson,  who  was  cap- 
tain of  the  tug  Rescue,  in  the  employ  of  the  Merchants'  &  Ship- 
owners' Towboat  Company,  and  had  been  engaged  for  20  years  in  the 
towing  business,  on  all  kinds  of  boats  and  ships,  in  all  parts  of  the 
coast,  including  the  Santa  Barbara  Channel,  under  all  conditions  of 
wind  and  weather,  testified,  in  reply  to  questions,  as  follows: 

"Q.  In  towing  a  schooner  of  the  dimensions  and  the  tonnage  of  the  Daniel- 
son,  I  wish  you  would  state  to  the  court  whether  it  would  be  safe  and  proper 
to  use  a  line  of  from  40  to  50  fathoms  length  in  towing  such  a  schooner  in 
the  Santa  Barbara  Channel,  when  the  water  is  smooth,  the  wind  fair,  and  the 
rope  or  hawser  a  5-inch  Manilla  line?  A.  It  would  if  it  was  smooth  and 
the  wind  fair,  as  you  say.  It  would  be  line  enough.  I  should  accept  that; 
yes;  new  rope,  good  line,— if  the  distance  was  not  too  long,  and  I  expected 
not  to  get  different  weather,  or  anything  like  that.  Q.  As  to  the  rate  of  speed 
that  It  would  be  proper  towing,  with  a  schooner  such  as  the  Danielson,  under 
the  conditions  I  have  named,  would  you  say  that  a  speed  of  from  5  to  6  or 
7  or  8  knots  would  be  a  proper,  reasonable,  and  careful  speed  to  tow?  A.  I 
should  say  a  speed  of  7  or  8  knots  would  be  all  right,  if  it  was  smooth,  with 
a  new  5-inch  line.  I  should  tow  that  fast  if  I  was  doing  it;  after  I  got  fairly 
started,—- got  way  on  my  *tow.  If  it  was  rough,  and  I  considered  it  necessary 
to  go  slow,  I  should  do  so.  If  it  was  smooth,  I  shonld  certainly  go  as  fast 
as  I  could;  and  I  think  that  would  be  just  about  the  rate  of  speed,— 8  knots 
on  a  vessel  like  that.*' 

Capt.  Harvey,  assistant  superintendent  of  the  Merchants'  &  Ship- 
owners' Towboat  Company,  who  had  been  engaged  in  the  towboat  busi- 
ness for  30  years,  under  various  conditions,  and  upon  all  kinds  and 
character  of  vessels,  testified  as  follows: 

"Q.  Take  the  schooner*  Danielson,  whose  dimensions  I  have  given  you,  in 
the  Santa  Barbara  Channel,  with  smooth  water,  fair  wind,  being  towed  by 
the  tug  VigUant;  would  a  5-inch  line— say,  from  35  to  40  or  50  fathoms— 
be  a  proper  length  of  line  to  have  out,  towing  such  a  schooner?  A,  I  should 
say  It  would  be.  Q.  As  to  the  rate  of  speed,  captain,  that  it  would  be  safe 
to  tow  a  schooner  under  those  circumstances;  what  would  you  say  as  to 
that?  A.  I  should  say  it  was  safe  for  a  tug  to  pull  all  it  could.  Q.  6  or  8 
or  9  knots  would  be  safe,  in  point  of  speed?  A.  Yes,  sir;  that  line  wiU  hold 
that  boat,  and  more  too.'* 

Capt.  Gray,  who  was  the  sunerintendent  of  the  same  towboat  com- 
pany, and  had  been  in  the  business  for  over  20  years,  and  was  familiar 
with  the  Santa  Barbara  Channel,  testified  as  follows: 


Digitized  by 


Google 


312  31  C.  C.  A.   REPORTS. 

"Q.  What  would  you  say  as  to  the  speed  which  it  would  be  safe  and  proper 
to  tow  a  schooner  of  these  dimensions  in  quiet,  still  water,  with  a  tug  such  as 
the  Vigilant,  and  with  a  5-inch  Manilla  rope,  of  about  40  or  45  fathoms?  A. 
I  should  tow  just  as  fast  as  the  tug  would  tow  her.  Q.  "Would  it  be  safe 
speed  to  go  at,  say,  5  or  6  or  7  knots  an  hour?     A.  Yes,  sir;  perfectly  safe." 

Rosenberg,  a  witness  for  appellant  in  rebuttal,  on  cross-examination, 
testified  as  follows: 

**Q.  What  would  you  say  as  to  the  speed  of  towing  a  schooner  such  as  the 
Danielson,  ♦  ♦  ♦  smooth  water,  fair  wind,  very  lightly  laden  with  some 
wreckage,  and  it  was  being  towed  by  a  strong  steam  tug,  the  Vigilant;  the 
line  made  fast  to  the  pawl  bitt,  passing  through  the  after  port  chock,  and 
the  tug  ahead;  what  would  you  say  as  to  reasonable  speed  to  tow  under  those 
circumstances,  a  5-inch  Manilla  rope  being  used?  A.  About  6  or  7  miles  an 
hour." 

But  it  is  earnestly  argued  by  appellant  that  the  testimony  is  undis- 
puted that  the  speed  of  the  tugboat  actually  caused  the  breaking  of 
the  after  chock.  This  position  is  sought  to  be  maintained  upon  the 
testimony  of  Capt.  Randall,  the  master  of  the  tug  Vigilant,  given  with 
reference  to  the  manner  in  which  the  line  was  made  fast,  as  ascertained 
by  him  after  the  accident.  The  testimony  of  the  other  witnesses  was 
on  the  assumption  that  the  line  was  properly  placed  and  fastened.  To 
fully  understand  that  portion  of  the  testimony  of  Capt.  Randall  relied 
upon  and  quoted  by  appellant,  it  is  necessary  to  refer  to  other  peurts 
of  his  testimony.  He  had  testified  in  chief  that  the  tug  started  at  slow 
speed,  that  after  towing  about  15  minutes  the  chock  was  carried  away, 
and  that  at  that  time  the  tug  was  towing  about  6  knots. 

"Q.  When  the  vessel  started,  how  fast  were  you  going?  A.  We  started 
gradually,  and'gradually  got  on  the  way  to  about  6  knots.  Q.  How  long  after 
you  started  before  you  were  going  at  the  rate  of  about  6  knots?  A.  About 
4  or  5  minutes.  Q.  For  10  minutes  you  had  l)een  going  at  the  rate  of  0  knots? 
A.  Yes,  sir.  Q.  No  faster?  A.  No,  sir.  Q.  The  same  rate  of  speed?  A. 
The  same  rate  of  speed.     The  engine  was  not  speeded  up  at  all." 

He  further  testified  that  the  tug  at  the  time  of  the  accident  slowed 
up  and  stopped,  and,  after  ascertaining  what  had  happened,  again 
started  ahead  at  the  same  rate  of  speed  as  befdre,  and  after  towing  10 
or  12  minutes  the  line  parted.  Upon  his  cross-examination  the  fol- 
lowing questions  were  asked,  and  answers  given : 

"Q.  Did  you  notice  through  which  chock  the  towllne  was  leading?  A.  Yes, 
sir;  the  breast  chock.  Q.  Did  you  notice  where  it  was  made  fast  to?  A. 
No,  sir;  I  could  not  see  that.  Q.  Do  you  think  that  you  could  break  a  chock 
line  like  that,  towing  a  schooner  such  as  the  Danielson  6  knots  an  hour,  and 
under  the  conditions  you  were  towing  her  that  .morning?  A.  No.  sir;  not 
with  a  fair  lead.  Q.  What  do  you  mean  by  a  *fair  lead'?  A.  A  straight 
lead.  ♦  ♦  ♦  Q.  You  went  ahead  on  that  morning  without  reference  to  where 
the  towline  was  made  fast  to?  A.  We  allowed  that  the  people  on  the  schooner 
would  aid  us  in  the  matter,  to  help  us  out,  by  not  making  those  lines  fast  to 
the  wrong  place." 

Next  come  the  questions  and  answers  so.  confidently  relied  upon  by 
counsel : 

•*Q.  I  ask  you  whether  on  that  morning  you  went  aliead  without  reference 
to  what  part  of  the  schooner  the  towline  was  made  fast  to?  A.  Yes.  sir.  Q. 
Six  miles  an  hour  was  too  fast,  under  the  condition  that  that  line  was  made 
fast?  A.  No,  sir.  Q.  How  did  the  chock  come  to  break,  tlien?  A.  It  was 
too  fast.  It  proved  It.  It  certainly  was  too  fast.  Q.  Under  the  conditions  at 
which  the  line  was  made  fast?     A.  It  was  too  fast.'* 
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It  is  evident  that  this  language  had  reference  to  the  condition  of 
fastening  the  line  on  the  pawl  bitt  after  placing  it  in  the  breast  chock, 
which  was  a  fact  unknown  to  the  officers  and  crew  of  the  tugboat  until 
after  the  accident  This  is  made  clear  by.  the  answer  of  the  witne»?H 
when  recalled  on  behalf  of  the  appellee: 

**Q.  The  way  in  which  the  line  was  made  fast,  then,  you  did  not  know?     A. 

1  did  not  linow;  no,  sir.  Afterwards  I  seen  where  the  line  had  been  made  fast, 
and  knew  the  chock  it  was  in;  after  we  went  alongside.  Q.  To  what  would 
you,  then,  attribute.— all  told  in  one  answer,  covering  the  whole  case,— in  your 
best  judgment,  the  breaking  of  the  chock?  A.  Bad  steering,  and  the  line  being 
made  fast  in  the  way  it  was,  and  possibly  a  bad  casting.  The  speed  of  the 
vessel  had  nothing  to  do  with  It.     It  must  have  broke  if  we  had  been  going  at 

2  or  3  knots." 

This  testimony,  instead  of  showing  that  the  tug  was  towing  at  an 
excessive  speed,  tends  to  show  that  the  line,  after  passing  through 
the  breast  chock,  was  fastened  to  the  wrong  bitt,  and  that  the  neg- 
ligence was  upon  the  part  of  the  officers  and  crew  of  the  schooner, 
instead  of  upon  the  part  of  the  tug.  It  is  shown  by  the  testimony 
that  the  tug  was  fully  adequate  to  the  work.  It  was  managed 
with  reasonable  care,  judgment,  and  skill.  It  performed  its  duty 
in  an  ordinary,  careful,  and  prudent  manner,  and  did  its  entire 
duty,  unless,  as  is  claimed  by  appellant,  it  was  its  duty  to  see  that 
the  line  was  properly  placed  and  fastened  on  the  schooner  before  it 
started  to  tow.  A  vast  number  of  authorities  are  cited  by  appel- 
lant to  the  effect  that  the  tug  dominates,  guides,  and  directs;  that 
the  tow  keeps  in  her  wake,  and  conforms  to  her  directions;  that 
the  tug  must  furnish  the  motive  power,  and  direct  the  location  of 
the  tow;  how  she  shall  be  lashed;  with  what  fastening  she  shall  be 
secured;  to  see  that  her  tow  is  properly  made  up,  and  secured  with 
lines  of  proi)er  strength.  Many  of  these  cases  are  in  relation  to 
the  duties  of  the  tug  in  the  towing  of  canal  boats  and  barges,  which 
have  no  life,  voice,  or  control  in  making  up  the  tow;  and  in  all  these 
cases  it  is  held  that  it  is  the  duty  of  the  tug  to  see  that  the  lines 
of  the  tow  are  properly,  sufficiently,  and  securely  fastened,  and  that, 
if  the  tug  fails  in  this  duty,  she  is  guilty  of  a  maritime  fault.  But 
such  cases  have  no  application  to  a  case  like  this,  where  the  schoo.ner 
had  its  own  officers  and  crew  on  board,  and,  in  pursuance  of  the 
custom  in  this  respect,  took  full  charge,  management,  and  control 
of  these  matters.  The  distinction  between  the  cases  is  too  manifest 
to  require  extended  discussion,  and  is  clearly  illustrated  in  the  de- 
cision of  the  court  in  The  Quickstep,  9  Wall.  665,  670,  which  is  one 
of  the  leading  cases  relied  upon  by  appellant.  In  the  course  of  the 
opinion  the  court  said: 

"If  the  tug,  in  constructing  the  tow,  used  the  lines  furnished  by  the  different 
boats,  yet,  as  each  boat  was  independent  of  the  other,  no  responsibility  can 
attach  to  either  for  the  breaking  of  the  line  which  she  did  not  provide,  and 
had  nothing  to  do  w^ith  making  fast/' 

The  testimony  shows,  without  conflict,  that  it  is  the  custom,  in  all 
cases  where  the  tow  has  its  own  officers  and  crew  on  board  and  in 
charge,  for  the  officers  of  the  vessel  to  arrange  all  the  preliminary 
matters,  such  as  placing  and  making  fast  the  towline;  that  such 
matters  were  within  the  duty  of  the  appellant  to  perform;  and  that 
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he  did  iu  fact  perform  that  duty.  Every  case  should  be  determined 
with  reference  to  its  own  peculiar  facts,  circumstances,  and  condi- 
tiona     In  The  Allie  &  Evie,  24  Fed.  745,  749,  Brown,  J.,  said: 

"In  whatever  form  the  question  comes  up,— whether  as  to  seaworthiness, 
adequacy  for  the  work,  or  the  time  of  starting,— it  is  a  practical  question  of 
reasonable  prudence  and  Judgment;  and  as  regards  seaworthiness  in  general, 
or  the  adequacy  of  the  tug  for  the  work  undertaken,  there  Is  no  other  final 
criterion  than  the  Judgment  of  practical  men  versed  in  the  business,  and  the 
customs  and  usages  of  the  time  and  place,  viewed  as  representing  the  Judgment 
and  Imowledge  of  the  time.  To  show  this,  the  custom  and  practice  of  nautical 
men  is  admissible/' 

See,  also,  The  Battler,  62  Fed.  612,  614,  and  authorities  there 
cited;  The  Merrimac,  2  Sawy.  586,  Fed.  Cas.  No.  9,478;  Burns  v. 
Bennett,  99  Cal.  363, 33  Pac.  916. 

The  general  rule  as  to  the  duty  and  liability  of  a  tug  in  towing 
is  clearly  expressed  in  The  Webb,  14  Wall.  406,  414.  Among  other 
things,  the  court  said: 

"It  must  be  conceded  that  an  engagement  to  tow  does  not  impose  either  an 
obligation  to  insure,  or  the  liability  of  common  carriers.  The  burden  is  al- 
ways upon  him  who  alleges  the  breach  of  such  a  contract  to  show  either  that 
there  has  been  no  attempt  at  performance,  or  that  there  has  been  negligence 
or  unskillful ness,  to  his  Injury,  in  the  performance.  Unlike  the  case  of 
common  carriers,  damage  sustained  by  the  tow  does  not  ordinarily  raise  a 
presumption  that  the  tug  has  been  in  fault.  The  contract  requires  no  more 
than  that  he  who  undertakes  to  tow  shall  carry  out  his  undertaking  with 
that  degree  of  caution  and  skill  which  prudent  navigators  usuaUy  employ  In 
similar  services." 

In  The  Margaret,  94  TJ.  S.  494,  496,  the  court  said: 

"The  tug  was  not  a  common  carrier,  and  the  law  of  that  relation  has  no 
application  here.  She  was  not  an  insurer.  The  highest  possible  degree  of 
skill  and  care  were  not  required  of  her.  She  was  bound  to  bring  to  the 
performance  of  the  duty  she  assumed  reasonable  skill  and  care,  and  to 
exercise  them  in  everything  relating  to  the  work  until  it  was  accomplished." 

See,  also.  The  Jacob  Brandow,  39  Fed.  831;  The  Argus,  31  Fed. 
481,  483. 

The  law  applicable  to  this  case  is  that  both  the  tug  and  the  tow 
mufit  exercise  reasonable  care  and  skUl.  While  the  tug  was  bound 
to  exercise  reasonable  care  and  skill,  she  had  the  right  to  expect 
corresponding  care  and  skill  on  the  part  of  the  schooner.  The 
Jacob  Brandow,  39  Fed.  831;  The  Sagua  v.  The  Grace,  42  Fed.  461; 
The  Ciampa  Emilia,  46  Fed.  866,  868;  The  Invertrossachs,  8  C.  C. 
A.  87,  59  Fed.  194,  198;  The  Margaret,  5  Biss.  353,  Fed.  Cas.  No. 
9,068;  The  Allegiance,  6  Sawy.  68,  Fed.  Cas.  No.  207;  Sproul  v.  Hem- 
mingway,  14  Pick.  1.  The  contention  of  appellant  that  the  hap- 
pening of  the  accident  raised  a  presumption  of  negligence  on  the 
part  of  the  tug  cannot,  therefore,  be  sustained.  The  burden  of  proof 
in  this  case  was  upon  the  appellant  to  show  aflftrmatively,  by  a 
clear  preponderance  of  the  evidence,  that  the  tug  was  guilty  of  n^- 
ligence.  1  Shear.  &  R.  Neg.  §  57.  This  he  failed  to  do,  and  he  is 
not,  therefore,  entitled  to  recover  any  damages.  It  is  true,  as  was 
said  in  The  Webb,  supra,  that: 

"There  may  be  cases  in  which  the  result  is  a  safe  criterion  by  which  to  judge 
of  the  character  of  the  act  which  has  caused  it." 
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In  The  Joseph  B.  Thomas,  30  C.  C.  A.  337,  86  Fed.  662,  this  court 
said: 

*Tliere  are  cases  where  the  fact  that  the  accident  happened  under  given 
conditions,  and  in  connection  with  certain  circumstances,  wili  amount  to  evi- 
dence of  negligence  sufficient  to  charge  the  defendant." 

See,  also,  1  Shear.  &  R  Neg.  §  59. 

In  cases  where  no  questions  are  raised  as  to  what  caused  the 
accident  or  the  injury,  and  the  circumstances  are  of  such  k  char- 
acter as  to  show  that  the  thing  which  did  happen  would  not  have 
occurred  unless  there  was  negligence  upon  the  part  of  the  person 
having  charge  and  control  of  such  thing,  then  the  presumption  con- 
tended for  would  apply.  But  it  would  be  a  strange  construction 
of  this  rule  to  apply  it  to  a  case  like  the  one  under  considera- 
tion, where  all  the  facts  as  to  the  cause  of  the  accident  are  in 
dispute,  and  nothing  occurred  which,  of  itself,  tended  to  show  that 
the  tug  was  at  fault.  On  the  other  hand,  it  was  the  chock  on  the 
schooner  that  first  gave  way  and  caused  the  line  to  hit  appellant, 
and  this  was  the  real  cause  of  the  injury  to  him.  The  presump- 
tion, therefore,  if  any  is  to  be  indulged  in,  would  be  that  the  breast 
chock  was  defective,  because  it  broke.  The  line  did  not  paii:  for 
several  minutes  after  the  accident  occurred,  and  its  parting  had 
nothing  whatever  to  do  with  the  injury  complained  of.  Moreover, 
the  testimony  tended  very  strongly  to  show  that  it  did  not  part 
on  account  of  the  speed  of  the  tug,  but  was  caused  by  chafing  after 
the  breaking  of  the  chock. 

Numerous  other  minor  questions  were  discussed  by  counsel,  which 
we  deem  unnecessary  to  refer  to,  as  the  views  already  expressed 
are  decisive  of  the  case.  Upon  the  whole  case,  we  are  of  opinion 
that  the  accident  was  caused  by  the  negligence  of  those  having 
charge  of  the  schooner,  and  that  the  tug  was  not  in  any  wise  at 
fault.      The  decree  of  the  district  court  is  affirmed. 


(87  Fed.  948.) 

JAKOBSEN  V.  SPRINGER  et  al. 

SPRINGER  V.  JAKOBSEN  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     May  17,  1808.) 

No.  687. 

^ 

1.  Collision— Steamers  in  River— Violation  op  Navigation  Rules. 

Two  steamers,  one  ascending  and  the  other  descending  along  the  left 
bank  of  a  broad,  straight  stretch  of  tiie  Mississippi  river,  held  both  in  fault 
for  a  collision  between  them,— the  descending  vessel  for  faulty  construc- 
tion, rendering  it  difficult  to  check  her  speed,  and  for  being  out  of  her 
proper  course,  in  the  path  of  ascending  vessels;  the  ascending  vessel  for 
starboarding  her  helm  instead  of  porting,  as  required  by  navigation  rules 
18  and  19  (Rev.  St.  §  4233). 

2l  Same— Mutoal  Fault— Damages— Losses  of  Crew. 

In  case  of  mutual  fault,  members  of  the  crew  of  one  vessel,  who  lose- 
personal  effects,  may  recover  from  the  other  only  half  their  damages. 
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8.  Same— Passengers. 

In  cases  of  mutual  fault,  the  personal  representatives  of  passengers  lost 
with  one  of  the  vessels  way  recover  full  damages  from  the  other,  but  the 
latter  may  recoup  one-half  thereof  from  the  half  damages  awarded  to 
the  owners  of  the  former  vessel. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana, 

This  cause  arises  from  a  collision  on  the  night  of  January  27,  1897,  between 
the  steam  yacht  Argo,  101  feet  long,  6  feet  draft,  and  the  Norwegian  steamer 
Albert  Dumois,  a  freight  vessel,  210  feet  long,  and  17  feet  draft,  in  a  straight 
stretch  of  the  Mississippi  river,  half  a  mile  wide,  and  about  80  miles  below 
the  city  of  New  Orleans.  The  Argo  was  under  special  charter  of  a  newspaper 
company  to  make  a  quick  trip  to  the  mouth  of  the  Mississippi  river  and  re- 
turn. She  started  about  7  o'clock  p.  m.  on  that  day,  and  had  on  board  at 
the  time  a  master,  who  served  also  as  a  pilot;  an  engineer;  a  fireman;  one 
deckhand;  one  steward,  who  served  also  as  a  cook.  The  undertaking  was 
under  the  direction  of  H.  G.  Hester,  representative  of  the  newspaper  com- 
pany; and  his  party  consisted  of  himself,  A.  Faure  Bourgeois  de  Blesine,  A. 
C.  Lindauer,  newspaper  correspondents,  and  one  Cranz,  an  invited  guest 
According  to  her  inspection  certificate,  the  Argo  should  have  had  one  pUot, 
one  engineer,  and  a  crew  of  five  men;  but  as  there  was  great  hurry  to  get 
her  away,  so  as  to  be  present  at  the  mouth  of  the  river  at  the  time  of  tbe 
arrival  of  a  congressional  committee  to  inspect  the  jetties  (which  had  pre- 
ceded them  on  the  steamship  Whitney),  to  report  said  committee's  proceedings, 
Messrs.  Hester,  Lindauer,  and  Blesine,  aU  of  whom  were  said  to  be  familiar 
with  the  management  of  water  craft,  agreed  in  case  of  necessity  to  lend  a  hand 
and  act  as  part  of  the  crew.  The  Argo  sped  rapidly  down  the  river,  without 
delay  or  accident,  until,  between  12  and  1  o'clock  in  the  morning  of  January 
28,  1807,  she  came  in  collision  with  the  Albert  Dumois,  striking  her  on  the 
starboard  bow  10  or  12  feet  abaft  the  stem,  damaging  herself  so  badly  that 
she  sunk  in  a  few  minutes  thereafter;  her  crew  and  passengers  all  escaping, 
except  Hester  and  Blesine,  who  were  drowned.  The  Dumois  made  a  search 
of  an  hour  or  more,  trying  to  find  the  missing  men,  and  then  brought  the  re- 
mainder of  the  crew  and  passengers  to  the  city  of  New  Orleans.  On  the 
same  day  the  Dumois  reached  New  Orleans,  Oscar  M.  Springer,  owner  of  the 
Argo,  filed  his  libel  in  rem  against  the  Dumois,  claiming  that  she  was  entirely 
in  fault,  asking  $40,000  damages.  Shortly  thereafter  the  crew  of  the  Argo 
filed  their  intervention,  claiming  various  small  sums,  to  the  value  of  their 
personal  effects  lost  by  the  sinking  of  the  Argo;  and  thereafter  Mrs.  Blesine, 
mother  of  the  deceased  Blesine,  filed  her  libel  in  personam  against  Anders 
Jakobsen,  who  had  appeared,  through  the  steamship's  master,  and  claimed  to 
be  the  sole  owner  of  said  steamship;  alleging  that  said  Blesine  died  without 
issue,  having  no  wife  or  father  living,  leaving  her  his  only  surviving  parent 
and  aUeging  said  coUision  and  death  were  solely  caused  through  the  fault, 
negligence,  and  improper  conduct  of  those  in  charge  of  the  steamship,  and 
asking  for  $20,000  damages.  After  filing  his  claim,  Jakobsen,  owner  of  the 
Dumois,  filed  a  petition  claiming  the  benefit  of  the  limited  liability  act,  and 
asked  that  the  said  vessel  and  her  pending  freight  be  appraised  and  released 
on  bond.  Thereupon  an  appraisal  was  had,  and  the  value  of  the  vessel  and 
freight  appraised  at  $31,333.75,  and  an  order  was  rendered  restraining  further 
proceedings  against  said  vessel;  and  a  monition  was  published  for  three 
months,  calling  on  all  parties  having  or  pretending  to  have  claims  against 
the  said  vessel  to  appear  before  a  commissioner  and  present  the  same.  Under 
this  monition,  Mrs.  Hester,  the  widow  of  H.  G.  Hester,  filed  her  petition, 
alleging  that  her  said  husband  had  lost  his  life  through  the  fault  of  those  in 
charge  of  the  said  Dumois,  and  claiming  damages  in  the  sum  of  $20,000.  By 
agreement  the  libel  of  Mrs.  Blesine  was  filed  as  a  claim  under  said  monition, 
and  to  be  treated  as  an  answer  to  the  petition  of  Jakobsen,  denying  fault 
on  the  part  of  the  Dumois,  and  asking  that  all  claims  be  made  against  said 
bond,  and  not  against  the  steamship.  The  libelant  Springer  filed  an  answer 
denying  all  the  allegations,  and  surrendering  the  wreck  of  said  Argo,  and 
any  charter  money  that  might  be  due  to  him  and  to  any  and  all  parties  In 
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interest.  On  the  hearing  the  district  court  decided  that  the  Dumois  was  solely 
In  fault,  and  rendered  decrees  against  the  fund  in  favor  of  Springer,  owner  of 
the  Argo.  for  $11,000;  Mrs.  Hester,  $5,000;  Mrs.  Blesine,  $2,500,— and  for  the 
crew  of  the  Argo  the  following  amounts:  One  Broadhurst,  $51.45;  Orkney, 
$20.25;  Jewett,  $25.50;  Brown,  $213;  Green,  $5;  and  Diseamus,  $4.  From  this 
decree  the  owners  of  the  Dumois  appealed,  claiming,  among  other  errors,  that 
the  court  erred  in  finding  the  Dumois  in  fault,  and  in  not  finding  the  Argo 
solely  in  fault;  and  thereupon  O.  M.  Springer,  the  owner  of  the  Argo,  also  ap- 
pealed, claiming  that  the  court  erred  in  not  finding  a  higher  value  than  $11,000 
for  the  Argo. 

Richard  De  Gray,  for  Springer,  Mrs.  Blesine,  and  crew. 

George  Denegre,  for  Mrs.  Hester. 

John  D.  Boose  and  William  Grant,  for  claimant  Jakobsen. 

Before  PABDEE  and  McCOBMICK,  Circuit  Judges,  and  SWAYNE, 
District  Judge. 

PABDEE,  Circuit  Judge  (after  stating  the  facts).  Prima  facie,  a . 
collision  between  an  ascending  and  a  descending  steamer,  in  a  straight 
stretch  of  the  Mississippi  river,  where  it  is  half  a  mile  wide,  can  only 
result  from  gross  mismanagement  in  the  handling  of  both  steamers, 
unless  there  is  intended  and  carried  out  a  deliberate  purpose  on  the 
part  of  the  one  to  run  the  other  down.  In  case  each  vessel  is  any- 
where near  its  proper  place,  they  are  necessarily  too  far  apart  to 
make  a  collision  possible.  The  case  in  hand  is  no  exception  to  the 
rule.  It  is  admitted  by  the  pleadings  and  shown  by  the  evidence  that 
at  the  time  the  Dumois  and  the  Argo  first  came  in  sight  of  each  other 
the  Dumois  was  ascending  the  river  in  her  proper  place,  near  the 
left  bank.  That  the  Argo  was  at  the  same  time  descending  the  river 
near  the  same  bank,  and  out  of  her  proper  place,  which  was  the  mid- 
dle of  the  river,  is  clear,  by  the  preponderance  of  the  evidence,  sup- 
ported as  it  is  by  conclusions  that  necessarily  follow  from  admitted 
facts.  Lombard,  the  pilot  of  the  Dumois,  who  was  keeping  a  look- 
out on  the  bridge,  and  Sibitsen,  the  mate,  who  was  with  him,  also, 
on  watch,  each  testify  that  when  he  first  distinguished  the  Argo  he 
saw  her  red,  green,  and  white  lights  dead  ahead, — if  anything,  a  little 
inside;  tliat  is,  a  little  nearer  the  left  bank  than  the  Dumois.  Lar- 
sen,  able  teaman,  who  was  on  watch,  and  afterwards  at  the  wheel  of 
the  Dumois,  says  that  the  Dumois  was  about  a  half  a  ship's  lene:th 
from  the  left  bank  when  he  saw  the  lights  of  the  Argo  to  the  star- 
board of  the  Dumois,  and  this  was  after  some  signals  had  been  ex- 
changed. Nicholas  Theodore,  pilot  on  the  tug  Day  Dream,  which, 
with  its  tow,  was  about  to  land  at  the  lugger  landing  on  the  left  bank, 
just  above  where  the  collision  took  place,  says  that  the  Argo  passed 
so  close  to  him  that  he  could  see  her  color;  that  she  was  about  50 
feet  from  him,  and  he  was  afraid  she  would  run  into  him.  E.  B. 
Green,  cook  on  board  the  Argo,  says  that  when  he  heard  the  first 
whistle  of  the  Argo  he  went  up  on  the  steps  and  looked  out,  and  saw 
all  the  three  lights  of  the  Dumois.  Capt.  Brown,  master  and  pilot  of 
the  Argo,  and  who  was  the  only  man  on  watch  at  the  time,  although 
Diseamus,  seaman,  stood  by  him,  admits  passing  the  tug  Day  Dream 
and  giving  her  a  signal  of  passage,  and  immediately  after  admits  first 
seeing  the  Dumois,  but  only  the  white  and  red  lights  of  that  vessel, 
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which  he  says  were  on  his  port  bow.  Diseamus  saw  only  the  lights 
that  Capt.  Brown  saw.  One  Nicholas  Dedes,  pilot  of  lie  tug  Day 
Dream,  says  that  they  were  about  making  a  landing  on  the  east  bank 
of  the  river  when  the  Argo  passed,  blowing  one  whistle.  He  does  not 
undertake  to  say  where  the  Argo  was  when  she  first  signaled  the 
Diimois.  One  Capt.  Jurisch,  on  one  of  the  luggers  in  tow  by  the 
Day  Dream,  testifies  to  the  signal  between  the  Argo  and  the  Day 
Dream,  but  gives  no  satisfactory  evidence  as  to  where  the  Argo  was  at 
the  time  she  first  came  in  sight  of  the  Dumois.  From  this  evidence, 
and  from  legitimate  conclusions  from  admitted  facts,  it  is  clear  that 
at  the  time  the  Argo  first  sighted  the  Dumois  the  Argo  was  out  of  her 
proper  course,  unnecessarily,  in  the  path  of  ascending  vessels.  This 
fact  being  established,  it  is  very  easy  to  reconcile  the  other  evidence, 
conflicting  though  it  may  be,  as  to  the  lights,  course,  and  manage- 
ment of  the  respective  ships,  resulting  in  the  collision.  The  master  of 
.  the  Argo  admits  that  after  sighting  the  Dumois,  and  before  changing 
his  course,  he  waited  for  the  Dumois  to  give  the  passing  signal,  and 
that,  the  Dumois  not  giving  the  passing  signal,  he  himself  gave  it, — 
one  whistle,  meaning  to  pass  to  the  right, — ^and  thereupon,  or  very 
soon  thereafter,  put  his  helm  to  port.  Notwithstanding  the  cross 
signal  of  two  whistles  then  given  by  the  Dumois,  and  the  apparent 
direct  change  of  course  of  the  Dumois  in  accordance  with  its  signal, 
and  the  continuance  of  the  Dumois  upon  its  changed  course,  the  mas- 
ter of  the  Argo,  believing  in  the  speed  of  his  vessel,  and  that  he  could 
run  around  and  pass  to  the  right  of  the  Dumois  In  any  event,  kept 
his  course  until  he  struck  the  Dumois  and  sunk  his  vessel.  We  quote 
from  his  deposition: 

**Q.  WeU,  how  far  away  was  the  boat  when  you  first  saw  her,  before  you 
gave  the  signal?  A.  She  was  about  three-quarters  of  a  mile  away.  I  guess; 
about  three-quarters  of  a  mile,  the  way  I  was  going.  I  understand  it  now; 
yes,  sir;  I  saw  her  some  time  before  I  blew  the  first  whistle.  Q.  You  un- 
derstand, of  course,  which  vessel  should  blow  first?  A.  It  was  her  place  to 
blow  first.  That  is  what  I  was  waiting  for.  Q.  And  when  she  didn't  blow— 
A.  I  blew.  Q.  You  blew  because  she  didn't  blow  for  you  first?  A.  Exactly. 
*  ♦  ♦  Q.  Did  you  blow  for  the  Dumois  after  you  passed  abreast  of  the  lug- 
gers at  the  canal?  A.  Yes,  sir;  I  blew,  but  I  waited  some  time  for  hhn  to 
blow,  and  he  didn't  blow.  Then  I  blew  one  whistle  as  he  was  on  the  east 
Bhore.  Q.  After  you  passed  the  Day  Dream?  A.  Yes.  sir.  Q.  How  far 
were  you  past  the  Day  Dream  and  her  luggers  when  you  blew  the  whistle 
first?  A.  I  suppose  I  was  not  more  than  about— very  little  distance— about 
five  or  six  seconds,  seven  or  eight  seconds.  ♦  ♦  ♦  Q.  Why  didn't  you  blow 
the  signals  of  alarm  when  you  first  discovered  the  lights  of  the  Dumois?  A. 
Because  I  had  no  business  blowing  the  alarm  then,  because  I  was  on  my  right 
course;  and  I  blew  one  whistle  to  him,  and  he  answered  by  two,  crossing  my 
signal,  which  I  suppose  any  man  would  have  altered  his  signals  and  stopped 
his  ship,  coming  that  close  to  each  other.  Q.  You  didn't  sound  that  one 
blast  of  the  whistle  imtil  you  had  passed  the  Day  Dream,  when  you  were  less 
than  half  a  mile  from  the  Dumois?  A.  No.  sir.  Q.  When  did  you  sound  it? 
A.  I  sounded  the  whistle  half  a  mile  from  the  Dumois;  that  is,  the  first  whis- 
tle. I  was  going  very  fast,  captain.  Q.  You  understand  the  rule  to  be,  then, 
that,  when  an  ascending  vessel  gives  the  signal  for  sides,  that  the  descending 
vessel  may  give  her  signal  for  sides?  A.  Yes,  sir;  I  was  waiting  for  him  to 
do  it,  and  I  thought  I  would  have  to  do  it;  couldn't  wait  any  longer;  and 
so  I  blew  one  whistle,  and  he  answered  me  back  two  whistles,  crossing  my 
signal.  Then  I  blew  one  immediately  afterwards,— one  whistle,— then  im- 
mediately afterwards,  and  ported  my  helm  quick,  when  he  blew  his  two  whis- 


Digitized  by 


Google 


JAKOBSEN    V.   SPRINGER.  819 

ties.  Instead  of  blowing  his  two  whistles,  he  ought  to  have  stopped  accord- 
ing to  the  rules,  and  backed  his  ship.  I  ported  my  helm  right  away,  to  get 
out  of  the  road,  immediately  after  the  two  whistles  were  blown  by  him.  Q. 
What  interval  of  time  elapsed  between  your  flrat  and  second  whistle?  A.  I 
suppose  it  was  not  very  long.  Let  us  see;  about— not  more  than  about  15 
seconds.  Q.  Then  you  put  your  helm  hard  a-port?  A.  I  put  my  wheel  hard 
a-port,  and,  the  velocity  I  was  going,  I  made  sure  I  would  go  clear  of  him. 
That  any  sane  man  would  go  across  my  bow,  I  thought  it  was  too  much  alto- 
gether. I  have  been  on  this  river  40  years,  and  I  never  knew  anybody  to  do 
like  that  Q.  Why  didn't  you  stop  and  back  after  you  saw  the  Dumois  cross- 
ing your  signal?  A.  It  was  too  late  then.  I  thought  I  could  clear  her.  Q. 
It  was  not  too  late  to  port  your  helm?  A.  I  ported  my  helm  after  I  blew 
the  second  whistle.  She  never  blew  any  more  whistles.  Q.  Why  didn't  you 
stop  after  you  blew  the  second  whistle?  A.  Because  my  judgment  said  I 
could  clear  her,  with  the  velocity  I  was  going.  Q.  That  is  the  reason  you 
never  attempted  to  reverse,— check  your  speed?  A.  No,  sir;  I  made  sure  I 
would  clear  her.  That  is  the  reason.  You  could  see  yourself  when  I  struck 
her  eight  feet  from  the  stem.  If  that  ship  was  backing  when  they  rung 
the  alarm,  I  would  have  cleared  her  two  or  three  hundred  feet." 

The  fault  of  the  Argo  is  too  clear  to  require  further  discussion,  and 
it  is  hardly  necessary  to  add  that  at  the  time  she  was  short  of  her 
regulation  crew.  The  substitution  of  passengers  to  work  in  ease  of 
necessity  may  satisfy  inspection  officers,  but  ought  not  to  deceive  the 
court.  She  was  not  constructed  so  that  her  speed  could  be  checked 
when  required  by  the  rules  of  navigation,  or  that  she  could  be  backed 
within  any  reasonable  time  after  sighting  danger;  and,  withal,  she 
was  running  recklessly  in  the  nighttime,  with  substantially  only  one 
man  on  watch,  in  the  path  of  ascending  vessels,  trusting  to  her  speed 
and  management  to  keep  out  of  trouble. 

The  fault  of  the  Dumois  is  not  so  apparent.  She  was  properly 
officered,  manned,  and  equipped;  had  a  regular  licensed  pilot  on 
board;  carried  the  regulation  lights;  was  in  a  place  where  she  had  a 
right  to  be  at  the  time  the  Argo  was  sighted.  Ahead  of  her,  almost 
within  hailing  or  signaling  distance,  the  tug  Day  Dream  was  either 
landing,  or  had  just  landed,  showing  all  the  lights  of  such  a  tow.  In 
addition,  coming  towards  her,  showing  three  liirhts  at  an  even  height 
(the  red,  green,  and  white  lights),  was  the  Argo.  From  the  evidence, 
the  Argo  signaled  first  to  pass  to  the  right,  and  ported  her  helm 
accordingly.  The  Dumois,  either  not  hearing  this  signal,  or  not 
willing  to  permit  the  Argo  to  pass  to  the  right,  crossed  the  Argo's  sig- 
nal, and  gave  two  whistles  to  pass  to  the  left,  and  apparently  immedi- 
ately put  her  helm  to  starboard,  changing  the  course  of  the  vessel 
from  straight  up  the  river  along  the  left  bank  to  across  the  river, 
or  towards  the  right  bank.  Notwithstanding  the  failure  of  the  Argo 
to  answer  with  two  whistles,  the  Dumois  kept  her  course,  and  only 
stopped  and  reversed  her  engines  when  the  collision  was  apparently 
inevitable.     Rules  18  and  19  (section  4233,  Rev.  St.)  are  as  follows: 

"Rule  18.  If  two  vessels  under  steam  are  meeting  end  on,  or  nearly  end  on, 
80  as  to  Involve  risk  of  coUision,  the  helms  of  both  shall  be  put  to  port,  so 
that  each  may  pass  on  the  port  side  of  the  other.  Rule  19.  If  two  vessels  un- 
der steam  are  crossing  so  as  to  mvolve  risk  of  collision,  the  vessel  which  has 
the  otheK  on  her  starboard  side  shall  keep  out  of  the  way  of  the  other.** 

According  to  these  rules,  the  Dumois,  instead  of  insisting  on  keep- 
ing her  course,  should  have  ported  her  helm,  and  she  would  have 
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avoided  the  collision.  As  soon  as  the  Argo  ported  her  helm,  and 
showed  only  her  red  light  to  the  Domois,  and  theDumois  had  star- 
boarded her  helm,  showing  only  the  green  light  to  the  Argo,  the  ves- 
sels were  in  the  fifth  position  foreseen  and  provided  for  by  the  roles 
of  the  supervising  inspectors,  to  wit: 

''This  is  a  situation  requiring  great  caution;  the  red  light  of  A.  in  view  to  B. 
and  the  green  light  of  B.  in  view  to  A.  will  inform  both  that  they  are  ap- 
proaching each  other  in  an  oblique  direction.  B.  should  put  his  helm  to  port 
and  pass  astern  of  A.,  while  A.  should  continue  on  his  course  or  port  Ills 
helm,  if  necessary  to  avoid  collision,  each  having  previously  given  one  blast 
of  the  steam  whistle,  as  required  by  the  rules  when  passing  to  the  right"     ' 


And  the  Dumois  should  have  put  her  helm  to  port,  to  pass  astern 
of  the  Argo. 

As  to  the  value  of  the  Argo,  we  have  examined  all  the  evidence. 
She  had  had  a  varied  and  interesting  career,  and  at  different  times 
unquestionably  had  different  values.  The  district  court  allowed  f  11,- 
000  as  her  value,  probably  based  upon  the  testimony  of  Col.  Miller, 
who  testifies  that  he  had  had  some  claim  against  the  owner,  and  some 
correspondence  with  him  as  to  the  value  of  the  Argo.  In  November 
or  December,  1896,  the  owner  expressed  himself  as  willing  to  sell  the 
Argo  for  f  12,000,  but  claimed  that  it  would  be  a  tremendous  sacrifice, 
and  that  whoever  bought  her  at  that  price  would  be  getting  a  bargain. 
He  was  anxious  to  sell,  and  would  allow  one  or  two  thousand  dollars 
commission.  The  owner  himself  testifies  that  the  day  previous  to  the 
collision  he  had  sold  a  half  interest  in  her  for  f 7,500,  and  that  the 
sale  was  not  concluded  only  because  the  Argo  was  sunk;  and  this 
endence  is  corroborated  by  one  Bagley,  the  intending  purchaser. 
There  seems  to  be  no  dispute  as  to  this  fact  in  regard  to  the  value 
of  the  Argo,  and  giving  effect  to  the  same,  and  further  considering 
the  general  average  of  the  values  of  the  Argo  fixed  by  the  witnesses, 
we  find  that  the  value  of  the  Argo  at  the  time  of  the  collision  was 
115,000. 

The  assignments  of  error  not  relating  to  the  fault  of  the  vessels  nor 
to  the  value  of  the  Argo  are  not  well  taken. 

Hester  and  Blesine  were  passengers  aboard  the  Argo.  The  claim 
that  they  were  part  of  the  crew  of  the  Argo  is  not  sustained  by  the 
evidence. 

Finding  as  we  do  both  the  Dumois  and  Argo  in  fault,  the  decree  of 
the  district  court  must  be  reversed,  and  a  new  decree,  adjusting  the 
damages,  entered.  The  crew  of  the  Argo  who  lost  effects  by  the 
collision  are  entitled  to  recover  only  half  their  damages  from  the 
Dumois,  and,  as  the  Argo  was  in  fault,  nothing  from  their  own  ship. 
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The  Queen,  40  Fed.  694;  The  City  of  Norwalk,  55  Fed.  102.  Hester 
and  Blesine  heing  passengers  on  board  the  Argo,  and  not  in  fault, 
their  representatives  are  entitled  to  recover  full  damages  from  the 
Dumois;  but  the,  Dumois  is  entitled  to  recoup  half  the  damages  so 
paid,  and  deduct  the  same  from  the  amount  awarded  to  the  oMrners 
of  the  Argo.  The  Hercules,  20  Fed.  205;  The  North  Star,  106  U.  S. 
17,  1  Sup.  Ct.  41.  The  Argo,  being  a  total  loss,  can  recover  one-half 
her  value  from  the  Dumois,  less  one-half  the  damages  suffered  by  the 
Dumois,  shown  by  the  record  to  be  |185.     Decreed  accordingly. 


(87  Fed.  789.) 

CLARK  et  al.  y.  McGHEE  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit     May  3,  189a) 

No.   680. 

L  Appeals— From  Intbrlocutoky  Orders— Final  Disposition— REMANDiHa 

On  an  appeal  from  an  Interlocutory  order  the  court  has  power  to  hear 

the  whole  case,  and  to  make  final  disposition  of  It;  but  where  the  record 

is  insufficient  or  incomplete,  the  court  will  only  consider  whether  the 

interlocutory  order  was  proTidently  granted.* 

a.  Taxes— Property  in  Court's  Custody— Action  Stayed. 

A  court  whose  receiver  is  in  charge  of  a  railroad  may  properly  aUow 
an  injunction  pendente  lite  forbidding  the  state  taxing  officers  to  col- 
lect disputed  taxes  levied  against  a  part  of  the  railroad  property. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Alabama. 

Wm.  J.  Wood,  for  appellants. 
Milton  Humes,  for  appellees. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  SWAYNE, 
IHstrict  Judge 

McCORMICK,  Circuit  Judge.  The  Memphis  &  Charleston  Railroad 
Company  owns  a  railroad  with  about  160  miles  of  main  track  and  17 
miles  of  side  track  in  the  state  of  Alabama.  Its  property  in  Alabama 
is  in  the  hands  of  receivers  appointed  by  the  circuit  court  for  the 
Northern  district  of  Alabama.  On  the  12th  of  April,  1897,  these 
receivers,  C.  M.  McGhee  and  Henry  Fink,  exhibited  their  bill  to  the 
judge  of  that  court,  by  which  they  were  appointed,  complaining  there- 
in of  J.  O.  Clark,  as  tax  assessor  of  Colbert  county,  and  of  M.  Malone, 
as  tax  assessor  of  Lauderdale  county,  in  that  state.  In  their  bill  they 
show,  in  substance,  that  the  property  of  the  railroad  which  by  law  is 
made  returnable  to  the  state  auditor  includes  a  bridge  about  one-half 
mile  long  on  the  Florence  branch  of  the  railroad,  which  bridge  crosses 
the  Tennessee  river  at  the  town  of  Florence,  and  is  partly  in  each  of 
the  counties  for  which  the  defendants  are  assessors  of  taxes;  that  by 
law  the  receivers  were  required  to  return  to  the  auditor  the  total 
length  of  the  railroad  in  the  state  of  Alabama,  including  the  right  of 
way,  roadbed,  side  tracks,  and  main  track  in  the  state,  and  specifying 
the  total  length  in  the  state  and  in  each  county,  city,  and  incorporated 
31  C.C.A.-21 
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town  thereof,  and  also  of  the  number  of  locomotive  engines,  and 
passenger,  freight,  platform,  construction,  and  other  cars  of  said 
company,  and  of  the  average  amount  and  value  of  merchandise  and 
supplies  kept  or  carried  on  trains  for  sale  or  other  disposition  for  a 
profit  by  the  company  to  employ^  or  other  persons;  that  the  valuation 
of  the  property  of  railroad  companies  for  taxation  is  required  in  Ala- 
bama to  be  made  upon  the  same  principles  as  the  valuation  of  every 
other  species  of  property*, — that  is  to  say,  the  valuation  of  such  prop- 
erty shall  be  had  exclusively  upon  the  consideration  of  what  a  clear, 
fee-simple  title  thereto  would  sell  for  under  the  conditions  under 
which  that  character  of  property  is  most  usually  sold;  that  the  rail- 
road property  in  the  custody  of  the  receivers  has  been  thus  returned  by 
the  receivers,  and  valued  and  assessed  by  the  state  board  of  assess- 
ment from  time  to  time  as  required  by  law,  and  the  taxes  so  assessed 
have  been  fully  paid  as  required  by  law;  that  the  Florence  bridge  is  so 
constructed  that  it  can  be  used,  and  it  has  been  and  is  being  used,  as 
a  thoroughfare  over  which  persons,  animals,  and  vehicles  other  than 
railroad  cars  pass  and  repass,  paying  a  regular  toll  therefor;  that  all 
of  the  substructure  of  the  bridge — ^that  which  supports  the  thorough- 
fare superstructure  and  that  which  supports  the  superstructure  for 
the  passage  of  trains — is  identical  and  is  necessary  for  the  support  and 
maintenance  of  the  bridge  as  a  railroad  bridge;  that  the  thorough- 
fare feature  is  a  mere  incident  to  the  whole  structure,  the  chief  office, 
purpose,  and  use  of  the  bridge  being  for  the  passage  of  trains  of  the 
Memphis  &  Charleston  Railroad  and  of  such  other  railroads  as  by  con- 
tract pass  their  trains  over  the  same;  that  for  more  than  ten  years 
the  owners  of  the  Memphis  &  Charleston  Railroad  have  made  their 
returns  to  the  state  auditor  as  required  by  the  law  now  in  force,  and 
they  have  duly  paid  their  taxes  assessed  thereon,  and  have  made  no 
other  return  of  the  Florence  bridge  than  such  as  is  embraced  in  the 
return  of  its  property,  as  above  set  out,  to  the  auditor  for  assessment 
by  the  state  board  of  assessment;  that  the  defendants  have  under- 
taken to  assess  as  property  escaped  from  taxation  for  the  five  years 
last  past,  including  the  year  1892,  that  portion  of  said  Florence  bridge 
which  the  assessors  have  undertaken  by  their  assessment  to  separate 
and  segregate  from  the  other  portion  of  the  bridge,  namely,  the 
thoroughfare  portion  thereof,  making  for  the  portion  in  Lauderdale 
county  for  the  five  years  an  aggregate  valuation  of  f  450,000,  and  on 
that  portion  in  Colbert  county,  for  the  same  period,  an  aggregate 
valuation  of  |337,500,  or  |787,500  altogether,  and  have  notified  the 
receivers  that  it  is  the  purpose  of  the  defendants  to  take  steps  imme- 
diately to  enforce  the  collection  of  the  tax  so  assessed.  The  receivers  al- 
lege that  the  entire  tax  on  the  property  of  the  Memphis  &  Charleston 
Railroad  Company  due  and  owing  to  the  state  of  Alabama,  and  each 
and  every  county  and  municipality  thereof,  has  heretofore  been  fully 
paid  and  discharged,  and  that  said  assessment  is  unlawful  and  unau- 
thorized by  law,  and  its  enforcement,  as  they  are  advised,  should  be 
perpetually  enjoined  by  the  court.  In  accordance  with  the  prayer, 
the  circuit  court  granted  a  restraining  order,  which  subsequently  was 
continued  in  force  until  the  further  order  of  the  court,  and  the  motion 
of  the  defendants  to  dissolve  the  same  was  refused  at  a  later  day,  from 
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which  orders  of  the  court  this  appeal  is  taken.  The  motion  to  dis- 
fiolve  the  restraining  order  presents  seven  grounds  on  which  the  disso- 
lution was  asked,  going  to  the  merits  of  the  whole  case. 

The  assignment  of  errors  is,  in  substance,  that  the  court  erred  in 
overruling  all  and  each  of  these  grounds  of  the  motion  to  dissolve  the 
restraining  order.  The  counsel  for  each  of  the  parties,  respectively, 
have  submitted  printed  briefs  and  oral  argument  addressed  to  the 
merits  of  the  whole  case,  as  though  the  appeal  was  from  a  decree 
passed  on  the  final  hearing.  It  is  settled  that  in  such  a  case  as  this 
we  have  jurisdiction  on  this  appeal  from  an  interlocutory  order  to  con- 
sider the  whole  case  as  the  counsel  have  presented  it,  and  doubtless  it 
is  the  wish  of  both  parties  that  the  decision  now  should  dispose  of  the 
case.  But,  after  a  careful  examination  of  the  record  brought  up, 
with  all  of  the  provisions  of  the  statutes  of  Alabama  which  appear  to 
us  to  bear  on  the  subject,  we  do  not  feel  that  we  are  required  or  fully 
prepared  now  to  make  such  final  disposition  of  the  issues  presented, 
And  we  prefer  to  consider  only  whether  on  the  bill  and  the  answer 
And  exhibits  the  circuit  court  acted  improvidently  in  granting  and 
refusing  to  dissolve  the  restraining  order.  The  property  being  in 
the  custody  of  the  court,  any  charge  upon  it,  even  for  taxes,  could  only 
be  enforced  against  it  through  the  orders  of  the  court;  and  upon  the 
coming  in  of  this  bill  the  judge  of  the  court  might  very  well  insist  that 
the  hands  of  the  executive  officers  should  be  stayed  until  the  issue 
between  them  and  the  receivers  as  to  its  liability  to  the  charge  sought 
to  be  fastened  on  it  could  be  passed  upon  by  the  court  in  the  regular 
course  of  proceeding  for  the  final  hearing  of  such  issue. 

There  is  evidently  a  substantial  issue  between  the  receivers  and  the 
assessors.  The  bridge  is  certainly  not  an  ordinary  toll  bridge,  owned 
and  operated  by  a  toll-bridge  company.  It  is  certainly  a  very  sub- 
stantial and  necessary  railroad  bridge,  owned  and  operated  by  a  rail- 
road company,  and  it  constitutes  nearly  a  half  mile  of  the  length  of 
its  track  in  the  state  of  Alabama.  The  railroad  company,  under  an 
express  grant  of  power,  heretofore  acquired,  and  is  still  exercising,  the 
franchise  of  a  toll-bridge  company  at  that  place,  and  the  bridge  in 
question  is  so  constructed  as  to  enable  the  railroad  company,  as  the 
owner  of  the  franchise  for  the  toll  bridge,  to  discharge  its  duty  to  the 
public,  and  to  get  a  revenue  therefrom.  It  would  seem,  therefore, 
that  there  is  a  property  here  not  necessary  to  the  operation  of  the 
railroad,  or  necessarily  included  in  the  returns  made  to  the  state  au- 
ditor. But  what  part  of  this  bridge  is  a  toll  bridge?  Not  the  whole 
of  it  necessarily,  because  the  railroad  bridge  must  have  a  substructure, 
and  there  is  but  one  substructure  to  the  two-story  superstructure. 
This  inherent  union  of  elements  not  only  attaches  to  the  structure  as 
it  stands,  but  it  also  attaches  equally  to  the  matter  of  its  main- 
tenance. There  is  a  provision  in  the  tax  laws  of  Alabama  which, 
having  before  us  only  its  letter,  and  having  no  exemplification, 
by  testimony  or  otherwise,  of  its  practical  application,  we  find  it 
difficult  to  construe.  It  is  under  the  subtitle  "Other  subjects  of 
taxation  and  rates  thereon,"  and  reads  thus:  "(3)  On  the  gross  in- 
comes of  all  gas  works,  electric  light  companies,  telephone  companies, 
street  railways,  toll  bridges  and  ferries,  and  also  all  canals,  ditches. 
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channelB,  passes,  tramroads  and  pole-roads  used  for  transporting  tim- 
ber or  other  valuable  commodities  of  commerce,  at  the  rate  that  prop- 
erty is  taxed;'  Code  Ala.  1896,  §  3912,  subd-  3.  We  think  the  final 
disposition  of  the  questions  here  presented  requires  an  ampler  record 
than  we  have  before  us,  and  therefore  we  affirm  the  action  of  the 
circuit  court  in  refusing  to  dissolve  the  restraining  order  on  the 
grounds  presented,  and  remand  the  cause  to  be  proceeded  with  to  a 
final  hearing  according  to  the  practice  in  such  cases. 


(87  Fed.  792.) 

BOSTON  &  M.  R.  R.  v.  WADE. 

(Oircuit  Court  of  Appeals,  First  Circuit.     May  11,  1898.) 

No.  217. 

GARHisHifENT— Description  of  Defendant. 

Defendant  was  summoned  to  answer  touching  Its  Indebtedness  to  "the 
Central  Vermont  Railroad  Company,  a  corporation  established  under  the 
laws  of  the  state  of  Vermont,  and  doing  business  under  the  name  of  the 
Ogdensburg  Transit  Company,"  and  answered  that  It  had  no  funds  be- 
longing to  the  defendant  described,  but  that  It  had  funds  of  the  Central 
Vermont  Railroad  Company,  and  that  the  Ogdensburg  Transit  Company 
was  an  independent  corporation.  Held,  that  the  defendant  was  property 
charged  as  trustee. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

This  is  a  writ  of  error  brought  by  the  Boston  &  Maine  Railroad 
upon  a  judgment  of  the  circuit  court  against  the  Central  Vermont  Rail- 
road Company  as  principal  defendant,  whereby  execution  for  the 
amount  of  the  judgment  was  awarded  as  well  against  the  goods, 
effects,  and  credits  of  the  defendant  in  the  possession  of  the  Boston 
&  Maine  Railroad,  as  trustee. 

A  writ  was  serred  upon  the  Boston  &  Maine  RaUroad.  In  which  writ  "the 
Central  Vermont  Railroad  Company,  a  corporation  established  under  the 
laws  of  the  state  of  Vermont,  and  doing  business  under  the  name  of  the 
Ogdensburg  Transit  Company,"  was  described  as  defendant,  and  the  Boston 
&  Maine  Railroad  was  summoned  as  trustee  of  the  defendant  The  Boston 
&  Maine  Railroad  filed  in  the  superior  court  an  answer  of  "no  funds";  and 
subsequently  the  cause  was  removed  by  the  Central  Vermont  Railroad 
Company,  describing  itself  as  defendant,  to  the  United  States  circuit  court 
for  this  district.  The  plaintiff  then  filed  interrogatories  to  the  Boston  & 
Maine  RaUroad,  inquiring  as  to  what  property  of  the  Central  Vermont  RaU- 
road  was  in  its  hands  at  the  date  of  the  service  of  the  writ,  which  the 
Boston  &  Maine  Railroad  declined  to  answer,  alleging  that  the  property  of 
the  Central  Vermont  Railroad  Company  was  not  attached.  Thereupon  plain- 
tiff moved  for  a  default  for  failure  to  answer  his  interrogatories,  and  the 
court  below  ordered  that  the  Boston  &  Maine  Railroad  answer  said  Inter- 
rogatories. The  Boston  &  Maine  Railroad  then  answered,  disclosing  funds 
in  its  hands  belonging  to  the  Central  Vermont  Railroad  Company.  By  subse- 
quent proceedings,  tlie  court  below  entered  judgment  against  said  Central 
Vermont  Railroad,  and  against  the  Boston  &  Maine  Railroad  as  trustee.  The 
trustee's  contention  is  that  no  attachment  under  the  writ  was  directed  or 
made  of  property  in  the  hands  of  the  trustee  belonging  to  the  Central  Ver- 
mont Railroad,  but  that  the  writ  directed  only  an  attachment  of  the  prop- 
erty of  the  Ogdensburg  Transit  Company  (alleged  to  be  an  independent  cor- 
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poratlon)  in  the  hands  of  the  Boston  &  Maine  Railroad,  or  of  the  Central 
Vermont  Railroad,  doing  business  under  the  name  of  the  Ogdensburg  Tran- 
sit Company,  in  the  hands  of  the  Boston  &  Maine  Railroad,  and  that,  as  the 
answers  of  the  Boston  &  Maine  Railroad  disclose  that  it  had  no  property 
ot  either  in  its  possession  at  that  time,  no  judgment  against  it  could  properly 
be  entered. 

Sigoumey  Butler,  for  plaintiff  in  error. 

Robert  M.  Morse  and  Wm.  M.  Richardson,  for  defendant  in  error. 

Before  COLT,  Circuit  Judge^  and  WEBB  and  BROWN,  District 
Judges. 

PER  CURIAM.  The  appellant's  admission  of  the  possession  of 
funds  belonging  to  the  Central  Vermont  Railroad  Company  was  a  suf- 
ficient basis  for  the  action  of  the  circuit  court  in  charging  the  appel- 
lant as  trustee.  The  defendant  described  in  the  original  writ  was 
**the  Central  Vermont  Railroad  Company,  a  corporation  established 
under  the  laws  of  the  state  of  Vermont."  The  addition  to  this  de- 
scription of  the  words  "and  doing  business  under  the  name  of  the 
Ogdensburg  Transit  Company"  cannot  be  regarded  as  suflScient  to  mis- 
lead the  appellant  as  to  the  identity  of  the  defendant,  or  to  give  rise  to 
any  substantial  doubt  that  the  Central  Vermont  Railroad  Company 
was  the  sole  defendant  named  in  the  writ.  The  judgment  of  the  cir- 
cuit court  is  affirmed,  with  the  costs  of  this  court  to  the  appellee. 


(87  Fed.  961.) 

THE  ANNIE  FAXON. 

(Circuit  Ck)urt  of  Appeals,  Ninth  Circuit     May  3,  1808.) 

No.  414. 

CiBCuiT  Court  of  Appeals— J  urisdictiok. 

The  circuit  court  of  appeals  has  no  jurisdiction  of  an  appeal  in  proceed- 
ings in  admiralty  for  limitation  of  liability,  when  the  only  question  pre- 
sented for  review  on  the  record  is  whether  the  district  court  had  power 
and  Jurisdiction,  after  final  disposition  of  the  questions  of  limitation,  to 
enter  a  decree  in  personam  against  the  owners  of  the  vessel  for  damages 
suffered  by  some  of  the  inten-euers. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  District  of  Washington. 

Cox,  Cotton,  Teal  &  Minor,  for  appellants. 

Charles  H.  Taylor  and  Hubbard  &  Taylor,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge.  This  was  a  petition  by  the  Oregon 
Railway  &  Navigation  Comjiany,  as  owner,  and  the  Oregon  Short 
Line  &  Utah  Northern  Railway  Company,  lessee,  for  limitation  of 
liability  in  respect  to  the  damages  caused  by  the  explosion  of  the 
boiler  of  the  steamer  Annie  Faxon  on  August  14,  1893,  while  the 
vessel  was  navigating  the  Snake  river,  in  the  state  of  Washington. 
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The  steamer  was  owned  by  the  Oregon  Railway  &  Navigation  Com- 
pany,  but  at  the  time  of  the  accident  it  was  leased  to,  and  waa 
being  operated  by,  the  Oregon  Short  Line  &  Utah  Northern  Railway 
Company.  On  fc^eptember  18,  1893,  both  of  these  companies  filed 
their  joint  and  separate  libels  and  petition  in  the  district  court  for 
the  district  of  Washington,  in  accordance  with  the  provisions  of 
the  fifty-fourth  admiralty  rule,  for  the  purpose  of  obtaining  a  limi- 
tation of  their  liability  under  section  4283  of  the  Revised  Statutes 
of  the  United  States,  and  such  proceedings  were  thereupon  had 
that  an  appraisement  of  the  wreck  was  had,  fixing  its  value  at  |3,520, 
and  a  bond  in  the  sum  of  |4,020,  in  lieu  of  the  appraised  value,  was 
made  and  given  by  the  appellants.  Thereafter  various  persons  who- 
were  passengers  upon  said  steamer,  and  injured  by  the  explosion, 
and  representatives  of  deceased  passengers  killed  by  the  explosion, 
as  well  as  various  persons  who  were  employes  upon  the  steamer, 
injured  by  the  explosion,  and  representatives  of  deceased  employes, 
killed  by  the  explosion,  appeared  in  the  proceedings,  and  presented 
and  filed  their  claims  for  damages,  and  also  made  and  filed  sepa- 
rate answers  in  the  nature  of  cross  bills,  contesting  the  right  of  the 
appellants  to  an  exemption  from  or  a  limitation  of  their  liability 
in  the  premises.  Among  the  claims  so  filed,  and  for  which  judg- 
ments were  asked  against  the  appellants,  and  each  and  both  of  them, 
were  the  following  for  and  on  behalf  of  the  appellees:  Lewis  T. 
Lawton,  a  passenger,  |176,0CO;  Mary  A.  Mcintosh,  as  administra- 
trix of  the  estate  of  John  Mcintosh,  deceased,  a  passenger,  |50,000; 
and  Susan  Mcintosh,  as  widow  and  sole  heir  at  law  of  Thomas  Mc- 
intosh, deceased,  a  passenger,  |50,000.  The  district  court  held  that 
the  appellants  were  entitled  to  limit  their  liability  with  respect  to  the 
claims  of  all  the  persons  injured,  and  a  decree  was  entered  accord- 
ingly. From  this  decree  an  appeal  was  taken  to  this  court,  and 
this  court  held  that  the  appellants  were  entitled  to  have  their  lia- 
bility limited  for  damages  resulting  from  the  explosion  with  respect 
to  the  claims  of  the  employes,  but  were  not  entitled  to  have  their 
liability  so  limited  with  respect  to  the  claims  of  passengers.  21  C. 
C.  A.  366,  75  Fed.  312.  The  decree  was,  therefore,  reversed  as  ta 
the  claims  of  the  appellees,  and  the  cause  was  remanded  for  further 
proceedings  in  the  court  below,  not  in  conflict  with  the  opinion  of 
this  court.  When  the  mandate  of  this  court  was  entered  in  the  dis- 
trict court,  the  appellees  filed  a  petition  praying  that  the  fund  in 
court  be  distributed,  and  a  commissioner  appointed  to  take  testi- 
mony as  to  the  damages  suffered  by  the  appellees.  Testimony  was 
accordingly  taken  as  to  such  damages,  and  an  order  was  made,  dis- 
tributing the  fund  in  court  to  the  various  claimants,  including  a 
portion  of  it  to  the  appellees.  The  court  then  proceeded  and  ascer- 
tained the  amount  of  damages  suffered  by  the  appellees,  and  entered 
a  personal  judgment  against  the  Oregon  Short  Line  &  Utah  Northern 
Railway  Company,  for  such  damages  in  favor  of  the  claimants  a» 
follows:  Lewis  T.  Lawton,  |20,000:  Mary  A.  Mcintosh,  as  adminis- 
tratrix of  the  estate  of  John  Mcintosh,  deceased,  |10,000;  and  Susan^ 
Mcintosh,  as  widow  and  sole  heir  at  law  of  Thomas  Mcintosh,  de- 
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ceased,  flO,000.  From  this  judgment  the  appellants  have  prose- 
cuted the  present  appeal. 

The  errors  assigned — six  in  number — may  be  reduced  to  the  fol- 
lowing: First.  The  district  court  erred  in  making  the  order  appoint- 
ing a  commissioner  to  take  evidence  as  to  the  damages  claimed  to 
have  been  sustained  by  the  appellees,  for  the  reason  that  the  dis- 
trict court  had  no  power,  under  the  mandate  of  the  circuit  court  of 
appeals,  or  under  the  practice  in  such  proceedings,  to  enter  a  per- 
sonal judgment  or  decree  against  the  appellants  in  excess  of  the  lim- 
ited liability  fund  in  the  district  court  represented  by  the  bond  taken 
in  that  behalf.  Second.  The  district  court  erred  in  depriving  the 
appellants  of  a  trial  by  jury  as  to  the  claims  of  the  appellees  in  ex- 
cess of  the  limited  liability  fund  in  the  district  court.  Third.  The 
district  court  erred  in  entering  a  personal  judgment  against  the 
Oregon  Short  Line  &  Utah  Northern  Railway  Company  in  favor  of 
the  appellees.  Fourth.  The  district  court  erred  in  entertaining  ju- 
risdiction of  the  proceedings  for  the  purpose  of  ascertaining  the  lia- 
bility of  the  appellants,  or  either  of  them,  in  excess  of  the  fund  repre- 
sented by  the  bond  given  by  the  appellants.  It  is  contended  on  the 
part  of  the  appellants  that  the  only  decree  which  could  have  been 
entered  in  the  court  below  upon  the  mandate  of  this  court  was  one 
dismissing  the  injunction  restraining  the  appellees  from  pursuing 
appropriate  remedies  to  collect  from  the  appellants  the  damages 
claimed  to  have  been  suffered  by  the  appellees,  and  that  the  dis- 
trict court  had  no  power  to  retain  jurisdiction  of  the  proceedings  for 
the  purpose  of  entering  a  judgment  against  the  appellants,  or  either 
of  them,  for  damages. 

It  appears  that  before  the  taking  of  the  testimony  in  the  case  it 
was  stipulated  that  no  action  or  appearance  on  the  part  of  the  ap- 
pellants should  be  taken  or  held  as  a  waiver  of  any  objection  to  the 
jurisdiction  of  the  court,  or  to  the  jurisdiction  of  the  court  to  enter 
UT>  any  judgment  or  decree  assessing  damages  in  favor  of  the  ap- 
pellees, or  either  of  them;  that,  upon  the  commissioner  of  the  court 
proceeding  to  take  testimony,  the  appellants  appeared  specially,  and 
reserved  the  right  to  make  any  and  all  objections  to  the  jurisdic- 
tion of  the  court  to  further  try,  hear,  and  determine  any  matter 
whatsoever  in  the  proceedings,  or  to  the  jurisdiction  of  the  court  to 
render  any  judgment  or  decree  therein,  assessing  damages  in  favor 
of  the  appellees;  that  no  other  objection  or  exception  whatever  to 
any  testimony,  evidence,  ruling,  direction,  or  proceeding  was  made, 
taken,  or  suggested,  and  no  error  of  law  noted  or  excepted  to,  or 
called  to  the  attention  of  the  district  court  by  the  appellants,  or 
either  of  them,  in  the  proceedings  or  at  the  trial;  and  that  neither 
of  the  appellants,  by  their  attorneys  or  otherwise,  made  any  request, 
application,  or  motion  for  a  jury  trial  in  the  district  court.  The 
only  question  contained  in  the  record  on  the  present  appeal  is,  there- 
fore, the  question  of  the  jurisdiction  of  the  district  court  to  hear 
and  determine  the  issues  as  to  the  liability  of  the  appellants  for  the 
damages  sustained  by  the  appellees,  and  to  enter  a  judgment  against 
the  Oregon  Short  Line  &  Utah  Northern  Railway  Company  and  in 
favor  of  the  appellees  in  excess  of  the  fund  in  the  district  court  rep- 
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resented  by  the  bond  given  by  the  appellants.  The  act  of  March  3, 
1891  (26  Stat.  826),  creating  the  circuit  court  of  appeals,  provides 
in  section  5  of  the  act: 

**That  appeals  or  writs  of  error  may  be  taken  from  the  district  courts  or 
from  the  existing  circuit  courts  direct  to  the  supreme  court  in  the  following 
cases:  In  any  case  in  which  the  jurisdiction  of  the  court  is  In  issue  in  such 
cases  the  question  of  jurisdiction  alone  shall  be  certified  to  the  supreme 
court  from  the  court  below  for  decision.    ♦    ♦    ♦ 

"Sec.  6.  That  the  circuit  court  of  appeals  established  by  this  act  shaU 
exercise  appellate  jurisdiction  to  review  by  appeal  or  by  writ  of  error  final 
decision  in  the  district  court  and  the  existing  circuit  courts  in  all  cases  other 
than  those  provided  for  in  the  preceding  section  of  this  act,  unless  otherwise 
provided  by  law." 

In  McLish  v.  Roff,  141  U.  S.  661,  668,  12  Sup.  Ct.  118,  120,  the  su- 
preme court  held  that,  after  a  final  judgment  in  the  circuit  court, 
"the  party  against  whom  it  is  rendered  must  elect  whether  he  will 
take  his  writ  of  error  or  appeal  to  the  supreme  court  upon  the  ques- 
tion of  jurisdiction  alone,  or  to  the  circuit  court  of  appeals  upon  the 
whole  of  the  case.  If  the  latter,  then  the  circuit  court  of  appeals 
may,  if  it  deem  proper,  certify  the  question  of  jurisdiction  to  this 
court." 

In  the  case  of  The  Alliance,  44  U.  S.  App.  52,  17  C.  C.  A.  124,  and 
70  Fed.  273,  this  court  held  that,  to  give  the  circuit  court  of  appeals 
jurisdiction  to  review  an  appeal  from  the  district  court  in  admiralty 
under  the  act  of  March  3,  1891,  it  was  necessary  to  present  for  re- 
view some  question  other  than  that  of  jurisdiction,  and,  as  the  case 
did  not  present  such  a  question,  the  appeal  was  dismissed. 

In  Manufacturing  Co.  v.  Barber,  18  U.  S.  Appi  476,  9  C.  C.  A.  79,  and 
60  Fed.  465,  the  circuit  court  of  appeals  for  the  Seventh  judicial 
circuit  held  the  same  doctrine  upon  a  writ  of  error  from  the  cir- 
cuit court,  and  in  that  case  the  writ  of  error  was  dismissed.  In  the 
present  case  the  substantial  and  only  question  is  as  to  the  power  of 
the  district  court  to  render  a  personal  judgment  or  decree  against 
the  company  having  the  custody,  control,  and  management  of  the 
steamer  at  the  time  of  the  accident  This  is  clearly  a  question  of 
jurisdiction,  which  this  court  is  not  authorized  to  review.  The  ap- 
peal is  therefore  dismissed,  at  appellants'  costs. 


(87  Fed.  964.) 

SMITH  V.  RACKLIPPB. 

(Circuit  Court  of  Appeals.  Ninth  Circuit     May  3,  1898.) 

No.  422. 

1.   JURrSDICTION  OF  FEDERAL  COURTS— AcTION  AGAINST  StATB  OFFICEB. 

An  action  by  a  citizen  of  another  state  or  by  an  alien  against  a  state 
treasurer  to  recover  taxes  alleged  to  have  been  illegally  coUected  by  the 
state  is,  in  effect,  an  action  against  the  state,  and  cannot  be  maintained 
in  a  federal  court  in  view  of  the  prohibition  of  the  eleventh  amendment,  i 

1  As  to  federal  jurisdiction  in  actions  against  state,  see  note  to  TindaU  y, 
Wesley,  13  0.  0.  A.  105. 
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1  Sahv. 

Pol.  Code  Cal.  §  366»,  which  provides  for  bringing  suits  against  the 
state  to  recover  taxes  illegally  collected,  Is  not  to  be  construed  as  a  con- 
sent that  such  suits  may  be  brought  in  the  federal  courts,  since  It  contains 
provisions  wholly  Inapplicable  to  the  procedure  of  the  federal  courts, 
among  them  being  a  provision  that,  at  a  certain  stage  of  the  case,  the 
treasurer  may  cause  it  to  be  removed  Into  the  superior  court  for 'the 
county  of  Sacramento. 

S.  Samb— Citizenship— Rbceivers  op  Corporations. 

It  is  only  where  the  Jurisdiction  of  the  federal  courts  depends  upon 
diverse  citizenship  that  the  citizenship  of  a  receiver  of  an  incorporated 
party  is  material.  If  the  Jurisdiction  is  asserted  on  any  other  ground, 
the  receiver  stands  upon  the  same  footing  as  the  cori)oration  itself. 

4.  Same. 

The  provision  In  the  constitution  giving  the  federal  courts  Jurisdiction 
of  controversies  "between  a  state  and  citizens  of  another  state,  ♦  ♦  ♦ 
and  between  a  state,  or  the  citizens  thereof,  and  foreign  states,  citizens 
or  subjects"  (article  3,  §  2),  does  not  include  an  action  against  a  state  by 
a  corporation  created  by  act  of  congress.  > 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  California. 

C  N.  SteiTy  and  E.  S.  Pillsbury,  for  plaintiff  in  error. 

W.  F.  Fitzgerald  and  W.  H.  Anderson,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge.  The  plaintiff  in  error,  as  receiver  for 
the  Atlantic  &  Pacific  Railroad  Company,  was  the  plaintiff  in  an 
action  which  was  brought  against  the  state  treasurer  of  the  state  of 
GalLfomia,  under  section  3669  of  the  Political  Code  of  California,  to 
recover  f 2,272.80  taxes  paid  by  said  company  for  the  year  189Ji,  al- 
leging, in  his  complaint,  that  said  railroad  company  was  operating, 
under  a  lease  from  the  Southern  Pacific  Railroad  Company,  a  certain 
line  of  railroad  in  the  state  of  California,  over  which  leased  line  the 
lessor  company  also  ran  its  trains;  that  said  line  of  road,  and  the 
rolling  stock  thereon,  owned  and  operated  by  the  Southern  Pacific 
Railroad  Company,  were  returned  by  that  company  to  the  state  board 
of  equalization  for  assessment  for  the  year  1893,  and  were  assessed 
to  said  Southern  Pacific  Company  at  a  certain  apportioned  valuation 
per  mile  for  all  of  the  road  which  is  covered  by  the  lease;  that  the 
rolling  stock  on  said  leased  road,  owned  and  operated  by  the  Atlantic 
A  Pacific  Railroad  Company,  was  returned  under  protest  by  that 
company  to  the  state  board  of  equalization,  and  was  by  said  board 
assessed  for  the  year  1893  to  its  said  owner;  that  each  of  said  com- 
panies paid  the  taxes  levied  upon  its  propertv  that  the  said  rolling 
stock  of  the  Atlantic  &  Pacific  Railroad  Company  so  assessed  was  not 
used  alone  upon  the  line  of  the  leased  road  in  California,  but  was  used 
in  said  company's  traffic  in  other  states,  and  was  constantly  coming 
and  going  into  and  out  of  said  state,  and  that  the  Atlantic  &  Pacific 
Railroad  Company's  headquarters  and  the  situs  of  its  rolling  stock  is 

sAs  to  diverse  citizenship  as  ground  of  federal  Jurisdiction,  see  note  to 
Sbipp  V.  Williams,  10  C.  0.  A.  249,  and  supplementary  note  to  Mason  v.  Dul- 
lagham.  27  C.  C.  A.  298. 
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in  the  county  of  Bernallio,  N.  M.,  in  which  county  all  of  its  rolling 
stock  was  returned  for  taxation  in  1893;  that  said  assessment  on  the 
rolling  stock  of  both  companies  using  said  road  resulted  in  double 
taxation.  The  action  was  begun  in  the  name  of  J.  W.  Reinhart,  the 
former  receiver  of  said  road,  and  against  J.  R  McDonald,  then  the 
stale  treasurer.  To  the  said  complaint  a  demurrer  was  interposed, 
upon  the  grounds — First,  that  the  court  had  no  jurisdiction  of  the 
subject-matter  of  the  action ;  and,  second,  that  the  complaint  failed 
to  state  facts  suflficient  to  constitute  a  cause  of  action.  The  circuit 
court,  McKenna,  J.,  sustained  the  demurrer  upon  the  second  ground, 
but  disposed  of  the  question  of  the  jurisdiction  in  the  following  lan- 
guage: 

"The  view  that  this  is  a  suit  against  the  state  is  presented  by  the  attorney 
general  with  great  strength  and  plausibility.  But,  even  if  the  contention  be 
true,  I  think  it  is  a  fair  deduction  from  the  authorities,  as  from  principle, 
that,  the  right  of  suit  against  the  treasurer  of  the  state  being  given,  it  may 
be  brought  in  the  federal  courts  when  other  grounds  of  jurisdiction  exist, 
as  they  do  in  this  ease.  I  do  not  thinlc  it  is  necessary  to  review  the  cases. 
They  are  very  numerous,  and  the  care  of  counsel  has  cited  all  of  them." 
Reinhart  v.  McDonald,  76  Fed.  403. 

Upon  writ  of  error  from  this  court,  the  plaintiff  in  error  contends 
that  the  circuit  court  erroneously  sustained  the  demurrer,  and  the 
defendant  in  error  a^^ain  raises  the  objection  which  was  presented 
in  the  lower  court,  that  the  court  is  without  jurisdiction  of  the  sub- 
ject-matter of  the  action  upon  the  ground  that  it  is  an  action  against 
the  state  of  California,  and  subject  to  the  inhibition  of  the  eleventh 
amendment  to  "the  constitution  of  the  United  States,  which  provides 
that  "the  judicial  power  of  the  United  States  shall  not  be  construed 
to  extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another  state,  or  by 
citizens  or  subjects  of  any  foreign  state."  There  can  be  no  doubt 
that  the  action,  although  nominally  against  the  state  treasurer,  is 
in  fact  an  action  against  the  state  of  California.  From  the  time 
of  the  adoption  of  the  eleventh  amendment  the  supreme  court  of  the 
United  States  has  held  that  it  should  be  construed  fairly  and  liberally, 
and  in  consonance  with  its  manifest  purpose,  and  has  established 
the  doctrine  that  when,  "the  nominal  defendants  have  no  personal 
interest  in  the  subject-matter  of  the  suit,  but  defend  only  as  repre- 
senting the  state,  the  state  is  the  real  party  asrainst  whom  the  relief 
is  sought,  and  this  suit  is  substantially  within  the  prohibition  of  the 
eleventh  amendment."  Hagood  v.  Southern,  117  U.  S.  52,  6  Sup.  Ct 
608;  Louisiana  v.  Jumel,  107  U.  S.  711,  2  Sup.  Ct.  128;  In  re  Avers, 
123  U.  S.  443,  8  Sup.  Ct.  164;  Louisiana  v.  Steele,  134  U.  S.  230, 10  Sup. 
Ct.  511.  In  re  Ayers,  123  U.  S.  443,  8  Sup.  Ct.  164,  Mr.  Justice  Mat- 
thews said,  of  the  purpose  of  the  eleventh  amendment: 

**It  was  thought  to  be  neither  becoming  nor  convenient  that  the  several 
states  of  the  Union  invested  with  that  large  residuum  of  sovereignty  which 
had  not  been  delegated  to  the  United  States,  should  be  summoned  as  defend- 
ants to  answer  the  complaints  of  private  persons,  whether  citizens  of  other 
states  or  aliens,  or  that  the  course  of  their  public  policy  and  administration 
of  their  public  affairs  should  be  subject  to,  and  controlled  by,  the  mandates 
of  Judicial  tribunals  without  their  consent,  and  In  favor  of  individual  interests. 
To  secure  the  manifest  purposes  of  the  constitutional  exemption  guarantied 
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by  the  eleventh  amendment  requires  that  It  should  be  interpreted,  not  literally 
and  too  narrowly,  but  fairly,  and  with  such  breadth  and  largeness  as  to 
eflfectually  accomplish  the  substance  of  its  purpose.  In  this  spirit,  it  must 
be  held  to  cover,  not  only  suits  brought  against  a  state  by  name,  but  those 
also  against  its  officers,  agents,  and  representatives,  where  the  state,  though 
not  named  as  such,  is,  nevertheless,  the  only  real  party  against  which  alone, 
in  fact,  the  relief  is  asised,  and  against  which  the  judgment  or  decree  effect- 
ively operates." 

The  present  case  comes  clearly  within  the  line  of  cases  to  which 
these  words  apply.  It  is  a  case  in  which  the  state  of  California  is 
alone  interested  as  defendant.  No  personal  relief  is  sought  as  against 
the  state  treasurer,  no  act  of  his  is  brought  in  question,  and  no  official 
misconduct  is  charged  against  him.  So  far  as  he  is  concerned,  the 
action  is  purely  impersonal.  It  was  originally  begun  against  Mc- 
Donald, his  predecessor  in  office.  It  is  the  aim  of  the  action  to  recover 
from  the  state  treasurer,  in  his  official  capacity  only,  money  which 
has  been  paid  to  the  state  for  taxes,  and  mingled  with  other  funds 
of  the  state.  The  money  which  the  treasurer  receives  as  such  is  kept 
by  him  in  the  vaults  of  the  state  treasury.  It  is  so  required  by  sub- 
division 1  of  section  452  of  the  Political  Code.  If  a  judgment  were 
rendered  for  plaintiff  in  the  action,  the  treasurer,  upon  the  controller's 
warrant,  would  be  required  to  repay  the  tax  money  out  of  taxes  so 
illegally  collected,  and  to  pay  the  costs  out  of  the  general  fund  of  the 
treasury.  The  money  sued  for  was  not  originally  paid  to  the  treas- 
urer. It  did  not  pass  through  his  hands,  but  came  into  the  treasury 
through  other  officers.     The  state  is  the  only  party  in  interest. 

But,  notwithstanding  the  eleventh  amendment,  the  state  may,  by 
an  act  of  its  legislature,  permit  itself  to  be  sued,  either  in  a  federal 
court  or  in  its  own  courts.  It  is  contended  by  the  plaintiff  in  error 
that  such  permission  has  been  granted  in  the  present  case  by  the  pro- 
visions of  section  3669  of  the  Political  Code  of  California,  which  reads 
as  follows: 

"Sec.  3669.  Each  corporation,  person,  or  association  assessed  by  the  state 
board  of  equalization,  must  pay  to  the  state  treasurer  upon  the  order  of  the 
controUer,  as  other  moneys  are  required  to  be  paid  into  the  treasury,  the  state 
and  county,  and  city  and  county,  taxes  each  year  levied  upon  the  property 
so  assessed  to  it  or  him  by  said  board.  Any  corporation,  person,  or  associa- 
tion, dissatisfied  with  the  assessment  made  by  the  board,  upon  the  payment 
of  the  taxes  due  upon  the  assessment  complained  of,  and  the  five  per  cent, 
added.  If  to  be  added,  on  or  before  the  first  Monday  in  February,  and  the 
filing  of  notice  with  the  controller  of  an  Intention  to  begin  an  action,  may, 
not  later  than  the  first  Monday  of  February,  bring  an  action  against  the  state 
treasurer  for  the  recovery  of  the  amount  of  taxes  and  percentage  so  paid 
to  the  treasurer,  or  any  part  thereof,  and  in  the  complaint  may  allege  any 
fact  tending  to  show  the  illegality  of  the  tax,  or  the  assessment  upon  which 
the  taxes  are  levied,  in  whole  or  in  part.  A  copy  of  the  complaint  and  of 
the  summons  must  be  served  upon  the  treasurer  within  ten  days  after  the 
complaint  has  been  filed,  and  the  treasurer  has  thirty  days  within  which 
to  demur  or  answer.  At  the  lime  the  treasurer  demurs  or  answers  he  may 
demand  that  the  action  be  tried  in  the  superior  court  of  the  county  of  Sacra- 
mento. The  attorney  general  must  defend  the  action.  The  provisions  of  the 
Code  of  Civil  Procedure  relating  to  pleadings,  proofs,  trials,  and  appeals  are 
applicable  to  the  proceedings  herein  provided  for.  If  the  final  judgnient  be 
against  the  treasurer,  upon  presentation  of  a  certified  copy  of  such  judgment 
to  the  controller,  he  shall  draw  his  warrant  upon  the  state  treasurer,  who 
must  pay  to  the  plaintiff  the  amount  of  the  taxes  so  declared  to  have  been 
illegally  collected,  and  the  cost  of  such  action,  audited  by  the  board  of  exam- 


Digitized  by 


Google 


332  31  0.  C.  A.  REPORTS. 

iners,  must  be  paid  out  of  any  money  in  the  general  fund  of  the  treasury* 
which  Is  hereby  appropriated,  and  the  controller  may  demand  and  receive 
from  the  county,  or  city  and  county,  interested,  the  proportion  of  such  costs, 
or  may  deduct  such  proportion  from  any  money  then  or  to  become  due  to 
said  county,  or  city  and  county.  Such  action  must  be  begun  on  or  before 
the  first  Monday  in  February  of  the  year  succeeding  the  year  In  which  the 
taxes  were  levied,  and  a  failure  to  begin  such  action  is  deemed  a  waiver  of 
the  rights  of  action." 

By  this  statute  the  state  of  California  has  made  a  general  provision 
whereby  it  consents  to  be  sued  in  its  own  courts  in  actions  of  the  na- 
ture of  the  case  at  bar.  Has  it  consented  to  be  sued  in  the  federal 
court?  The  state  has  the  unquestioned  right  to  select  the  forum  in 
which  it  shall  be  sued,  to  prescribe  the  manner  in  which  the  suit  shall 
be  conducted,  and  to  impose  upon  the  prosecution  of  the  action  any 
condition  that  may  be  deemed  proper.  It  may  even  retract  its  permis- 
sion to  be  sued  after  an  action  has  been  begun.  Railroad  Co.  v.  Ala- 
bama, 101  U.  S.  832,  Examining  the  section  just  quoted,  it  will  be 
seen  that  conditions  are  imposed  which  are  wholly  incompatible  with 
a  consent  to  be  sued  in  the  United  States  courts.  It  is  made  a  condi- 
tion of  the  action  that,  at  the  time  when  the  treasurer  demurs  or  an- 
swers, he  may  demand  that  the  case  be  tried  in  the  superior  court  of  the 
county  of  Sacramento.  That  condition  is  a  valid  one,  and  it  conserves 
a  substantial  right  to  the  state.  It  could  not  be  complied  with  in  an 
action  in  the  United  States  court.  No  cause  can  be  transferred  from 
the  United  States  circuit  court  for  the  Northern  district  of  California 
to  the  superior  court  of  the  state  of  California  for  Sacramento  county. 
Again,  it  is  provided  in  the  same  section  that  *'the  provisions  of  the 
C^e  of  Civil  Procedure,  relating  to  pleadings,  proofs,  trials  and  ap- 
peals are  applicable  to  the  proceedings  herein  provided  for."  Although 
practice  in  the  federal  courts  conforms  as  nearly  as  may  be  to  that  of 
the  state  courts  in  actions  at  law,  there  are  certain  features  in  which 
their  procedure  is  controlled  by  acts  of  congress,  from  which  the  fed- 
eral courts  are  not  at  liberty  to  deviate  in  response  to  any  provision  of 
a  state  statute,  and  the  clause  of  the  language  just  quoted  in  reference 
to  appeals  could  have  no  application  whatever  in  a  proceeding  in  the 
Unit€Ki  States  court.  By  this  provision  in  regard  to  appeals,  it  was 
clearly  the  intention  of  tiie  legislature  to  make  the  supreme  court  of 
the  state  of  California  the  court  of  last  resort  to  pass  upon  all  ques- 
tions which  might  arise  in  such  an  action.  It  was  intended  that  the 
rights  of  litigants  in  such  a  suit  should  be  subject  to  the  construction 
which  that  court  should  Anally  adopt  That  provision  secures  to  the 
state  the  most  substantial  right  which  is  conserved  to  it  in  the  section 
just  quoted,  and  presents  an  insurmountable  obstacle  to  the  prosecution 
of  the  action  in  a  court  of  the  United  States. 

But  it  is  urged  by  the  plaintiff  in  error  that  the  Atlantic  &  Pacific 
Railroad  Company  is  not  a  citizen  of  another  state,  nor  a  citizen  or 
subject  of  a  foreign  state,  but  is  a  corporation  created  under  an  act  of 
congress  for  the  express  purpose  of  acting  as  an  agent  for  the  federal 
government,  and  is  therefore  not  among  those  from  whom,  by  the  terms 
of  the  11th  amendment,  the  power  to  sue  a  state  is  withheld.  The  re- 
mver  stands  upon  the  footing  of  the  corporation  itself.  If  the  corpo- 
ration had  the  right  to  sue  the  state  of  California,  the  receiver  ondoubt- 
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edly  has  succeeded  to  the  right.  It  is  only  where  the  jurisdiction  of 
the  United  States  courts  depends  upon  diverse  citizenship  that  the 
citizenship  of  the  receiver  is  to  be  rej^arded.  New  Orleans  v.  Gaines' 
Adm>,  138  U.  S.  595,  11  Sup.  Ct.  428;  American  Nat.  Bank  v.  Na- 
tional Benefit  &  Casualty  Co.,  70  Fed.  420;  Brisenden  v.  Chamberlain, 
53  Fed.  307.  The  effect  of  the  eleventh  amendment  was  to  overrule 
the  decision  of  the  supreme  court  in  the  case  of  Chisholm  v.  Georgia, 
2  Dall.  419,  in  which  it  had  been  said,  under  the  terms  of  article  3  of 
the  constitution,  extending  the  judicial  power  of  the  United  States  to 
controversies  between  a  state  and  the  citizens  of  another  state,  that  a 
stat^  was  subject  to  a  suit  by  a  citizen  of  another  state.  Said  Mr- 
Justice  Matthews  in  Re  Ayers,  above  cited:  "The  very  object  and  pur- 
pose of  the  eleventh  amendment  were  to  prevent  the  indignity  of  sub- 
jecting a  state  to  the  coercive  process  of  judicial  tribunals  at  the  in- 
stance of  private  parties."  In  Hans  v.  Louisiana,  134  U.  S.  1, 10  Sup. 
Ct.  504,  it  was  held  that  the  purpose  of  the  eleventh  amendment  was 
to  recognize  the  sovereignty  of  the  state,  and  to  declare  that  the  judicial 
power  of  the  United  States  was  never  intended  by  the  framers  of  the 
constitution  to  extend  to  suits  by  individuals  against  a  state,  and  that 
the  amendment  should  not  be  so  construed  as  to  inhibit  only  suits  at 
the  instance  of  the  particular  classes  of  citizens  named  therein,  but 
that  it  applied  as  well  to  suits  against  a  state  by  its  own  citizens.  The 
jurisdiction  of  the  court  in  that  case  was  invoked  upon  the  ground  that 
a  federal  question  was  involved  in  the  controversy.  The  principles 
announced  in  the  decision  are  conclusive  of  the  question  which  is  now 
before  us.  But  we  find  a  further  and  complete  answer  to  the  conten- 
tion of  the  plaintiff  in  error.  The  jurisdiction  of  the  United  States 
court  in  the  present  case  is  not  invoked  upon  the  ground  that  the  con- 
troversy presents  a  case  arising  under  the  constitution  or  laws  of  the 
United  States.  Nor  can  jurisdiction  be  claimed  upon  the  ground  of 
the  diverse  citizenship  of  the  parties,  since,  as  we  have  seen,  the  state 
itself  is  a  party.  It  must  rest  upon  some  other  grant  of  jurisdiction. 
The  only  other  grant  under  which  it  could  be  claimed  is  that  which  is 
contained  in  section  2  of  article  3  of  the  constitution,  declaring  that  the 
judicial  power  of  the  United  States  shall  extend  to  controversies  "be- 
tween a  state  and  citizens  of  another  state,  ♦  ♦  ♦  and  between  a 
state  or  the  citizens  thereof  and  foreign  states,  citizens  or  subjects." 
The  plaintiff  in  error  must  find  in  this  provision  his  right  to  proceed 
in  a  federal  court,  and  if  the  Atlantic  &  Pacific  Railroad  Company  is 
not  a  citizen  of  a  state,  or  a  citizen  or  subject  of  a  foreign  state,  the 
controversy  is  not  among  those  of  which  jurisdiction  is  conferred  upon 
the  United  States  courts  by  the  constitution.  It  follows  that  the  cir- 
cuit court  erroneously  entertained  jurisdiction  of  the  cause.  For  want 
of  jurisdiction  the  judgment  of  dismissal  is  affirmed. 
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(87  Fed.  970.) 

SOUTHERN  PAC.  R.  CO.  v.  GROECK  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     May  2,  1898.) 

No.  398. 

1.  Railroad  Land  Grants— Withdrawal  op  Lands— Pre-emption. 

Xo  valid  pre-emption  can  be  made  of  lands  which  have  been  withdrawn 
from  settlement  and  sale  by  the  officers  of  the  land  department;  and  even 
if  the  order  of  withdrawal  is  subsequently  canceled,  and  a  patent  then 
Issues,  no  title  passes,  for  the  acts  of  the  settler  were  in  violation  of  law, 
and  void. 

2.  Same— Withdrawal  by  Operation  op  Law. 

The  act  of  July  27,  18G6,  S  3,  granting  lands  to  aid  in  the  construction  of 
the  Southern  Pacific  Railroad  Company,  of  itself  operated  to  withdraw 
from  settlement  the  lands  lying  within  the  indemnity  as  well  as  the  grant 
limits,  from  the  date  of  filing  of  the  map  of  the  general  route;  and  the  sec- 
retary of  the  interior  had  no  power  to  affect  the  grantee's  rights,  or  to 
authorize  a  pre-emption  settlement  on  the  lands,  by  subsequently  cancel- 
ing his  order  withdrawing  the  lands  from  settlement. 
B.  Same— Forfeiture  op  Land  Grant— Power  of  Secretary  op  Interior. 

Delay  in  constructing  the  road,  beyond  the  time  limited  by  law,  gives 
the  secretary  of  the  Interior  no  authority  to  reopen  the  lands  to  settlement 
by  canceling  his  order  of  withdrawal.     A  forfeiture  of  the  railroad  grant 
can  be  declared  by  congress  alone. 
jA  Same— Laches  op  Grantee. 

Where  the  granting  act  of  itself  operates  to  withdraw  from  settlement 
lands  lying  within  the  indemnity  limits  as  well  as  within  the  grant  limits 
(as  in  the  case  of  the  grant  of  1866  to  the  Southern  Pacific  Railroad  Com- 
pany), laches  is  not  imputable  to  the  grantee,  because  of  delay  In  com- 
pleting its  road  and  making  Its  indemnity  selections,  in  a  contest  with  one 
who  has  attempted  to  make  a  pre-emption  entry  after  the  filing  of  the  map 
of  general  route. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  California. 

William  F.  Herrin,  John  Garber,  and  William  Singer,  Jr.,  for 
appellant. 

W.  B.  Wallace,  for  appellees. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

GHiBERT,  Circuit  Judge.  The  Southern  Pacific  Railroad  Com- 
pany brought  suit  against  the  appellees  to  obtain  a  decree  that  the 
appellees  hold  in  trust  a  patent  which  Otto  Groeck  received  from 
the  United  States  to  a  certain  tract  of  land,  which  it  is  contended  was 
land  granted  by  the  United  States  to  the  railroad  company  by  the  act 
of  date  July  27,  1866.  Section  18  of  said  act  authorized  the  appel- 
lant to  construct  the  railroad  which  now  extends  from  San  Fran- 
cisco, by  way  of  Mojave,  to  the  Needles  on  the  Colorado  river.  Sec- 
tion 3  provided  as  follows: 

"That  there  be,  and  hereby  is,  granted  ♦  ♦  ♦  every  alternate  section  of 
public  land,  not  mineral,  designated  by  odd  numbers,  to  the  amount  of  ♦  •  • 
ten  alternate  sections  of  land  per  mile  on  each  side  of  said  railroad  when- 
ever it  passes  through  any  state,  and  whenever  on  the  line  thereof  the  United 
States  have  full  title    ♦    ♦    ♦    at  the  time  the  line  of  said  railroad  is  desig- 
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nated  by  a  plat  thereof,  filed  in  the  office  of  the  commissioner  of  the  general 
land  office;  and  whenever,  prior  to.  said  time,  any  of  said  sections  or  parts  of 
sections  shall  hare  been  granted,  sold,  reserved,  occupied  by  homestead  set- 
tlers, or  pre-empted,  or  otherwise  disposed  of,  other  lands  shall  be  selected  by 
said  company  in  lieu  thereof,  under  the  direction  of  the  secretary  of  the 
interior,  in  alternate  sections,  and  designated  by  odd  numbers,  not  more  than 
ten  miles  beyond  the  limits  of  the  said  alternate  sections." 

Section  6  of  the  act  provided  as  follows: 

*'That  the  president  of  the  United  States  shall  cause  the  land  to  be  surveyed 
for  forty  miles  in  width  on  both  sides  of  the  entire  line  of  said  road  after  the 
general  route  shall  be  fixed,  and  as  fast  as  may  be  required  by  the  construc- 
tion of  said  railroad,  and  the  odd  sections  of  land  hereby  granted  shall  not 
be  liable  to  sale  or  entry  or  pre-emption  before  or  after  they  are  surveyed, 
except  by  said  company,  as  provided  in  this  act." 

The  bill  alleges  that  the  appellant  accepted  the  terms  of  the  grant, 
fixed  the  general  route  of  its  road  as  contemplated  by  the  act,  and 
on  January  3,  1867,  filed  a  map  thereof  in  the  office  of  the  commis- 
sioner of  the  general  land  office;  that  on  that  date  the  conmiissioner 
accepted  and  approved  the  map  and  the  route  designated  by  it,  and 
on  March  22,  1867,  under  the  direction  of  the  secretary  of  the  in- 
terior, he  withdrew  the  odd  sections  of  land  lying  within  30  miles 
of  the  line  of  road  from  sale  or  location,  pre-emption  or  homestaid 
entry;  that  on  November  2,  1869,  the  secretary  of  the  interior  made 
an  order  declaring  the  withdrawal  revoked;  that  on  December  15, 
1869,  the  secretary  sus{>ended  his  order  of  November  2d;  that  on 
July  26,  1870,  the  secretary  restored  the  withdrawal  of  March  22, 
1867;  that  on  August  15,  1887,  the  secretary  declared  the  with- 
drawal of  March  22,  1867,  revoked,  as  to  the  indemnity  sections 
thereof;  that  the  appellant  commenced  to  build  its  road  during  the 
year  1870,  and  completed  the  construction  in  different  sections  be- 
tween that  date  and  the  year  1889, — the  last  section,  extending 
from  Huron  westerly  to  Alcalde,  having  been  constructed  during 
the  year  1888;  that  the  land  in  suit  is  opposite  to,  and  coterminous 
with,  that  section,  and  is  within  the  indemnity  limits  of  the  grant, 
and  is  not  included  in  any  exception  therefrom;  that  on  Septem- 
ber 2,  1885,  the  appellee  Groeck  settled  on  the  land  in  controversy, 
and  during  the  same  month  filed  his  pre-emption  claim  therefor 
in  the  proper  land  office  of  the  United  States,  and  thereafter  com- 
plied with  the  land-office  regulations,  and  on  June  7,  1886,  made 
pre-emption  proof  and  payment  for  the  land;  that  on  April  11,  1890, 
patent  was  issued  from  the  United  States,  conveying  the  land  to 
him;  that,  as  the  appellant's  road  was  constructed  in  several  sec- 
tions, such  sections  were  examined  by  commissioners  appointed  by 
the  president,  as  provided  by  section  4  of  the  act,  and  that  said  com- 
missioners reported  that  such  sections  had  been  completed  as  re- 
quired by  the  act,  an^  thereupon  the  president  accepted  and  ap- 
proved the  reports;  that  a  map  of  the  definite  location  of  said  sec- 
tion betw^een  Huron  and  Ahralde  was  filed  with  and  approved  by 
the  secretary  of  the  interior  on  April  2,  1889,  and  the  president  ac- 
cepted and  approved  the  commissioners'  report  on  that  section  on 
November  8,  1889;  that  on  July  13,  1891,  the  appellant,  acting  un- 
der the  direction  of  the  secretary  of  the  interior,  selected  the  land 
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in  suit,  as  granted  to  it  by  the  act.  To  the  bill  of  complaint  the 
appellees  filed  a  plea  asserting  the  validity  of  Groeck's  pre-emption, 
and  the  title  thereby  acquired,  and  further  alleging  that  in  any 
event  the  appellant,  **by  its  long  delay  in  asserting  any  claim  to  said 
land,  in  filing  its  map  of  definite  location,  and  in  offering  to  select 
said  land,  is  barred  by  its  laches  from  asserting  claim  thereto." 
Upon  the  plea  so  interposed  the  court  denied  the  right  of  the  ap- 
pellant to  the  relief  prayed  for,  upon  the  ground  of  its  laches,  and 
decreed  that  the  bill  be  dismissed.  The  questions  presented  upon 
the  appeal  are:  First,  was  the  land  in  controversy  lawfully  sub- 
ject to  the  pre-emption  entry  of  Groeck?  and,  second,  is  the  ap- 
pellant's right  to  the  relirf  sued  for  barred  by  its  laches,  as  allied 
in  the  plea? 

The  land  in  controversy  was  at  the  time  of  the  entry  by  Groeck,  and 
at  the  time  when  he  took  steps  to  acquire  title  thereto,  withdrawn 
from  settlement  by  the  act  of  the  secretary  of  the  interior.  It  was 
land  to  which  section  2258  of  the  Revised  Statutes  applied,  in  de- 
claring that: 

"The  following  classes  of  lands,  unless  otherwise  specifically  provided  by 
law,  shall  not  be  subject  to  the  rights  of  pre-emption,  to  wit:  First,  lands 
included  in  any  reservation  by  any  treaty,  law,  or  proclamation  of  the  presi- 
dent, for  any  purpose." 

It  is  true  that  in  1891,  at  the  time  when  patent  issued,  the  order 
of  withdrawal  of  March  22,  1867,  had  been  set  aside  by  the  secre- 
tary of  the  interior;  but,  as  we  understand  the  decision  of  the  su- 
preme court  in  the  case  of  Riley  v.  Welles,  154  U.  S.  578,  14  Sup.  Ct- 
1166,  no  valid  pre-emption  could  be  made  of  lands  which  were  with- 
drawn from  settlement  by  the  officers  of  the  land  department,  and 
such  entry,  if  made,  could  not  become  the  basis  of  title,  even  upon 
the  subsequent  cancellation  of  the  order  of  withdrawal,  since  the 
acts  of  the  settler  upon  such  lands  were  acts  done  in  violation  of 
law,  and  void.  This  was  held  in  a  case  in  which  "it  was  afterwards 
found  that  the  law  by  reason  of  which  this  action  was  taken  did 
not  contemplate  such  a  withdrawal."  Wood  v.  Beach,  156  U.  S. 
550,  15  Sup.  Ct.  410.  But  it  is  urged  that  the  act  of  withdrawal 
was  a  ministerial  act  upon  the  part  of  the  secretary  of  the  interior, 
such  as  could  be  set  aside  at  any  time  by  that  officer,  and  that  to 
permit  a  pre-emption  entry  to  be  made,  as  was  done  in  this  case, 
and  to  recognize  its  validity,  was,  in  effect,  to  set  aside  the  order 
of  withdrawal,  and  was  tantamount  to  a  cancellation  thereof,  so 
far  as  it  included  the  particular  lands  so  entered.  The  case  of 
Riley  v.  Welles  may  be  cited  likewise  in  opposition  to  this  contention. 
But  it  is  not  necessary  to  rest  the  question  of  the  appellees'  title 
upon  the  doctrine  of  that  case  alone.  A  careful  consideration  of 
other  decisions  of  the  supreme  court  detem\Jning  the  nature  of  the 
right  which  the  grantee  of  such  a  grant  acquires  to  lands  within 
the  indemnity  limits,  prior  to  the  time  when  definite  location  and 
selection  of  Hen  lands  is  made,  leads  us  to  the  conclusion  that,  in 
the  case  of  a  grant  such  as  that  now  under  consideration,  by  the 
operation  of  the  terms  of  the  grant  itself  the  indemnity  lands  are 
withdrawn  from  settlement  from  the  moment  when  a  map  of  the 
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general  route  of  the  road  is  made  and  filed.  It  may  be  deduced 
from  those  decisions  that  the  grant  to  the  appellant  conferred  upon 
the  grantee,  within  the  indemnity  limits,  more  than  the  mere  right 
to  initiate  a  title  by  selection,  and  that  the  lands  in  the  indemnity 
limits  are  as  truly  granted  lands,  within  the  terms  of  the  act,  as 
are  the  lands  within  the  place  limits.  The  difference  is  in  the  pre- 
liminary steps  which  are  requisite  to  attach  the  title  to  the  par- 
ticular tracts  which  are  granted.  Thus,  the  supreme  court  has 
held  that,  when  the  lands  within  the  indemnity  limits  are  all  needed 
to  make  up  the  granted  quantity,  the  grant  to  the  indemnity  lands 
takes  effect  at  the  same  time,  and  is  of  the  same  nature,  as  the 
grant  of  the  lands  in  the  place  limits.  St.  Paul  &  S.  C.  R  Co.  v. 
Winona  &  St.  P.  R  Co.,  112  U.  S.  720,  726,  5  Sup.  Ct.  334.  In  St. 
Paul  &  P.  K.  Co.  V.  Northern  Pac.  R.  Co.,  139  U.  S.  1,  11  Sup.  Gt.  389, 
answering  the  objection  that  no  evidence  was  offered  showing  a 
selection  of  lieu  lands,  the  court  said : 

"It  is  sufficient  to  observe  tbat  all  the  lands  within  the  indemnity  limits  only 
made  up  in  part  for  those  deficiencies.  There  was  therefore  no  occasion  for 
the  exercise  of  the  judf?ment  of  the  secretary  of  the  interior  in  selecting  from 
them,  for  they  were  all  appropriated." 

But,  where  the  lands  in  the  indemnity  limits  exceed  the  total  quan- 
tity which  is  granted  by  the  act,  they  remain  afloat  until  selection 
is  made  as  required  by  the  act.  In  Buttz  v.  Railroad  Co.,  119  U.  S. 
55,  7  Sup.  Ct.  100,  Mr.  Justice  Field,  referring  to  section  6  of  the 
Northern  Pacific  Company's  act,  said: 

"The  act  of  conprress  not  only  contemplates  the  filing  by  the  company  in  the 
office  of  the  commissioner  of  the  general  land  office  of  a  map  showing  the 
definite  location  of  the  line  of  its  road,  and  limits  the  grant  to  such  alternate 
odd  sections  as  have  not  at  that  time  been  reserved,  sold,  granted,  or  other- 
wise appropriated,  and  are  free  from  pre-emption,  grant,  or  other  claims  or 
rights,  but  it  also  contemplates  a  preliminary  designation  of  the  general  route 
of  the  road,  and  the  exclusion  from  sale,  entry,  or  pre-emption  of  the  adjoin- 
ing odd  sections  within  forty  miles  on  each  side  until  the  definite  location  is 
made.** 

In  Northern  Pac.  R.  Co.  v.  Musser-Sauntry  Land,  Logging  &  Manu- 
facturing Co.,  168  U.  S.  608,  611,  18  Sup.  Ct.  205,  206,  the  court  said: 

"But  beyond  the  significance  of  the  word  'reserved,*  alone,  there  are  other 
words  in  the  act  which,  talcen  in  connection  with  it,  malce  it  clear  that  these 
lands  do  not  faU  within  the  grant.  'Otherwise  appropriated'  is  one  term 
of  description,  and  evidently  when  the  withdrawal  was  made  in  1860  it  was 
an  appropriation  of  these  lands,  so  far  as  might  be  necessary  for  satisfying 
that  particular  grant  It  is  true,  it  was  not  a  final  appropriation,  or  an  abso- 
lute passage  of  title  to  the  state  or  the  railway  company,  for  that  was  con- 
tingent upon  things  thereafter  to  happen—First,  the  construction  of  the  road; 
and,  second,  the  necessity  of  resorting  to  those  lands  for  supplying  deficien- 
cies in  the  lands  in  place;  still,  it  was  an  appropriation  for  the  purpose  of 
supplying  any  such  deficiencies." 

Continuing,  on  page  611,  168  U.  S.,  and  page  207,  18  Sup.  Ct,  the 
court  said: 

"Neither  is  It  intended  to  question  the  rule  that  the  title  to  indemnity  lands 
dates  from  selection,  and  not  from  the  grant.  All  that  we  here  hold  is  that 
when  a  withdrawal  of  lands  within  indemnity  limits  is  made  in  aid  of  an 
earlier  land  grant,  and  made  prior  to  the  filing  of  the  map  of  definite  location 
by  a  company  having  a  later  grant,— the  latter  having  such  words  of  exception 
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and  limitation  as  are  found  in  the  grant  to  the  plaintiff.— it  operates  to  except 
the  withdrawn  lands  from  the  scope  of  such  later  grant.'* 

In  U.  S.  V,  Kouthern  Pac.  R  Co.,  146  U.  B.  570,  600,  13  Sup.  Ct. 
152, 158,  the  court  said: 

"When  the  general  route  of  the  road  is  thus  tixed  in  good  faith,  and  in- 
formation thereof  given  to  the  land  department  by  filing  a  map  thereof  with 
the  commissioner  of  the  general  land  otlice  or  the  secretary  of  the  interior, 
the  law  withdraws  from  sale  or  pre-emption  the  odd  sections,  to  the  extent 
of  forty  miles  on  each  side.  The  object  of  the  law  in  this  particular  Is  plain. 
It  is  to  preserve  the  land  for  the  company  to  which,  in  aid  of  the  construction 
of  the  road,  it  is  granted." 

In  the  case  of  Wood  v.  Beach,  156  U.  S.  548,  15  Sup.  Ct.  410, 
the  land  which  was  in  controversy  lay  within  the  indemnity  limits 
of  two  railroad  grants, — ^a  grant  to  the  Leavenworth,  Lawrence  & 
Galveston  road,  and  a  grant  to  the  Missouri.  Kansas  &  Pacific  Rail- 
way. Act  July  26,  1866.  Wood  made  a  homestead  entry  prior  to 
the  selection  of  the  lands  in  the  indemnity  limits  by  the  railroad  com- 
panies, but  years  after  the  lands  had  been  withdrawn  from  sale,  pre- 
emption, or  homestead  entries,  under  two  orders  of  withdrawal,— -one 
for  each  company.  In  construing  section  4  of  the  act  granting  lands 
to  aid  the  construction  of  the  second  road,  in  which  it  was  provided 
"that  as  soon  as  said  company  shall  file  with  the  secretary  of  the  in- 
terior maps  of  its  line,  designating  the  route  thereof,  it  shall  be  the 
duty  of  said  secretary  to  withdraw  from  the  market  the  lands  granted 
by  this  act  in  such  manner  as  may  be  best  calculated  to  effect  the 
purposes  of  this  act  and  subserve  the  public  interest,"  the  court  said, 
"These  withdrawals  were  not  merely  executive  acts,  but  the  latter 
one,  at  least,  was  in  obedience  to  the  direct  command  of  congress.' ' 
If  such  withdrawal  takes  place  by  operation  of  law,  as  has  been  said 
by  the  supreme  court  in  these  decisions,  the  secretary  of  the  interior 
is  powerless  to  affect  the  rights  of  the  grantee  by  setting  aside  his 
order  of  withdrawal.  Nor  does  he  acquire  such  power  from  the  fact 
that  the  period  has  expired  within  which  the  grantee  is  required  to 
complete  the  road.  The  expiration  of  the  time  so  limited  by  law  for 
the  construction  of  the  road  is  a  matter  which  rests  between  congress 
and  the  grantee.  The  delay  may  afford  congress  excellent  reason  to 
declare  the  land  grant  forfeited,  but  congress  alone  has  the  power  to 
declare  such  forfeiture.  After  such  lands  have  once  been  set  aside 
by  congressional  act,  no  authority  is  vested  in  the  secretary  of  the 
interior,  or  in  any  officer  c#  the  land  department,  to  restore  them,  or 
open  them  to  settlement.  Nor  is  any  right  conferred  upon  a  pre- 
emption settler  to  take  advantage  of  such  default  of  the  grantee. 

It  follows  from  the  rulings  of  the  supreme  court  in  the  decisions 
to  which  we  have  referred  that  the  plea  of  laches  cajinot  avail  the 
appellees.  The  laches  is  said  to  consist  in  the  long  delay  of  the 
railroad  company  in  constructing  the  road  and  selecting  the  indem- 
nity lands.  We  are  unable  to  perceive  how  that  delay  has  conferred 
rights  upon  the  pre-emption  settler,  or  how  it  now  affords  him  ground 
to  impute  inequity  to  the  company.  The  company  owed  no  duty  to 
any  intended  settler  upon  the  public  domain.  The  United  States  did 
not  offer  this  land  to  Groeck,  nor  did  it  invite  his  occupancy  or  entry. 
&e  was  a  trespasser  on  the  premises.     His  pre-emption  entry  was 
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not  only  void,  but  it  was  unlawful.  Neither  such  an  entry,  nor  the 
payment  of  the  purchase  price,  nor  the  issuance  of  the  patent,  could 
place  him  in  apposition  to  plead  laches,  as  against  the  title  asserted 
by  the  railroad  company.     Said  the  court  in  Wood  v.  Beach : 

"It  is  clear  that  Mr.  Wood  acquired  no  equitable  rights  by  his  occupation 
and  settlement.  He  went  upon  lands  which  were  not  open  to  homestead  or 
pre-emption  entry,  and  cannot  make  his  unauthorized  entry  the  foundation 
of  an  equitable  title." 

The  appellees  cite  and  rely  upon  the  cases  of  Railroad  Co.  v. 
Herring,  110  U.  8.  27,  3  Sup.  Ct.  485,  and  Galliher  v.  Cadwell,  U^)  U. 
S.  368,  12  Sup.  Ct.  873.  In  the  first  of  these  cases  the  grant  to 
the  railroad  company  provided  for  the  withdrawal  when  a  map  def- 
initely showing  the  line  of  road  should  be  filed.  The  map  was  not 
filed  until  three  years  and  a  half  after  the  passage  of  the  act.  During 
this  period  homestead  and  pre-emption  entries  were  made.  The 
court  held  that  no  obligation  rested  upon  the  government  to  with- 
draw the  lands  from  sale  until  the  grantee  filed  a  map  in  the  general 
land  office,  definitely  showing  the  entire  line  of  its  road,  and  that  in 
the  meantime  the  lands  w  ere  open  to  pre-emption  and  homestead  en- 
try. It  is  readily  seen  that  the  facts  in  that  case  clearly  distinguish 
it  from  the  case  at  bar.  In  Galliher  v.  Cadwell  it  was  said  by  the 
court : 

"Laches  is  not,  lilie  limitation,  a  mere  matter  of  time,  but  principally  a 
question  of  the  inequity  of  permitting  the  claim  to  be  enforced,— an  inequity 
founded  upon  some  change  In  the  condition  or  relations  of  the  property  or  the 
parties.'* 

There  are  no  facts  in  the  present  case  to  which  that  language 
is  applicable.  The  appellant  and  Groeck  were  not  in  the  attitude  of 
}>erson8  to  whom  the  land  in  controversy  was  offered  upon  equal 
terms,  giving  to  the  first  entryman  the  prior  right.  It  was  offered 
only  to  the  railroad  company.  The  facts  stated  in  the  bill  and  in 
the  plea  are  insufficient  to  show  that  the  company  has  in  any  respect 
dealt  inequitably  with  Groeck.  This  is  not  a  case  in  which  it  has 
delayed  enforcing  its  rights  to  the  detriment  of  another.  The  delay 
in  constructing  the  road  and  in  selecting  the  lieu  lands  has  worked  no 
wrong  to  Groeck.  So  long  as  the  United  States  made  no  complaint 
of  the  delay,  no  equity  was  created  thereby  in  favor  of  any  intending 
settler.  And  no  such  settler  could  take  it  upon  himself  to  say  that 
the  grantee  had  forfeited  any  of  the  rights  specified  in  the  grant. 
The  company  was  not  required  to  give  Groeck  notice  of  its  rights 
in  the  premises.  He  was  bound  to  take  note  of  the  law,  which  itself 
gave  him  notice.  In  short,  no  facts  exist  on  which  laches  may  be 
imputed  to  the  railroad  company  for  any  delay  upon  its  part  short  of 
the  statutory  period  of  limitation  whereby  its  right  to  obtain  the 
relief  sued  for  would  be  absolutely  barred.  The  suit  was  brought 
within  less  than  three  years  after  definite  location,  which  was  the 
earliest  time  when  selection  could  have  been  made,  in  less  than  two 
years  after  the  issuance  of  Groeck's  patent,  and  within  less  than  one 
year  after  selection  was  made.  The  decree  will  be  reversed,  and  re- 
manded to  the  circuit  court  for  further  proceedings  not  inconsistent 
with  this  opinion. 
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(87  Fed.  976.) 

RYLE  et  al.  v.  KNOWLBS  LOOM  WORKS. 

(Circuit  Ck)urt  of  Appeals,  Third  Circuit.    June  29,  1898.) 

L  Conditional  Sales— Rights  op  Creditors. 

In  Pennsylvania  a  sale  and  delivery  of  personal  property,  with  an  agree- 
ment that  the  ownership  shall  remain  In  the  vendor  until  the  purchase  price 
is  paid,  Is  void  as  to  creditors  of  the  vendee  and  innocent  purchasers;  and 
*  this  rule  applies,  whatever  the  form  of  the  agreement. 
3.  Bailment— Rights  of  Creditor. 

Where  personal  property  is  delivered  under  a  contract  of  bailment,  ac- 
companied with  an  agreement  for  a  future  sale  to  the  bailee  on  the  pay- 
ment of  a  certain  price,  the  ownership  of  the  bailor  is  preserved,  and  the 
transaction  Is  valid,  even  as  against  the  creditors  of  the  bailee  and  innocent 
purchasers. 
8.  Conditional  Sales— Rights  of  Creditors-— Lease  as  Security. 

In  Pennsylvania,  a  reservation  of  title,  by  an  Instrument  in  the  form  of  a 
lease,  as  security  for  the  purchase  price  of  personal  property  sold  and  de- 
livered, is  unavailing  as  against  creditors  and  Innocent  purchasers;  and 
it  matters  not  that  the  lease  was  contemplated  from  the  beginning,  and  the 
property  delivered  in  pursuance  of  that  contemplation. 
4  Replevin— Defenses— Rights  of  Mortgage  BoNDHOLDERa 

In  replevin  for  machinery  sold  by  the  plaintiff,  with  reservation  of  title 
as  security  for  the  purchase  price,  the  rights  of  innocent  mortgage  bond- 
holders under  a  mortgage  executed  by  the  vendee  are  available  as  a  de- 
fense. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

This  was  an  action  of  replevin  by  the  Knowles  Loom  Works  against 
William  Ryle  and  others  to  recover  possession  of  certain  machinery. 
In  the  circuit  court,  verdict  and  judgment  were  given  for  plaintiff^ 
and  the  defendants  sued  out  this  writ  of  error. 

Robert  B.  Honeyman,  for  plaintiffs  in  error. 

Benno  Loewy  and  J.  M.  Rommell,  for  defendant  in  error. 

Before  AOHESON  and  DALLAS,  Circuit  Judges,  and  BRADFORD, 
District  Judge. 

ACHESON,  Circuit  Judge.  It  is,  and  long  has  been,  the  estab- 
lished rule  in  Pennsylvania  that  a  sale  and  delivery  of  personal  prop- 
erty, with  an  agreement  that  the  ownership  shall  remain  in  the  vendor 
until  the  purchase  price  is  paid,  is  ineffectual  and  void  as  respects  the 
creditors  of  the  vendee  and  innocent  purchasers;  and  the  rule  applies, 
whatever  may  be  the  form  of  the  agreement.  Haak  v.  Linderman,  64 
Pa.  St.  499;  Stadtfeld  v.  Huntsman,  92  Pa.  St  53;  Thompson  v. 
Paret,  94  Pa.  St.  275;  Brunswick  &  Balke  Co.  v.  Hoover,  95  Pa.  St. 
508;  Forrest  v.  Nelson,  108  Pa.  St.  481;  Dearborn  v.  Ravsor,  132  Pa. 
St.  231, 20  Atl.  690;  Farquhar  v.  McAlevy,  142  Pa.  St.  233,  21  Atl.  811; 
Ott  V.  Sweatman,  166  Pa.  St.  217,  31  Atl.  102.  But  where  personal 
property  is  delivered  under  a  contract  of  bailment,  accompanied  with 
an  agreement  for  a  future  sale  to  the  bailee  on  the  payment  of  a  cer- 
tain price,  the  ownership  of  the  bailor  is  preserved,  and  the  transac- 
tion is  valid,  even  as  against  the  creditors  of  the  bailee  and  purchas- 
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era.  Rowe  v.  Sharp,  51  Pa.  St  26;  Enlow  v.  Klein,.  79  Pa.  St.  488; 
Printing-Press  Co.  v.  Jordan,  171  Pa.  St  474,  32  Atl.  1031.  Within 
which  of  the  two  above-stated  rules  does  the  present  case  fall?  The 
material  facts  are  these: 

On  March  16,  1895,  the  Cutter  Silk  Manufacturing  Company  signed 
and  delivered  to  the  plaintiff  in  this  replevin  suit  (Knowles  Loom 
Works),  and  the  latter  accepted  and  agreed  to,  the  following  written 
proposal  or  order: 

"New  York,  March  16th,  1895. 

"Knowles  Loom  Works— Gentlemen:  Please  build  for  us  one  hundred  silk 
looms,  35  in.  20  harness  4x4  box,  with  multiplier  and  angular  drive  ^  each 
right  and  left,  with  Jacquards,  600  hooks  rise  and  fall,  three  levers;  price,  two 
hundred  and  eighty  dollars  each.  Terms  of  payment:  Notes  bearing  interest, 
6  per  cent,  per  annum,  and  maturing  twelve  months  from  the  average  date 
of  delivery,  but  to  be  written  *six  months,'  for  convenience,  and  renewed  as 
per  above.  The  Knowles  Loom  Works  to  own  the  machinery  until  paid  for, 
as  per  their  usual  form,  and  to  hold,  also,  in  first  mortgage  bonds  of  the  Cut- 
ter SUk  Mfg.  Co.,  fifteen  thousand  [doUars],  as  collateral  security  towards 
the  payment  of  said  notes.  Cutter  Silk  Mfg.  Co., 

"By  John  D.  Cutter,   Prest." 

In  pursuance  of  the  contract  thus  entered  into,  the  plaintiff  deliv- 
ered to  the  Cutter  Silk  Manufacturing  Company  the  specified  ma- 
chinery, and  the  same  was  set  up  in  the  company's  mill  at  West  Beth- 
lehem, Pa. ;  the  looms  being  fastened  to  the  floor  by  the  ordinary  leg 
ficrews,  and  the  Jacquards  attached  to  the  looms.  The  delivery  be- 
gan early  in  April.  One-half  of  the  machinery  was  delivered  and  set 
up  in  the  mill  before  May  18th,  and  all  of  it  was  delivered  and  set  up 
before  July  12,  1895,  except  18  Jacquards,  of  the  value  of  fSlO, 
which  were  delivered  shortly  after  the  date  last  mentioned.  On  May 
18,  1895,  the  Cutter  Silk  Manufacturing  Company  executed  and  de- 
livered its  mortgage  on  its  mill,  including  "all  machinery  now  placed 
or  hereafter  to  be  placed  on  said  mortgaged  premises,"  to  the  E.  P, 
Wilbur  Trust  Company,  in  trust  to  secure  an  issue  of  f  100,000  of  the 
mortgagor's  bonds,  payable  to  bearer;  and  on  May  22,  1895,  the  mort- 
gagee accepted  the  trust.  The  mortgage  was  duly  recorded  on  May 
2Sj  1895.  The  price  of  the  entire  machinery  delivered  as  above  men- 
tioned by  the  plaintiff  was  f29,650.  For  this  sum  the  Cutter  Silk 
Manufacturing  Company  on  July  12,  1895,  gave  to  the  plaintiff  its 
promissory  notes,  namely,  its  two  notes  dated  July  12,  1895,  payable 
in  30  days,  one  for  |3,650,  with  interest,  and  one  for  |4,000,  with 
interest;  its  four  notes  dated  July  1,  1895,  each  for  f 5,000,  payable 
six  months  after  date,  with  interest;  and  its  note  dated  July  1,  1895, 
for  |2,000,  payable  six  months  after  date,  with  interest.  On  the  same 
day  these  notes  were  given,  namely,  July  12,  1895,  the  plaintiff  and 
the  Cutter  Silk  Manufacturing  Company  executed  the  following  in- 
strument of  writing: 

"Articles  of  agreement  made  and  concluded  this  first  day  of  July,  A.  D. 
1895,  between  the  Knowles  Loom  Works,  of  Worcester,  In  the  county  of 
Worcester  and  commonwealth  of  Massachusetts,  of  the  one  part,  and  Cut- 
ter SUk  Mfg.  Co.,  of  Bethlehem,  county  of  Lehigh,  state  of  Pennsylvania,  of 
the  other  part:  I.  The  said  Knowles  Loom  Works  doth  hereby  rent  unto 
the  said  Cutter  Silk  Mfg.  Co.  the  following  described  property,  to  wit:  100— 
35"— 20  harness  4x4  box  silk  loom,  with  Jacquards;  piano  card-cutting  machine, 
repeater,  and  press,— for  the  period  of  one  year  from  the  date  hereof,  at  a 
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rental  or  price  of  twenty-two  thousand  dollars  per  annum;  said  rental  to  be 
paid  on  or  before  the  first  day  of  July,  1896.  II.  The  said  Knowles  I.K>om 
Works  doth  agree  to  make  a  sale  of  said  machinery  to  said  Cutter  Silk  Mfg. 
Co.,  at  any  time  prior  to  the  expiration  of  this  lease,  for  the  cash  price  or  sum 
of  twenty-two  thousand  dollars,  provide4  the  herein  reserved  rental  and  in- 
surance shall  have  been  promptly  paid,  and  will  allow  as  a  credit  on  such  pur- 
chase all  of  the  said  rental  so  paid.  III.  The  said  Cutter  Silk  Mfg.  Co.  agrees 
to  pay,  promptly  as  they  shall  become  due,  to  the  said  Knowles  Loom  Works, 
both  the  said  rental  and  all  expenses  incurred  by  it  during  the  continuance  of 
this  lease  in  keeping  said  machinery  insured;  to  maintain  the  same  in  good 
order  and  repair  during  said  term;  and  in  the  event  of  any  failure  to  pay  the 
said  rent  as  It  becomes  due,  or  at  the  termination  of  this  lease,  to  immediately 
surrender  said  machinery  to  said  Knowles  Loom  Works,  its  successors  or  as- 
signs, or  allow  it  or  them  to  retake  possession  of  the  same.  In  witness  where- 
of, the  said  parties  hereunto  set  their  bands  and  seals  the  day  and  year  first 
above  written.  Knowles  Loom  Works.    [Seal.] 

*M.  M.  Russell,  Cashier. 
"Cutter  Silk  Mfg-.  Co.         [Seal.] 

••John  D.  Cutter,  Prest 
"Sealed  and  delivered  in  presence  of  Frank  E.  Stevens." 

The  oral  testimony  respecting  this  paper  was  conflicting.  Mr. 
Stevens,  the  vice  president  of  the  Cutter  Silk  Manufacturing  (Com- 
pany, testified  that  a  lease  was  never  mentioned  prior  to  July  12, 
1895.  On  the  other  hand,  Mr.  Markoe,  who  conducted  the  original 
negotiations  on  the  part  of  the  plaintiff,  stated  that  it  was  "under- 
stood between  Mr.  Cutter  and  myself  that  a  lease  would  be  drawn  up 
to  that  effect";  and  upon  cross-examination  he  testified  thus: 

"X-Q.  Was  the  word  'lease*  used  between  you  and  Mr.  Cutter,  or  a  sug- 
gestion about  reservation  of  title?  A.  The  question  of  lease,— that  the  looms 
were  to  remain  the  property  of  the  Knowles  Loom  Works  until  paid  for.  By 
the  Court:  X-Q.  Was  it  said  how?  A.  The  usual  form  that  our  people  used 
for  lease  at  that  time.  X-Q.  Then  the  word  'lease'  was  mentioned?  A.  It 
was." 

The  Cutter  Silk  Manufacturing  Company  paid  its  two  notes  at  30 
days,  aggregating  f  7,650,  at  or  before  the  maturity  thereof.  Its  other 
notes,  aggregating  f 22,000,  were  renewed  at  maturity.  The  renewal 
notes  were  not  paid.  On  March  30,  1896,  the  Cutter  Silk  Manufac- 
turing Company  made  a  voluntary  assignment  for  the  benefit  of  its 
creditors.  Before  this  assignment  at  lea^t  f 45,000  of  the  bonds  se- 
cured by  the  mortgage  of  May  13, 1895,  had  been  negotiated,  and  were 
in  the  hands  of  bona  fide  holders  for  value.  Prior  to  the  bringing 
of  this  suit  the  defendant  William  Ryle  had  become  the  purchaser 
and  holder  of  these  bonds,  and  he  had  also  purchased  the  equity  of 
redemption  in  the  mortgaged  premises  from  the  voluntary  assignee, 
and  he  was  in  possession  of  the  mill  ajid  machinery  when  the  writ  of 
replevin  issued. 

The  court  below  instructed  the  jury,  as  matter  of  law,  that  the  trans- 
action between  the  plaintiff  and  the  Cutter  Silk  Manufacturing  Com- 
pany respecting  this  machinery  was  a  bailment,  and,  therefore,  that 
the  plaintiff  had  a  right  to  recover  the  value  of  the  machinery  in  this 
action.  The  only  question  submitted  to  the  jury  was  that  of  value. 
We  are  now  to  determine  whether  these  instructions  were  correct. 

In  our  treatment  of  this  case,  we  naturally  begin  with  the  paper 
of  March  16,  1895,  showing  the  original  contract  relating  to  this  ma- 
chinery.    Substantially  the  whole  of  the  machinery  was  delivered  on 
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the  footing  of  that  paper  alone.  It  was  the  only  contract  on  the  sub- 
ject in  existence  when  the  trust  mortgage  took  effect.  Now,  the 
paper  of  March  16th  fixed  the  purchase  price  of  the  machinery,  and 
the  terms  of  payment.  Interest-bearing  notes  were  to  be  given  and 
received  in  payment;  and,  what  is  very  significant,  the  Knowles 
Loom  Works  was  to  take  and  hold  f  15,000  of  the  mortgage  bonds  of 
the  Cutter  Silk  Manufacturing  Company  as  collateral  security  for  the 
payment  of  the  notes.  These  provisions,  we  think,  plainly  import 
a  sale  of  the  machinery.  The  stipulation  that  the  Knowles  Loom 
Works  was  "to  own  the  machinery  until  paid  for"  seems  to  us  to 
negative  the  idea  that  the  parties  had  in  view  a  bailment  (Summerson 
V.  Hicks,  134  Pa.  St.  566,  569,  19  Atl.  808);  for,  upon  a  bailment, 
ownership  remains  in  the  bailor,  as  of  course.  This  stipulation  im- 
plies a  sale  with  a  reservation  of  title,  to  secure  the  purchase  price. 
A  lease  is  not  named  in  the  paper.  If,  however,  the  words  "as  per 
their  usual  form"  are  referable  to  a  lease,  they  must  be  read  in  con- 
nection with  the  context:  "The  Knowles  Loom  Works  to  own  the 
machinery  until  paid  for,  as  per  their  usual  form,  and  to  hold,  also, 
in  first  mortgage  bonds  of  the  Cutter  Silk  Mfg.  Co.,  fifteen  thousand 
[doUarsj,  as  collateral  security  towards  the  payment  of  said  notes." 
If  a  lease  was  here  contemplated,  undoubtedly  it  was  a  lease  to  secure 
the  purchase  price  of  the  machinery.  The  oral  testimony  put  no 
different  face  upon  the  matter.  But  it  is  the  declared  law  of  Pennsyl- 
vania that  a  reservation  of  title,  by  an  instrument  in  the  form  of  a 
lease,  as  security  for  the  purchase  price  of  personal  property  sold 
and  delivered,  is  unavailing  as  against  creditors  and  innocent  pur- 
chasers; and  it  matters  not  that  the  lease  was  contemplated  from 
the  beginning,  and  the  property  was  delivered  in  pursuance  of  that 
contemplation.  Brunswick  &  Balke  Co.  v.  Hoover,  supra;  Farquhar 
V.  McAlevy,  supra.  In  Cooper  v.  Whitmer,  6  Atl.  571,  the  supreme 
court  of  Pennsylvania  said: 

•The  word  *lease*  being  by  common  consent  part  of  the  written  contract 
of  the  parties,  the  case  comes  clearly  within  the  ruling  of  this  court  In  Bruns- 
wick &  Balke  Co.  v.  Hoover,  95  Pa.  St.  508.  The  agreement  Is,  beyond  doubt, 
a  sale  of  the  property,  with  a  provision  for  a  lease  security  which  was  good 
enough  between  the  parties,  but  worthless  as  against  creditors." 

In  Farquhar  v.  McAlevy,  as  in  Brunswick  &  Balke  Co.  v.  Hoover, 
the  lease  was  stipulated  for  in  the  original  contract,  which,  as  here, 
was  in  the  form  of  an  order  for  machinery. 

We  find  nothing  in  what  was  done  on  July  12,  1895,  to  change  the 
complexion  of  the  case.  Evidently  the  short-time  notes  for  $7,(>50 
were  given  and  taken  on  accrount  of  the  purchase  money  of  the  ma- 
chinery. It  is  idle  to  suggest  that  these  notes  represent  rent.  They 
were  not  embraced  in  the  so-called  lease  executed  that  day.  That 
instrument  covered  only  the  balance  of  the  purchase  price,  namely, 
122,000,  for  which  the  other  notes  were  given.  The  paper  calls  for 
"a  rental  or  price  of  twenty-two  thousand  dollars  per  annum."  This 
was  rental  in  name,  but  price  in  fact.  The  lease  ran  for  a  single 
year  only,  and  this  large  lump  sum  was  to  be  paid  at  the  end  of  the 
year,  or  before.  Regarding  the  two  instruments  of  March  16th  and 
July  12th  as  parts  of  one  and  the  same  transaction, — which  is  the 
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most  favorable  view  that  can  be  taken  for  the  Knowles  Loom  Works, 
— the  conclusion  is  irresistible  that  the  transaction  was  not  a  bail- 
ment, but  a  sale,  of  the  machinery,  with  a  lease  security  for  the  price. 
The  case  is  not  distinguishable  from  those  of  Brunswick  &  Balke  CJa 
V.  Hoover,  Cooper  v.  Whitmer,  and  Farquhar  v.  McAlevy,  supra. 

In  Summerson  v.  Hicks,  supra,  the  parties,  under  date  of  October 
31,  1885,  signed  the  following  paper: 

"This  is  to  certify  that  I  have  this  day  leased  to  John  Summerson  1  pair 
of  dark-bay  horses,  for  the  sum  of  one  hundred  and  twenty-five  dollars,  to 
be  paid  by  the  first  of  April,  1886;  and  in  case  the  said  John  Summerson  shaU 
fail  to  make  such  payment  as  above  agreed,  to  me  (Mary  Hlclts),  then  I  shaU 
have  full  and  free  possession  of  said  horse  team;  and  it  is  further  agreed  that 
the  ownership  sball  remain  In  hands  of  Mary  Hicks  until  payment  is  made  in 
fuU." 

Concerning  this  paper  the  supreme  court  of  Pennsylvania,  speaking 
by  Mr.  Justice  Mitchell,  said: 

"It  is  called  a  lease,  but  it  is  manifestly  a  sale.  No  term  is  stipulated  for 
the  hiring,  or  any  rate  per  month  or  per  annum.  On  the  contrary,  it  is  merely 
said  that  the  horses  are  leased  for  a  lump  sum  of  one  hundred  and  twenty-flve 
dollars.  But  what  is  conclusive  of  the  character  of  the  transaction,  is  the 
stipulation  that  *thc  ownership  shall  remain  in  Mary  Hicks  until  payment  Is 
made  in  full.*  If  it  was  merely  a  hiring,  the  ownership  would  have  remained 
in  Mrs.  Hicks  all  the  time,  without  any  such  stipulation.*' 

All  the  indicia  of  a  sale  here  commented  on  are  present  in  this 
case,  taking  into  account  the  two  papers  of  March  16th  and  July  12tlL 

The  authority  of  the  decisions  upon  which  we  base  our  judgment 
is  not  in  any  degree  shaken  by  the  case  of  Printing-Press  Co.  v.  Jor- 
dan, 171  Pa-  St.  474,  32  Atl,  1031.  There,  while  the  original  inten- 
tion of  the  parties  was  to  make  a  sale,  yet,  before  their  purpose  was 
consummated,  and  when  the  first  agreement  still  remained  wholly 
executory,  it  was  superseded  by  a  contract  of  bailment.  The  print- 
ing press  had  not  been  delivered  or  accepted,  but  had  been  set  up 
for  trial,  merely.  No  intervening  rights  had  sprung  up,  and  the 
parties  were  entirely  free  to  contract  with  respect  to  the  press.  Here 
the  facts  are  essentiaUy  different.  As  we  have  seen,  the  great  bulk 
of  the  machinery  was  delivered  and  accepted  under  the  first  contract, 
and  the  property  had  become  subject  to  the  trust  mortgage  before  the 
second  instrument  was  executed. 

To  the  amount  of  f45,000  of  the  mortgage  bonds,  the  defendant 
William  Ryle  is  clothed  with  the  rights  of  the  original  bona  fide 
holders,  who  took  them,  it  would  seem,  free  from  notice  of  the  alleged 
lease.  Porter  v.  Steel  Co.,  122  U.  S.  267,  2^3,  7  Sup.  Ct.  1206.  As 
against  the  innocent  mortgage  bondholders,  and  those  claiming  under 
them,  the  plaintiff  had  no  right  to  strip  the  mill  of  this  machinery  and 
carry  it  away.  Undoubtedly  the  rights  of  the  mortgage  bondholders 
are  available  as  a  defense  here.  In  replevin  a  plea  of  property  puts 
the  plaintiff  to  proof  of  title  in  himself,  and  his  right  to  exclusive  pos- 
session. Reinheimer  v.  Hemingway,  35  Pa.  St.  432,  438;  Mathias  v. 
Sellers,  86  Pa.  St.  486,  492.  The  judgment  is  reversed,  and  the  cause 
is  remanded  to  the  circuit  court,  with  direction  to  set  aside  the  verdict 
and  grant  a  new  trial 
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(87  Fed.  1001.) 

THB  EUGENE. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     May  12,  1898.) 

No.  430. 

L  Appeal  and  Error— Finality  of  Decree. 

A  decree  in  admiralty,  awarding  libelants  a  d^nite  sum,  adjudging  tliat 
a  maritime  lien  exists  therefor,  and  directing  the  sale  of  the  vessel  and 
payment  of  the  proceeds  into  the  registry  to  await  the  further  order  of  the 
court,  is  a  final  app<^able  decree.^ 
2.  Same— Maritime  Liens— Breach  op  Contract. 

There  can  be  no  maritime  Hen  against  a  vessel  for  breach  of  a  contract 
of  carriage  where  she  never  in  fact  entered  on  the  performance  thereof, 
and  neither  the  libelants  nor  their  baggage  were  ever  received  on  board, 
or  placed  in  the  care  or  control  of  the  master.    83  Fed.  222,  affirmed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  District  of  Washington. 

Williams,  Wood  &  Linthicum,  for  appellant. 

John  C.  Hogan  and  Patterson  &  Easley,  for  appellees. 

Before  GILBERT  and  ROSS,  arcuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

ROSS,  Circuit  Judge.  The  appellant  is  claimant  of  the  steamboat 
Eugene,  and  brings  this  appeal  from  the  decree  of  the  court  below 
against  the  steamboat  and  in  favor  of  the  libelants  and  of  Walter 
M.  Gary,  Fred  M.  Lyons,  and  Edward  J.  Knight,  named  in  the  de- 
cree as  interveners,  each  in  the  sum  of  f  800,  and  directing  that  a 
writ  of  venditioni  exponas  issue  against  the  vessel  to  satisfy  the  de- 
cree, with  costs.  Exceptions  to  5ie  original  libel  having  been  sus- 
tained (83  Fed.  222),  the  libel  was  amended.  As  amended,  it  al- 
leges, in  substance,  that  the  defendant  Portland  &  Alaska  Trading  & 
Transportation  Company  was,  during  the  times  therein  mentioned, 
a  common  carrier  by  water  of  passengers,  baggage,  and  freight  be- 
tween the  city  of  Seattle,  Wash.,  and  Dawson  City,  on  the  Yukon 
river,  one  E.  B.  McFarland  being  its  general  manager,  and  one  C.  W. 
Gould  its  transportation  agent;  that  during  all  of  the  times  men- 
tioned the  trading  and  transportation  company  owned  and  operated, 
in  connection  with  its  said  business,  the  steamboat  Eugene,  and  also 
operated,  in  the  same  connection,  a  steamship  known  as  the  Bristol ; 
that  on,  prior,  and  subsequent  to  August  11,  1897,  the  Eugene  and 
the  respondent  company  caused  it  to  be  publicly  and  extensively 
advertised  that  the  Eugene,  in  tow  of  the  Bristol,  would  leave  Seattle 
for  Dawson  August  23,  1897,  and  would  transport  passengers  to  the 
number  of  350,  or  less,  including  their  baggage  and  freight,  not  to 
exceed  1,500  pounds  each,  and  would  reach  Dawson  City  not  later  than 
September  15, 1897;  that,  relying  upon  the  good  faith  of  those  adver- 

^  As  to  finality  of  judfrraents  and  decrees  for  purposes  of  review  on  error 
or  appeal  In  the  federal  appellate  courts,  see  note  to  Trust  Co.  v.  Madden, 
17  C.  C.  A.  239,  and  supplementary  note  to  Prescott  &  A.  C.  Ry.  Co.  v.  Atclil- 
8on,  T.  &  S.  F.  R.  Co.,  28  C.  C.  A.  483. 
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tisements,  and  believing  those  rei)re8entations,  and  others  of  like 
effect,  to  be  true,  the  libelants,  on  or  about  August  19,  1897,  made 
and  entered  into  a  contract  with  the  steamer  Eugene,  wherein  and 
whereby  that  boat  undertook  and  agreed  to  carry  the  libelants  from 
the  city  of  Seattle  to  Dawson  City,  and  to  leave  Seattle  on  the  voyage 
on  the  24th  day  of  August,  1897,'  and  to  reach  Dawson  City  not  later 
than  September  15th  of. the  same  year;  that  the  contract  further  pro- 
vided that  the  Eugene  should  leave  Seattle  on  the  voyage  in  tow  of 
the  steamship  Bristol,  and  should  be  towed  by  the  Bristol  from  Seat- 
tle to  the  port  of  St.  Michaels,  Alaska,  from  which  place  the  Eugene 
should  continue  the  voyage  alone  up  the  Yukon  river  to  Dawson  City ; 
in  consideration  of  all  which  each  of  the  libelants  paid  for  passage 
on  said  steamer  Eugene,  with  1,500  pounds  of  baggage,  the  sum  of 
f300,  and  received  tickets  for  such  passage.  The  amended  libel  fur- 
ther alleges  that  on  the  24th  day  of  August,  1897,  the  Eugene  en- 
tered upon  the  performance  of  the  alleged  contract,  and  left  the 
city  of  Seattle  in  tow  of  the  Bristol,  and  undertook  to  carry  the  libel- 
ants and  other  passengers  over  the  whole  of  the  said  voyage,  and 
proceeded  thereon  600  or  700  miles  on  the  high  seas  to  the  coast  of 
Alaska,  where  she  abandoned  the  voyage,  and  refused  to  proceed 
further  thereon.  It  is  alleged  that  the  libelants  were  landed  at 
Victoria,  B.  C,  each  of  whom  was  thereby  damaged  in  the  sum  of 
|1,000  by  reason  of  the  loss  of  outfit,  loss  of  time,  and  passage  money. 
After  the  filing  of  an  answer  to  the  amended  libel  by  the  claimant, 
Walter  M.  Cary,  Fred  M.  Lyons,  and  Edward  J.  Knight  served  upon 
the  proctors  for  the  claimant  a  petition  in  intervention,  claiming  the 
same  relief  against  the  steamboat  Eugene  upon  a  precisely  similar 
state  of  facts;  in  respect  to  which  intervention  the  respective  parties 
stipulated  that  it  should  abide  the  result  of  the  trial  of  the  issues 
between  the  libelants  and  the  claimant  One  C.  Hennigar  also  in- 
tervened in  the  cause  for  repairs  made  upon  the  Eugene  subsequent 
to  the  libelants'  claims,  but  afterwards  that  intervention  was,  by 
stipulation  of  the  respective  parties,  eliminated  from  consideration. 
The  decree  awarded  damages  in  favor  of  each  of  the  libelants  and  in- 
terveners in  the  sum  of  |800,  and  further  decreed  that  the  vessel 
libeled  be  sold,  and  the  proceeds  paid  into  the  registry  of  the  court, 
after  deducting  the  costs  of  sale,  there  to  await  the  further  order 
of  the  court  in  respect  to  their  distribution. 

The  appellees,  claiming  that  the  decree  is  not  a  final  one,  move  to 
dismiss  the  appeal  on  that  ground.  There  is  nothing  in  the  point. 
The  decree  awards  a  definite  sum  to  each  of  the  libelants  and  inter- 
veners, decrees  that  a  maritime  lien  exists  therefor  upon  the  Eugene, 
and  directs  the  execution  of  the  decree  by  the  sale  of  the  boat  by 
the  marshal  under  the  admiralty  process  of  the  court.  Such  sale 
would  divest  the  claimant  of  all  title  to  the  vessel.  The  direction 
that  the  marshal  pay  the  proceeds  into  the  registry  of  the  court,  there 
to  await  the  further  prder  of  the  court  in  respect  to  their  disposition, 
was  a  mere  incident.  The  merits  of  the  controversy  between  the  par- 
ties remained  concluded  by  the  decree,  from  which  any  dissatisfied 
partv  had  the  right  of  appeal.  Whiting  v.  Bank,  13  Pet.  6;  Forgay 
V.  Conrad,  6  How.  204;  Withenbury  v.  U.  S.,  5  Wall.  819;   ffiU  v. 
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Railroad  Co.,  UO  U.  8.  52,  11  Sup.  Ct  690;  The  Alert,  9  C.  C.  A. 
390,  61  Fed.  115.  Hennigar  was  not  a  partj  to  the  proceedings 
sought  to  be  reviewed.  His  intervention  was,  by  the  stipulation  of 
all  of  the  parties,  withdrawn  from  consideration.  See  GilfiUan  v. 
McKee,  159  U.  S.  303,  16  Sup.  Ct.  6. 

In  respect  to  the  merits,  but  little  need  be  said.  The  libels  are 
based  upon  alleged  contracts  by  which,  in  consideration  of  the  pay- 
ment of  |300  each,  the  steamboat  Eugene  undertook  and  agreed  to 
transport  the  libelants  and  interveners,  with  1,500  pounds  of  freieht 
each,  from  the  city  of  Seattle  to  Dawson  City.  The  difficulty  in  the 
way  of  affirming  the  decree  (apart  from  the  question  raised  as  to  the 
amount  of  damages  awarded)  is  that  the  proof  wholly  fails  to  show 
that  the  Eugene  ever  undertook  or  agreed  to  transport  either  of  the 
libelants  or  interveners  from  Seattle  to  Dawson  City.  On  the  con- 
trary, the  proof  shows,  without  conflict,  that  the  Eugene  was  to 
transport  them  from  St.  Michaels,  Alaska,  to  Dawson  City  only. 
Upon  the  performance  of  that  undertaking  the  Eugene  never  entered, 
nor  did  she  ever  receive  on  board  either  of  the  libelants  or  inter- 
veners, or  any  of  their  freight  or  baggage.  We  can  discover  no 
ground  upon  which  a  lien  upon  that  boat  can  be  sustained  in  favor 
of  the  appellees,  or  either  of  them.  Decree  reversed,  and  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this  opinion. 


(87  Fed.  1005.) 

HAWKHURST  S.  S.  CO.,  Limited,  v.  KEYSER  et  al. 

KEYSER  et  al.  v.  HAWKHURST  S.  S.  CO..  Limited. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     May  2i,  1898.) 

No.  653. 

1.  CfTARTER  Pakty—Demurraoe— Strikes. 

Where  the  lay  days  of  a  vessel  being  loaded  by  respondent  merchflnts  are 
fixed,  but  exceptions  from  the  running  thereof  include  the  term  "strikes," 
merchants  should  not  be  held  liable  for  demurrage,  even  thou;;h  the  alleged 
strike  was  brou^rht  about  by  the  demands  of  the  merchants  that  the  labor- 
ers engaged  in  loading  the  vessel  should  conform  to  certain  rules  and  regu- 
lations which  are  perfectly  reasonable  in  themselves. 

&  Same. 

Notwithstanding  the  fact  that  the  charterers  acquiesced  in  certain  cus- 
toms of  baymen  while  loading  tlieir  ships  for  some  time  previous  to  a 
strike,  this  is  not  a  waiver  of  their  right  to  Insist  upon  their  abandonment 
of  such  customs  if  the  same  are  unreasonable,  nor  is  it  evidence  of  their 
Justness. 

Appeal  and  Cross  Appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 

This  was  a  libel  in  personam  to  recover  demurrapje  under  a  charter 
party.  A  decree  was  rendered  below  for  part  of  libelant's  claims,  and 
both  parties  have  appealed.  The  opinion  filed  below,  and  here  re- 
printed from  8-4  Fed  603,  was  in  full  as  follows; 
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SWATNE,  District  Judge.  This  is  an  action  in  personam,  on  the 
admiralty  side  of  this  court,  to  enforce  the  payment  of  demurrage, 
and  arose  out  of  almost  the  same  circumstances  as,  and  the  allega- 
tions in  libel  and  answer  are  similar  to,  those  in  the  case  of  Wood  v. 
Keyser  (decided  at  this  term  of  court)  84  Fed.  688.  However,  this 
case  presents  some  additional  facts,  and  an  additional  phase  of  the 
strike  question  to  that  decided  in  that  case.  The  answer,  among  other 
allegations,  sets  forth  certain  methods  insisted  upon  by  the  labor 
organizations,  which  had,  as  members,  all  the  available  timber  work- 
ers in  Pensacola  Bay,  where  the  ship  was  being  loaded.  The  allega- 
tions in  the  answer,  which,  from  the  record,  I  must  take  as  fairly  rep- 
resenting the  facts,  so  far  as  this  matter  is  concerned,  set  up  the  fol- 
lowing: 

•The  said  labor  orj^anlzatlons  had  for  years  arbitrarily  dictated  to  the 
timber  merchants  at  Pensacola  not  only  the  matter  of  wages,  but  also  as  to 
the  mamier  of  loading  vessels  at  said  port  with  timber,  by  means  of  rules  and 
regulations  and  practices  insisted  upon,  the  effect  of  which  was  to  require 
the  members  to  work  only  in  a  certain  way,  which  deprived  their  employers 
-of  the  full  and  reasonable  work  which  they  could  and  would  perform  but  for 
Buch  rules  and  regulations.  That  such  rules  and  regulations  prohibited  what 
Is  called  'skuU  dragging/  which  is  pushing  sticks  of  timber,  over  rollers  or 
skulls,  into  position  by  hand,  after  being  placed  in  the  port  of  a  vessel;  such 
prohibition  causing  a  loss  of  time,  and  the  employment  of  extra  men  to  move 
the  timber,  by  attaching  a  dog  and  chain,  and  drawing  it  into  place  by  means 
-of  winches  and  winchmen.  That  such  rules  and  regulations  required  that  a 
steamship  should  be  loaded  as  two  ships;  the  compartments  forward  of  the 
smokestack  being  taken  as  one  ship,  and  the  compartments  aft  of  the  smoke- 
stack being  taken  as  another,  and  not  permitting  men  to  be  ohanged  from  one 
to  the  other,  so  that  in  many  instances  the  cost  of  stowing  a  smaU  quantity 
-of  timber  would  be  greater  than  its  value.  That  the  said  rules  and  regula- 
tions of  the  said  associations  also  required  that  no  matter  how  small  a  quan- 
tity of  timber  remained  to  be  placed  In  the  ship  after  the  usual  hours  com- 
pleting the  last  full  day's  work,  as  permitted  by  the  associations,  the  ship 
should  wait  untU  the  foUowing  day  to  finish  loading,  and  then  that  a  halt 
gang  of  men  should  be  employed,  and  paid  for  a  fuU  day,  though  but  one 
hour's  time  might  be  required  for  the  work.  That  the  said  rules  and  regula- 
tions also  forbade  the  use  of  steam  in  any  manner,  and  under  any  circum- 
stances, in  the  loading  of  the  ship,  although  steamships  were  provided  with 
idl  the  facilities  for  such  purposes,  and  could  thereby  be  loaded  more  ex- 
peditiously, and  notwithstanding  that  the  master  and  owners  of  the  said 
ships  were  ready  and  anxious  to  supply  ships  with  such  facilities  without 
-charge,  as  is  customary  at  all  ports  except  Pensacola.  That  the  practice  of 
the  said  associations  was  to  stop  all  work  of  loading  ships  In  the  bay  when- 
-ever  a  member  of  one  of  the  associations  died.  That  the  said  merchants, 
including  respondents,  with  but  one  or  two  exceptions,  decided  and  notified 
the  said  associations  that  they  would  not  submit  longer  to  the  unjust  rules 
and  regulations  and  practices  aforesaid  of  the  said  associations  in  regard  to 
4he  loading  of  timber  of  ships,"  etc. 

Under  these  circumstances  the  charterers  undertook  to  supply  what 
may  be  called  reasonable  terms  of  employment,  under  which  timber 
stowers  were  to  be  employed  in  vessels  chartered  by  respondents. 
Among  these  terms  insisted  upon  wore:  (1)  That  the  death  and  fu- 
neral of  a  member  of  the  associations  should  not  cause  a  cessation 
of  the  work  upon  the  vessels;  (2)  that  skull  dragging,  or  the  placing 
of  timber  in  position  in  the  hold  of  a  vessel  by  pushing  same  by  hand 
over  skulls  or  wooden  rollers,  should  be  reg:arded  as  proper  to  be 
insisted  upon  by  said  merchants;   (3)  that  gangs  of  men  might  be 
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required  to  work  in  anv  part  of  the  ship,  either  in  fore  or  aft  hatches,, 
interchangeably;  (4)  that  charterers  should  have  privilege  to  employ 
members  to  work  overtime  at  one  dollar  per  hour,  in  order  to  com- 
plete loading,  when  onlv  small  quantity  left  over  on  last  day;  (5)  mer- 
chants to  have  privilege  of  using  steam  power  of  vessel,  paying  wages 
of  same  number  of  men,  whether  actually  employed  in  loading  or 
not.  The  record  nowhere  discloses  any  allegation  or  inference  that 
these  conditions  were  unreasonable  or  unjust  to  the  workingmen,  but, 
on  the  contrary,  from  their  terms,  they  appear  just  and  reasonable 
towards  all  concerned;  and,  although  the  respondents  may  have  ac- 
quiesced for  some  time  in  these  usages,  yet  this  is  not  evidence  of 
their  justness,  or  a  waiver  of  their  right  to  insist  upon  their  aban- 
donment If  the  customs  in  controversy  are  unreasonable,  the  de- 
mands of  the  merchants  at  that  time  for  their  abandonment  would, 
in  my  opinion,  be  exactly  analogous  to  a  demand  on  the  part  of  the 
baymen  or  stowers  of  timber  that  the  said  customs,  supposing  the 
same  had  not  theretofore  existed,  should  be  observed  in  the  future,, 
and  the  merchants,  deeming  them  unreasonable,  refused  to  comply 
with  said  demands.  A  strike,  occurring  under  these  circumstances,- 
being  a  refusal  of  a  combination  of  all  available  workmen  to  work 
upon  terms  which  must  be  viewed  by  this  court  as  reasonable,  seems 
to  fall  within  the  meaning  of  the  strike  clause  or  exception  as  clearly 
as  where  it  results  from  a  demand  of  an  advance  of  wages.  If  the 
merchants  must  submit  to  the  unjust  rules  and  regulations  of  the 
labor  associations  to-day,  when,  and  in  the  loading  of  what  ships, 
will  it  be  right  for  them  to  take  a  stand?  Beach  on  the  Modern  Law 
of  Contracts,  at  section  238,  vol.  1,  says: 

•*Where  a  'strike  clause'  Is  inserted  in  a  contract,  excepting?  liability  In  case 
of  failure  to  perform,  occasioned  by  a  strike,  the  contractor  is  not  thereby 
prohibited  from  conducting  his  business  upon  the  same  general  principles  wtiicb 
would  have  governed  him  had  the  clause  not  been  inserted;  nor  is  he  re- 
quired to  resort  to  extraordinary  or  unusual  means  to  prevent  strikes,  but 
he  has  the  right  to  adopt  such  rules  and  regulations  and  i>ay  such  wages  a» 
are  reasonable  under  the  circumstances." 

In  speaking  of  the  strike  clause  in  the  contract  before  it,  the  court 
of  appeals  of  New  York  (Railway  Ck).  v.  Bowns,  58  N.  Y.  574)  says 
that  the  additional  agreement,  that  "every  effort  will  be  made  by 
the  company  for  the  fulfillment  of  the  contract,"  will  not  be  inter- 
preted as  requiring  the  performance  at  all  events,  if  within  the  power 
of  the  company;  and  then,  passing  to  the  "strike  clause"  proper, 
that  court  says: 

••The  strike  was  immediately  preceded,  and  proximately  caused,  by  a  re- 
duction of  the  wages  by  the  employer;  and  the  contention  of  the  defendant 
Is  that  as  the  strike  resulted  from  the  voluntary  act  of  the  plaintiff,  and 
would  not  have  occurred  but  for  that  act,  the  plaintiff  cannot  have  the  benefit 
of  that  exception  and  exemption  from  liability.  But  parties  may  agree  itt 
advance  under  what  circumstances  and  upon  what  contingencies  the  contract 
shaU  terminate,  or  either  party  be  absolved  from  its  obligations;  and  if  the 
circumstances  occur  or  the  contingency  happens,  even  by  the  voluntary  act 
of  the  party  claiming  the  exemption  and  the  benefit  of  the  stipulation.  It  T^ill 
be  available  to  him  in  the  absence  of  fraud  or  mala  fides."  Again,  that  court 
says,  "Provision  was  Intended  to  be  made  against  the  result  of  the  strikes, 
but  not  against  their  occurrence,"  and  then  goes  on  to  define  a  "strike," 
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wtthln  the  meaning:  of  the  excepted  clause:  **A  strike  is  a  combination  amonj? 
laborers— those  employed  by  others— to  compel  an  increase  in  wages,  a  change 
in  the  hours  of  labor,  some  change  in  the  mode  and  manner  of  conducting 
business,  to  enforce  some  particular  policy  in  tlie  character  or  number  of  men 
employed,  or  the  like."  "They  can  always  be  prevented  or  arrested,  what- 
ever be  their  origin,  by  a  yielding  on  the  part  of  the  employers  to  the  de- 
mands of  the  combination;  and  if  such  were  the  duty  of  the  plaintiflT,  under 
the  stipulation  to  make  every  effort  that  the  contract  with  the  defendant 
might  be  performed,  the  clause  providing  for  an  indemnity  from  the  con- 
sequences of  a  strike  was  nugatory,  and  had  no  meaning.  There  could  be 
no  strike  for  which  the  plaintiff  would  nut  be  responsible,  in  a  way  to  deprive 
It  of  the  benefit  of  the  exemption  from  liability."  Again:  "The  plaintur 
acted  in  good  faith  In  fixing  wages  of  its  employes,  and  upon  Just  and  rea- 
sonable buHiness  piinciples,  and  it  is  in  no  respect  liable  to  the  defendant 
for  the  result" 

These  principles  apply  with  equal  force  to  the  case  under  consid- 
eration. The  respondents,  in  insisting  upon  the  change  in  custom, 
did  so  from  what  apparently  seems  to  be  sound  business  principles, 
in  good  faith,  and  with  a  view  to  place  their  business  and  that  of  the 
port  upon  an  equal  footing  with  that  of  other  ports;  and  the  refusal 
of  the  association  and  combination  to  yield  cannot  be  attributable  to 
them,  and  clearly  falls  within  the  meaning  and  intent  of  the  excep- 
tion on  account  of  strikes.  Other  days  for  which  exemption  is 
claimed  are  classed  with  those  for  which  a  decree  was  directed  to  be 
entered  in  the  case  of  Wood  v.  Keyser,  heretofore  decided;  and  for 
days  lost,  over  the  stipulated  lay  days,  for  these  reasons,  a  decree 
may  be  entered  in  this  cause. 

J.  P.  Kirlin  and  John  Eagan,  for  Hawkhurst  S.  8.  Ck). 
John  C.  Avery,  for  W.  S.  Keyser  &  Co. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  PAR- 
LAl^GE,  District  Judge. 

PER  CURIAM.  The  questions  raised  on  this  appeal  and  cross 
appeal  were  elaborately  considered  by  the  district  judge.  His  written 
opinion  is  found  in  the  transcript,  as  well  as  reported  in  84  Fed.  693; 
and,  as  we  concur  in  the  conclusions  reached  "by  him,  the  decree  ap- 
pealed from  is  affirmed. 


(87  Fed.  1005.) 

In  re  HIRSCH. 

(Circuit  Court  of  Appeals,  Second  Circuit.    March  2,  1898.) 

No.  68. 

Evidence— Production  of  Documents— Internal  Revenue  Collector. 

An  internal  revenue  collector  Is  not  justified  in  refusing  to  produce.  In 
obedience  to  a  subixjena  duces  tecum  Issued  by  a  state  court,  the  appli- 
cation or  return  made  by  a  person  who  desires  to  pay  the  tax  imposed  by 
the  statutes  of  the  United  States  upon  persons  engaging  in  the  retail 
liquor  business  either  by  the  nature  of  such  documents  or  by  alleged  In- 
s'ti-uctions  from  the  commissioner  of  internal  revenue  not  to  produce 
such  papers  for  use  in  evidence  in  the  state  courts. 
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Appeal  from  the  Circuit  Court  of  the  Upited  States  for  the  District 
of  Connecticut. 

This  was  a  petition  for  a  writ  of  habeas  corpus  by  Heyman  J. 
Hirsch,  deputy  internal  revenue  collector,  who  was  committed  by  a 
state  court  of  Connecticut  for  a  refusal  to  produce  to  such  court,  in 
obedience  to  a  subpoena  duces  tecum,  an  original  application  or  re- 
turn of  a  special  taxpayer,  to  be  used  as  evidence  on  the  prosecution 
of  such  taxpayer  for  selling  liquor  in  violation  of  the  state  laws.  The 
writ  was  discharged  by  the  circuit  court  on  the  hearing,  and  the  peti- 
tioner appeals.  The  opinion  filed  below,  and  here  reprinted  from  74 
Fed.  928,  was  in  full  as  follows: 

SHIPMAN,  Circuit  Judge.  The  petitioner,  Heyman  J.  Hirsch, 
filed,  on  May  14,  1896,  in  the  circuit  court  of  the  United  States  for 
the  district  of  Connecticut,  a  petition,  addressed  to  one  of  the 
judges  of  the  circuit  court,  for  a  writ  of  habeas  corpus  to  the  sheriff 
of  the  county  of  Windham,  in  the  state  of  Connecticut.  The  peti- 
tion was  signed  by  the  petitioner,  and  was  verified  by  his  oath. 
A  writ  of  habeas  corpus  was  issued  accordingly,  the  sheriff  brought 
the  petitioner  into  court,  and  he  was  admitted  to  bail.  The  sheriff 
thereafter  made  his  return  to  the  writ,  stating,  as  the  cause  of  the 
petitioner's  detention  and  imprisonment,  that  he  was  committed 
to  the  Windham  county  jail  by  vu'tue  of  a  mittimus,  dated  May 
13,  1898,  a  copy  of  which  was  annexed  to  the  return,  and  issued  by 
authori^  of  the  superior  court  of  the  state  of  Connecticut,  in  and 
for  the  county  of  Windham,  and  then  in  session. 

Testimony  having  been  offered  in  suppoit  both  of  the  petition  and 
of  the  sheriff's  return,  the  following  facts  were  ascertained:  On 
May  11,  1896,  a  criminal  information  was  pending  and  on  the  eve 
of  trial  in  the  superior  court  of  the  state  of  Connecticut  for  the 
county  of  Windham,  against  Stephen  H.  Cole,  of  l^utnam,  in  said 
county,  for  keeping  intoxicating  liquors  on  a  named  day,  with  intent 
to  sell  the  same  unlawfully,  in  said  Putnam,  and  without  a  license 
therefor;  the  sale  of  intoxicating  liquors  not  being  lawful  or  per- 
mitted in  said  town,  at  said  time,  by  the  statutes  of  the  state  of 
Connecticut.  On  said  day  a  subp(x?na  duces  tecum  was  issued  by 
the  proper  authority  who  was  duly  empowered  to  issue  the  same, 
directed  to  H.  J.  Hirsch,  deputy  United  States  internal  revenue 
collector,  residing  in  Norwich,  in  the  county  of  New  London,  and 
commanding  him  to  appear  before  said  t^uperior  court  on  May  12th, 
to  testify  his  knowledge  in  said  criminal  cause,  and  to  bring  with 
him  any  and  all  papers,  applications,  or  books  in  his  possession 
showing  that  said  Cole  had  paid  a  tax  to  the  United  States,  or 
received  a  license  from  the  United  States  for  the  sale  in  Putnam 
of  spirituous  or  intoxicating  liquor  for  the  years  1895  and  189B, 
or  any  portion  of  said  years.  In  accordance  with  the  usages  of 
the  internal  revenue  department,  a  n^tail  liquor  dealer  who  desires 
to  pay  the  special  tax  imposed  by  the  statutes  of  the  United  States 
upon  a  person  in  that  business  makes  a  written  return  to  the 
revenue  collector  in  his  district,  which  declares  his  intention  to  sell 
distilled  spirits  as  a  retailer  for  a  specified  time,  and  declares  his 


Digitized  by 


Google 


352  81  C.  C.  A.  REPORTS. 

payment  of  the  tax;  and  it  has  been  decided  by  the  court  of  last 
resort  in  the  state  of  Connecticut  that  such  a  return,  with  the 
payment  of  a  tax  thereon,  is  admissible  evidence  of  an  intent  to 
sell  intoxicating  liquor,  upon  the  trial  of  an  information  for  an 
intent  to  sell  unlawfully  against  the  person  who  makes  and  signs 
the  return.  State  v.  Teahan,  50  Conn.  92.  The  states  of  Connecti- 
cut and  Rhode  Island  constitute  an  internal  revenue  district,  and 
Mr.  John  C.  Byxbee  has  been,  during  the  years  1895  and  1896,  the 
collector  for  said  district,  with  his  main  office  in  Hartford.  The 
counties  of  New  London  and  Windham,  and  a  part  of  Tolland  county, 
constitute  a  subdistrict,  of  which  Heyman  J.  Hirsch  is  the  deputy 
collector,  his  office  being  at  Norwich,  and  to  him  the  retail  liquor 
dealers  residing  in  his  district  make  and  have  made  the  described 
returns,  which  are  first  forwarded  to  the  Hartford  office  and  then 
are  returned  and  kept  on  file  in  the  Norwich  office.  The  subpoena 
having  been  duly  served  upon  Hirsch  on  May  11th  by  a  deputy 
sheriff  for  the  county  of  New  London,  Hirsch  appeared  and  became 
a  witness  before  the  court  upon  the  trial  of  said  information  on 
May  13th,  and  informed  the  court  that  he  had  some  of  the  papers 
called  for  in  the  subpoena;  that  the  statement  by  Cole  of  his  in- 
tention to  sell  intoxicating  liquor  in  Putnam  was,  if  made,  in  his 
office;  that  he  declined  to  produce  any  papers  which  showed  any- 
thing on  the  part  of  Cole  with  relation  to  the  declaration  of  his 
intention  or  the  payment  of  a  tax  as  a  liquor  dealer  to  the  United 
States;  and,  upon  being  informed  by  the  court  that  he  must  comply 
with  the  subpoena  or  be  committed  for  contempt  of  court,  refused 
to  do  so,  upon  the  ground  that  he  was  acting  under  instructions. 
He  was  thereupon  committed  for  contempt,  and  the  mittimus  truly 
recites  that  he  had  in  his  possession,  in  his  office,  at  Norwich,  Conn., 
**the  papers,  applications,  and  books  referred  to  in  the  subpoena 
aforesaid,  and  some  of  them  relative  to  the  matter  referred  to  and 
named  in  the  subpoena,  but  neglected  and  refused,  and  still  ne- 
glects and  refuses,  to  produce  said  papers,  applications,  or  books, 
♦  *  *  in  obedience  to  the  order  of  the  court  to  produce  the  same, 
or  stand  committed  until  he  shall  have  complied  with  said  order.'' 

The  petition  for  the  writ  was  brought  solely  by  virtue  of  section 
753  of  the  Revised  Statutes.  The  district  attorney  who  brought 
the  petition  rightly  deemed  that  section  643  was  not  applicable. 
Section  753  provides  that  the  writ  of  habeas  corpus,  which  the 
courts  of  the  United  States  have  power  to  issue,  extends  to  a  pris- 
oner in  jail,  when  he  is  in  custody  for  an  act  done  or  omitted  in 
pursuance  of  a  law  of  the  United  States,  or  of  an  order,  process,  or 
decree  of  a  court  or  judge  thereof.  If  the  petitioner's  refusal  was 
not  justified  by  a  law  of  the  United  States,  this  court  is  without 
jurisdiction.  He  did  not  act,  in  his  refusal,  under  an  express 
statute  of  the  United  States,  but  under  what  is  alleged  to  be  a  rule 
or  regulation  of  the  commissioner  of  internal  revenue,  and  having 
the  force  of  law. 

Before  considering  the  character  of  this  rule  or  regulation,  a  brief 
recurrence  to  the  principles  or  established  usages  resi)ecting  the 
production  In  court  of  official  records,  registers,  or  books  kept  for 
use  by  public  officers,  or  detached  documents  of  a  public  nature  as 
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evidence,  may  be  desirable.  Prof.  Greenleaf,  speaking  of  the  ad- 
missibility of  oflficial  books  or  registers,  says,  in  substance  (1  Greenl. 
Ev.  §  484): 

They  "therefore  are  recognized  by  law,  because  they  are  required  by  law 
to  be  kept,  because  the  entries  in  them  are  of  public  Interest  and  notoriety, 
and  because  they  are  made  under  the  sanction  of  an  oath  of  office,  or,  at 
least,  under  that  of  official  duty.  They  belong  to  a  particular  custody,  from 
which  they  are  not  usually  taken  out  but  by  special  authority,  granted  only 
in  eases  where  inspection  of  the  book  itself  is  necessary,  for  the  purpose  of 
identifying  the  book  or  the  handwriting,  or  of  determining  some  question  aris- 
ing upon  the  original  entry,  or  of  correcting  an  error  which  has  been  duly 
ascertained.  Books  of  this  public  nature,  being  themselves  evidence,  when 
produced,  their  contents  may  be  proved  by  an  immediate  copy,  duly  verified." 

Books  of  assessment  of  public  rates  and  taxes  are  of  this  de- 
scription.   He  further  says  (section  485): 

"When  the  books  themselves  are  produced,  they  are  received  as  evidence, 
without  further  attestation.  But  they  must  be  accompanied  by  proof  that 
they  come  from  the  proper  repository.  Where  the  proof  is  by  a  copy,  an  ex- 
amined copy,  duly  made  and  sworn  to  by  any  competent  witness,  is  always 
admissible.  Whether  a  copy,  certified  by  the  officer  having  legal  custody  of 
the  book  or  document,  he  not  being  specially  appointed  by  law  to  furnish 
copies,  is  admissible,  has  been  doubted;  but,  though  there  are  decisions 
against  the  admissibUity,  yet  the  weight  of  authority  seems  to  have  estab- 
lished the  rule  that  a  copy  given  by  a  public  officer  whose  duty  it  is  to  keep 
the  original  ought  to  be  received  in  evidence." 

It  is  to  be  observed  that  the  question  of  the  production  or  the  ad- 
missibility of  books  or  registers  was  not  actually  in  this  case.  That 
which  was  known  to  be  wanted  was  the  paper  signed  by  Cole,  some- 
times called  "a  return"  and  sometimes  called  "an  application,"  which 
declared  his  intention  to  be  a  retail  liquor  dealer,  and  the  payment 
of  the  tax.  These  applications  are  not  of  a  private  or  secret  char- 
acter, because,  under  section  3240  of  the  Revised  Statutes,  each  col- 
lector of  internal  revenue  is  required  to  keep  conspicuously  in  his 
office,  for  public  inspection,  an  alphabetical  list  of  all  persons  who 
shall  have  paid  special  taxes  within  his  district,  and  to  state  therein 
the  time,  place,  and  business  for  which  such  special  taxes  have 
been  paid.  It  is  further  to  be  observed  that  the  original  paper, 
rather  than  a  copy,  was  or  might  be  needful  in  order  to  identify 
and  prove  the  signature  of  Cole,  and,  furthermore,  that,  inasmuch 
as  Hirsch  declined  to  produce  any  papers  or  applications,  the  court 
was  not  called  upon  to  ascertain  whether  books — that  is,  volumes — 
or  only  copies  of  parts  of  books  were  needed.  The  question  at  is- 
sue, therefore,  relates  to  the  refusal  of  Hirsch  to  produce,  in  obedi- 
ence to  the  order  of  the  court,  any  paper  in  his  possession  as  deputy 
collector  pertaining  to  the  intention  or  the  fulfillment  of  the  inten- 
tion of  Cole  to  be  a  retail  liquor  dealer.  . 

The  foundation  of  the  petitioner's  case  is  an  alleged  rule  or  regu- 
lation of  the  commissioner  of  internal  revenue  prohibiting  the  col- 
lectors to  produce  in  state  courts  any  papers  or  documents  relating 
to  the  business  of  the  taxpayer,  upon  prosecutions  for  violations  of 
state  laws  in  regard  to  the  sale  of  intoxicating  liquor,  against  those 
who  have  paid  a  special  tax.  Section  321  of  the  Revised  Statutes 
directs  the  commissioner,  under  the  direction  of  the  secretary  of  the 
treasury,  to  prepare  and  distribute  all  the  instructions,  regulations, 
31  C.C.A.— 23 
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airections,  forms,  blanks,  stamps,  and  other  matters  pertaining  to 
the  assessment  and  collection  of  internal  revenue.  Section  251  au- 
thorizes the  secretary  of  the  treasury  to  prescribe  rules  and  rej^la- 
tions,  not  inconsistent  with  law,  to  be  used  under  and  in  the  execu- 
tion and  enforcement  of  the  various  provisions  of  the  revenue  laws. 
Regulations  made  by  the  head  of  one  of  the  departments  of  the  gov- 
ernment, in  pursuance  of  a  statute  authorizing  them  to  be  made, 
have  the  force  of  law  over  those  to  be  affected  thereby.  The  regu- 
lations of  the  navy  and  the  army  regulations  are  illustrations  of  this 
class  of  rules.  U.  S.  v.  Eliason,  16  Pet.  291;  Gratiot  v.  U.  S.,  4 
How.  80.  No  regulation  upon  the  subject  now  under  examination 
is  contained  in  the  printed  book  of  general  regulations  which  has 
been  issued  for  the  guidance  of  internal  revenue  officers.  Such  gen- 
eral regulation,  if  it  had  been  made,  would  not  seem  to  be  in  har- 
mony with  the  principle  of  internal  revenue  legislation,  that  the 
payment  of  the  taxes  which  it  imposes  affords  no  immunity  from 
punishment  for  violation  of  a  law  of  the  state  prohibiting  the  sale 
of  distilled  liquors.  The  government  of  the  United  States  does  not 
undertake  to  interfere  with  the  statutory  system  of  a  state  for  the 
protection  of  its  citizens  against  the  unlicensed  sale  of  intoxicating 
liquor.  License  Tax  Cases,  5  Wall.  462;  Pervear  v.  Massachusetts, 
Id.  475. 

Section  3243  of  the  Revised  Statutes,  which  was  passed  in  1866, 
for  the  purpose  of  fully  declaring  this  principle  is  as  follows: 

•The  payment  of  any  tax  imposed  by  the  internal  revenue  laws  for  carrying 
on  any  trade  or  business  shaU  not  be  held  to  exempt  any  person  from  any 
penalty  or  punishment  provided  by  the  laws  of  any  state  for  carrying  on  the 
same  within  such  state,  or  in  any  manner  to  authorise  the  commencement 
or  continuance  of  such  trade  or  business  contrary  to  the  laws  of  such  state 
or  in  places  prohibited  by  municipal  law;  nor  shall  the  payment  of  any  such 
tax  be  held  to  prohibit  any  state  from  placing  a  duty  or  tax  on  the  same  trade 
or  business,  for  state  or  other  purposes." 

The  commissioner  of  internal  revenue  has,  in  two  known  instan- 
ces, by  letters  addressed  to  two  collectors,  advised  them  of  his  views 
upon  some  branches  of  this  subject.  The  first  letter,  dated  Decem- 
ber 31,  1887,  was  addressed  to  Mr.  Alexander  Troup,  the  collector 
for  the  district  of  Connecticut,  in  which  the  acting  commissioner 
said,  in  reply  to  Mr,  Troup's  request  for  instructions: 

"It  is  no  part  of  your  duty  under  the  law  to  certify  that  a  copy  of  your 
alphabetical  list  of  special  tax  papers,  made  by  these  prosecuting  agents, 
for  other  purposes  than  those  contemplated  by  the  internal  revenue  laws  of 
the  United  States,  is  correct  and  true." 

The  next  letter,  dated  March  31,  1888,  was  sent  by  the  commis- 
sioner to  Mr,  Calvin  Page,  collector  at  Portsmouth,  N.  H.,  and  was 
published  in  34  Int.  Rev.  Rec.  261.  It  advises  or  directs  him  to  re- 
spond to  subpcpnas  of  the  state  court,  but  to  decline  to  produce  the 
alphabetical  list  or  the  returns  on  form  11  for  use  on  the  trial  of 
persons  indicted  for  selling  distilled  spirits  contrary  to  the  state 
laws.  The  commissioner  was  of  opinion  that  a  state  court  had  no 
legal  right  to  compel  the  production  of  the  records  in  question,  and 
that  the  communications  of  the  taxpayers  were  privileged,  and  were 
for  revenue  purposes  alone,  and  should  not  be  admitted  in  evidence. 
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This  letter  and  others  of  like  character,  which  may  be  presumed 
to  exist,  are  not  the  regulations  in  regard  to  the  assessment  of  the 
internal  revenue  which  have  the  force  of  a  statute.  They  express 
the  views  of  an  officer  of  the  government  upon  the  power  of  the 
state  courts,  and  upon  the  propriety  of  admitting  this  class  of  tes- 
timony in  cases  of  prosecution  for  the  violation  of  state  laws;  and, 
while  they  are  entitled  to  respectful  consideration,  they  neither  au- 
thoritatively declare  general  principles,  nor  establish  general  rules 
in  regard  to  the  subject  of  obedience  to  the  orders  of  a  court  in  the 
matter  of  evidence.  They  are  not  general  regulations,  but  are  in- 
structions based  upon  the  commissioner's  legal  opinion  of  the  pow- 
ers of  a  court  in  a  particular  class  of  cases. 

But  it  is  not  intended  to  take  too  narrow  a  view  of  the  language 
of  the  habeas  corpus  section  (Rev.  St.  §  753),  and  to  insist  that  the 
act  must  be  done  or  omitted  in  pursuance  of  a  statute  or  written 
regulation,  or  publicly  declared  decision,  because  the  word  "law" 
has,  in  certain  cases,  a  wider  signification.  The  supreme  court, 
when  discussing  the  right  of  a  court  of  the  United  States  to  extend 
the  benefit  of  a  writ  of  habeas  corpus  to  a  deputy  marshal,  impris- 
oned in  a  state  court  for  an  act  done  in  protecting  the  life  of  a 
judge  of  a  court  of  the  United  States  who  was  engaged  in  the  dis- 
charge of  his  official  duty,  said : 

**In  the  view  we  take  of  the  constitution  of  the  United  States,  any  obliga- 
tion fairly  and  properly  inferable  from  that  instrument,  or  any  duty  of  the 
marshal  to  be  derived  from  the  >?eneral  scope  of  his  duties  under  the  laws  of 
the  United  States,  is  *a  law,'  within  the  meaning  of  this  phrase."  In  re  Nea- 
gle,  135  U.  S.  1,  10  Sup.  Ct.  a">8. 

It  may  be  said  that  the  duty  naturally  devolves  upon  the  commis- 
sioner of  internal  revenue  to  protect  from  inspection,  and  to  pre- 
serve and  to  control  the  use  of,  the  papers  or  documents  of  the 
United  States,  and  that  section  161  of  the  Revised  Statutes  recog- 
nizes this  duty  by  authorizing  the  head  of  each  department  to  pre- 
scribe regulations,  not  inconsistent  with  law,  for  the  custody,  use, 
and  preservation  of  the  records,  papers,  and  property  belonging  to 
it,  and  that  the  refusal  of  Hirsch  was  in  pursuance  of  this  obli- 
gation, and  was  therefore  in  pursuance  of  law.  It  has  already  been 
stated  that  no  duty  of  protecting  this  class  of  papers  from  the 
knowledge  of  the  public  devolved  upon  the  internal  revenue  bureau, 
because  section  3240  expressly  provides  that  an  alphabetical  list 
of  special  taxpayers,  with  the  business  of  each,  shall  be  publicly 
exhibited.  The  natural  duty  to  preserve  and  to  control  the  use  of 
documents  of  the  bureau  does  not  mean  such  a  control  as  to  keep 
this  class  of  papers  beyond  the  reach  of  the  courts  of  the  country; 
for,  if  there  is  nothing  in  them  which  the  taxpayer  has  a  right  to 
demand  should  be  secret,  or  which  can  injure  the  public  welfare  or 
interest,  the  fact  that  they  are  papers  of  the  United  States  does 
not  make  them  superior  to  the  ordinary  means  provided  by  law  for 
the  production  of  private  and  public  papers  for  use  in  courts. 

Inasmuch  as  it  may  be  well  to  look  at  the  validity  of  the  reasons 
for  the  commissioner's  instructions,  turning,  first,  to  the  subject  of 
the  power  of  courts  in  this  regard,  there  is  no  distinction  between 
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the  power  of  a  state  court  and  of  a  federal  court  to  obtain  the  pro- 
duction of  this  class  of  testimony.  Cases  6f  a  civil  nature  may 
naturally  arise  in  the  courts  of  the  United  States  in  which  it  is 
important  to  prove  that  one  of  the  parties  intended  to  occupy  and 
did  occupy  a  certain  shop  on  a  certain  street  during  a  specified 
period,  and  his  written  declaration  to  that  effect,  verified  by  his 
signature,  and  perhaps  by  his  oath,  may  be  important  to  aid  in  prov- 
ing the  desired  fact.  If  the  legal  position  upon  which  the  second 
letter  of  the  commissioner  was  based  in  regard  to  the  power  of  a 
state  court  is  correct,  such  evidence  in  a  civil  case  before  any 
court  is  to  be  prohibited;  and  if  the  papers  in  an  internal  revenue 
office  with  respect  to  applications  for  the  sale  of  intoxicating  liquors 
are  rightfully  inaccessible,  the  same  must  be  true  in  regard  to 
papers  with  respect  to  the  sales  of  tobacco,  cigars,  cigarettes,  and 
oleomargarine. 

Upon  the  subject  of  power  generally  in  courts  of  common  law 
to  compel  by  subpoena  duces  tecum  the  production  of  written  papers 
to  be  used  as  evidence,  the  question  with  respect  to  both  private 
and  public  or  official  documents  was  carefully  considered,  and  was 
settled  by  the  judges  of  the  court  of  king's  bench  in  1808,  who  de- 
cided that  such  power  existed,  that  a  subpoena  was  the  jwoper 
method,  and  who,  speaking  by  Lord  Ellenborough,  said  that: 

•*The  right  to  resort  to  means  competent  to  compel  the  production  of  written 
as  weU  as  oral  testimony  seems  essential  to  the  very  existence  and  constitution 
of  a  court  of  common  law,  which  receives  and  acts  upon  both  descriptions  of 
evidence,  and  could  not  possibly  proceed  with  due  effect  without  them."  Amey 
T.  Long,  9  East.  472. 

The  court  intended  to  assert  the  general  power,  but  took  occasion 
to  say  that  exceptional  cases  would  arise  where  it  would  not  be 
enforced,  as,  for  instance,  that  a  witness  would  not  be  compelled 
to  produce  papers  which  he  obtained  confidentially  as  counsel  or 
attorney.  King  v.  Dixon,  3  Burrows,  1687;  Miles  v.  Dawson,  1 
Esp.  405;  Bateson  v.  Hai*tsink,  4  Esp.  43. 

The  question,  then,  becomes  one,  not  of  power  generally,  but 
whether  this  class  of  evidence  has  any  special  immunity  peculiar 
to  itself,  or  whether  the  officers  of  the  revenue  have  a  special  rea- 
son for  exemption  as  witnesses.  An  indefinite  idea  exists  that , 
there  is  an  unfairness  in  being  a  vehicle  by  means  of  which  this 
evidence  is  obtained;  but  there  can  be  no  implied  obligation  upon 
the  government,  because  it  has  received  a  special  tax  from  an  offend- 
er against  the  laws  of  the  state,  to  shield  him  from  the  consequences 
of  his  act.  Such  an  idea  is  at  variance  with  the  statutes  and  the 
decisions  of  the  supreme  court 

It  is  next  said  that  these  returns  are  privileged.  It  Is  probable 
that  a  statute  could  declare  that  communications  of  taxpayers  to 
a  board  of  assessors  or  officers  of  a  similar  character  should  be 
privileged,*  and  that  no  returns  can  be  examined  by  any  one,  or  be 
reached  for  examination  by  legal  process.  The  thirty-fourth  section 
of  the  act  of  August  27, 1894,  which  endeavored  to  make  income  tax 
returns  entirely  free  from  examination  or  inspection  by  unauthoriz- 
ed persons,  did  not  go  so  far  as  to  say  that  they  could  not  be 
subject  to  examination  by  courts,  but  declared  their  freedom  from 
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examination  "except  as  provided  by  law."  In  the  absence  of  snch 
provisions  the  returns  now  in  question  are  no  more  privileged  than 
other  taxpayers'  returns,  in  the  sense  that  they  must  be  kept  secret, 
and  cannot  be  produced  for  the  purpose  of  evidence  in  a  legal  pro- 
ceeding by  order  of  court. 

The  remaining  objection  is  that  the  officers  may  be  subjected  to 
inconveniences  and  to  interruption  in  the  discharge  of  their  official 
duties.  It  is  undoubtedly  true  that  such  occasional  inconvenience 
will  take  place;  but,  so  far  as  objections  from  this  cause  are  con- 
cerned, the  obligations  of  the  officers  of  the  internal  revenue  de- 
partment, in  regard  to  conformity  with  the  requirements  of  a  court 
for  the  production  of  books  and  papers,  are  much  like  the  obliga- 
tions of  the  members  of  a  large  mercantile  firm  or  the  officers  of  a 
business  corporation.  Individuals  are  compelled  to  furnish  this 
class  of  evidence  in  cases  m  which  they  have  no  interest;  and, 
though  the  officers  of  corporations  have  urged  the  inconvenience 
of  being  compelled  to  carry  their  books  into  court  for  the  benefit  of 
others,  such  an  objection  has  not  prevailed  in  the  federal  courts. 
"It  may  be  inconvenient,  and  sometimes  embarrassing,  to  the  man- 
ager of  a  corporation  to  require  its  books  and  papers  to  be  taken 
from  its  office  and  exhibited  to  third  persons,  but  it  is  also  incon- 
venient and  often  onerous  to  individuals  to  require  them  to  do  the 
same  thing.  Considerations  of  inconveniences  must  give  way  to 
the  paramount  right  of  litigants  to  resort  to  evidence  which  it  may 
be  in  the  power  of  witnesses  to  produce,  and  without  which  grave 
interests  might  be  jeoparded,  and  the  administration  of  justice 
thwarted."  Wertheim  v.  Trust  Co.,15  Fed.  716.  As  a  matter  of  course, 
a  court  will  exercise  its  sound  discretion  with  reference  to  the 
necessities  of  the  case,  and  will  not  ordinarily  compel  the  detention 
of  books  which  are  in  daily  use,  or  compel  public  officers  to  bring 
public  documents  into  court  when  the  production  of  copies  will 
equally  answer  the  purpose.  Corbett  v.  Gibson,  16  Blatchf.  334, 
Fed.  Cas.  No.  3,221;  Delaney  v.  Regulators  of  City  of  Philadelphia, 
1  Yeates,  403. 

The  point  was  made  by  the  petitioner  that  he  did  not  have  the 
legal  control  of  the  papers,  which  were  in  the  legal  control  of  the 
collector  for  the  district;  and  the  case  of  Bank  v.  Hillard,  5  Cow. 
158,  was  cited,  in  which  it  was  held  that  the  clerk  of  a  banking 
corporation  was  not  bound  to  produce  its  books,  upon  a  subpoena 
duces  tecum,  the  cashier  being  the  proper  custodian.  In  this  case 
the  collector's  office  was  at  Hartford,  while  the  petitioner's  office 
was  at  Norwich,  where  the  papers  were  actually  kept  and  were  in 
his  actual  custody.  It  is  not  necessary  to  serve  a  subpoena  upon 
the  person  who  is  merely  technically  in  control,  but  who  is  not 
in  the  town,  and  not  in  charge  of  the  office  where  the  papers  are 
actually  kept.  The  person  in  actual  possession,  as  the  head  of  the 
office  where  the  papers  are  kept,  should  produce  them.  Corsen  v. 
Dubois,  1  Holt,  230;  Amey  v.  Long,  1  Camp.  17. 

The  writ  of  habeas  corpus  is  dismissed. 

Charles  W.  Comstock,  I  J.  S.  Atty.,  for  appellant 
John  L.  Hunter,  for  appellee. 


Digitized  by 


Google 


358  31  C.  C.  A.  REPORTS. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

PER  CUKLA3i.  We  concur  in  the  opinion  of  the  circuit  judge  dis- 
missing the  writ  of  habeas  corpus,  and  therefore  affirm  the  order  ap- 
pealed from.  We  do  not,  however,  intend  to  decide  that  the  writ  of 
habeas  corpus  is  the  proper  remedy  to  secure  a  review  of  the  judgment 
of  the  state  court  in  punishing  a  witness  for  disobedience  of  its  pro- 
cess of  subpoena  ad  testificandum.  See  Ex  parte  Parks,  93  U.  S. 
18;  In  re  Wood,  140  U.  S.  278,  11  Sup.  Ct.  738;  In  re  Frederich,  149 
U.  S.  70,  13  Sup.  Ct.  71)3;  In  re  Tyler,  149  U.  S.  180,  13  Sup.  Ct.  785; 
Ex  parte  Crouch,  112  U.  S.  178,  5  Sup.  Ct.  96. 


(87  Fed.  1007.) 

WOOD  et  al.  v.  KEYSER  et  al. 

KEYSER  et  al.  v.  WOOD  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     May  24.  1898.) 

No.  654. 

1.  DE\fnRRAGE— Exceptions  in  Charter  Party— Strtkfs. 

The  term  "strike,"  contained  among  the  exceptions  as  to  the  mnninj; 
of  lay  days  stipulated  for  in  a  charter  party,  should  be  accepted  in  its 
ordinary  sense,  as  meaninfi:  that  the  charterers  should  be  excused  for  any 
delay  occasioned  by  a  refusal  of  all  the  available  workmen  to  work  except 
charterers  should  pay  an  advance  in  wases  made  or  demanded  in  the  midst 
of  the  loading  of  a  vessel,  after  the  contract  of  the  charterers  and  owner? 
had  been  made  upon  the  basis  of  wages  formerly  paid. 

3.  Same— Lay  Days. 

Days  lost  in  putting  up  the  gear  of  a  vessel,  preparatory  to  taking  her 
cargo,  being,  under  the  terms  of  the  charter  party,  a  part  of  the  duty  of 
the  merchant,  should^ be  included  in  the  runnhig  of  the  lay  days. 

8.  Sam K— Working  Days. 

Where,  by  the  custom  of  a  port,  baymen  stop  work  upon  the  day  of  tti« 
funeral  of  one  of  their  deceased  members,  and  also  where  they  stop  work 
on  days  which  are  not  legal  holidays,  but  which  they  desire  to  commemorate 
thereby,  no  allowance  should  be  made  therefor  out  of  the  days  stipulated 
as  lay  days,  as  the  term  "working  days"  Includes  all  days  except  Sundays 
and  legal  holidays;  and,  as  these  days  cannot  be  excepted  under  any 
otlier  provision  of  the  charter  party,  they  should  be  computed  in  the  rmmingr 
of  lay  days. 

Appeal  and  Cross  Appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 

This  was  a  libel  in  personam  by  owners  against  charterers  to  re- 
cover demurrage.  There  was  a  decree  below  for  libelants,  for  part 
of  their  claims,  and  both  parties  have  appealed.  The  opinion  filed 
below,  and  here  reprinted  from  84  Fed.  688,  was  in  full  as  follows: 

SWAYXE,  District  Judge.  This  is  an  action  by  the  owners  of  the 
British  steamship  Daybreak  against  the  charterers  to  recover  demur- 
rage for  the  detention  of  the  said  vessel  at  I^ensacola,  the  loading  port, 
for  13  days  in  excess  of  the  14  working  days  allowed  in  the  charter 
party  for  the  furnishing  of  the  cargo.  The  libel  alleges  the  ownership 
of  the  steamship  by  the  libelants,  the  making  of  the  charter  party,  and 
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that  the  vessel  proceeded  to  Pensacola,  and  on  the  31st  day  of  March, 
1896,  gave  notice  of  readiness  to  receive  cargo,  but  shipment  was  not 
completed  within  the  time  fixed,  but  was  delayed  for  a  period  of  14 
days,  for  which  libelants  claim  the  stipulated  demurrage,  with  inter- 
est thereon  from  April  20,  1896,  to  the  date  of  the  payment  thereof. 
Respondents  filed  an  answer,  in  which  they  admitted  making  the  said 
charter  party,  but  set  up  conditions  which  they  alleged  to  amount  to  a 
strike  among  the  baymen  who  were  engaged  in  the  loading  of  vessels 
in  the  port  of  Pensacola,  preventing  the  loading  of  the  vessel  within 
the  days  allowed  by  charter  party.  The  parties,  by  their  proctors,  filed 
stipulations  to  take  the  place  of  testimony.  On  said  libel,  answer, 
and  testimony,  the  cause  was  submitted  for  final  hearing.  •  The  char- 
ter party  was  for  a  full  cargo  of  sawn  timber,  deals  or  boards,  at  mer- 
cliants'  option,  for  a  port  in  Europe.  From  the  record  it  is  shown  that 
a  mixed  cargo  from  charterers  was  placed  as  cargo.  Among  the  con- 
ditions of  the  said  charter  party  was  the  following: 

•The  act  of  God,  •  •  •  floods,  droughts,  •  •  •  riots,  strikes,  or  stop- 
pa;re  of  labor,  collisions,  stranding,  ♦  ♦  ♦  or  any  other  extraordinary  oc- 
currence beyond  the  control  of  either  party,"  were  always  mutually  excepted. 

It  further  provided  that  lay  days  should  commence  the  day  after  the 
vessel  was  ready  to  receive  cargo,  and  notice  given  thereof,  but  that 
days  for  discharging  should  be  according  to  the  custom  of  the  port  of 
discharge,  and  continued: 

•^n  the  computation  of  the  days  allowed  for  delivering  and  receiving  the 
cargo  shall  be  excluded  any  time  lost  by  reason  of  fire,  droughts,  floods, 
^storms,  strikes,  lockouts,  combinations  of  workmen,  or  any  extraordinary  oc- 
currence beyond  the  control  of  the  charterers  or  the  receivers  of  the  cargo." 

The  cargo  was  to  be  delivered  to  the  vessel  alongside,  "and  within 
the  reach  of  ship's  tackle,"  and  up  to  that  time  to  '*be  at  merchants* 
risk  and  expense,"  and  to  be  received  by  the  master,  and  secured  by  the 
ship's  dogs  and  chains,  when  so  delivered,  and  then  to  be  at  ship's  risk. 
It  also  provided,  "Charterers  or  their  agents  to  appoint  and  pay  a 
stevedore  to  do  the  loading  and  stowing  of  the  cargo  under  the  super- 
vision of  the  master,"  to  supply  dogs  and  chains,  and  to  pay  afl  port 
charges,  at  f 2  per  load  of  50  cubic  feet  on  cargo  loaded ;  owner  having 
a  lien  on  cargo  for  freight,  dead  freight,  and  demurrage.  The  cessor 
clause  in  the  charter  party  was  expressly  waived  before  the  vessel 
sailed,  and  it  was  agreed  that  the  matters  in  dispute  in  this  cause 
might  be  decided  in  an  action  in  admiralty  or  at  law.  Respondents 
admit  the  delay,  but  set  up  as  an  excuse  that  certain  days  were  stormy, 
and  that  on  other  days  the  workmen  would  not  work,  on  account  of  a 
funeral  of  one  of  their  number.  But  the  principal  cause  of  delay,  and 
the  main  question  of  contention  in  this  and  the  other  cases  submitted 
herewith,  is  the  allegation  that  there  was  a  strike  among  the  workmen 
who  were  expected  to  load  the  cargo;  and  therefore  the  charterers 
daim  exemption  from  damages  for  delay,  under  the  clause  of  the 
charter  party  which  provides  that: 

"In  the  computation  of  the  days  allowed  for  delivering;  and  receiving  the 
carjro  shall  be  excluded  any  time  lost  l)y  reason  of  fire,  droughts,  floods,  storms, 
strikes,  lockouts,  combinations  of  workmen,  or  any  extraordinary  occurrence 
beyond  the  control  of  the  charterers." 
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It  is  vigorously  contended  in  this  case,  on  the  part  of  the  charterers, 
that  the  strike  which  existed  at  the  time  the  loading  was  taking  place 
was  such  a  strike  as  was  intended  by  the  parties  to  the  contract  to  cov- 
er at  the  time  it  was  signed,  and  therefore  the  charterers  should  not  be 
liable  for  delay  caused  thereby.  Upon  the  other  hand,  the  libelants 
maintain  that  the  expression  in  clause  9,  "beyond  the  control  of  the 
charterers,"  means  that  if  it  were  possible  for  the  charterers  to  yield 
to  the  demand  of  the  strikers,  by  an  increase  of  wages,  and  they  could 
have,  under  these  circumstances,  loaded  the  vessel,  then  the  strike  was 
not  "beyond  the  control"  of  the  charterers,  and  they  are  not  entitled  to 
exemption  for  demurrage.  The  libelants  further  contend  that  where 
the  time  for  loading  a  vessel  is  fixed  definitely  in  the  charter  party, 
Ko  tiiat  it  can  be  caJcuIated  beforehand,  the  charterer  thereby  agrees 
absolutely  to  load  her  within  the  prescribed  time,  and  he  takes  the 
risk  of  all  unforeseen  circumstances;  and  the  principal  case  they  cite 
to  maintain  this  contention  is  that  of  Brown  v.  Certain  Tons  of  Coal,  in 
34  Fed.  913,  in  which  Severens,  J.,  speaking  of  the  subiect  of  strikes, 
and  the  eff(»ct  upon  the  delay  of  a  vessel,  says: 

**He  refused  to  pay—whether  justly  or  unjustly,  I  do  not  know— the  price 
tliat  was  charged  by  the  laborers  in  that  vicinity  for  unloading  a  vessel.  He 
higgled  over  a  little  difference  of  10  cents  an  hour  to  those  employes,  and 
permitted  the  vessel  to  lie  there  untU  he  could  coerce  the  employes  to  accept 
40  cents  instead  of  50  cents  an  hour;  thereby  attempting  to  save  to  himself 
a  pittance,  while  subjecting  the  other  parties  to  serious  loss  and  damage.  It 
is  therefore  held  in  this  case,  as  a  matter  of  fact,  that  the  consignee  did  not 
use  reasonable  care  and  diligence." 

Sanborn,  Circuit  Judge,  in  Empire  Transp.  Co.  v.  Philadelphia  & 
R.  Coal  &  Iron  Co.,  23  C.  C.  A.  564,  77  Fed.  919,  referring  to  the  same 
difference  in  wages  between  employer  and  employ^  in  fiie  matter  of 
strikes,  says: 

"The  suggestion  that  the  Reading  Company  might  have  resumed  operations 
earUer  by  hiring  men  who  had  discharged  themselves  at  the  rate  of  50  cents 
instead  of  40  cents  an  hour,  and  by  agreeing  not  to  prefer  other  workmen  aa 
employes,  is  not  entitled  to  extended  consideration.  The  market  rate  of 
wages  for  men  of  this  class  was  40  cents  an  hour.  That  was  the  rate  at  which 
the  strikers  worked  without  complaint  untU  they  abandoned  their  employment. 
That  was  the  rate  at  which  the  new  employes  were  paid.  To  exercise  an 
reasonable  diligence  does  not  require  an  employer  to  hire,  at  wages  25  per 
cent,  above  the  market  rate,  a  set  of  men  who  have  abandoned  its  employment 
without  warning,  at  a  critical  tli^e  in  the  conduct  of  its  operations,  and 
banded  themselves  together  to  prevent,  by  intimidation  and  violence,  other 
workmen  from  carrying  on  its  legitimate  business.  Nor  does  it  require  such 
employer  to  agree  not  to  prefer,  or  not  to  prefer  in  fact,  faithful  and  willing 
laborers  at  going  wages,  as  its  employes,  to  those  who  have  acted  in  this  way. 
at  wages  25  per  cent,  higher."  And  then  the  learned  judge  adds:  **There  is 
nothing  in  Brown  v.  Certain  Tons  of  Coal,  34  Fed.  913,  in  conflict  with  these 
views." 

This  decision  Dv  Sanborn,  Circuit  Judge,  is  not  only  one  of  tbe  very 
latest  (having  been  delivered  in  August,  1896),  but  is  one  of  the  best- 
considered,  cases  cited,  and  contains  many  valuable  references. 
There  is  much  in  it  to  sustain  the  proposition  in  libelants'  brief,  that 
if  the  charterers  could,  by  any  reasonable  effort,  have  avoided  the 
strike,  or  secured  other  laborers  with  which  to  load  the  vessel,  then 
they  would  be  liable.     On  page  7  of  the  brief  of  Convers  &  Kirlin, 
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they  say  that  the  charterers  must  secure  workmen  if  it  were  possible 
to  get  them  at  reasonable  terms,  and  if  those  whose  services  they  had, 
or  expected  to  have,  refused  to  work  for  them  on  reasonable  terms, 
they  must  secure  others,  if  possible.  The  court  apprehends  that  this 
is  the  proper  construction  that  should  be  put  upon  the  clause  in  ques- 
tion in  this  case.  In  the  case  above  referred  to,  Sanborn,  Circuit 
Judge,  on  page  568,  23  C.  C.  A.,  and  page  923,  77  Fed.,  speakinj?  of 
the  question  of  customary  time,  or  usual  time,  as  compared  with 
reasonable  time,  in  that  case,  says: 

"We  have  failed  to  find  any  decision  among  the  cases  cited  by  counsel  for 
appellants  to  the  effect  that  a  custom  of  a  port  excludes  other  facts  and  cir- 
cumstances from  consideration  in  determining  the  reasonableness  of  the  time 
of  the  boat's  discharge,  or  of  the  diligence  of  the  charterer.  The  decisions 
and  opinions  to  which  he  referred  amount  to  nothing  more  than  this:  That 
when  a  ship  is  to  be  unloaded,  under  ordinary  circiunstances,  the  customary 
method  and  the  customary  time  in  its  port  of  delivery  prove  the  reasonable 
lut  ihod  and  the  reasonable  lime,  and  measure  the  liability  for  detention,  in 
the  absence  of  countervailing  evidence.  But  suppose  that  the  circumstances 
are  extraordinary;  suppose  that  the  threats  of  reckless  men  and  the  violence 
of  mobs  suspend  the  operation  of  every  custom  of  a  port,  and  hold  willing 
laborers  and  anxious  dock  owners  alike  in  enforced  idleness  and  utter  help- 
lessness for  days;  is  the  customary  time  for  the  discharge  of  a  vessel  under  ordi- 
nary circumstances  the  reasonable  time  under  such  circumstances?  Shall  the 
reasonableness  of  the  time  within  which  a  charterer  is  required  to  unload  a  ves- 
sel under  such  circumstances  be  measured  by  a  consideration  of  ordinary  cir- 
cumstances only,  or  by  a  consideration  of  all  the  actual  facts  and  circum- 
stances at  the  time  he  was  required  to  unload  her?"  He  adds:  "It  is  not  a 
new  question.  It  has  been  carefully  and  exhaustively  considered  in  the 
EngUsh  and  American  courts,"— and  cites  a  number  of  cases  thereon. 

All  the  American  decisions  show  that,  whether  the  custom  of  a 
port  is  proved  or  not,  all  the  facts  and  circumstances,  ordinary  and 
extraordinary,  which  exist  at  the  time  of  the  unloading,  have  been 
uniformly  considered  in  determining  the  reasonableness  of  the  time 
of  discharge.  The  American  cases  apply  the  same  rules  of  law  to 
these  contracts,  where  the  customary  time  of  discharge  is  proven, 
that  they  do  when  no  custom  is  established;  and  the  test  of  the  lia- 
bility of  the  charterer  for  the  delay  is  the  reasonableness  of  the 
time  occupied  in  unloading,  in  view  of  all  the  facts  and  circumstan- 
ces at  that  time.  Any  other  rule  would  contradict  and  destroy  it- 
self. It  is  settled  that  the  obligation  of  the  charterer  is  to  load 
the  ship  in  a  reasonable  time.  Our  reason  teaches  that  that  time 
is  reasonable  under  ordinary  circumstances  (that  is,  customary),  but 
is  unreasonable  under  extraordinary  circumstances.  If  extraordi- 
nary circumstances  can  never  be  considered  to  determine  the  rea- 
sonableness of  the  time,  then  the  charterer  must  always  unload  all 
vessels  that  arrive  under  unusual  circumstances  in  an  unreasonable 
time.  It  is  admitted  by  the  stipulations  filed  in  this  case  that  the 
charterers  were  unable  to  obtain  other  labor  than  that  of  the  strikers 
with  which  to  load  the  vessel ;  and  the  court  holds  in  this  case  that 
the  demand  that  thev  should  be  compelled  to  pay  an  advance  in 
wages,  made  in  the  midst  of  loading,  after  the  contract  between  the 
charterers  and  the  owners  had  been  made  upon  the  basis  of  the  wajjes 
formerly  paid,  and  a  refusal  to  work  unless  the  demand  was  acceded 
to  immediately,  was,  in  the  estimate  of  the  court,  an  unreasonable 
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demand,  and  one  which  the  charterers  were  not  required  to  comply 
with,  in  carrying  out  the  spirit  and  the  intention  of  the  parties  to 
the  contract  at  the  time  it  was  made.  To  say  that  the  charterers 
could  avoid  the  effect  of  the  strike  by  granting  the  demands  of  the 
strikers  and  paying  the  additional  wages,  and  thus  save  the  vessd 
from  damage  and  the  charterers  from  liability,  is  to  virtually  nullify 
the  purpose  for  which  the  clause  was  inserted  in  the  charter  party. 
If  such  were  the  law,  and  the  charterers  should  promptly  comply 
in  every  instance  with  the  demand  of  the  strikers,  then  there  would 
never  be  a  strika  If  the  clause  does  not  mean  protection  to  the 
charterers,  under  the  circumstances  in  this  case,  then  it  has  no 
meaning,  and  no  reasonable  interpretation  can  be  put  upon  it.  The 
court  does  not  feel  bound,  and  is  not  in  any  way  inclined,  to  lend  its 
power  to  aid  a  set  of  men  to  squeeze  their  employers  into  an  uncon- 
scionable and  unreasonable  contract,  made  at  a  time  of  great  neces- 
sity, and  under  the  fear  upon  the  part  of  the  charterers  that  they 
will  be  mulcted  in  damages,  as  contended  for  by  the  libelants  here, 
if  they  do  not  yield  to  their  demands. 

As  to  the  other  causes  of  delay,  to  wit  the  funeral  of  the  baymen, 
the  day  occupied  in  putting  up  the  tackle  for  loading  the  vessel, 
and  for  cessation  of  work  on  Good  Friday,  it  appears  that  these  days 
do  not  fail  within  the  exceptions  of  the  charter  party,  as,  properly 
speaking,  they  are  "working  days,"  which  term  includes  all  days 
except  Sundays  and  legal  holidays;  and  I  am  of  the  opinion  that  the 
custom  of  baymen  to  cease  labor  on  these  days,  as  set  forth  in  the 
answer,  is  not  such  a  stoppage  of  labor  as  was  contemplated  by 
the  charter  party.  The  day  lost  in  putting  up  the  gear  of  the  ship 
should  count  in  lay  days,  as  it  may  reasonably  be  included  in  the 
work  of  stowing  the  vessel;  it  not  being  contended  that  it  is  part  of 
the  duty  of  the  vessel  to  so  fit  herself,  in  order  to  fall  within  the 
terms  of  the  charter  party,  "Lay  days  to  commence  on  the  day  after 
the  vessel  is  ready  to  receive  cargo,  and  written  notice  of  same  given 
to  charterers."  It  appears  from  the  record  that  these  matters  were 
the  custom  of  the  port,  of  which  the  charterer,  at  the  time  of  the 
making  of  the  charter  party,  had  full  knowledge;  and  for  the  delay 
occasioned  by  such  custom  he  was  entitled  to  provide,  and  knew  that 
they  might  be  liable  to  occur.  For  the  loss  of  days  occurring  fropi 
the  last-mentioned  causes,  the  charterers  can  plead  neither  ignorance 
nor  surprise,  and  the  court  thinks  that  they  should  be  held  liable  for 
damages  for  any  time  over  lay  days  lost  for  these  reasons, 

J.  P.  Kirlin  and  John  Eagan,  for  John  Wood  &  Co. 
John  C.  Avery,  for  W.  S.  Keyser  &  Co. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  PAR- 
LANGE,  District  Judge. 

PER  CURIAM.  The  questions  raised  on  this  appeal  and  cross  ap- 
peal were  elaborately  considered  by  the  district  judge  in  his  written 
opinion,  as  found  in  the  transcript,  and  as  reported  in  84  Fed.  688; 
and,  as  we  concur  in  the  conclusions  reached  by  him,  the  decree  ap- 
pealed from  is  affirmed. 
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(88  Fed.  23.) 

WEJISS  V.  BETHLEHEM  IKON  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    June  13,  1898.) 

No.  7. 

1.  Trial — Misleading  Insthuctions. 

Instructions  which,  tal^en  as  a  whole,  are  calculated  to  mislead  the  Jury 
as  to  the  character  of  the  evidence  necessary  to  prove  the  issue  on  one  side, 
are  erroneous. 

3.  Same— Failure  to  Submit  Material  Evidence. 

Reversible  error  exists  if  the  general  effect  of  a  charge  tends  to  with- 
draw from  the  consideration  of  the  jury  material  evidence,  or  fails  to 
present  with  sufficient  distinctness  a  material  fact  which  may  have  a 
controlling  effect. 

3.  Same. 

It  is  error  for  the  court  to  submit  the  evidence  and  theory  of  one  party 
prominently  and  fully  to  the  jury,  and  not  call  their  attention  to  the  main 
points  of  the  opposite  party's  case. 

4,  Master  and  Servant— Private  Railway— Employe  Crossing  Track. 

The  rule  requiring  a  traveler  on  a  highway  to  stop,  look,  and  listen  be- 
fore crossing  a  railroad  track,  Is  not  the  criterion  by  which  to  determine 
the  degree  of  care  required  by  an  employ^  about  to  cross  a  private  railway 
operated  as  part  of  his  employer's  rolUng-mlll  plant.  In  such  case  the 
employer  Is  bound  not  to  expose  Its  servant,  conducting  its  business,  to 
unnecessary  peril  against  which  It  might  have  guarded  with  reasonabh* 
diligence;  and  the  servant  has  a  right  to  assume  that  his  employer  will 
not  subject  him  to  needless  danger.  The  servant  Is  therefore  bound  only 
to  observe  reasonable  care  to  avoid  danger  which  Is  obvious,  or  which 
Is  known  to  him,  or  of  which  he  might  have  acquired  knowledge  by  the 
exercise  of  proper  attention. 

Dallas,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Geo.  Demming  and  M.  Hampton  Todd,  for  plaintiff  in  error. 
John  G.  Johnson,  for  defendant  in  error. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  BKADFORD, 
District  Judge. 

ACHESON,  Circuit  Judge.  This  is  an  action  brought  by  John 
Weiss  against  the  Bethlehem  Iron  Company  to  recover  damages  for 
bodily  injuries  alleged  to  have  been  sustained  by  the  plaintiff  by 
reason  of  the  negligence  of  the  defendant.  The  plaintiff  went  into 
the  employment  of  the  defendant  company  at  its  steel  works  on  the 
evening  of  April  27, 189(>.  He  worked  at  nipjht  from  6  o'clock  in  the 
evening  to  6  o'clock  in  the  morning,  and  his  duties  were  to  wheel 
fire  brick  and  clay  in  a  wheel  barrow  to  a  place  in  the  defendant's 
mill,  where  new  furnaces  were  in  course  of  erection,  and  to  wheel 
therefrom  old  fire  brick,  and  dump  them  at  a  refuse  pile  in  the  de- 
fendant's adjoining  mold  yard.  While  engaged  in  this  latter  work, 
shortly  after  9  o'clock  on  the  night  of  April  .30,  189G, — tlie  fourth 
night  of  his  employment, — the  plaintiff  was  struck  by  a  moving  car 
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which  crossed  his  pathway,  and  was  badly  maimed,  under  the  cir- 
cumstances and  in  the  manner  about  to  be  related.  In  wheeling 
away  the  old  fire  brick  in  his  barrow,  the  plaintiff  pursued,  as  he  was 
directed  to  do,  a  wheelbarrow  runway  which  passed  through  an  open- 
ing in  the  wall  of  the  mill  out  into  the  mold  yard,  and  proceeded 
through  the  yard  to  a  right  angle  of  the  wall  of  the  mill,  and  thence, 
turning  to  the  left  on  a  liue  parallel  with  the  wall,  and  a  few  feet 
distant  therefrom,  to  the  refuse  pile.  The  last-mentioned  part  of  this 
wheelbarrow  runway  at  one  point  crossed  a  narrow-gauge  railway 
track,  2^  feet  wide,  upon  which  ran  a  "dinkey  engine"  and  its  ''bug- 
gies" (a  small  locomotive  and  small  cars),  used  in  transporting  molds 
from  and  into  the  mill.  In  coming  out  of  the  mill  into  the  mold 
yard,  this  dinkey  engine  and  its  cars  emerged  through  a  doorway 
in  the  wall,  which  doorway  was  11  feet,  less  4  inches,  wide.  The 
distance  from  the  outside  of  the  wall  to  the  middle  of  the  wheelbarrow 
runway  crossing  was  7  feet.  Immediately  inside  the  doorway,  with- 
in the  mill,  the  railway  track  made  a  sharp  curve,  so  that  a  person 
standing  in  the  middle  of  the  wheelbarrow  crossing  and  looking 
into  the  mill  through  the  doorway  could  see  along  the  railway  track 
only  the  distance  of  19^  feet.  Therefore,  if  the  head  of  the  engine 
were  on  the  track  inside  the  doorway,  and  12|  feet  distant  therefrom, 
it  would  be  invisible  to  a  person  at  the  wheelbarrow  crossing  under 
all  circumstances.  The  dinkey  engine  was  19  feet  long,  and  the 
length  of  one  of  its  buggies  or  cars  was  11^  feet.  In  coming  out  of 
the  mill  through  the  doorway,  the  engine  sometimes  pulled  a  car,  and 
sometimes  pushed  a  car  ahead.  Its  ordinary  rate  of  speed  was  from 
four  to  six  miles  an  hour.  Its  usual  signal  before  it  emerged  outside 
was  its  whistle,  sounded  a  short  distance — about  25  feet — ^inside  the 
mill  as  it  came  around  the  curve  already  mentioned  towards  the  door- 
way. Usually,  however,  there  were  three  dinkey  engines  in  constant 
use  in  the  mill  at  the  same  time,  moving  upon  several  narrow-gauge 
railway  tracks  laid  in  various  directions  through  the  mill;  and  these 
three  engines,  it  was  testified,  were  giving  signal  whistles  every  few 
minutes  all  day  and  all  night.  A  disinterested  witness  (Julien), 
speaking  of  these  moving  dinkey  engines,  said:  *'They  always  whis- 
tle; they  are  always  going;  never  stop."  It  also  appeared  that  there 
were  several  stationary  engines  in  the  mill  near  this  locomotive 
doorway,  whose  whistles  were  sounding  from  time  to  time,  and  that 
other  loud  noises  at  that  place  were  constantly  made  by  the  Bessemer 
blowers  and  otherwise.  The  plaintiff  was  31  years  of  age.  He  waa 
a  German,  who  had  only  been  in  this  country  a  few  months  before 
he  went  into  the  defendant's  service.  He  had  not  previously  worked 
in  such  an  establishment,  and  had  never  been  in  the  defendant's  works 
before  his  hiring. 

There  was  evidence  tending  to  show  that  it  was  a  rule  at  the  de- 
fendant's works  for  the  foreman  to  warn  new  men  in  regard  to  the 
danger  from  locomotives,  but  that  no  such  warning  was  given  to  the 
plaintiff.  The  defendant's  general  foreman,  Charles  G.  Barnes,  who 
hired  the  plaintiff,  testified:  "As  a  rule,  I  generally  caution  the  men 
about  the  tracks  to  be  crossed,  and  the  locomotive  coming  out  on 
the  tracks;  but  I  don't  know  whether  I  told  him  [plaintiff]  or  not. 
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I  know  I  told  the  foreman  of  the  bottom  makers  to  tell  him  about  it; 
to  take  him  out  and  show  him  the  tracks."  It  was  not  shown  that 
any  one  had  given  such  caution  to  the  plaintiff.  To  the  contrary, 
speaking  of  the  dinkey  engine  which  came  out  of  the  doorway  into 
the  mold  yard  and  crossed  the  wheelbarrow  runway,  the  plaintiff 
testified,  **No  one  told  me  anything  about  that  locomotive."  The  plain- 
tiff testified  that  during  each  of  the  three  nights  he  had  worked  before 
the  night  on  which  he  was  hurt  he  had  wheeled  six  loads  of  -old  fire 
brick  to  the  refuse  pile,  and,  counting  both  his  goings  and  returns, 
had  thus  crossed  the  railway  track  12  times  each  of  these  three  nights. 
He  had  wheeled,  it  seems,  three  loads  on  the  fourth  night  before  the 
trip  on  which  the  accident  occurred.  Thus,  as  he  stated,  he  had 
crossed  the  track  with  his  wheelbarrow  altogether  42  times,  com- 
puting both  his  going  and  returning.  The  plaintiff  testified  that  only 
on  one  occasion  had  he  seen  the  locomotive  come  out  of  the  doorway 
into  the  mold  yard,  and  this  on  the  first  or  second  night  of  his  service; 
and  that  on  that  occasion  a  man  came  to  the  doorway,  looked  out, 
and  beckoned  with  his  hand  for  the  engine  to  come  on,  and  that  this 
man  came  out,  and  the  engine  followed  him.  No  part  of  this  testi- 
mony was  contradicted.  In  one  particular  it  was  corroborated,  as 
we  shall  more  fully  see  hereafter. 

On  the  occasion  when  the  plaintiff  was  run  down,  the  locomotive, 
it  would  seem,  was  moving  at  its  usual  speed,  and  blew  its  usual 
signal  whistle  inside  the  mill  at  the  customary  place,  but  no  other 
precaution  was  observed.  The  engine  was  pushing  a  car  ahead. 
The  car  was  loaded  with  molds,  which,  it  was  testified,  would  show 
a  "cherry  red"  in  the  dark.  There  was  no  light  on  the  car,  nor  was 
any  person  on  it.  The  engineer,,  speaking  of  the  plaintiff,  testified, 
*1  couldn't  see  him;  there  were  molds  on  the  top  of  the  buggy." 
Presumably,  then,  the  plaintiff  could  not  see  the  engineer  or  the  head 
of  the  engine.  In  the  mold  yard  there  was  an  electric  arc  light  per- 
haps 150  feet  from  the  crossing.  As  to  the  effectiveness  of  this  light 
at  the  place  of  the  accident  there  was  some  conflict  of  evidence. 

With  reference  to  the  accident  the  plaintiff  testified  in  substance  as 
follows:  That  as  he  approached  near  to  the  railway  track,  and  be- 
fore starting  to  cross  it,  he  listened  and  looked,  and  he  heard  nothing 
and  saw  nothing;  that  he  then  went  straight  ahead,  without  stopping, 
and  shoved  his  wheelbarrow  over  the  track;  that  he  himself  had 
reached  the  middle  of  the  railway  track  when  he  was  struck  by  the 
car,  and  dragged  by  it  seven  or  eight  yards.  In  response  to  the 
question  asked  by  the  court,  "Why  did  you  do  that  [listen  and  look] 
if  you  had  never  seen  an  engine  pass  along  that  track  but  once  in  all 
your  experience?"  the  plaintiff  answered:  "I  looked  and  listened,  and 
when  that  man  came  out  before  to  see  whether  everything  was  right 
— ^that  was  the  reason  I  looked  and  listened.  I  looked  for  the  man 
to  come."  The  plaintiff  stated  that  while  he  was  upon  this  trip, 
and  after  he  had  started  from  the  mill,  he  heard  the  whistle  of  a  loco- 
motive inside,  but  that  the  locomotives  were  constantly  whistling 
inside  the  mill  as  he  passed  along  the  wheelbarrow  runway. 

The  counsel  for  the  defendant  insist  "that  as  a  matter  of  law  the 
plaintiff,  upon  the  evidence  in  this  case,  cannot  recover."     But  this 
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proposition  is  wholly  inadmissible.  The  supreme  court  of  the  United 
States  has  declared  that  it  is  only  when  the  facts  are  such  that  all  rea- 
sonable men  must  draw  the  same  conclusion  from  them  that  the  ques- 
tion of  negligence  is  ever  considered  one  of  law  for  the  court.  Rail- 
way Co.  V.  Ives,  144  U.  S.  408,  417,  12  Sup.  Ct  679;  Railway  Co.  v. 
Gentry,  163  U.  S.  353,  365,  368, 16  Sup.  Ct.  1104.  And  the  court  there 
made  observations  which  we  do  well  to  bear  in  mind  here: 

••What  may  be  deemed  ordinary  care  In  one  case  may,  under  different  sur- 
roundings and  circumstances,  be  gross  negHgence.  The  policy  of  the  law 
has  relegated  the  determination  of  such  questions  to  the  Jury,  under  proper 
Instructions  of  the  court.  It  is  their  province  to  note  the  special  circnm- 
Btances  and  surroundings  of  such  particular  case,  and  then  to  say  whether 
the  conduct  of  the  parties  in  that  case  was  such  as  would  be  expected  of 
reasonable,  prudent  men,  under  a  similar  state  of  affairs." 

As  was  said  in  Railway  Co.  v.  Gentry,  supra,  so  we  say  of  the  pres- 
ent case  that  it  was  "one  peculiarly  for  the  jury  under  appropriate 
instructions  as  to  the  principles  of  law  by  which  they  were  to  be  guided 
in  reaching  a  conclusion."  Tlie  evidence,  we  think,  fairly  justified  a 
finding  that  the  crossing  at  which  the  plaintiff  was  injured  was  a  place 
of  special  danger.  As  we  have  seen,  the  wheelbarrow  runway  crossed 
the  railway  track  in  front  of  and  only  aeven  feet  from  a  comparatively 
narrow  doorway  out  of  which  a  dinkey  engine  and  its  cars  emerged. 
A  sharp  curvature  of  the  railway  track  inside  the  doorway  prevented 
a  sight  of  an  approaching  locomotive  or  car  until  it  was  within  20  feet 
of  the  crossing.  It  was  no  unusual  thing — as  happened  in  the  instance 
under  investigation — for  the  engine  to  push  ahead  a  car  without  out- 
look or  light  upon  it  The  only  signal  of  approach  usually  given — 
and  the  one  given  on  this  occasion — was  a  whistle  from  the  locomotive 
while  it  was  inside  the  mill,  and  not  visible  from  the  crossing.  There 
was  evidence  tending  to  show  that  the  defendant's  superintendent  and 
foreman  regarded  this  crossing  as  particularly  dangerous,  and  that  the 
habit  was  to  warn  new  and  iuexperienced  employ^  against  this  dan- 
ger. The  plaintiff  testified  that  no  such  warning  was  given  to  him, 
and  in  this  statement  he  was  thoroughly  corroborated.  Under  the 
evidence  a  finding  that  he  was  so  cautioned  could  not  have  been  sus- 
tained. The  plaintiff  was  entirely  inexperienced  when  he  entered  the 
defendant's  service.  This  was  known  to  the  defendant's  foreman  when 
the  plaintiff  was  hired.  The  plaintiff  worked  at  night.  He  was  in- 
jured in  the  early  part  of  the  fourth  night  of  his  service.  He  testi- 
fied that  only  once  had  he  seen  the  locomotive  come  out  through  this 
doorway,  and  that  then  a  man  came  before,  apparently  to  give  warn- 
ing of  its  approach. 

Whether,  with  respect  to  evidence  tending  to  establish  the  recited 
state  of  facts,  the  instructions  which  the  court  gave  to  the  jury  were 
appropriate  and  adequate,  let  us  now  consider.  The  court  substan- 
tially affirmed  the  plaintiff's  fourth  point,  which  was  to  the  effect  that, 
if  the  jury  found  that  the  plaintiff  had  received  no  special  instructions 
in  regard  to  the  mode  in  which  the  engine  came  out  of  the  doorway, 
and  his  personal  observation  justly  led  him  to  believe  that  every  time 
it  came  out  some  one  preceded  it  to  warn  him  and  his  fellow'work- 
men  off  the  track,  and  the  plaintiff  had  no  other  reasonable  way  of  bet- 
ter informing  himself,  the  jury  should  find  that  the  defendant  failed 
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in  its  duty  to  give  him  instructions;  but,  after  so  cliarging  the  court, 
immediately  added: 

•The  plaintiff,  In  presenting  his  case  through  his  counsel,  has  laid  a  good 
deal  of  stress  on  the  position  stated  in  the  point  just  read  to  you,  and  if  you 
render  a  verdict  for  him  it  is  not  at  all  improbable  that  it  will  be  based  upon 
this  point.  I  therefore  call  your  attention  to  the  fact  that  the  only  evidence 
that  the  plaintiff  had  any  justification  for  supposing  the  engine  when  it  ap- 
proached the  crossing  was  preceded  by  a  man  to  give  warning  is  to  be  found 
in  his  own  testimony,  which  is  to  the  effect  that  upon  the  only  occasion  when 
he  saw  an  engine  come  out  of  the  doorway  and  approach  the  crossing  it  was 
preceded  by  such  an  individual.  So  that  the  fact  upon  which  this  point  is 
predicated  is  testified  to  by  the  plaintiff  alone.  Now,  if  the  case  is  put  upon 
that  point,  you  must  bear  in  mind  that  the  point  is  predicated  and  supported 
by  the  testimony  of  the  plaintiff  alone.  That  may  be  sufficient,  if  it  satisfies 
your  mind  fully,  in  view  of  the  other  evidence,  it  is.  But  you  must  not 
overlook  the  fact  that  this  is  the  testimony  of  the  plaintiff;  that  he  is 
interested  to  the  extent  of  all  involved  here,  and  must  remember  that  other 
witnesses  who  have  been  called,  who  are  disinterested,  and  who  spolie  upon 
this  subject  said  that  it  was  not  the  practice  so  to  warn  persons  of  the 
appioach  of  an  engine  to  that  crossing;  that  they  never  knew  it  to  be  done 
in  all  their  experience;  that  the  method  of  giving  such  warning  was  by 
means  of  a  whistle,  and  no  other.  It  is  for  you  to  say  whether  this  occurred 
as  the  plaintiff  has  testified,  or  whether  he  was  mistaken  respecting  it." 

The  proposition  embodied  in  the  plaintiff's  fourth  point  had  a  most 
important  relation  to  the  case.  The  court,  indeed,  went  so  far  as  to 
say  to  the  jury  that,  if  they  rendered  a  verdict  for  the  plaintiff,  "it  is 
not  at  all  improbable  that  it  will  be  based  upon  this  poinf  It  was, 
therefore,  a  matter  of  great  moment  to  the  plaintiff  that  the  instruc- 
tions of  the  court  should  be  accurate.  The  plaintiff's  statement  as 
to  what  he  saw  on  the  first  or  second  night  of  his  service  in  resjiect  to 
a  man  preceding  the  locomotive  as  it  issued  through  the  doorway  was 
circumstantial.  It  was  either  a  truthful  statement  or  a  fabrication. 
If  true,  it  was  a  great  fact  in  the  case,  to  which  the  jury  should  have 
given  the  most  serious  consideration  in  connection  with  the  evidence 
bearing  upon  the  defendant's  alleged  neglect  of  duty  to  the  plaintiff 
in  failing  to  give  him  warning  against  a  danger  which  was  not  obvious. 
As  we  have  seen,  the  court  said  that  "the  point  is  predicated  and  sup- 
ported by  the  testimony  of  the  plaintiff  alone,"  and  that  he  was  "inter- 
ested to  the  extent  of  all  involved  here,"  and  that  other  witnesses  "who 
are  disinterested,"  and  who  had  spoken  upon  this  subject,  said  "that  it 
was  not  the  practice  so  to  warn  persons  of  the  approach  of  the  engine 
to  that  crossing;  that  they  never  knew  it  to  be  done  in  all  their  ex- 
perience; that  the  method  of  f?iving  such  warning  was  by  means  of  a 
whistle,  and  no  other."  Evidently  these  instructions  were  calculated 
to  discredit  the  plaintiff  with  the  jury.  Now,  in  so  charging  the 
learned  judge  had  overlooked  the  testimony  of  the  brakeman  (Jnlien), 
who,  upon  cross-examination  by  the  defendant's  counsel,  had  testified 
thus: 

"Q.  Had  you  ever  known  anybody  to  run  ahead  of  the  locomotive?  A. 
When  they  are  in  there  loading  molds  off  the  front  of  the  foundry,  the  brake- 
man  alwiiys  walks  out  there.  Q.  Repeat  that  again.  A.  I  say  when  there 
is  molds  come  out  of  the  foundry,  and  get  put  off  at  the  other  crane,  the 
engine  lays  there  at  the  dump  empty,  and  the  brakeman  runs  ahead." 

This  testimony,  we  think,  tended  to  corroborate  the  plaintiff  in  his 
statement  as  to  what  he  had  observed.     In  view  of  this  evidence,  there 
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certainly  was  error  in  the  above  instmctions.  Moreover,  the  erroneons 
statements  of  the  court  upon  this  subject  were  extremely  hurtful  to 
the  plaintiff,  aud  perhaps  fatal  to  his  case.  The  bill  of  exceptions,  in- 
deed, shows  that  in  a  supplemental  charge  to  the  jury  the  court,  among 
other  things,  said: 

"And  you  have  been  sent  for  to  be  Informed  that  the  plaintilTs  counsel  has 
called  the  attention  of  the  court  to  a  few  lines  of  testimony  of  the  witness 
Julien,  called  by  him,  which  he  desires  you  to  hear  read.  I  told  you  that 
I  did  not  see  any  testimony  corroborative  of  the  plain tifTs  statement  that 
the  only  time  he  saw  the  engine  leave  the  building  and  cross  the  track  it 
was  preceded  by  a  man  to  ascertain  whether  the  track  was  clear.  The 
plaintiff's  counsel  thinks  there  is  such  corroboration  in  the  lines  which  he  wiU 
now  read  to  you.  [The  lines  were  then  read.]  After  reading,  the  court  said, 
this  testimony  had  not  impressed  it  as  it  had  the  counsel,  but  that  its  effect 
and  value  was  for  the  Jury,  to  whom  it  was  submitted." 

Was  this  a  suflacient  correction  of  the  error  into  which  the  court 
had  fallen?  We  are  constrained  to  answer  negatively.  The  plaintiff 
was  justly  entitled  to  an  unequivocal  withdrawal  of  the  previous  erFone- 
ous  statements  of  the  court  The  jury  may  well  have  understood  that 
no  retraction  whatever  was  intended,  but  that  the  court  adhered  to  the 
views  it  had  previously  expressed. 

We  now  turn  to  the  charge  of  the  court  upon  the  subject  of  the 
defendant's  alleged  negligence.  Here  it  will  be  necessary  for  us  to 
quote  the  major  part  of  the  instructions.  We  give  all  that  are  here 
material.     The  court  said: 

"In  the  case  before  us  the  plaintiff  charges  tliat  the  place  where  he  was  put 
to  work  was  dangerous,  and  unnecessarily  so.  The  only  cause  of  danger 
pointed  out  which  we  are  called  upon  to  consider  Is  that  arising  from  the 
railroad  crossing  where  he  was  injured.  If  any  other  cause  of  danger  ex- 
isted, it  Is  not  important,  because  it  did  not  contribute  to  the  injury.  The 
precaution  taken  by  the  defendants  to  guard  against  danger  at  this  crossing 
was  the  sounding  of  a  whistle  as  the  engine  approached  as  notice  of  the  ap- 
proach. This  is  the  usual  signal  adopted  for  such  purpose.  Unless,  therefore, 
the  circumstances  existing  at  this  crossing  were  such  as  to  render  this  method 
of  giving  warning  insufficient,  you  should  find  the  defendants  not  to  have 
been  careless  In  this  respect.  1  repeat:  Unless  the  circumstances  existing 
at  this  crossing  were  such  as  to  render  this  method  of  signaling  by  whistling 
insufficient,  you  cannot  properly  find  the  defendants  to  have  been  careless  In 
this  respect.  What  else  or  more  was  It  reasonable  to  expect  or  require  of 
the  defendants?  You  have  heard  the  evidence  on  the  subject,— a  description 
of  the  situation  and  surrounding  circumstances;  you  have  heard  the  discus* 
sion  of  it  by  counsel  on  one  side  and  on  the  other,  and  I  will  not  dwell  upon 
the  question.  Were  the  circumstances  at  this  crossing  such  as  to  require 
any  other  signal  than  tliat  established  by  the  rules  of  the  company?  Was  it 
insufficient?  Does  the  evidence  show  It  to  have  been  insufficient?  It  is 
the  usual  signal,  and,  so  far  as  appears,  the  universal  signal  at  railroad 
crossings  generally.  Was  there  anything  here  to  require  a  different  signal, 
or  an  additional  signal.  To  the  court  it  seems  that  the  sounding  of  the 
whistle  was  sufficient  to  render  the  crossing  reasonably  safe,  with  the  exer- 
cise of  proper  care  by  the  plaintiff,  with  knowledge  on  his  part  of  the  situation. 
The  case,  however,  is  submitted  to  you,  and  you  have  the  responsibUlty  of 
deciding  it.  Had  the  plaintiff  knowledge  of  the  situation,  or  was  the  de- 
fendant remiss  in  failing  to  impart  such  knowledge  to  him?  You  have  heard 
the  testimony  on  that  subject,— his  own  and  that  of  defendant's  witnesses.  He 
had  been  repeatedly  over  the  route,  back  and  forth,  on  which  he  worked.  He 
had  seen  the  railroad,  and  the  engine  and  cars  upon  it,  upon  one  occasion  at 
least.  Would  or  not  his  eyes  of  themselves  inform  him  fully  in  respect  to 
the  situation?    •    ♦    ♦    With  these  observations,  and  in  view  of  the  very 
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thorough  discussion  of  the  subject  by  counsel,  I  submit  to  you  the  question, 
were  tlie  defendants  guilty  of  negligence  in  the  respects  stated  as  complained 
of;  that  is,  in  not  providing  for  safety  at  that  crossing,  or  by  withholding,  or 
failing  to  give  proper  information  respecting  the  method  of  operating  the 
ears  upon  the  road  at  that  point?  I  feel  it  to  be  my  duty  to  say  to  you 
that  I  do  not  think  the  evidence  justifies  a  conclusion  that  the  defendants 
failed  in  their  duty  in  this  particular.  I  do  not  take  the  question  from  you. 
I  submit  it  to  you.  The  responsibility  will  be  upon  you  of  deciding  it  justly. 
But  you  ought  not  to  reach  a  conclusion  on  the  subject  without  exercise  of 
gn^at  care  and  the  best  judgment  you  possess.  You  cannot  undertake  to  say 
how  an  establishment  like  this  shall  be  constructed,  how  its  railroad  shall 
be  located,  what  will  answer  its  purposes,  and  what  will  not.  You  have  not 
the  Information  necessary  to  enable  you  to  form  a  reliable  judgment.  The 
real  question  here  in  this  respect  is^  whether  or  not  proper  warning  was  given 
to  this  man  at  that  crossing,  or  whether  he  was  misled  respecting  it  for  want 
of  proper  information.  These  are  the  questions,  and  the  only  questions, 
that  the  court  sees,  as  respects  this  branch  of  the  case;  and  I  repeat  what  I 
have  said,  that  in  the  judgment  of  the  court  the  evidence  on  one  side  and 
the  other,  properly  considered,  does  not  justify  a  conclusion  that  the  defendant 
omitted  or  failed  in  any  part  of  its  duty  in  this  matter.  I  repeat,  however, 
so  that  you  will  not  misunderstand  me,  that  the  question  is  one  of  fact,  which 
is  submitted  to  you." 

Touching  these  instructions,  our  first  observation  is  that  no  refer- 
ence is  here  made  by  the  court  to  the  highly  important  evidence 
tending  to  show  that  this  crossing  was  considered  by  the  defendant 
itself  a  place  of  peculiar  danger,  and  that  it  was  customary  to  give 
particular  warning  of  that  danger  to  new  and  inexperienced  work- 
men. We  find  no  allusion  whatever  to  this  evidence  in  any  part  of 
the  charge.  This  omission  is  the  more  to  be  regretted  because  the 
proof  was  that  the  plaintiff  had  not  been  warned.  Again,  the  atten- 
tion of  the  jury  was  not  here  directed  to  the  fact  that  the  plaintiff 
was  a  new  and  inexperienced  hand,  whose  term  of  service  had  been 
very  brief,  extending  only  into  the  fourth  night.  Indeed,  the  charge 
assumed  that  the  plaintiff  had  acquired  full  knowledge  by  observa- 
tion. Furthermore,  the  court  made  no  mention  in  detail  of  the  un- 
usual facts  relating  to  the  crossing  and  the  manner  of  its  use,  which 
we  have  recited.  Yet,  without  close  attention  to  the  special  circum- 
stances, the  jury  could  not  rightly  determine  whether  the  defendant 
had  acted  with  due  prudence,  and  with  reasonable  regard  to  the 
safety  of  the  plaintiff.  In  all  these  particulars  we  are  obliged  to  say 
that  the  instructions  of  the  court  were  incomplete  and  inadequate. 

Then,  again,  the  court,  in  effect,  charged  the  jury  that  the  defend- 
ant had  performed  its  whole  duty  when  it  sounded  a  whistle  in  ap- 
proaching the  crossing,  although  the  uncontradicted  proof  was  that 
such  signal  was  given  when  the  locomotive  was  invisible  to  one  ap- 
proaching the  crossing:,  and  was  given  inside  the  mill,  where  other 
locomotives  were  continually  giving  like  signals.  In  view  of  the 
exceptional  facts,  the  instructions  upon  this  point,  we  think,  were  too 
favorable  to  the  defendant. 

Still  further,  the  court  said:  "You  cannot  undertake  to  say  how  an 
establishment  like  this  shall  be  constructed,  how  its  railroad  shall 
be  located,  what  will  answer  its  purposes,  and  what  will  not.  You 
have  not  the  information  necessary  for  you  to  form  a  reliable  judg- 
ment.'* This  instruction,  it  seems  to  us,  was  calculated  to  mislead  the 
jury.  It  might  not  have  misled  a  trained  lawyer,  but  its  effect  on  a 
31  C.O.A.— 24 
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jury  might  well  be  to  unduly  restrict  legitimate  inquiry.  As  we 
have  already  said,  tKe  determination  of  the  facts  of  this  case  was 
peculiarly  for  the  jury,  and  it  was  their  province  to  consider  all  the 
circumstances  and  surroundings. 

Instructions  which,  taken  as  a  whole,  are  calculated  to  mislead  the 
jury  as  to  the  character  of  the  evidence  necessary  to  prove  the  issue 
on  one  side,  are  erroneous.  Rea  v.  Missouri,  17  Wall.  532,  543. 
Reversible  error  exists  if  the  general  effect  of  a  charge  tends  to  with- 
draw from  the  consideration  of  the  jury  material  evidence.  Hall  v. 
Weare,  92  U.  S.  728.  If  an  instruction  fails  to  present  with  suflScient 
distinction  a  material  fact  which  may  have  a  controlling  effect,  there 
is  ground  for  reversal.  Ayres  v.  W^ltson,  113  U.  S.  594,  609,  5  Sup. 
Ct.  641.  It  is  error  for  the  court  to  submit  the  evidence  and  theory  of 
one  party  prominently  and  fully  to  the  jury  and  not  call  their  atten- 
tion to  the  main  points  of  the  opposite  partv's  case.  Canal  CJo.  v. 
Harris,  101  Pa.  St.  80;  Reichenbach  v.  Ruddach,  127  Pa.  St  564,  595, 
18  Atl.  432;  Young  v.  Merkel,  163  Pa.  St.  513,  520,  30  Afl.  196. 

Upon  the  subject  of  alleged  contributory  negligence  on  the  part 
of  the  plaintiff  the  court  charged  the  jury  as  follows: 

"Aside  altogether  from  the  questions  whether  the  defendant  was  guilty  of 
fault  or  negligence,  could  the  plaintiff,  by  the  exercise  of  such  care  as  a 
man  should  exercise  under  such  circumstances  where  there  is  danger,  by  the 
exercise  of  such  care  have  seen  or  heard  the  engine?  One  of  the  witnesses 
caUed,  who  appears  to  be  entirely  disinterested,— though  you  wUl  say  how 
much  confidence  should  be  reposed  In  his  testimony,— says  that  he  saw  the 
plaintiff  approach  the  railroad  on  this  occasion,  saying  that  he  saw  him  back 
some  distance  from  the  track,  describing  the  situation.  He  says  he  heard 
the  whistle  of  the  engine,  and  knew  that  it  was  coming;  that  he  watched 
the  n\fLn  come  steadily  on,  apparently  without  looking,  and  certainly  without 
stopping,  passed  directly  on  the  track  in  front  of  the  engine,  and  was  struck. 
Now,  is  that  so?  If  it  is,  there  can  be  no  question  about  his  negUgence.  In 
a  situation  like  that  it  was  his  duty  to  be  on  his  guard.  There  is  nothing 
in  the  case  that  excuses  him  from  the  exercise  of  proper  care.  If  he  did  pass 
steadily  on  from  the  point  where  this  witness  saw  him,  as  the  witness  says 
he  did,  without  taking  any  precaution  to  guard  himself  against  the  danger 
of  coming  into  collision  with  the  engine,  there  cannot,  in  the  judgment  of 
the  court,  be  any  room  for  doubt  that  he  was  guilty  of  contributory  negli- 
gence. He  says  that  he  stopped  and  looked  and  listened.  It  is  for  you  to 
say  whether  that  is  the  case.  The  witness  to  whom  I  refer  says  that  he  did 
not,  and  he  is  apparently  disinterested.    ♦    ♦    ♦" 

We  here  note,  first,  that  the  court  made  an  inadvertent  mistake  in 
saying  that  the  plaintiff  had  testified  that  he  had  stopped  before 
crossing  the  raOway  track.  The  plaintiff  did  not  so  testify,  bat 
stated  the  reverse.  In  consequence  of  this  misapprehension,  the 
court  submitted  to  the  jury  a  question  of  veracity  as  between  the 
plaintiff  and  the  witness  Jacoby.  No  such  issue,  however,  could 
be  raised  properly,  for  the  supposed  discrepancy  in  the  testimony  of 
the  plaintiff  and  that  of  the  other  witness  did  not  exist.  But, 
aside  altogether  from  this  inaccurate  statement,  we  are  not  able 
to  concur  in  the  views  of  the  court  upon  the  question  of  the  plain- 
tiff's alleged  contributory  negligence  in  not  stopping  before  he  at- 
tempted to  cross  the  railway  track.  In  substance  and  effect  the 
court  charged  the  jury  that,  if  the  plaintiff  did  not  stop,  he  was 
guilty  of  contributory  negligence.  Now,  the  "stop,  look,  and  listen" 
rule  regulating  the  conduct  of  a  traveler  upon  a  highway  when  about 
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to  cross  a  railroad  track  is  not  the  criterion  by  which  to  determine 
the  d^ree  of  care  which  was  incumbent  upon  the  plaintiff.  The 
difference  between  an  ordinary  railroad  traversed  by  trains  run- 
ning at  high  rates  of  speed  and  the  defendant's  private  railway  in 
structure,  equipment,  location,  and  use  is  so  great  that  the  general 
rule  governing  the  crossing  of  the  former  is  not  applicable  to  the 
latter.  Again,  the  relation  between  the  plaintiff  and  the  defend- 
ant was  very  different  from  that  which  exists  between  a  railroad 
company  and  a  traveler .  upon  a  highway  crossing  the  railroad. 
The  defendant  set  the  plaintiff  to  work  upon  its  wheelbarrow  run- 
way, which  crossed  its  railway  track,  and  the  plaintiff,  in  the  per- 
formance of  his  work,  necessarily  crossed  the  railway,  not  upon  the 
implied  invitation  of  the  defendant  simply,  but  by  its  direction. 
The  defendant  was  under  a  legal  obligation  not  to  expose  its  serv- 
ant, when  conducting  its  business,  to  unnecessary  peril  against 
which  he  might  have  been  guarded  bv  reasonable  diligence  on  the 
part  of  the  defendant.  Hough  v.  Railway  Co.,  100  U.  S.  213,  217. 
The  plaintiff  had  a  right  to  assume  that  the  defendant  would  not 
subject  him  to  needless  danger,  and  hence  his  watchfulness  would 
naturally  be  diminished.  The  plaintiff  was  bound  only  to  observe 
reasonable  care  to  avoid  danger  which  was  obvious,  or  which  was 
known  to  him,  or/)f  which  he  might  have  acquired  knowledge  by  the 
exercise  of  proper  attention.  Whether  the  plaintiff  was  guilty  of 
contributory  negligence  was  a  question  for  the  determination  of 
the  ijury  upon  a  consideration  of  the  peculiar  circumstances  sur- 
rounding the  case  and  in  the  light  of  all  the  evidence. 

We  find  support  for  these  views  in  the  opinion  of  the  supreme 
court  of  the  United  States  in  the  recent  case  of  Warner  v/  Rail- 
road Co.,  168  U.  S.  339,  347,  18  Sup.  Ct.  68,  where  it  was  held  that 
the  rule  requiring  a  traveler  upon  a  highway  in  crossing  a  railroad 
to  stop  and  use  his  eyes  and  ears  to  ascertain  whether  a  train  is 
approaching  did  not  apply  to  a  person  who  was  crossing  a  track  at 
a  station  to  get  on  a  train.  The  court  said  that  the  person  so  cross- 
ing the  railroad  did  so  upon  the  implied  invitation  of  the  railroad 
company,  and  that,  while  such  implied  invitation  would  not  ab- 
solve him  from  the  duty  to  exercise  care  and  caution  in  avoiding 
danger,  ^^nevertheless  it  certainly  would  justify  hira  in  assuming 
that,  in  holding  out  the  invitation  to  board  the  train,  the  corpora- 
tion had  not  so  arranged  its  business  as  to  expose  him  to  the  hazard 
of  danger  to  life  and  limb  unless  he  exercised  the  very  highest  de- 
gree of  care  and  caution.'*  The  court  added  that  the  railroad  com- 
pany, in  giving  the  invitation,  must  be  presumed  to  have  taken  into 
view  the  state  of  mind  and  of  conduct  which  would  be  engendered 
by  the  invitation;  and  the  court  held  that  it  was  a  question  for 
the  jury,  under  all  the  circumstances,  whether  the  plaintiff's  intes- 
tate was  chargeable  with  contributory  negligence. 

The  judgment  is  reversed,  and  the  cause  is  remanded  to  the  cir- 
cuit court  with  direction  to  set  aside  the  verdict  and  grant  a  new 
trial. 

DALLAS,  Circuit  Judge,  dissents. 


Digitized  by 


Google 


372  31  C.  C.  A.  REPORTS. 

BRADFORD,  District  Judge  (concurring).  I  fully  concur  in  the 
conclusion  reached  by  the  presiding  judge  that  the  judgment  below 
be  reversed,  the  verdict  set  aside  and  a  new  trial  granted.  There  is, 
however,  one  feature  of  the  case  not  particularly  dealt  with  in  his 
opinion,  which  has  impressed  me  with  great  force,  and,  as  much  as 
any  other  consideration,  has  convinced  me  that  there  was  reversible 
error  in  the  charge  delivered  to  the  jury  in  the  court  below.  There 
was  no  evidence  showing  or  tending  to  show  that  the  defendant  had, 
at  or  prior  to  the  time  the  plaintSf  waa  injured,  either  adopted  or 
promulgated  any  rule  requiring  any  person,  at  the  time  when  a  loco- 
motive, with  or  without  cars  attached  to  it,  was  about  to  emerge  from 
the  defendant's  mill  and  cross  the  wheelbarrow  runway  where  the 
plaintifif  was  injured,  to  be  stationed  at  the  doorway  or  to  precede  the 
locomotive  or  cars  in  order  to  give  warning  to  such  persons  as  might 
be  engaged  in  wheeling  brick  or  other  material  along  the  runway 
path.  The  evidence  does  not  disclose  any  such  practice  in  relation 
to  this  subject  as  to  permit  a  legitimate  inference  that  such  a  rule 
existed;  and  the  witnesses  Tomaney  and  Julien  testified  that  there 
was  no  such  rule.  Nor  was  there  any  evidence  showing  or  tending 
to  show  the  existence  of  any  rule  requiring  a  locomotive  or  car,  about 
to  pass  from  the  mill  and  cross  the  runway,  to  stop  at  the  doorway 
before  proceeding  further.  The  runway,  together  with  other  paths 
in  the  mould  yard,  was  maintained  by  the  defendant  for  the  use  of  its 
operatives  in  performing  the  work  for  which  they  were  employed. 
The  doorway  through  which  the  car  passed  and  struck  the  plaintiff 
was  ten  feet  and  eight  inches  wide  in  the  clear.  From  the  plane  of 
the  outside  of  the  wall,  where  the  doorway  was  situated,  to  a  point 
in  the  middle  of  the  runway  as  it  crossed  the  narrow  gauge  railway 
track,  was  a  distance  of  seven  feet  and  one  inch.  The  evidence  shows 
that  the  rate  of  speed  of  locomotives  emerging  from  the  doorway  and 
crossing  the  runway  was  from  four  to  six  miles  an  hour.  If  the 
speed  of  a  locomotive  or  car  coming  out  of  the  doorway  be  taken  at 
an  average  of  five  miles  an  hour,  the  distance  between  the  doorway 
and  the  center  of  the  runway  crossing  would  be  traversed  in  less  than 
one  second.  At  the  time  the  plaintiff  was  injured  the  locomotive 
came  out  of  the  doorway  at  its  usual  rate  of  speed.  Wooley,  the 
superintendent  of  the  mill,  testified  that  the  locomotive,  which  came 
through  the  doorway  at  the  time  of  the  plaintiff's  injury,  was  nine- 
teen feet  and  four  and  one-half  inches  long,  and  that  in  his  judgment, 
at  the  rate  of  speed  at  which  such  engines  move,  namely,  from  four  to 
six  miles  an  hour,  they  could  be  stopped  in  about  their  own  length, 
and  that  that  would  be  a  very  quick  stop.  He  further  testified  to 
the  effect  that  about  the  time  the  plaintiff  was  injured  a  locomotive 
would  come  out  of  and  return  through  the  doorway  about  seventy 
one  times  in  the  course  of  one  night;  that  in  the  course  of  twenty- 
four  hours  about  eight  hundred  crossings  of  the  narrow  gauge  track 
where  the  plaintiff  was  injured  were  made  by  operatives  of  the  de- 
fendant; and  that  nearly  as  many  crossings  were  made  at  that  point 
at  night  as  in  day  time.  He  further  testified:  "Q.  I  have  understood 
you  to  say,  in  answer  to  Mr.  Demming,  that  there  were  new  and  old 
men  among  these  men  who  wheel  the  barrows?     A.  Yes,  sir.      Q. 
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Can  you  give  any  idea  of  the  proportion  you  always  have  of  new  men 
on  these  jobs?  A.  I  could  hardly  say  that.  There  is  hardly  a  day 
j)asses  that  we  have  not  a  new  man  or  two  or  three  or  four/'  He 
further  testified  to  the  effect  that  it  was  the  custom  to  put  new  men 
at  such  work  as  would  compel  them  to  use  the  runway  and  crossing 
in  question,  and  that  he,  the  witness,  was  in  the  habit  of  so  putting 
new  men  at  work  at  that  place.  There  is  evidence  to  the  effect  that 
sometimes  a  locomotive  pulled  a  car  or  cars  and  at  other  times  pushed 
a  car  or  cars  through  the  doorway  in  question  across  the  runway. 
When  the  plaintiff  was  injured  the  locomotive  was  pushing  a  car 
laden  with  moulds.  No  person  was  on  the  car,  nor  did  it  carry  a 
light.  Wooley  testified  that  the  moulds  carried  out  in  the  cars  were 
''hot;  a  very  dull  red  and  dark."  Such  cars  pushed  by  the  locomo- 
tive, in  so  far  as  they  intervened  between  the  vision  of  a  person 
standing  at  the  point  where  the  plaintiff  was  injured  and  a  locomotive 
pushing  such  car,  of  course,  rendered  the  locomotive  invisible  to  him. 
It  appears  from  the  evidence  that  the  mould  yard  was  used  principally 
for  the  purpose  of  cooling  the  hot  moulds  which  were  taken  from  the 
mill;  water  being  turned  on  the  moulds  for  that  purpose.  The 
cooling  of  the  moulds  in  this  manner  resulted  in  large  quantities  of 
steam  which  either  hung  over  the  yard  or  was  carried  in  one  direction 
or  another  by  the  wind.  Tomaney  testified  to  the  effect  that  the 
steam  from  the  moulds  obscured  the  electric  light  hung  in  the  mould 
yard.  There  was  some  conflict  of  testimony  as  to  the  extent  to 
which  the  light  was  thus  obscured,  it  appears  from  the  evidence 
that  the  customary'  means  of  warning  persons  in  the  ipould  yard  of  the 
approach  of  locomotives  or  cars  from  the  mill  was  blowing  the  whis- 
tle of  the  locomotives  while  within  the  mill  and  some  twenty  five  feet 
from  the  doorway.  While  two  such  locomotives  called  dinkey  engines 
were  employed  in  and  about  the  mill  and  mould  yard  of  the  de- 
fendant at  the  time  the  plaintiff  met  with  his  injury,  usually  three 
such  locomotives  were  used.  The  operations  carried  on  in  the  mill 
were  of  such  nature  as  to  produce  a  confusion  and  mingling  of  loud 
noises  of  various  kinds  incident  to  a  mill  of  that  character.  To- 
maney testified  that  there  were  noises  in  the  mill  from  stationary 
engines  and  bessemer  cupolas.  Julien  testified  to  the  effect  that 
the  three  locomotives  whistled  "every  place  wherever  they  go"; 
that  they  whistled  both  when  they  passed  out  of  the  mill  and  when 
they  passed  into  the  mill;  that  they  whistled  as  they  passed  back 
and  forth  within  the  mill,  when  not  intending  to  pass  out;  and  that 
the  locomotives  "always  whistle,  they  are  always  going,  never  stop." 
Under  the  circumstances  disclosed  and  especially  in  view  of  the 
proximity  of  the  runway  crossing  to  the  doorway,  it  is  evident  that 
the  custom  of  signaling  by  whistle  was  not  calculated  adequately  to 
protect  an  inexperienced  operative,  such  as  the  plaintiff  was,  hav- 
ing occasion  to  use  the  runway  crossing;  and  this  is  all  the  more  ap- 
parent in  view  of  the  fact  that  at  most  only  two  or  three  seconds 
could  elapse  between  the  time  when  a  person  on  the  runway  cross- 
ing within  one  foot  of  the  nearer  rail  could,  under  the  most  favor- 
able circumstances,  first  see  a  car  or  locomotive  coming  round  the 
sharp  curve  on  its  way  out  of  the  mill,  and  its  reaching  the  spot 
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where  he  stood.  On  the  runway  crossing  lurked  sudden  death  or 
mutilation  for  those  who  used  it  without  exercising  the  utmost 
vigilance.  An  operative,  wheeling  a  heavily  laden  barrow  six  feet 
long  and  stumbling  or  making  a  misstep  while  a  locomotive  or  car 
was  moving  on  its  way  out  of  the  mill,  would  incur  grave  peril  of 
loss  of  life  or  limb.  The  runway  crossing  was,  by  reason  of  the 
mode  in  which  the  defendant  carried  on  its  operations,  a  peculiarly 
hazardous  place.  There  was  some  evidence  relating  to  the  nature  of 
the  caution  generally  given  to  new  men  about  the  danger  resulting 
from  the  movements  of  locomotives.  This  evidence,  however,  is 
vague,  indefinite  and  unsatisfactory.  Barnes,  the  foreman  of  the 
bessemer  department,  testified:  "As  a  rule  I  generally  cautioned 
the  men  about  the  tracks  to  be  crossed  and  the  locomotive  coming 
out  on  the  tracks."  Wooley  testified:  "Q.  Isn't  it  your  habit  to 
warn  those  men  in  regard  to  locomotives  when  they  are  employed? 
A.  The  foremen  generally  warn  them.  Q.  As  a  matter  of  fact,  they 
are  all  supposed  to  be  warned,  are  they  not?  A.  Ko;  I  can't  say 
that.  Q.  It  is  the  custom  to  warn  them  all,  is  it  not?  A.  Not  par- 
ticularly about  the  locomotives,  no,  no  more  than  anything  else  about 
the  works.  Q.  You  warned  them  in  regard  to  all  the  dangers  of 
their  employment?  A.  Of  their  employment.  *  *  *  Q.  You  al- 
so said  in  answer  to  Mr.  Demming  that  it  was  your  custom  generally 
to  warn  men.  What  kind  of  warning  do  you  give  them?  A.  If  the 
foreman  hires  a  man,  he  turns  them  over  to  the  gang  in  which  he  ia 
to  work,  and  the  man  understands  it,  without  being  told  every  time, 
to  tell  him  what  the  work  is,  and  he  can  certainly  see  without  be- 
ing told,  although  he  is  very  often  told,  and  I  think  as  a  rule  told, 
where  the  dangers  are,  if  there  are  any  particular  ones,  and  to  avoid 
them."  In  point  of  fact  the  evidence  does  not  disclose  that  the  plain- 
tiff was  cautioned  at  or  after  the  time  of  his  employment  by  the  de- 
fendant. On  the  contrary,  the  testimony  shows  that  he  was  not* 
Such  a  caution  or  warning  as  is  above  indicated,  had  it  been  given, 
was  manifestly  inadequate  and  of  little  importance  in  so  far  as  the 
runway  crossing  is  concerned.  Certainly  every  person  of  full  age 
and  sound  mind,  who  has  seen  locomotives  or  cars  moving  along 
tracks,  is  supposed  to  know  that  if  he  steps  on  the  railway  directly 
in  front  of  an  approaching  locomotive  or  car  and  remains  there 
until  struck,  he  will  be  liable  to  loss  of  life  or  limb.  And  so  every 
reasonable  man  must  regard  a  railway,  which  is  operated,  as  in  it- 
self a  warning  of  danger,  putting  him  on  his  guard.  But  the  giving 
of  information  only  as  to  these  points  is  of  small  avail.  Any  sane 
adult  possesses  such  knowledge  without  instruction  from  his  em- 
ployer. It  appears  from  the  evidence  that  the  only  rule  established 
by  the  defendant  for  the  protection  of  operatives  using  the  runway 
crossing  ajjainst  locomotives  or  cars  emerging  from  the  doorway, 
was  that  a  whistle  should  be  given  by  the  locomotive  as  a  signal  of 
its  approach.  But  this  signal,  in  view  of  the  physical  environments 
of  the  runway  crossing  and  the  noisy  din  and  confusion  of  whistles 
within  the  mill,  was,  in  my  judgment,  clearly  an  inadequate  caution 
or  warning  to  new  and  inexperienced  operatives  using  that  crossing 
and  unable  properly  to  locate  and  distinguish  the  sounds  within  the 
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mill.  The  evidence  does  not  show  the  existence  of  any  rule  re- 
qairing  operatives  about  to  use  the  runway  crossing  to  stop  before 
going  upon  it  And,  had  any  such  rule  existed,  it  would  be  proper 
for  the  jury  to  pass  on  its  sufficiency  with  respect  to  inexperienced 
employes.  For  a  man,  burdened  with  a  heavily  laden  wheelbarrow, 
undertaking,  even  after  stopping  to  go  across  the  tracks,  was  liable 
to  be  struck  and  killed  within  one  second  from  the  time  a  car  or 
locomotive  should  project  beyond  the  doorway,  and  within  two  or 
three  seconds  from  the  time  when,  under  the  most  favorable  circum- 
stances, he  could  have  seen  from  the  crossing  the  approach  of  a 
locomotive  or  car.  It  could  hardly  be  expected,  and  evidently  was  not 
intended  by  the  defendant,  that  operatives  before  crossing  the  tracks 
should  leave  their  wheelbarrows  and  go  through  the  doorway,  to  as- 
certain whether  a  car  or  locomotive  was  approaching.  There  was 
no  rule  that  this  should  be  done;  the  defendant  relying  only  on 
the  whistle  as  a  signal.  Owing  to  the  large  number  of  crossings 
made  each  night,  it  was  probably  impracticable  that  it  should  be 
done.  And  if  it  had  been  done,  the  operatives  would,  on  returning  to 
their  wheelbarrows,  have  been  subject  practically  to  the  same  peril 
as  if  it  had  not  been  done.  New  and  inexperienced  operatives  were 
entitled  to  a  reasonably  proper  and  sufficient  warning  of  the  peril, 
and  such  a  warning  does  not  mean  a  general  warning  to  look  out  for 
cars  and  locomotives  given  at  the  inception  of  the  employment,  but, 
in  a  case  like  this,  a  reasonable  and  sufficient  warning  given  to  the 
operatives  at  the  time  a  locomotive  or  car  was  about  to  cross  the 
runway.  The  warning  should  have  been  timely,  and  the  approach 
of  a  locomotive  or  car  marked  the  right  time.  An  obviously  proper 
rule  for  the  giving  of  such  warning  would  have  required  an  oper- 
ative, when  a  locomotive  or  car  was  about  to  emerge  from  the  mill, 
to  be  stationed  at  the  doorway  or  to  precede  the  locomotive  or  car. 
In  such  case,  it  would  not  have  been  necessary  that  a  locomotive  or 
car,  about  to  pass  from  the  mill  across  the  runway,  should  stop. 
WTiile  the  defendant  was  not  an  insurer  of  the  safety  of  the  plain- 
tiff at  the  time  he  received  his  injuries,  and  while  the  plaintiff,  when 
he  entered  the  service  of  the  defendant,  assumed  the  ordinary  and 
usual  risks  of  his  employment,  including  the  risk  of  injury  from  the 
negligence  of  his  fellow  servants,  in  the  absence  of  negliijence  on 
the  part  of  the  defendant  in  their  selection  or  retention,  he  did  not 
assume  any  risk  resulting  from  the  defendant's  negligence,  nor  had 
the  defendant  any  right  to  expose  him  to  unusual  and  unnecessary 
peril  against  which  the  defendant  by  the  exercise  of  reasonable  care 
could  guard  him.  The  plaintiff  had  the  right  to  assume  that  he 
would  not  be  exposed  to  such  peril.  The  evidence  does  not  show 
any  necessity  for  the  maintenance  of  the  runway  and  runway  cross- 
ing in  such  close  proximity  to  the  mill.  Had  the  plaintiff's  service 
in  the  employ  of  the  defendant  been  of  long  continuance,  and  had 
he  become  thoroughly  familiar  with  the  noises  in  the  mill  and  the 
mode  in  which  the  defendiint  operated  its  cars  and  locomotives  when 
passing  through  the  doorway,  a  case  materially  different  from  the 
one  in  hand  might  be  presented.  But  the  plaintiff,  as  a  new  and 
inexperienced  operative,  had  a  right  to  rely  upon  greater  care,  con- 
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fiideration  and  protection,  than  he  received  from  the  defendant.  It 
was  his  right  that  the  defendant  should  use  reasonable  care  and  pre- 
caution for  his  protection  at  the  runway  crossing. 

In  Improvement  Co.  v.  Stead,  95  U.  S.  161,  Mr.  Justice  Bradley, 
delivering  the  unanimous  opinion  of  the  court,  in  speaking  of  a 
railway  grade  crossing  on  a  common  road,  said: 

"The  train  has  the  preference  and  right  of  way.  But  it  is  bound  to  give 
due  warning  of  its  approach,  so  that  the  wagon  may  stop  and  allow  it  to  pass, 
and  to  use  every  exertion  to  stop  if  the  wagon  is  inevitably  in  the  way.  Such 
warning  must  be  reasonable  and  timely.  But  what  is  reasonable  and  timely 
warning  may  depend  on  many  circumstances.  It  Cannot  be  such,  If  the 
speed  of  the  train  be  so  great  as  to  render  it  unavailing.  The  explosion  of 
a  cannon  may  be  said  to  be  a  warning  of  the  coming  sliot;  but  the  velocity 
of  the  latter  generally  outstrips  the  warning.  The  speed  of  a  train  at  a  cross- 
ing should  not  be  so  great  as  to  render  unavailing  the  warning  of  Its  whistle 
and  bell;  and  this  caution  is  especially  applicable  when  their  sound  is  ob- 
structed by  winds  and  other  noises,  and  when  intervening  objects  prevent 
those  who  are  approaching  the  railroad  from  seeing  a  coming  train.  In  such 
cases,  if  an  unslackened  speed  is  desirable,  watchmen  should  be  stationed  at 
the  crossing." 

So,  here,  the  defendant,  in  view  of  the  surroundings  of  the  runway 
crossing,  should  have  adopted  and  promulgated  a  rule  for  the  pro- 
tection of  new  and  inexperienced  operatives  requiring  someone  to 
stand  at  the  doorway  or  precede  locomotives  or  cars  emerging  from 
the  mill.  Had  the  defendant  adopted  and  promulgated  such  a  rule 
and  used  reasonable  circumspection  to  secure  its  enforcement  at  all 
times,  the  negligent  omission  of  the  operative  or  operatives  de- 
tailed or  designated  for  that  purpose  in  any  given  instance  to  carry 
out  the  rule,  might  be  considered  negligence  with  respect  to  an 
executive  detail  of  the  operation  of  the  defendant's  plant,  and,  as 
such,  not  to  involve  the  defendant  in  any  liability  for  an  injury 
received  through  such  negligent  omission.  But  it  is  unnecessary 
to  further  pursue  this  particular  branch.  In  my  judgment,  the 
defendant  was  culpably  negligent,  with  respect  to  the  plaintiff,  in 
not  establishing  such  a  rule.  The  above  points  relating  to  the  neg- 
ligence of  the  defendant,  if  not,  indeed,  sufficient  to  establish  such 
negligence  as  a  matter  of  law,  should  certainly  have  been  freely 
and  fully  left  for  consideration  by  the  jury.  Were  they  so  left? 
If  not,  in  view  of  their  important  bearing  upon  the  case,  there  was 
reversible  error.  In  Starr  v.  U.  S.,  153  U.  S.  614,  14  Sup.  Ct  923, 
Chief  Justice  Fuller,  delivering  the  opinion  of  the  court,  in  speaking 
of  the  proper  functions  of  a  judge  in  charging  juries,  said: 

"But  he  should  take  care  to  separate  the  law  from  the  facts  and  to  leave  the 
latter  in  unequivocal  terms  to  the  Judgment  of  the  Jury  as  their  true  and 
peculiar  province.  McLanahan  v.  Insurance  CJo.,  1  Pet  170,  182.  As  the 
Jurors  are  the  triers  of  facts,  expressions  of  opinion  by  the  court  should  be  so 
guarded  as  to  leave  the  Jury  free  In  the  exercise  of  their  own  Judgments. 
They  should  be  made  distinctly  to  understand  that  the  Instruction  is  not 
given  as  to  a  point  of  law  by  which  they  are  to  be  governed,  but  as  a  mere 
opinion  as  to  the  facts  to  which  they  should  give  no  more  weight  than  it  was 
entitled  to." 

The  seventh  assignment  of  error  is  as  follows: 

*'(7)  The  learned  Judge  erred  in  instructing  the  Jury  as  follows:  I  feel 
it  to  be  my  duty  to  say  to  you  that  I  do  not  think  the  evidence  Justifies  a 
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conclusion  that  the  defendants  failed  In  their  duty  In  this  particular.  I  do 
not  take  the  question  from  you;  I  submit  it  to  you;  the  responsibility  will 
be  upon  you  of  deciding  it  Justly.  But  you  ought  not  to  reach  a  conclusion 
on  the  subject  without  the  exercise  of  great  care,  and  the  best  judgment  you 
possess.  You  cannot  undertalte  to  say  how  an  establishment  lilje  this  shall 
be  constructed,  how  the  railroad  shall  be  located,  what  will  answer  Its  pur- 
poses, and  what  will  not.  You  have  not  the  information  necessary  to 
enable  you  to  form  a  reliable  judgment.  The  real  question  here  in  this 
respect  is,  whether  or  not  proper  warning  was  given  to  this  man  at  that 
crossing,  or  whether  he  was  misled  respecting  it,  for  want  of  proper  informa- 
tion. These  are  the  questions,  and  the  only  questions  that  the  court  sees 
as  respects  this  branch  of  the  case,  and  I  repeat  what  I  have  said,  that  in 
the  judgment  of  the  court,  the  evidence  on  one  side  and  the  other,  properly 
considered,  does  not  justify  a  conclusion  that  the  defendant  omitted,  or  failed 
in,  any  part  of  its  duty  in  this  matter.  I  repeat,  however,  so  that  you  will 
not  misunderstand  me,  that  the  question  is  one  of  fact,  which  is  submitted 
to  you.  If  you  find  that  the  defendants  were  not  negligent,  your  verdict  will 
be  In  their  favor.'  " 

The  learned  judge  below,  in  this  portion  of  the  charge  was  deal- 
ing principally  with  the  sufficiency  of  a  locomotive  whistle  as  a 
warning  of  danger  and  with  the  knowledge  of  the  plaintiff  of  the 
situation  generally.  On  these  points,  while  expressing  his  opinion 
adversely  to  the  plaintiff,  the  learned  judge  nevertheless  left  them 
for  the  decision  of  the  jury.  But  language  was  used  which  virtually 
took  away  from  the  jury  the  right  to  determine  whether  the  defend- 
ant was  not  culpably  negligent  toward  the  plaintiff,  in  failing  to 
adopt  a  rule  requiring  warning  to  be  given  of  the  approach  of  a  loco- 
motive or  car  by  an  operative  stationed  at  the  doorway,  or  preceding 
the  locomotive  or  car.     The  learned  judge  said : 

"You  cannot  undertake  to  say  how  an  establishment  Uke  this  shall  be  con- 
structed, how  the  railroad  shaU  be  located,  what  will  answer  its  purposes, 
and  what  wIU  not.  You  have  not  the  information  necessary  to  enable  you 
to  form  a  reliable  judgment'* 

The  jury  was  thus  told  in  effect  that  they  had  not  the  informa- 
tion or  the  power  to  decide  whether  the  defendant  was  not  at  fault 
for  omitting  to  adopt  such  a  rule  as  is  above  indicated.  The  jury, 
however,  in  my  judgment,  had  that  right.  Neither  the  rule  of  dam- 
num absque  injuria  nor  any  other  principle  of  the  law  deprived 
the  jury  of  that  right.  I  am,  therefore,  of  the  opinion  that  fatal 
error  was  conmiitted  which  requires  the  reversal  of  the  judgment  of 
the  court  below  and  the  granting  of  a  new  trial. 

With  respect  to  alleged  error  in  the  charge  touching  contribu- 
tory negligence  I  fully  concur  with  the  presiding  judge  in  his  views 
on  that  subject. 
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(88  Fed.  48.) 

BADGER  SILVER  MIN.  CO.  T.  DRAKB. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  12,  1898.) 

No.  633. 

1.  Vbndor  and  Pdrchasbr— Construction  of  Land  Contract. 

A  contract  under  seal,  by  which  one  party  agrees  to  sell  and  another 
agrees  to  buy  certain  lands  and  other  property,  which  proTides  for  delivery 
of  the  property  and  payment  therefor,  and  the  deposit  of  deeds  in  escrow 
for  delivery  upon  completion  of  the  payments,  is  a  contract  of  sale,  and 
not  a  contract  for  sale. 

a.  Principal  and  Agbnt— Undisclosed  Principal. 

PlalntifT's  assignor,  by  contract  under  seal,  sold  land  to  an  agent,  who 
contracted  in  his  own  name  without  disclosing  his  principal  Held  that, 
on  default  of  payments,  the  plaintiff  had  no  right  of  action  against  the 
principal  afterwards  discovered. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Florida. 

This  action  was  brought  by  the  plaintiff  in  error  against  A.  M. 
Drake  and  Levy  Mayer  in  the  circuit  court  of  Suwannee  county,  Fla., 
and  removed  to  the  federal  court,  no  service  being  had  upon  Mayer. 

The  action  was  brought  upon  the  following  contract: 

This  agreement,  made  at  Milwaul^ee,  in  the  state  of  Wisconsin,  this  13th 
day  of  January,  1891,  by  and  between  the  Badger  Silver  Mining  Company, 
of  Gillies,  Ontario,  a  corporation,  organized  under  the  laws  of  Wisconsin^ 
party  of  the  first  part,  and  Herbert  N.  Nichols,  of  Denver,  CJol.,  party  of  the 
second  part,  witnesseth: 

First.  Said  first  party  hereby  agrees  to  sell,  transfer,  assign,  convey,  and 
deliver  unto  said  second  party  all  the  property,  of  every  kind,  character,  and 
description,  of  said  first  party,  real,  personal,  and  mixed,  wheresoever  sit- 
uate, whether  enumerated  herein  or  not.  Said  property  embraces,  amons: 
other  things,  the  following:  That  part  of  mining  location  known  as  200  T, 
commencing  at  the  northeast  corner  of  said  200  T;  thence,  running  south, 
along  the  east  line  of  said  200  T,  12  chains  08  links,  more  or  less,  to  a  point; 
thence  west  80  chains  8  links,  more  or  less,  to  the  west  boundary  of  said 
200  T;  thence  north  twelve  chains  98  links,  more  or  less,  to  the  northwest 
comer  of  said  200  T;  thence  east,  along  the  north  line  of  said  200  T,  80 
chains  13  links,  more  or  less,  to  the  point  of  beginning,— containing  one  hun- 
dred and  four  acres,  more  or  less,  comprising  all  the  land  In  said  200  T 
deeded  to  the  said  first  party  by  John  M.  Stowell.  Also  the  mining  location 
known  as  201  T  and  96  T,  the  said  201  T  and  96  T,  together  with  the  said 
land  in  said  200  T,  embracing  360  acres,  more  or  less,  all  of  said  location 
being  in  the  township  of  Gillies,  district  of  Thunder  Bay,  province  of  Ontario, 
Canada.  Also  all  mills,  buildings,  improvements,  fixtures,  machinery,  tools, 
implements,  and  supplies  in,  upon,  or  about  said  mining  locations,  or  used  in 
connection  with  the  working  and  operation  of  the  same.  Also  all  ores  of 
every  description,  wherever  the  same  may  be.  Also  all  books,  maps,  plans, 
papers,  and  documents,  now  in  use  or  heretofore  used  in  connection  with 
the  working  of  said  mining  location  or  the  business  connected  therewith  or 
otherwise.  Said  first  party  hereby  covenants  and  agrees  that  It  has  a  good. 
clear,  free,  absolute,  and  uninterrupted  right  to  sell,  transfer,  assign,  convey, 
and  deliver  all  of  the  foregoing  property,  and  every  part  thereof;  that  it 
has  an  absolute  and  indefeasible  title  in  fee  simple  to  all  of  said  real  estate, 
and  that  it  is  the  absolute  owner  of  all  said  personal  property;  that  all  of 
said  property,  real,  personal,  and  mixed,  and  wheresoever  situate,  is  free  and 
clear  from  all  mortgages,  charges,  incumbrances,  liens,  claims,  taxes,  and  as< 
sessments  whatsoever,  except  as  hereinafter  stated;   and  that  it  will  forever 
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warrant  and  defend  the  title  to  said  property,  and  every  part  thereof,  against 
any  and  all  person  or  persons,  corporation  and  corporations,  whatsoever. 
Absolute  and  uninterrupted  possession  of  all  the  said  property  in  manner  and 
form  as  aforesaid  shall  be  delivered  to  said  second  party  on  or  before  Feb- 
ruary 10th,  1891,  and  none  of  said  property  of  any  kind  shall  be  removed  or 
disposed  of  in  any  way  by  said  first  party,  Its  agents  or  employ^,  on  and  after 
the  date  hereof.  It  is  the  intent  of  this  agreement  that  though  absolute  pos- 
session may  not  be  delivered  until  on  or  before  February  10th,  1891,  the  same 
shall  take  effect  on,  and  relate  back  to,  the  date  hereof.  It  is  understood  that 
the  said  first  party,  for  purposes  of  convenience,  has  held  and  holds  the  title 
to  said  mining  location  96  T,  otherwise  known  as  the  "Porcupine  Mine,"  In 
the  name  of  John  M.  Stowell,  as  trustee,  the  president  of  said  first  party, 
and  that  the  mining  location  last  aforesaid  is  subject  to  an  incumbrance  of 
about  $13,000.00.  It  is  covenanted  and  agreed  by  said  first  party  that,  con- 
temporaneously with  the  making  of  the  payment  of  the  sum  of  $24,000.00 
hereinafter  referred  to,  the  said  amount  or  so  much  thereof  as  is  necessary 
shall  be  immediately  applied  towards  the  complete  release  and  payment  of 
said  incumbrance,  and  that  contemporaneously  therewith  the  said  Stowell 
shall  execute  and  deliver  to  the  escrow  hereinafter  mentioned  a  good  and 
sufficient  warranty  deed  running  to  the  said  second  party  or  his  assigns,  and 
containing  covenants  of  warranty  on  the  part  of  said  Stowell  against  any  and 
all  acts  and  omissions  on  his  part  and  containing  also  full  covenants  of 
warranty  on  the  part  of  the  said  first  party.  The  deed  last  aforesaid  shall  at 
once  be  Joined  in  by  the  wife  of  the  said  Stowell,  releasing  all  her  dower  and 
homestead  rights,  if  any,  therein.  The  said  deed,  immediately  upon  its  exe- 
cution, shall  be  delivered  In  escrow  to  the  American  Trust  &  Savings  Bank, 
of  Chicago,  111.,  by  said  bank  to  be  held  until  all  of  the  payments  hereinafter 
referred  to  have  been  made  in  manner  as  hereinafter  set  forth,  on  the  making 
of  which  the  said  deed  shall  be  delivered  by  said  bank  to  said  second  party 
or  his  assigns.  CJon  tempo  raucously  with  the  execution  and  delivery  of  this 
contract,  the  said  first  party  shall  execute  and  deliver  to  said  escrow  full  and 
complete  and  absolute  instruments  of  transfer  and  conveyance,  containing 
full  covenants  of  warranty,  and  conveying  to  said  second  party  or  his  assigns 
all  of  the  property  hereinbefore  specified.  Said  instruments  of  transfer  and 
conveyance  shall  be  held  by  said  escrow  until  all  the  payments  hereinafter 
referred  to  have  been  made  in  manner  as  hereinafter  set  forth,  and,  im- 
mediately upon  the  making  of  the  same,  shall  be  delivered  to  said  second 
party  or  his  assigns. 

Second.  Said  second  party  hereby  agrees  to  and  does  purchase  all  of  the  fore- 
going property,  and  agrees  to  and  shall  pay  therefor  the  sum  of  two  hundred 
and  fifty  thousand  dollars  ($250,000)  in  manner  following:  $1,000  In  cash  upon 
the  date  of  the  execution  of  this  agreement,  the  receipt  of  which  by  said  first 
party  is  hereby  acknowledged;  $24,000.00  in  cash  on  or  before  February  10th, 
1891;  $25,000  in  cash  on  or  before  May  1st,  1801,  with  interest  thereon  from 
the  date  hereof  at  the  rate  of  6  per  cent,  per  annum;  $25,000  shall  be  paid 
Into  said  bank  as  escrow  on  or  before  Sept.  1st,  1S91,  with  interest  thereon 
from  the  date  hereof  at  the  rate  of  0  per  cent,  per  annum;  $50,000  shall  be 
paid  into  said  bank  as  escrow  on  or  before  December  1st,  1891,  with  interest 
thereon  from  the  date  hereof  at  the  rate  of  0  per  cent,  per  annum;  $50,000 
shall  be  paid  Into  said  bank  as  escrow  on  or  before  March  1st,  1892,  with 
interest  thereon  from  the  date  hereof  at  the  rate  of  6  per  cent,  per  annum; 
$75,000  shall  be  paid  into  said  bank  as  escrow  on  or  before  July  1st,  18U2,  with 
interest  thereon  from  the  date  hereof  at  the  rate  of  G  per  cent,  per  annum. 
If  the  titles  to  the  said  property  or  any  part  thereof  shall  upon  examination 
by  the  solicitors  of  said  party  ot  the  second  part  be  found  to  be  other  than 
as  hereinbefore  covenanted,  then,  upon  notice  of  said  fact  to  said  escrow,  the 
said  moneys  so  to  be  deposited  with  the  said  escrow  as  aforesaid  shall  not 
be  paid  over  to  said  first  party  until  the  defects  in  said  title,  if  any,  shall 
have  been  satisfactorily  cured,  or  the  value  of  said  defects  adjusted  and  paid 
or  abated  to  said  second  party  or  his  assigns;  and  thereafter,  or  In  the  event 
of  the  titles  to  said  property  being  as  herein  covenanted,  the  said  payments 
shall,  after  they  have  been  made  to  said  bank  as  escrow  as  aforesaid,  and 
provided  said  first  party  shall  not  be  in  default  m  any  way  in  the  premises. 
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be  paid  to  the  said  first  party  by  said  bank,  and  contemporaneously  therewith 
the  said  deeds  so  as  aforesaid  to  be  held  in  escrow  by  said  bank  shall  be  de- 
livered to  said  second  party  or  his  assigns.  If  the  said  titles  shall  be  found 
satisfactory  by  said  solicitors,  as  herein  provided,  before  the  time  for  the 
making  of  said  last  payment  to  said  escrow,  then  and  in  that  event  the  said 
escrow  shall  turn  over  such  payments  theretofore  made  or  thereafter  to  be 
made  to  it  under  this  contract  to  said  first  party,  provided  said  first  party 
shall  not  be  then  In  any  way  In  default  in  the  premises.  It  Is  furtlier  cov- 
enanted and  agreed  that  if  it  becomes  necessary  to  take  any  proceedings  to 
cure  any  defects,  if  any.  In  any  of  the  titles  to  the  property  aforesaid,  that 
such  proceedings  shall  be  taken  at  the  sole  expense  of  said  first  party,  and 
said  second  party,  his  heirs,  legal  representatives,  and  assigns,  shall.  If 
necessary,  join  in  or  allow  such  proceedings,  and  do  whatever  Is  necessary 
to  effect  the  same,  provided  said  second  party  Is  satisfactorily  secured  and  in- 
demnified In  the  premises. 

Third.  It  is  covenanted  and  agreed  that,  until  the  full  payment  Is  made  of 
all  said  deferred  payments,  sixty  per  cent,  of  the  net  receipts  for  ores  hereafter 
mined  and  sold  before  the  making  of  said  final  payments  as  aforesaid  shall 
be  applied  towards  the  said  deferred  payments.  The  said  ores,  prior  to  the 
making  of  said  final  payment  as  aforesaid,  shall  be  shipped  to  Balbach  & 
Sons,  Newark,  New  Jersey,  or  any  other  responsible  and  reliable  smelter  to 
be  selected  by  said  first  party,  provided  said  Balbach  &  Sons  or  said  other 
smelter  shall  do  the  smelterlng  as  cheap  as  any  other  equally  responsible  or 
reliable  smelter.  Said  first  party  is  hereby  given  the  right,  at  Its  own  sole 
cost  and  expense,  to  place  a  man  at  said  mining  locations  until  all  of  said  de- 
ferred payments  have  been  made  as  hereinbefore  specified;  and  such  man 
shall  have  the  right  to  ascertain  the  amount  of  all  said  net  receipts  as  afore- 
said, but  he  shall  have  no  right  of  any  kind  In  any  way  to  Interfere  with  the 
working  of  said  mining  locations,  or  the  conduct,  control,  or  management  of 
the  business  therewith  connected. 

Fourth.  If  said  second  party  shall  make  default  In  any  of  the  payments 
specified  In  paragraph  second  of  this  contract,  and  shall  continue  In  default 
for  thirty  days,  then  and  In  that  event  said  first  party,  If  said  first  party  shall 
not  then  be  In  default  In  the  premises,  shall  have  the  right  to  forfeit  all 
payments  heretofore  made  In  the  premises,  and  to  become  reinvested  with 
the  title  to  all  of  said  property,  with  the  same  effect  as  though  this  Instru- 
ment had  not  been  made;  but  the  second  party  shall  not  l>e  entitled  to  with- 
hold payment  of  the  first  $50,000  of  said  purchase  price  on  account  of  any 
defect  of  title  to  said  mining  locations  known  as  200  T  and  201  T. 

Fifth.  Said  first  party  further  covenants  and  agrees  that  It  will  properly 
execute  and  deliver,  and  cause  to  be  properly  executed  and  delivered,  prompt- 
ly, upon  demand,  any  and  all  Instruments  of  transfer  and  conveyance  which 
may  from  time  to  time  be  required  by  said  second  party  In  the  premises,  for 
the  purpose  of  fully  and  completely  carrying  out  both  the  spirit  and  letter  of 
this  Instrument;  said  Instrument  of  transfer  and  conveyance  to  contain  full 
and  complete  covenants  of  warranty. 

It  Is  the  Intention  of  this  agreement  that  the  payments  made  to  the  bank 
In  escrow  shall  be  withheld  by  the  bank  until  the  title  to  said  premises  is  in 
such  condition  that  the  deeds  herein  specified  will  confer  upon  the  party  of 
the  second  part  such  title  as  Is  herein  covenanted,  and  that  after  said  title 
is  perfected  as  aforesaid,  and  so  found  by  the  solicitors  of  the  party  of  the 
second  part,  that  then  the  payments  made  to  the  bank  shall  be  paid  over 
forthwith  to  the  party  of  the  first  part,  but  that  the  deed  shall  remain  in 
escrow  until  the  completion  of  all  the  payments.  This  instrument  In  all  Its 
parts  shall  be  binding  upon  the  said  first  party  and  all  of  Its  stockholders. 
Its  successors  and  assigns,  and  shall  run  to  and  In  favor  of  the  said  second 
party,  his  heirs,  legal  representatives,  and  assigns,  forever. 

In  witness  whereof,  the  said  first  party  has  caused  these  presents  to  be 
signed  by  its  president,  and  attested  by  Its  secretary  under  Its  corporate  seal, 
and  the  said  second  paiiiy  has  attached  hereto  his  hand  and  seal,  all  done 
the  day,  date,  and  place  first  above  written. 

The  Badger  Silver  Mining  CJompany  of  Gillies,  Ontario, 

[Corporate  Seal.]  By  John  M.  Stowell,  President 
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Attest:    Walter  Read,  Secretary. 

Herbert  N.  Nichols.    [Seal.] 
Signed,  sealed,  and  delivered  in  presence  of: 
Elias  H.  Bottom. 

State  of  Wisconsin,  Milwaukee  County— ss.:  Be  It  remembered  that  on  this 
7th  day  of  P^eby.,  1891,  personally  appeared  before  me  John  M.  S  to  well,  presi- 
dent, and  Walter  Read,  secretary,  of  the  Badger  Silver  Mining  Company  of 
Gillies,  Ontario,  to  me  personally  well  known  to  be  such  officers,  and  to  me 
well  known  to  be  the  persons  described  in  and  who  executed  the  foregoing 
contract,  and  severally  and  duly  acknowledged  the  execution  of  the  foregoing 
contract  as  president  and  secretary,  respectively,  as  their  free  act  and  deed 
of  said  corporation;  and  the  said  John  M.  Stowell  and  Walter  Read  severally 
affirmed  before  me  that  they  executed  the  foregoing  contract  for  and  on  be- 
half of  the  said  corporation  by  virtue  of  and  pursuant  to  the  unanimous  vote 
of  the  directors  of  said  corporation  lawfully  taken. 

Witness  my  hand  and  official  seal.  Chas.  L.  Goss, 

[Notarial  Seal.]  Notary  Public  Milwaukee  County,  Wisconsin. 

Milwaukee,  Wisconsin,  Jan.  30,  '91. 
For  good  and  valuable  considerations  to  us  and  each  of  us,  who  are  stock- 
holders of  the  Badger  Silver  Mining  Co.,  the  party  of  the  first  part  in  the 
foregoing  contract,  this  day  in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  we,  the  undersigned,  do  hereby  fully  consent  to  ratify,  approve, 
and  confirm  the  action  of  the  Badger  Silver  Mining  Co.  as  evidenced  by  the 
foregoing  instrument  and  all  of  its  parts,  and  hereby  covenant  to  and  with 
Herbert  N.  Nichols,  the  party  of  the  second  part  to  said  contract,  his  heirs, 
legal  representatives,  and  assigns,  forever,  that  we  and  each  of  us  hereby  do 
and  will  and  shall  guaranty  the  full,  complete,  and  prompt  performance  by 
the  said  Badger  Silver  Mining  Co.  of  all  and  every  part  of  the  said  contract 
by  the  said  Badger  Silver  Mining  Co.  to  t>e  performed.  The  individual  lia- 
bility of  each  of  us  under  this  contract  is  however  expressly  limited  to  such 
proportion  of  the  purchase  price  specified  in  the  foregoing  instrument  as  our 
respective  holdings  of  the  stock  of  said  Badger  Silver  Mining  Co.  bear  to  the 
total  capital  stock  thereof. 
Name  of  Stockholders.  No.  of  Shares. 

Jno.  M.  Stowell Qy'dij*2% 

Geo.  W.  Robinson 11,923 

C.   A.   Reed 7,591 

Walter  Read  8,148% 

Chas.  E.   Sammons 5,312^ 

Ch.  Preusser 1,250 

The  declaration  alleges  that  Nichols  was,  at  the  time  of  the  nego- 
tiation and  making  of  the  contract,  a  duly-authorized  agent  of  the 
defendants,  A.  M.  Drake  and  Levy  Mayer,  and  of  C.  E.  Dickerman 
and  A.  H.  Wilder,  for  the  purpose  of  making  the  contract,  and  that 
said  Nichols  entered  into  and  executed  the  contract  as  the  agent 
for  and  on  behalf  of  the  said  Drake,  Mayer,  Dickerman,  and  Wilder; 
that  Dickerman  and  Wilder  have  died  since  the  execution  and  de- 
livery of  the  contract,  and  were  never  residents  of  the  state  of 
Florida,  and  that  the  plaintiff  company  has  not  been  able  to  ascer- 
tain who  had  been  appointed  as  administrator  of  the  estate  of  either 
of  said  decedents;  that,  in  pursuance  of  the  said  contract,  defend- 
ants and  their  associates  paid  to  the  said  first  party  $25,000,  the 
first  two  payments  under  the  contract,  on  or  about  the  10th  of  Feb- 
ruary, 1891;  and  that  on  or  about  the  last-named  date  the  defend- 
ants and  the  said  Dickerman  and  Wilder  received,  and  the  said  first 
party  delivered,  possession  of  all  the  property  mentioned  in  said  con- 
tract as  purchased  by  the  said  Nichols,  and  have  ever  since  retained 
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the  same.  The  declaration  also  alleges  the  delivery  by  the  first 
party  to  the  bank  named  in  the  contract  of  sufficient  deeds  of  the 
lands  described  in  the  contract,  and  the  making  of  a  good  title  to 
Nichols  to  said  lands,  and  that  all  things  precedent  to  be  done  by 
the  plaintiff  had  been  done,  but  that  the  defendants  had  not  carried 
out  the  contract  or  paid  any  further  portion  of  the  purchase  money 
beyond  f25,000.  The  transfer  from  the  first  party  to  the  contract 
to  the  plaintiff  herein  of  the  contract  and  all  its  rights  thereunder 
is  alleged,  and  the  declaration  seeks  to  recover  from  Drake  and  Mayer 
the  purchase  price  of  the  property  sold  and  delivered.  In  the  second 
count  it  alleges  the  damages  sustained  by  the  plaintiff  to  have  been 
the  loss  of  profits  arising  from  the  defendants'  failure  to  carry  out 
the  contract.  The  third  count  alleges  that  the  defendants  and  their 
associates  have  been  in  possession  of  the  property  ever  since  the  time 
of  delivery,  and  have  derived  therefrom  large  sums  of  money,  which 
the  plaintiff  seeks  to  recover. 

The  declaration  was  demurred  to,  on  the  ground  that  the  declara- 
tion and  contract  showed  that  Nichols  was  not  the  agent  of  the  de- 
fendant Drake,  and  that  no  testimony  was  admissible  to  establish 
such  agency.     The  demurrer  was  sustained  by  the  order  following: 

"This  cause  having  come  on  to  be  heard,  by  brief,  on  "defendant's  demurrer 
to  plain tlfTs  declaration,  and  having  been  duly  considered,  the  court  considers 
that  the  decisions  cited  in  135  U.  S.  313,  10  Sup.  Ct.  831  [WiUard  v.  Wood], 
64  N.  Y.  358  [Briggs  v.  Partridge],  and  2  N.  E.  785  [Haley  v.  Belting  C.>. 
(Mass.)],  apply  to  the  facts  in  this  case;  that  the  contract  sued  upon  was  not 
a  contract  for  sale,  but  a  contract  of  sale,  so  far  as  questions  of  covenanting 
by  both  parties  are  concerned;  that  third  parties  not  mentioned  In  the  con- 
tract cannot  be  sued  upon  covenants  to  which  they  are  not  directly  parties  In 
the  contract.  Nichols  covenants  for  himself,  and  discloses  no  one  else.  It  Is 
therefore  ordered  that  the  demurrer  herein  be  sustained.*' 

The  plaintiff  then  filed  an  amended  declaration  based,  in  one  count, 
on  the  theory  of  an  implied  contract  on  the  part  of  the  defendants  to 
pay  for  the  value  of  the  property,  as  evidenced  by  the  purchase  price, 
specified  in  the  written  contract,  on  the  alleged  grounds  that  the 
defendants  and  their  associates  received  and  retained  the  property. 
In  another  count  the  theory  is  that  the  defendants  are  liable  to  pay 
for  the  value  of  the  silver  ore  taken  from  the  mines  while  in  the 
possession  of  the  defendants  and  their  associates,  which  ore  is  alleged 
to  have  been  converted  by  the  defendants  to  their  use.  This  amended 
declaration  was  also  demurred  to,  and  demurrer  sustained. 

W.  A.  Blount  and  A.  C.  Blount,  Jr.,  for  plaintiff  in  error. 
H.  Bisbee,  for  defendant  in  error. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

PER  CURIAM.  For  the  reasons  given  by  the  trial  judge,  and  con- 
sidering Willard  v.  Wood,  135  U.  S.  309,  313,  10  Sup.  Ct.  831,  Cragin 
V.  Lovell,  109  U.  S.  194,  3  Sup.  Ct.  132,  Briggs  v.  Partridge,  64  K  Y. 
358,  and  Haley  v.  Belting  Co.,  140  Mass.  73,  2  N.  E.  785,  the  judg- 
ment of  the  circuit  court  is  affirmed. 
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(88   Fed.   53.) 

STAPYLTON  v.  CIE  DES  PHOSPHATES  DE  FRANCE. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     March  1,  1898.) 

No.  623. 

Bakks  and  Banking— Rbckivers. 

Defendant  deposited  in  banlc  a  draft  drawn  on  its  New  Yorlj  corre- 
spondent, having  theretofore  slightly  overdrawn  its  account.  The  draft 
was  passed  to  defendant's  credit,  and  checked  against  On  suspension 
of  the  bank,  defendant  stopped  payment  of  the  draft  by  telegram,  where- 
upon plaintiff  sued  as  receiver  to  recover  on  the  draft.  Held^  that  he 
was  entitled  to  recover  only  the  amount  due  the  bank  after  charging 
back  the  draft 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Florida. 

This  was  a  suit  brought  by  G.  C.  Stapylton,  as  receiver  of  the  First  National 
Bank  of  Ocala,  against  the  Cle  des  Phosphates  de  France,  a  corporation 
under  the  laws  of  France,  upon  a  draft  for  $3,000,  directed  to  Lazard  Freres. 
The  draft  was  duly  presented  for  acceptance,  and  dishonored,  of  which  the 
defendant  had  due  notice.  The  defendant  pleaded  that  the  bank  did  not 
own  the  draft,  and  pleaded  a  set-off  of  $2,665.13,  a  balance  on  deposit  ac- 
count of  the  First  National  Bank  of  Ocala  at  the  time  of  the  suspension  of 
the  bank,  and  also  a  claim  of  set-off  of  $500  by  reason  of  a  certain  draft 
drawn  by  the  Ocala  Bank  in  favor  of  the  Live  Oak  Bank  upon  the  National 
Bank  of  Jacksonville,— a  draft  which  was  the  property  of  the  defendant,  and 
represented  money  which  defendant  had  placed  with  the  Ocala  Bank  to 
purchase  said  draft.  The  cause  was  submitted  to  the  judge  without  a 
jury,  and  the  plaintiff  proved  the  draft  was  made  and  executed  by  the 
defendant,  and  placed  to  the  credit  of  defendant  in  the  Ocala  Bank  as  cash, 
and  drawn  upon  as  cash;  that  the  draft  was  sent  to  New  York  for  collection; 
that  the  draft  was  returned  from  New  York,  having  been  presented  for 
payment,  and  payment  refused;  that  payment  was  refused  by  Lazard  Freres 
because  payment  was  stopped  by  a  telegram  by  the  defendant  through  its 
manager,  P.  Levy;  that  by  the  course  of  dealing  between  the  defendant  and 
the  bank,  the  bank  had  been  in  the  habit  of  receiving  such  drafts  as  cash, 
and  crediting  the  same  to  the  defendant  as  cash,  and  that  this  draft  was 
entered  both  on  the  bank's  books  and  on  the  book  of  the  defendant,  or  by 
a  receipt  given  it  as  so  much  cash  deposited.  The  defendant  sought  to 
show  that  of  this  $3,000  there  was  a  credit  balance  of  $2,«G5.18  on  the  books 
of  the  bank  at  the  time  of  the  failure.  The  plaintiff  objected  to  the  intro- 
duction of  this  evidence  on  the  ground  that  defendant  was  not  entitled  to 
set  off  the  said  alleged  credit  balance,  and  allowing  the  said  set-off  being 
equivalent  to  permitting  the  defendant  to  make  itself  a  preferred  creditor 
by  its  own  action  in  refusing  to  pay  the  $3.0(X)  draft;  that  such  proceeding 
was  contrary  to  the  acts  of  congress  controlling  national  banks. 

The  statement  and  findings  of  the  court  below  are  as  follows: 

**That  the  defendant,  by  its  general  manager,  P.  Levy,  deposited  in  the 
First  National  Bank  of  Ocala,  of  which  the  plaintiff  herein  is  the  regularly 
appointed  and  qualified  receiver,  on  the  16th  day  of  April,  1895,  its  check 
on  Lazard  Freres,  New  York,  for  $3,000,  payable  to  the  order  of  said  bank. 
That  the  same  was  credited  to  the  defendant's  general  deposit  account  op 
the  books  of  the  said  bank.  That  defendant  had  been  accustomed  to  so 
deposit  checks  to  be  drawn  against  after  the  oflicers  of  the  defendant  com- 
pany had  exhibited  to  the  officers  of  the  bank  advices  by  cable  from  tlieir 
Paris  office  authorizing  such  checks.  There  was  no  contract  or  agreement 
between  the  parties  with  regard  to  the  treatment  of  such  checks,  but  they 
were  usually  placed  to  the  general  account  of  the  defendant,  and  drawn 
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against  as  funds  were  required.  There  had  been  certain  checks  drawn  by 
the  general  manager  of  the  defendant  company  upon  the  bank,  which  were 
outstanding  at  the  time  of  this  deposit,  to  the  extent  of  $777.30,  which  was 
paid,  and  charged  to  the  account  of  the  company.  That  the  said  check  of 
$3,000  was  not  paid  upon  presentation  to  the  drawee  In  New  York,  and  the 
protest  fees  amounted  to  $1.31,  which  were  paid  by  the  plaintiff.  That  allow- 
ing the  defendant  the  $3,000  credit  given  It  for  the  unpaid  check,  there  was  to 
the  credit  of  the  defendant  company  by  said  bank,  at  the  time  of  Insolvency, 
$2,6(55.18;  but  charging  back  the  $3,000  credited  for  said  check  there  was 
an  overdraft  of  $334.82  due  said  bank;  and  the  court  falls  to  find  sufficient 
evidence  of  the  Indebtedness  of  the  plaintiff  to  the  defendant  of  the  $500 
pleaded  as  set-off  by  said  defendant  to  find  such  set-off.  And  the  court 
finds  as  a  mixed  matter  of  law  and  fact  that  the  defendant  company  Is  in- 
debted to  the  plaintiff  in  the  amount  of  $334.82,  and  Interest  to  the  amount  of 
$50.70,  making  a  total  amount  of  $385.52,  for  which  Judgment  should  follow, 
together  with  the  costs  to  be  herein  taxed  and  allowed.*' 

J.  C.  Cooper,  for  plaintiflf  in  error. 

Before  PARDEE  and  McOORMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

PER  CURIAM.  As  a  jury  was  waived  in  the  court  below,  the 
findings  of  fact  by  the  judge  are  controlling  in  this  court;  and,  con- 
sidering those  findings,  applying  the  principles  declared  in  Rail- 
way Co.  V.  Johnston,  133  U.  S.  566,  10  Sup.  Ct.  390,  and  Scott  v. 
Armstrong,  146  U.  S.  499,  13  Sup.  Ct.  148,  the  judgment  of  the  cir- 
cuit  court  does  substantial  justice  between  the  parties,  and  is  there- 
fore affirmed. 


(88  Fed.  54.) 

UNITED  STATES  v.  STRATTON. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     May  24,  1808.) 

No.  685. 

1.  Burrs  against  United  States— Sctfpictknct  of  Findings. 

Under  the  act  of  March  3,  1887,  providing  for  the  bringing  of  suits 
against  the  United  States,  which  requires  the  court  to  file  an  opinion 
setting  forth  the  specific  findings  of  fact,  etc.,  such  findings  must  exhibit 
exactly  the  services  for  which  compensation  is  asked;  and,  in  a  suit  by 
a  United  States  commissioner  to  recover  for  fees,  a  finding  that  he  has 
rendered  services  as  follows:  ''Charges  for  per  diems  for  taking  ball 
under  capias,  etc.,  $160.00,"— is  insufficient,  because  It  cannot  be  inferred 
therefrom  what  the  charges  are  for. 

3.  Same— Pleading. 

A  petition  filed  under  the  act  of  March  3,  1887,  must,  as  required  by 
section  5,  contain  a  succinct  statement  of  the  facts  on  vrhich  the  claim  Is 
based.  And,  in  a  petition  by  a  United  States  commissioner  to  recover  for 
fees,  general  statements  of  Items— such  as  "Per  dlems  for  taking  bail,'* 
"Charges  for  per  diems  in  certain  cases,"  "Charges  of  all  fees  in  case 
y.  HoUoway,"  etc.— are  insufficient. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Alabama. 

This  suit  was  commenced  by  the  filing  of  a  petition  in  the  district  oonrt, 
as  follows: 
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"Your  petitioner.  Asa  E.  Stratton,  wbo  Is  a  resident  citizen  of  Pike  county, 
In  tlie  State  of  Alabama,  and  district  aforesaid,  respectfully  shows  to  your 
honor: 

"First  That  petitioner  was  duly  appointed  and  legally  qualified  as  a 
commissioner  of  the  circuit  court  of  the  United  States  for  the  Middle  dis- 
trict of  Alabama,  on  the  9th  day  of  June,  A.  D.  1894,  and  that,  continuously 
since  the  day  of  his  appointment  and  qualification  as  such  commissioner, 
has  rendered  and  performed  services  to  the  government  of  the  United  States, 
hereinafter  referred  to,  and  specifically  set  out  In  a  bill  of  particulars  here- 
with filed,  marked  'Exhibit  A,*  and  made  a  part  of  this  petition.  Petitioner 
further  alleges  that  said  services  were  rendered  and  performed  at  the  in- 
stance and  request  of  the  United  States,  and  that  such  service  consisted  in 
taking  complaints  and  the  issuance  of  warrants,  and  the  examination  under 
complaint  and  warrant  of  such  persons  as  were  brought  before  him  as  such 
commissioner  by  the  marshal  of  said  Middle  district  of  Alabama  charged 
with  the  violation  of  the  internal  revenue  laws  and  other  criminal  statutes 
of  the  United  States,  and  In  the  holding  of  persons  to  bail  who  had  been 
arrested  under  capias,  or  other  legal  process  of  the  courts  of  the  United 
States, 

"Second.  Petitioner  avers  that  he  is  entitled  to  have  and  receive  from  and 
to  be  paid  by  the  United  States  the  aggregate  sum  .of  six  hundred  and  five 
dollars  and  seventy  cents  ($605.70).  The  said  amount  is  made  up  of  the 
following  items,  shown  by  the  summary  to  the  account  hereinbefore  referred 
to,  as  Exhibit  A,  and  made  a  part  of  this  petition,  to  wit: 

Per  dlems  for  taking  bail  only $160  00 

Charge  for  subpoenas,  entering,  returning,  and  filing 7  50 

Charge  for  more  than  one  warrant  when  there  was  more  than  one 

defendant  in  a  case 38  00 

Charges  for  filing  mittimus  sent  to  clerk 10 

Charge  for  writ  of  attachment  for  defaulting  witness 3  75 

Charge  for  per  diem  on  a  warrant  issued  in  Florida 5  00 

Charge  for  duplicate  order  to  marshal  to  pay  witness 1  20 

Charge  for  certified  transcript  of  proceedings 35  10 

Charge  for  excess  of  one  folio  in  recognizances 172  90 

Charge  for  complaint  In  addition  to  testimony  of  informing  witness  55  25 
Charge  for  testimony  of  Informing  witnesses  In  addition  to  com- 
plaint   17  60 

Entering  return  and  filing  warrant  In  cases  tried  by  some  other 

commissioner  10  00 

Charges  for  filing  complaint  issued  by  some  other  commissioner. .  1  80 

Charges  for  per  dlems  In  certain  cases 60  00 

Charges  for  per  dlems  In  case  United  States  v.  Eddlns 5  00 

Charges  of  all  fees  In  case  v.  HoUoway 13  60 

Charges  for  excess  of  one  folio  on  each  day  in  case  for  docket  entry  8  55 

Charges  for  per  dlems  in  case  v.  Wadsworth 5  00 

Charges  for  justifying  sureties  on  bonds 50 

Charges  for  docket  entries 95 

Total $605  70 

"Third.  Petitioner  avers  that  he  made  out,  rendered  in  due  form,  and  at 
the  proper  time,  accounts  for  the  several  quarters  on  the  respective  fiscal 
years  since  his  appointment  and  qualification,  as  aforesaid;  that  said  ac- 
counts embraced  each  and  all  of  the  items  herein  sued  for;  and  that  the 
same  were  duly  allowed  by  your  honor's  court,  and  thereafter  forwarded  in 
due  course  to  the  proper  auditing  and  accounting  oflicers  of  the  government 
of  the  United  States,  as  will  more  fully  appear  from  the  record  of  said  court. 

"Fourth.  Petitioner  further  avers  that  each  [and]  all  of  the  several  items 
and  charges  in  said  Exhibit  A  and  summary  thereto,  and  which  are  here 
sued  on,  were  the  items  and  charges  in  petitioner's  said  accounts  for  serv- 
ices rendered  as  such  commissioner,  and  are  the  items  and  charges  which 
the  said  auditing  and  accounting  officers,  in  the  adjustment  of  petitioner's 
said  accounts,  erroneously  and  unlawfully  suspended  and  disallowed. 

31  C.C.A.— 25 
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"Fifth.  Petitioner  further  avers  that  the  said  account,  amounting  In  the 
aggregate  to  six  hundred  and  five  dollars  and  seventy  cents  ($605.70).  as 
shown  in  said  Exhibit  A,  and  each  and  all  of  the  items  and  charges  therein, 
are  due  and  owing  to  your  petitioner;  that  no  part  of  the  same  has  been  al- 
lowed or  paid  to  him  by  the  defendant,  the  United  States  of  America,  nor 
has  any  part  thereof  been  passed  upon  or  rejected  by  any  court  authorized 
to  pass  upon  the  same;  and  that  petitioner  now  has  the  legal  right  to  claim, 
sue  for,  and  receive  payment  therefor,"— concluding  with  prayer  for  judg- 
ment. 

The  Exhibit  A  referred  to  in  the  petition  as  a  bill  of  particulars  appears 
to  be  the  copy  of  the  commissioner's  account  for  several  quarters  prior  to  the 
institution  of  the  suit,  upon  which  memoranda  have  been  made  by  account- 
ing officers  of  the  government  and  by  petitioner.     The  following  is  a  sample: 

2.  2.  Account  from  July  the  1st  to  September  30,  18W. 

Judiciary  No.  506. 

3.  2.    Charge  for  taking  bail  only,  (per  diem)  after  completion  of 

case,  disallowed.  This  is  not  a  hearing  or  deciding  on 
criminal  charge,  within  the  nieaning  of  the  statute.  This 
is  simply  a  clerical,  and  not  a  Judicial,  act $20  00 

4.  3.    Charge  for  more  than  one  warrant  where  there  are  more 

than  one  defendant  in  a  case,  disallowed.  All  defend- 
ants in  a  case  should  be  included  in  one  warrant 17  50 

5.  4.    Charge  for  more  than  one  copy  of  complaint  as  unnecessary, 

as  in  item  3  (attached  to  warrant) 5  2r> 

(L    5.    Charge  for  more  than  one  subpoena  at  any  time,  disal- 
lowed.   All  witnesses  should  be  included  in  one  subpcena, 

you  being  allowed  for  copy  for  service 6  25 

(There  was  no  charge  except  for  copy  for  each  witness, 
and  all  witnesses  were  included  in  the  original.) 

7.  7^    Charge  for  filing  mittimus  sent  up  to  the  clerk,  disallowed, 

who  flies  it 10 

8.  8.    Case  v.  Henry  Ansley  and  R.  L.  McAliley.    Charge  for  writ 

of  attachment  for  defaulting  witness  suspended  to  know 
if  this  was  issued  under  rule  of  court,  or  state  practice. 

If  so,  send  certified  copy  of  the  rule 1  25 

0.    9.    Case  v.  Bullell  Phillips  et  als.,  the  same  as  Item  8 2  50 

10.  11.  Charge  for  duplicated  copies  of  subpoenas  and  order  for  mar- 
shal in  duplicate,  disallowed.  To  pay  witness.  The  wit- 
nesses should  not  have  been  discharged  until  the  case  was 

completed    1  20 

(There  was  no  duplicate  orders  to  the  marshal  to  pay  wit- 
nesses. Part  of  the  witnesses  came  in  on  one  day,  were 
examined,  and  discharged.  The  others  came  on  another, 
were  examined,  paid,  and  discharged.) 

Service  was  duly  made  upon  the  attorney  general,  but  the  United  States 
made  no  appearance  to  the  suit,  and  thereupon,  after  proper  delays,  the  fol- 
lowing entry  was  made  by  the  court: 

"Finding  of  Fact  and  Law. 

''Thursday,  June  24,   1897. 
"In  the  District  Court  of  the  United  States  for  the  Middle  District  of  Ala- 
bama. 

"Asa  B.   Stratton  vs.  The  United  States. 

**The  above-entitled  cause,  coming  on  regularly  to  be  heard  at  the  present 
term  of  the  court,  on  the  16th  day  of  June,  A.  D.  1897,  was  submitted  for 
decision  on  pleadings  and  evidence,  and  the  court  makes  and  files  the  fol- 
lowing findings  of  facts:  First.  That  petitioner  is  now,  and  has  l>een  since 
the  ninth  day  of  June,  1894,  a  commissioner  of  the  circuit  court  of  the  United 
States  for  the  Middle  district  of  Alabama.  That  said  petitioner,  as  such 
commissioner,  has,  at  the  instance  and  request  of  the  United  States,  per- 
formed certain  services,  which  are  as  follows,  to  wit: 
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Charges  for  per  diems  for  taking  bail  under  capias,  &c $100  00 

Charges  for  subpoenas,  entering,  returning,  and  tiling 7  50 

Charges  for  more  than  one  warrant  when  there  was  more  than  one 

defendant  In  a  case 38  00 

Charge  for  filing  mittimus  sent  to  clerk 10 

Charge  for  writ  of  attachment  for  defaulting  witnesses 3  75 

Charge  for  per  diem  on  warrant  issued  in  case  of  defendant  from 

Florida,  and  for  removal  proceedings 5  00 

Charge  for  duplicate  order  to  marshal  to  pay  witnesses 1  20 

Charge  for  certified  transcript  of  proceedings 35  10 

Charge  for  excess  of  one  folio  in  recognizances.    These  recog- 
nizances contained  about  seven  folios,  but  the  petitioner  only 

charged  for  four  folios,  making  his  claim  for  this  item 172  90 

Charges  for  complaint  in  addition  to  testimony  of  informing  wit- 
nesses     55  25 

Charges  for  testimony  of  Informing  witnesses  in  addition  to  com- 
plaint      10  00 

Charges  for  filing  complaint  issued  by  some  other  commissioner. .  1  80 

Charges  for  per  diems  to  trying  cases 45  00 

Charges  for  fees  in  case  U.  S.  v.  HoUoway 13  00 

Charges  for  excess  of  one  folio  on  each  day  in  case  for  docket  entry  8  55 

Charges  for  per  diem  in  case  U.  S.  v.  Wadsworth 5  00 

Charges  for  Justifying  sureties  on  bonds 50 

Total    $580  85 

"All  of  these  items  have  been  presented  in  said  commissioner's  quarterly 
account,  heretofore  rendered  and  disallowed  by  the  accounting  officers  of  the 
treasury. 

"The  Oourt  finds  as  a  fact  that  said  services  were  actually  rendered  by 
said  petitioner,  and  therefore  the  court  files  the  following  as  Its  findings  of 
law:  First.  The  court  declares  and  holds,  that  under  the  provisions  and 
statutes  of  the  United  States  regulating  the  fees  to  be  paid  to  commis- 
sioners of  the  circuit  court  of  the  United  States,  the  charges  hereinbefore 
set  forth  are  proper  charges  against  the  United  States. 

"John  Bruce.  Judge. 

"Judgment:  It  is  therefore  ordered  and  adjudged  by  the  court  that  the 
petitioner,  Asa  E.  Stratton,  do  have  and  recover  of  and  from  the  defendants, 
the  United  States  of  America,  the  sum  of  five  hundred  and  eighty  dollars 
($580.85)  and  eighty-five  cents,  together  with  the  costs  In  this  behalf  ex- 
pended. 

"Filed  June  24,  1897." 

The  United  States  have  brought  the  case  to  this  court  for  relief,  assigning 
errors  as  follows:  "(1)  The  district  court  erred  in  its  findings  of  facts.  (2) 
The  district  court  erred  in  Its  findings  of  law.  Hi)  The  district  court  erred 
in  allowing  certain  charges  to  be  included  in  said  findings  of  facts,  which 
were  not  proper  and  legal  charges.  (4)  The  district  court  erred  in  allowing 
certain  charges  to  be  Included  in  said  findings  of  facts,  when  in  truth  and 
in  fact  such  services  warranting  such  charges  were  never  performed  by  said 
court.  (5)  The  district  court  erred  in  holding  that  plaintiff  was  entitled  to 
recover  the  whole  amount  sued  for  by  him,  without  deducting  therefrom 
certain  charges  that  were  not  lawful,  and  certain  other  charges  for  which 
the  services  were  not  performed,  and  therefore  improper.  ((*)  The  district 
court  erred  in  rendering  Judgment  against  the  defendants,  as  shown  by  till' 
record." 

Thereafter,  on  leave  of  the  court,  the  assignment  of  errors  was  amended, 
and  additional  errors  assigned,  as  follows:  "The  district  court  erred  in  its 
findings  of  facts  as  shown  In  charge  14  in  findings  of  facts,  viz.:  ^Charges 
for  per  diems  to  trying  cases,  $45.00.'  See  Transcript,  p.  13.  (8)  That  the  dis- 
trict court  erred  in  its  findings  of  law.  (a)  In  charge  No.  1  of  findings  of 
facts  and  law,  'Charges  for  per  diems  for  taking  bail,  under  capias,  etc., 
$160.00.'  See  Transcript,  p.  12.  (b)  In  charge  No.  4,  In  finding  of  facts  and 
law,    *Charge  for  filing  mittimus  sent  to  clerk,  10  cents.'     See  Transcript,  p. 
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12.  (c)  In  charge  No.  9,  findings  of  facts  and  law,  •Excess  of  one  folio  in 
recognizances.  These  recognizances  contained  about  seven  folios,  but  the 
petitioner  only  charges  for  four  folios,  making  his  claim  for  this  Item, 
$172.90.'  See  Transcript,  p.  13.  (d)  Charge  No.  14  in  finding  of  law  and 
facts,   'Charge  for  per  diems  to  trying  cases,  $45.00/   See  Transcript,  p.  13." 

W.  S.  Reese,  Jr.,  for  the  United  States. 
Geo.  F.  Moore,  for  defendant  in  error. 

Before  PARDEE  and  McOORMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

PER  CURIAM.  This  suit  against  the  United  States  was  brought 
under  an  act  of  congress  entitled  "An  act  to  provide  for  the  bring- 
ing of  suits  against  the  government  of  lie  United  States,"  approv^ 
March  3,  1887.  Supp.  Rev.  St.  p.  559.  The  seventh  section  of  that 
act  provides  that: 

"It  shall  be  the  duty  of  the  court  to  cause  a  written  opinion  to  be  filed  In 
the  cause,  setting  forth  the  specific  findings  of  the  court  of  the  facts  therein 
and  the  conclusion  of  the  court  upon  all  questions  of  law  involved  in  the 
case  and  to  render  Judgment  thereon." 

From  the  statement  given  above  of  the  proceedings  in  the  court 
a  quo,  it  will  be  seen  that,  while  an  attempt  was  made  to  comply 
with  the  provisions  of  section  7  above  quoted,  yet  there  is  no 
such  specific  finding  of  facts  as  to  exhibit  exactly  the  services  for 
which  the  claimant  asks  compensation.  One  class  of  service  for 
which  judgment  for  fl60  is  given  against  the  United  States  is  de- 
scribed as,  "Charges  for  per  diems  for  taking  bail  under  capias,'' 
etc.  If  these  charges  are  for  hearing  and  deciding  criminal  charges^ 
for  which  the  statute  allows  commissioners  |5  per  day  for  the  time 
necessarily  employed,  they  are  within  the  statute;  but  from  the  find- 
ing of  facts  we  cannot  infer  what  they  were  for,  nor  how  many  days 
were  occupied  by  the  commissioner  in  thus  taking  bail  under  capias. 

Another  large  item  of  the  account  going  into  the  judgment  is  de- 
scribed as  follows:  "Charge  for  excess  of  one  folio  in  recognizances. 
These  recognizances  contained  about  seven  folios,  but  the  petition- 
er only  charged  for  four  folios,  making  his  claim  for  this  item." 
Does  this  finding  mean  that  this  chaise  is  for  four  folios  in  recogni- 
zances which  contained  seven  folios,  or  for  the  three  folios  in  ex- 
cess of  the  four  folios  theretofore  charged  for?  In  short,  the  find- 
ing of  facts  is  incomplete  and  obscure,  and  not  in  substantial  com- 
pliance with  the  law.  To  do  justice  to  the  United  States  and  to  the 
appellee,  and  in  the  interest  of  both  parties,  the  case  should  be  re- 
versed, and  the  cause  remanded,  to  permit  a  specific  finding  of  facts 
to  be  made. 

It  is  proper  to  notice  that  the  petition  in  this  case,  even  as  aided 
by  the  alleged  bill  of  particulars,  does  not  contain  a  succinct  state- 
ment of  the  facts  upon  which  the  claim  is  based,  as  required  by  sec- 
tion 5  of  the  above-mentioned  act  of  congress.  The  statements  made 
in  the  petition  are  largely  of  a  general  nature,  such  as,  "Per  diems 
for  taking  bail  only,"  "Charges  for  per  diems  in  certain  cases," 
"Charges  of  all  fees  in  case  v.  Holloway";  and  the  bill  of  partic- 
ulars attached  is  no  more  specific,  and,  being  interspersed  with  au- 
ditor's memoranda,  is  of  doubtful  value,  beyond  showing  that  many 
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items  were  rejected  or  suspended  by  the  auditor  for  insufficient  state- 
ment. 

The  original  assignment  of  errors  was  of  too  general  a  nature  to 
be  in  accordance  with  our  rules.  As  amended,  the  errors  complain- 
ed of  questioned  the  correctness  of  findings  of  fact,  or  mixed  law 
and  fact.  The  judgment  of  the  district  court  is  reversed,  and  the 
case  is  remanded,  with  instructions  to  grant  a  new  triaL 


(88  Fed.  69.) 

MARION  COUNTY  v.  OOLER  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     May  10.  1898.) 

No.  690. 

L  Rb8  Judicata—Action  on  County  Bonds. 

Where  a  judgment  has  been  recovered  against  a  county  on  Its  refunding 
bonds,  and  subsequently  mandamus  has  been  issued  to  compel  the  levy 
of  a  tax  to  pay  such  bonds,  the  question  of  their  validity  is  concluded 
-as  between  the  same  parties,  and  cannot  be  again  raised  in  a  subsequent 
suit. 

a.  County  Judge— Vacancy— Appointment  by  Commissioners. 

In  Texas,  three  out  of  four  county  commissioners  have  power  to  appoint 
a  county  Judge  to  fill  a  vacancy,  who  will  be  a  Judge  de  facto,  if  not  de 
Jure. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Texas. 

F.  EL  Prendergast  and  W.  T.  Armistead,  for  plaintiff  in  error. 
W.  S.  Herndon  and  Ben  B.  Cain,  for  defendants  in  error. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

PER  CURIAM.  The  defendants  in  error,  W.  N.  Coler  &  Co.,  first 
sued  Marion  county  on  June  6,  1892,  in  the  United  States  circuit 
court  for  the  Easrern  district  of  Texas,  at  Jeflferson,  on  certain  court- 
house and  jail  bonds,  and  certain  refunding:  bonds,  and  on  certain 
"funding  or  Urquhart  bonds."  To  that  suit  the  county  filed  various 
defenses  to  the  validity  of  the  funding  bonds.  Said  funding  bonds 
were  signed  by  J.  M.  Urquhart  as  county  judge.  The  defense  then 
set  up  was  as  follows:  That  the  funding  bonds  were  issued  with- 
oot  any  authority,  and  that  the  same  were  issued  in  redemption  of 
false,  fictitious,  and  void  obligations  against  the  county,  and  the 
plaintiffs  were  present  when  the  same  were  issued  and  signed  by 
this  county  judge  of  Marion  county,  and  urged  him,  the  said  county 
judge,  to  sign  the  same,  when  they  well  knew  that  there  was  no 
consideration  passing  therefor,  and  that  the  said  judge  who  signed 
said  bonds  was  wholly  incapacitated  to  do  or  perform  any  rational 
act  at  the  time  of  the  signing  of  said  bonds,  and  the  plaintiffs  and 
their  agents  well  knew  this  fact;  that  said  bonds  were  issued  in 
fraud  of  the  defendant  county,  and  are  not  valid  claims  against  it. 
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This  defense  was  overruled,  and  judgment  was  rendered  against  the 
county  in  October,  1893,  for  the  amount  due  on  the  funding  bonds 
involved  in  that  suit.  The  county  appealed  to  the  United  States 
circuit  court  of  appeals,  and  the  judgment  was  affirmed.  14  C.  C. 
A.  301,  67  Fed.  60.  On  August  3,  1895,  W.  N.  Coler  &  Ck).  filed 
suit  in  the  United  States  circuit  court  at  Jefferson  for  a  mandamus 
against  Marion  county  to  compel  the  county  to  levy  a  tax  to  pay 
the  judgment  recovered.  In  the  mandamus  suit  the  county  pleaded 
as  a  defense  that  J.  M.  Urquhart,  whose  name  appeared  on  said 
coupons  sued  on,  being  coupons  from  the  funding  bonds,  was  never 
at  any  date  county  judge  of  said  county,  and  was  never  either  elect- 
ed or  appointed,  and  was  a  volunteer  only,  entirely  without  power 
to  bind  the  county.  This  defense  was  overruled,  and  the  mandamus 
was  awarded  as  prayed  for.  The  county  appealed  said  cause,  and 
the  judgment  was  affirmed  in  the  United  States  circuit  court  of 
appeals.  21  C.  C.  A.  392,  75  Fed.  352.  On  May  13,  1895,  the  pres- 
ent suit  was  filed  against  Marion  county  by  W.  N.  Coler  &  Co.,  in 
which  they  seek  to  recover  against  Marion  county  for  about  $10,- 
000  due  on  the  "funding  or  Urquhart  bonds."  The  defendant  an- 
swered in  the  present  suit  substantially  as  follows:  That  the  fund- 
ing bonds  set  out  by  plaintiffs  are  null  and  void,  and  are  not.  bind- 
ing bonds  against  the  defendant,  because  said  funding  bonds  of 
1880  w^re  never  executed  or  signed  by  any  officer  authorized  to  sign 
the  same  and  to  bind  the  defendant  county  thereby;  for  that  one 
Charles  Haughn  was  the  duly-elected  county  judge  at  that  time,  and 
had  ceased  by  his  own  motion  to  act  as  such  judge,  and  had  begun  to 
act  as  county  attorney,  after  either  vacating  or  attempting  to  vacate 
his  office  as  county  judge,  in  December,  1879,  and  on  said  day  and 
date,  by  the  action  of  only  three  out  of  four  of  the  county  commis- 
sioners, and  in  the  absence  of  the  judge,  the  said  three  commission- 
ers undertook  to  appoint,  and  did  appoint,  one  J.  M.  Urquhart  as 
county  judge,  he  being  only  a  private  citizen.  In  the  absence  of  one 
of  the  commissioners,  the  three  other  commissioners  appointed  said 
Urquhart  as  judge;  and  the  county  alleged  that  three  of  the  com- 
missioners, in  the  absence  of  a  county  jud<T^e.  had  no  power  to  fill 
the  vacancy  of  the  office  of  county  judge,  and  its  act  in  so  doing  was  a 
nullity,  and  the  subsequent  act  of  the  judge  did  not  and  could  not 
bind  the  county;  and  that  plaintiffs  claim  that  by  the  signature  of 
the  said  J.  M.  Urquhart  the  funding  bonds  are  made  valid  and  bind 
the  county. 

To  this  answer  W.  N.  Coler  &  Co.  filed  the  plea  of  res  adjudicata, 
in  effect,  that  the  county  was  estopped  from  making  this  defense 
by  reason  of  the  judgment  for  the  debt  in  the  first  suit  on  these 
bonds,  and  by  reason  of  the  judgment  awarding  the  mandamus  com- 
pelling the  county  to  levy  a  tax  to  pay  the  first  judgment.  The 
court  sustained  the  plea  on  the  former  adjudication  as  to  the  valid- 
ity of  the  funding  bonds,  and  directed  the  jury  to  return  a  verdict 
for  the  plaintiffs  for  the  amount  of  the  Urquhart  bonds  in  suit. 

We  find  no  error  in  the  ruling  of  the  court.  The  validity  of  the 
Urquhart  or  funding  bonds  has  been  twice  an  issue  between  the  same 
parties  in  the  same  court,  and  twice  the  decision  has  been  against 
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the  plaintiff  in  error.  On  the  facts  admitted  in  the  pleadings,  J.  M. 
Urquhart,  at  the  time  he  signed  the  bonds  and  coupons  in  question, 
was  county  judge  of  Marion  county  de  facto,  if  not  de  jure.  The 
judgment  of  the  circuit  court  is  affirmed. 


(88  Fed.  82.) 

UNION  RY.  CO.  et  al.  t.  SPRAGUE  ELECTRIC  RAILWAY  &  ^lOTOR  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit     May  17,  1898.) 

No.  108. 

1.  Patents— Infringement— Electric  Railway  Motors. 

In  a  patent  for  an  electric  railway  motor,  a  claim  describinj?  the  field 
magnet  of  the  motor  as  "sleeved  upon  an  axle"  of  the  vehicle  at  one  end 
is  infringed  by  a  construction  In  which  flexible  extensions  from  the  field 
magnet  are  journaled  upon  the  axle. 

2.  Same— CoNSTKUCTiON  of  Claims. 

In  a  claim  for  the  combination  with  a  wheeled  vehicle  of  an  electro- 
dynamic  motor  flexibly  supported  from  such  vehicle,  "and  centered  upon 
the  driving  axle  thereof,"  the  use  of  the  word  "centered"  does  not  require 
a  perfectly  rigid  union  of  axle  and  motor,  but  only  that  the  center  of  move- 
ment of  the  motor  shaU  always  be  the  car  axle. 
8.  Same. 

The  Sprague  patent,  No.  324,892,  for  an  improved  electric  railway  motor, 
covers,  not  a  pioneer  or  broad  invention,  but  a  clearly-defined  one,  the  gist 
of  which  consists  in  the  utilization  of  the  frame  of  the  motor  Itself  with 
the  necessary  extension,  and  the  centering  of  the  motor  on  the  driven  axle 
by  extension  pieces  from  the  field  magnet  at  one  end,  and  in  its  flexible 
suspension,  at  the  other  end,  to  the  car  track,  the  armature  being  carried 
rigidly  by  the  field  magnet.  Claims  2  and  6  of  this  patent  are  infringed 
by  a  motor  made  in  accordance  with  the  Short  patent,  No.  540,5(50,  and 
claim  9  is  not  infringed. 

This  appeal  is  from  a  decree  of  the  circuit  court  for  the  Southern 
district  of  New  York,  which  adjudged  that  the  defendants  had  in- 
fringed claims  2,  6,  and  9  of  letters  patent  No.  324,892,  dated  Ausjust 
25,  1885,  and  issued  to  Frank  J.  Sprague,  for  an  improved  electric 
railway  motor.  84  Fed.  641.  The  defendants'  motor  is  made  in  ac- 
cordance with  letters  patent  No.  546,560,  dated  September  17,  1895, 
and  issued  to  Sidney  H.  Short. 

The  three  claims  which  the  circuit  court  found  to  have  been  in- 
fringed are  as  follows: 

"(2)  The  combination  of  a  wheeled  vehicle  and  an  electro-dynamic  motor 
mounted  upon  and  propelling  the  same,  the  field  magnet  of  said  motor  being 
sleeved  upon  an  axle  of  the  vehicle  at  one  end,  and  supported  by  flexible  con- 
nections from  the  body  of  the  vehicle  at  the  other  end,  substantially  as  set 
forth." 

**(6)  The  combination,  with  a  wheeled  vehicle,  supported  upon  its  axles 
by  springs,  of  an  electro-dynamic  motor  flexibly  supported  from  such  vehicle, 
and  centered  upon  the  driving  axle  thereof,  substantially  as  set  forth." 

"(9)  The  combination,  with  a  wheeled  vehicle,  of  an  electro-dynamic  motor 
centered  upon  the  driving  axle  thereof  at  one  end,  *a  spring  8iii)port  for  that 
end  of  the  motor  from  the  truck  or  body  of  vehicle,  and  relieving  axle  wholly 
or  partly  of  dead  weight,  and  a  spring  support  for  the  other  end  of  motor 
from  the  truck  or  body  of  vehicle,  substantially  as  set  forth." 
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Chas.  E.  Mitchell  and  Wm.  H.  Kenyon,  for  appellants. 
Fredk.  H.  Betts,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

Snn^MAN,  Circuit  Judge.  As  soon  as  the  use  of  an  electric 
motor  for  the  propulsion  of  cars  upon  a  street  railway  was  thought  to 
be  attainable,  divers  methods  were  invented  which  were  intended  to 
enable  the  motor  to  act  eflBciently,  economically,  and  certainly  upon 
the  car  axle.  At  first,  the  motor  was  supported  by  or  on  the  car 
body,  and  afterwards  it  was  upheld  upon  a  separate  platform.  The 
state  of  the  art  upon  the  subject  is  so  fully  stated  by  Judge  Sanborn 
in  Adams  Electric  Ry.  Co.  v.  Lindell  By.  Co.,  40  U.  S.  App.  482,  23 
C.  C.  A.  223,  and  77  Fed.  432,  that  it  need  not  be  restated  here. 
Sprague  hung  the  motor  under  the  car  body  directly  upon  the  axle  of 
one  of  the  pairs  of  wheels  by  an  extension  or  solid  bearing  attached 
directly  to  the  motor.  He  used  a  magnet  having  a  yoke  and  pole 
pieces,  and,  by  sleeving  one  end  upon  the  axle,  he  caused  the  arma- 
ture which  was  carried  between  the  poles  of  the  magnet  to  be  held 
with  firmness,  and  the  armature  shaft  to  be  held  in  alignment  with 
the  car  axle.  The  opposite  end  of  the  motor  was  upheld  by  springs 
extending  to  a  crossbar  on  the  truck  frame.  He  also  relieved  the 
weight  upon  the  axle  by  a  spring  support  from  the  truck  of  the  vehicle. 
The  motor  was  thus  hung  below  the  car,  one  end  being  centered  unon 
the  axle,  and  the  other  end  being  fiexibly  attached  by  springs  to  the 
truck  frama  The  effect  of  the  mode  of  construction  is  explained  in 
the  specification  as  follows: 

"The  armature  being  carried  rigidly  by  the  field  magnet,  these  two  parts 
must  always  maintain  precisely  the  same  relative  position  under  every  vertical 
or  lateral  movement  of  the  wheels  or  of  the  car  body;  and,  as  the  field  magnet 
which  carries  the  armature  is  itself  centered  by  the  axle  of  the  wheels  to 
which  the  armature  shaft  is  geared,  the  engaging  gears,  also,  must  alwasrs 
maintain  precisely  the  same  relative  position.  At  the  same  time  the  con- 
nection of  the  entire  motor  with  the  truck  Is  through  springs,  so  that  Its 
position  is  not  afTected  by  the  movements  of  the  truck  on  its  springs." 

The  simplicity  and  comparative  lightness  of  the  general  plan  upon 
which  this  motor  was  constructed,  and  the  adaptability  of  the  means 
to  the  required  result,  made  the  motor  successful,  and  other  pre-exist- 
ing methods  of  construction  disappeared  to  a  great  extent. 

The  question  of  anticipation  by  a  pre-existing  electric  railway  motor 
may  be  laid  out  of  the  case,  for  it  is  not  assert^  that  any  patent  prior 
to  the  date  of  the  patent  in  suit  described  an  electric  motoi^  geared  to 
and  propelling  a  vehicle,  and  supported  at  one  end  by  sleeving  exten- 
sion pieces  from  the  field  magnet  upon  the  driven  axle,  and  at  the 
other  end  by  a  flexible  connection  with  the  truck  or  body  of  the 
vehicle.  Upon  the  question  of  nonpatentability,  the  defendants  urge 
that  substantially  the  same  features  of  construction  were  shown  in 
other  than  electric  motors,  and  the  patent  to  Charles  W.  Hermance, 
No.  111,644,  dated  February  7,  1871,  for  a  steam  road  wagon,  is  relied 
upon  as  affording  the  closest  analogy  to  the  Sprague  device.  Upon 
the  Hermance  axle  the  rear  end  of  a  frame  was  hinged,  the  front  end 
of  which  rested  upon  springs  which  were  attached  to  beams  which 
were  also  attached  to  the  axle.     The  boiler,  engine,  and  machinery 
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were  all  attached  to  this  frame,  which  was  above  the  car  frame,  and 
which  suspended  the  entire  parts  and  permitted  vertical  motion. 
The  Sprague  device  discarded  frames,  and  hung  the  motor  by  exten- 
sion pieces  from  the  magnet  directly  to  the  car  axle.  Hermance  and 
the  electric  motor  patentees  who  followed  the  same  line  of  construc- 
tion hung  the  motor  upon  a  frame  which  was  hung  upon  the  axle. 
An  inspection  of  the  Hermance  wagon  would  not  suggest  an  abandon- 
ment of  independent  frames  and  a  construction  which  compelled  the 
motor  to  be  its  own  frame,  and  we  see  nothing  in  his  wagon,  or  in 
the  other  steam  wagons  in  the  record,  which  diminishes  the  patentable 
character  of  the  Sprague  method  of  construction. 

The  defendants'  field  magnet  is  cylindrical,  and  surrounds  the  arma- 
ture. "The  yoke  or  neutral  part  of  the  field  magnet  forms  the  exte- 
rior portion  thereof,  and  is  extended  around  and  over  the  ends,  so  as 
to  complete  the  casing  within  which  the  armature  and  the  other  por- 
tions of  the  field  magnet  are  contained.  The  motor,  therefore,  ap- 
pears like  a  small  barrel  or  cylinder  of  iron,  the  surface  of  which  is 
magnetically  neutral."  In  their  structure  the  extension  from  the 
field  magnet  towards  the  car  axle  is  not  rigid  with  the  field  magnet, 
but  is  jointed  thereto,  being  for  this  purpose  of  a  U  shape,  the  base 
of  the  U  being  journaled  on  the  car  axle,  and  the  two  arms  of  the  U 
being  jointed  to  the  opposite  lateral  sides  of  the  motor,  which  is 
embraced  between  them.  A  form  of  the  defendants'  method  of  sus- 
pension is  described  in  one  of  the  advertisements  of  the  Walker  Com- 
pany as  follows: 

"B  is  a  U-shaped  frame,  the  rounded  end  of  the  U  being  Journaled  on  the 
car  axle  in  the  ordinary  way.  Swinging  freely  between  the  arms  of  this  U 
Is  the  motor,  A,  trunnloned  by  Its  bearing  cases.  The  motor  is  then  supported 
at  the  rear  by  spiral  springs,  C,  between  the  lugs  on  the  frame— which 
have  a  factor  of  safety  in  strength  of  twenty— and  the  arms  of  the  U.  This 
feature  is  also  shown  in  figure  3.  At  the  front  end  it  is  supported  by  a  swing- 
ing arm  from  the  ordinary  spring  truck  bar,  D." 

The  three  points  which  the  defendants'  experts  regard  as  patent- 
ably  distinguishing  their  motor  from  the  Sprague  invention,  as  de- 
scribed in  claims  2  and  6,  are  that  their  field  magnet  is  not  sleeved 
upon  the  axle,  as  required  in  claim  2,  and  that  their  motor  is  not 
centered  upon  the  driving  axle,  as  required  in  claim  6;  and,  as  a 
part  of  the  same  proposition,  that  their  field  magnet  is  not  so 
centered,  and  that  their  motor,  being  in  the  form  of  a  drum,  is  not 
equipped  with  ends,  as  required  in  claim  2.  The  third  point  may  be 
dismissed  as  trivial. 

The  Sprague  invention  was  not  a  pioneer,  and  was  not  of  a  broad 
character,  but  it  was  a  distinct  and  clearly-defined  invention,  in  the 
method  of  hanging  electric  motors  for  vehicles,  and  its  gist  con- 
sisted in  the  utilization  of  the  frame  of  the  motor  itself  with  the 
necessary  extension,  and  the  centering  of  the  motor  on  the  driven 
axle  by  extension  pieces  from  the  field  magnet  at  one  end,  and  in  its 
flexible  suspension  at  the  other  end  to  the  car  truck,  the  armature 
being  carried  rigidly  by  the  field  magnet. 

The  question  of  the  infringement  of  claim  2  is  of  the  most  im- 
portance; for,  if  the  defendants'  jointed  attacliment  of  their  motor 
to  the  axle  of  the  vehicle  is  not  the  sleeving  of  claim  2,  it  would 
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almost  necessarily  follow  that  the  defendants-  centering  of  the  motor 
is  accomplished  in  a  substantially  different  way  from  that  of  the 
patent.  8prague  bolted  the  extension  piece  from  his  motor  to  the 
axle,  and  hung  his  motor  upon  the  axle  by  a  connection  which 
might  be  called  rigid.  Short  hung  his  barrel-shaped  motor  to  the 
axle  by  journaling  the  rounded  end  of  the  U-shaped  extension  to  the 
car  axle,  and  jointing  the  two  arms  of  the  U  to  the  opposite  lateral 
sides  of  the  motor,  and  thus  his  extensions  from  the  field  ma^et 
to  the  axle  are  flexible,  and  the  motor  can  rock  or  tip  towards  and 
from  the  axle,  which  is  esteemed  to  be  a  noteworthy  improvement. 
The  defendants  insist  that,  inasmuch  as  the  motor  is  hung  by  exten- 
sions to  trunnions  upon  its  opposite  sides,  it  is  not  sleeved  to  the 
axle,  because  sleeving,  as  described  in  the  patent,  is  by  a  rigid  attach- 
ment; and  that  if  th^  magnet  is  sleeved  upon  the  axle  it  has  no 
capacity  of  up  and  down  movement  relatively  to  the  axle,  except 
at  the  unsleeved  end.  This  construction  presupposes  that  Sprague's 
invention  consisted  in  the  details  by  which  he  attached  his  motor 
or  his  magnet  to  the  axle.  If  it  did  so  consist,  the  defendants  are 
right,  but  the  invention  was  more  than  a  matter  of  form  or  detail. 
The  part  of  the  invention  now  under  consideration  consisted,  as 
has  been  said,  in  utilizing  the  frame  of  the  motor,  and  hanging  it 
by  its  necessary  extensions  from  the  field  magnet  at  one  end  to 
the  axle;  and,  while  it  is  true  that  the  patentee  showed  a  rigid 
extension,  his  claim  did  not  tie  up  that  part  of  the  invention  to 
rigidity.  A  jointed  and  a  flexible  extension  is  not  only  within  the 
invention,  but  within  the  claim. 

The  defendants  also  say,  in  this  part  of  the  case,  that  the  field 
magnet  is  required  by  claim  2  to  be  sleeved  upon  the  axle,  and  that 
their  magnet  is  not  so  sleeved  because  the  trunnions  from  which 
the  side  arms  extend  are  not  parts  of  the  field  magnet,  and  the  side 
arms  which  extend  from  the  trunnions  to  the  axle  are  not  extensions 
from  the  field  magnet.  In  the  Sprague  motor,  the  field  magnet,  by 
means  of  extensions  from  the  pole  pieces,  is  sieeved  upon  the  axle, 
whereas  in  the  defendants'  motor  extensions  from  the  exterior  shell, 
which  is  mechanically  integral  with  the  yoke  of  the  magnet,  are 
journaled  or  sleeved  upon  the  axle.  This  supposed  difference,  which 
mainly  results  from  the  use  of  a  different  shape  of  magnet  and  of 
motor,  is  of  an  unsubstantial  character  with  regard  to  infringe- 
ment. 

The  next  point  is  in  regard  to  the  use  of  the  word  "centered''  in 
claim  6.  The  defendants  say  that  "centering"  means  fixing  upon 
a  central  point,  and  that  the  motion  of  the  patented  extension  must 
be  limited  to  the  motion  of  the  axle,  whereas  the  arms  of  their  U  are 
yielding,  and'  their  motor  swings  between  them.  By  the  use  of  the 
word  "center,"  a  perfectly  rigid  union  of  axle  and  motor  was  not 
demanded,  but  it  was  intended  that  the  center  of  the  movement  of 
the  motor  was  always  to  be  the  car  axle,  and  the  defendants'  motor 
is  thus  centered.  Its  yielding  movement  is  in  an  arc  of  which  the 
driving  axle  is  the  center,  and  therefore  its  driving  gears  retain  the 
same  relative  position,  which  is  the  effect  of  the  centering  of  the 
Sprague  magnet,  as  stated  in  the  extract  from  the  specification  which 
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has  already  been  quoted.     The  specification  of  the  Short  patent  de- 
scribes the  movement  of  its  motor  as  follows: 

"Any  yielding  moTement  of  the  motor  Jn  either  direction,  either  upwardly 
or  downwardly,  being  in  the  arc  of  a  circle  of  which  the  driving  axle  is  the 
center  and  the  supporting  frame  the  radius,  it  foUows  that  the  driving  gears 
will  always  retain  the  same  relative  positions,  and  be  kept  in  perfect  mesh 
throughout  aU  adjustments  and  positions  of  the  motor." 

The  various  discussions  by  the  defendants  in  rep:ard  to  infringe- 
ment, except  the  one  in  regard  to  sleeving  by  a  rigid  extension,  are 
discussions  in  regard  to  words,  and  not  in  regard  to  things.  The 
difference  between  a  rigid  attachment  and  a  jointed  and  flexible 
attachment  to  the  axle  has  a  reality  with  relation  to  this  invention 
which  is  lacking  in  the  other  alleged  differences,  but  the  difficulty 
with  that  part  of  the  defendants'  case  is  that  the  Short  device  is 
an  improvement  upon  the  Sprague  invention,  which  was  of  a  broader 
character  than  the  defendants  interpret  it  to  have  been. 

Claim  9  requires  a  spring  support  for  the  axle  end  of  the  motor 
from  the  truck  or  body  of  the  vehicle.  The  specification  says  that  the 
springs,  known  as  "springs  M,"  extend  to  crossbars  on  the  truck 
frame,  or  to  the  car  body,  in  case  no  truck  is  used.  The  spring  sup- 
ports on  the  axle  end  of  the  defendants'  motor  are  from  the  car  axle. 
It  is  true  that  the  car  axle  is  held  in  the  truck,  but  the  claim  made 
it  imperative  that  the  support  for  that  end  must  be  from  the  truck 
or  body  of  the  vehicle,  and  the  specification  describes  the  same 
method  of  construction.     We  think  that  claim  9  was  not  infringed. 

The  decree  should  be  modified,  with  costs  of  this  court  to  the  appel- 
lants, by  limiting  the  injunction  and  the  accounting  to  claims  2  and 
6;  and  the  case  is  remanded  to  the  circuit  court,  with  directions  to 
enter  a  modified  decree  in  accordance  with  the  foregoing  opinion,, 
with  costs  of  that  court 


(88  Fed.  91.) 

WHITMIRE  V.  COBB. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     May  24,  1898.) 

No.  659. 

!•  Salvage— When  Allowed. 

Timber  found  drifting  with  the  tide,  on  deep  water,  In  a  harbor,  and 
out  of  control  of  the  owners.  Is  the  subject  of  salvage. 
8.  Same— Amount  op  Recovery. 

Upon  proof  that  the  public  custodian  of  lost  timber,  who  himself  was 
entitled  to  demand  7r>  cents  per  stick  for  timber  recovered,  paid  regularly 
to  salvors  50  cents  per  stick  for  timber  turned  over  to  him,  the  court  al- 
lowed a  salvor  50  cents  per  stick  as  against  the  owner  of  the  timber.  Ucld 
no  abuse  of  discretion. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Florida. 

On  July  7,  181M5,  a  storm  swept  over  the  western  pnrt  of  Florida,  takim;  in 
its  course  the  mouths  of  Escambia  River  and  Escambia  Bay,  an  arm  of  Pen- 
sacola  Bay.  At  Ferry  Pass,  on  one  of  these  mouths  of  the  river,  there  were 
several  thousand  sticks  of  timber  gathered  together  which  were  cast  adrift 
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by  the  storm,  and  carried  by  the  wind  and  tide  ont  Into  the  waters  of  Es- 
cambia Kay.  Two  hundred  and  forty-one  of  these  sticks,  scattered  along  the 
eastern  shore  of  Escambia  Bay  near  Garcon  Point,  for  c  distance  of  one  and 
one-half  miles,  were  collected  together  by  the  appellee,  N.  H.  Cobb,  assisted 
by  his  three  cliildren  and  one  man.  According  to  his  statement,  CJobb  worked 
three  days  in  gathering  two  hundred  pieces,  and  collected  the  balance  during 
a  period  of  two  weeks*  time.  The  man  employed  by  Cobb  to  assist  him 
worked  one-half  day.  The  timber  was  afterwards  taken  by  Whitmire,  the 
appellant.  Thereupon  the  appellee  filed  a  libel  against  the  timber  in  the 
United  States  district  court  for  the  Northern  district  of  Florida.  Whitmire 
Interposed  a  claim  and  filed  his  answer.  Upon  the  hearing  upon  the  merits 
the  district  judge  awarded  Cobb,  the  appellee,  the  sum  of  $120.50,  or  50 
cents  per  stick,  as  salvage,  and  the  costs.  From  this  decree  Whitmire  appeals 
to  this  court,  assigning  error  as  follows:  "The  district  judge  erred  il)  in  ren- 
dering a  decree  for  the  libelant;  (2)  In  rendering  a  decree  for  so  much  as  the 
sum  of  one  hundred  and  twenty  dollars  in  favor  of  the  libelant  and  against 
the  claimant;  (3)  in  rendering  a  decree  of  any  sum  whatever  In  favor  of  the 
libelant  against  the  claimant;   (4)  in  not  dismissing  the  libeL" 

W.  A.  Blount  and  A.  C.  Blount,  for  appellant 
B.  C.  Tunison,  for  appellee. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  PAR- 
LANGE,  District  Judge. 

PER  CURIAM.  The  assignments  of  error  raise  two  questions: 
Is  the  case  made  by  the  libel  one  of  salvage?  and  whether  the 
amount  allowed  by  the  district  court  is  erroneous,  because  excessive. 

Timber  found  drifting  with  the  tide  on  deep  water,  in  the  harbor 
and  out  of  the  control  of  the  owners,  is  the  subject  of  salvage.  By- 
water  V.  A  Raft  of  Piles,  42  Fed.  917.  See,  also,  Muntz  v.  A  Raft 
of  Timber,  15  Fed.  555;  A  Raft  of  Spars,  1  Abb.  Adm.  485,  Fed. 
Cas.  No.  11,529;  Fifty  Thousand  Feet  of  Timber,  2  Lowell,  64,  Fed. 
Cas.  No.  4,783.  Following  these  decisions,  we  hold  that  the  case 
made  by  the  libel  is  one  of  salvage. 

As  to  the  amount  allowed:  While  we  are  of  opinion  that  the  sal- 
vage services  in  question  were  of  a  low  order,  and  would  have  been 
adequately  compensated  on  the  basis  of  work  and  labor,  ye^  we 
cannot  hold  that  the  amount  allowed  was  so  manifestly  excessive 
as  to  justify  its  revision  on  appeal  The  district  judge  acted  upon 
proof  that  the  public  custodian  of  lost  timber  and  lumber,  who  him- 
self was  entitled  to  demand  and  receive  for  each  stick  of  timber  re- 
covered and  delivered  75  cents,  paid  regularly  to  salvors  of  timber  50 
cents  per  stick  turned  over  to  him*  While  the  price  paid  by  the  pub- 
lic custodian  was  arbitrary,  and  not  based  upon  services  actually 
rendered,  yet  we  are  not  prepared  to  say  the  district  judge,  in  adopt- 
ing it,  proceeded  upon  a  wrong  principle  or  abused  the  discretion 
vested  in  him.    The-  decree  appealed  from  is  affirmed. 
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(88  Fed.  97.) 

HARLESS  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    June  20,  1808.) 

No.  1,050. 

CiRCOiT  Courts  of  Appeal— Criminal  Jurisdiction— Crimes  in  Indian  Terri- 
tory. 

In  the  act  of  March  1,  1895,  creating  a  court  of  appeals  for  the  Indian 
Territory,  and  giving  it  full  jurisdiction,  civil  and  criminal,  the  provision 
of  section  11  that  "writs  of  error  and  appeals  from  the  final  decision  of 
said  appellate  court  shall  be  allowed,  and  may  be  taken  to  the  circuit  court 
of  appeals  for  the  Eighth  judicial  circuit,  in  the  same  manner  and  under 
the  same  regulations  as  appeals  are  taken  from  the  circuit  courts  of  the 
United  States,"  conferred  upon  that  court  full  appellate  jurisdiction,  in- 
cluding that  in  cases  of  infamous  crimes,  which  was  theretofore  vested 
in  the  United  States  supreme  court. 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian  Ter- 
ritory. 

Thomas  Marcnm,  Thomas  Owen,  J.  H.  Koogler,  John  Watkins, 
William  M.  Mellette,  and  Edgar  Smith,  for  plaintiff  in  error. 

P.  L.  Soper,  U.  S.  Atty.  (L.  F.  Parker,  Jr.,  Asst.  U.  S.  Atty.,  on 
brief),  for  the  United  States. 

Before  SANBORN  and  THAYER,'  Circuit  Judges,  and  SHIRAS, 
District  Judga 

SHIRAS,  District  Judge.  Plaintiff  in  error  was  indicted  in  the 
United  States  court,  in  the  Indian  Territory,  for  larceny  and  receiv- 
ing stolen  property,  and,  upon  trial,  was  found  guilty,  and  sentenced 
to  imprisonment  for  two  years  and  six  months.  By  appeal  he  carried 
the  case  before  the  United  States  court  of  appeals  for  the  territory, 
by  which  the  sentence  and  judgment  of  the  trial  court  were  af- 
firmed; and  thereupon  a  writ  of  error  from  this  court  was  sued 
out  to  the  territorial  appellate  court,  and,  the  transcript  having  been 
duly  filed  in  this  court,  the  United  States  now  moves  for  a  dismissal 
of  the  writ,  on  the  ground  that  a  writ  of  error  will  not  lie  from  this 
court  to  the  appellate  court  of  the  Indian  Territory  in  cases  of  infa- 
mous crimes,  or,  in  other  words,  that  jurisdiction  in  this  court  does 
not  exist  in  cases  of  infamous  crimes  committed  in  the  Indian  Terri- 
tory. 

In  support  of  the  motion  to  dismiss,  it  is  argued  that  under  the 
provisions  of  the  act  of  March  3,  1891,  creating  the  courts  of  appeal, 
jurisdiction  in  cases  of  infamous  crimes  was  not  conferred  upon  the 
courts  of  appeal,  but  by  section  5  of  the  act  was  conferred  upon  the 
supreme  court,  and  that  it  was  not  until  the  adoption  of  the  act  of 
January  20,  1897  (29  Stat.  492),  amendatory  of  the  act  of  1891,  that 
the  circuit  courts  of  appeal  could  entertain  jurisdiction  in  cases  of 
infamous  crimes,  and  that  this  amendatory  act  has  only  the  effect 
of  transferring  to  the  several  circuit  courts  of  appeal  the  then  exist- 
ing jurisdiction  of  the  supreme  court  over  cases  of  infamous  crimes, 
and  that,  when  this  act  took  effect,  the  supreme  court  did  not  have 
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jurisdiction  over  such  cases  in  the  Indian  Territory,  because  the 
jurisdiction  conferred  upon  the  supreme  court  over  such  cases  in  the 
Indian  Territory,  by  the  act  of  1891,  had  been  taken  away  by  the 
subsequent  act  of  March  1,  1895  (28  Stat.  693),  creating  an  appellate 
court  for  the  territory,  and,  therefore,  there  was  no  existing  juris- 
diction in  the  supreme  court  in  such  cases  to  be  transferred  to  this 
court  by  force  of  the  provisions  of  the  act  of  1897. 

In  determining  the  question  of  the  extent  of  the  jurisdiction  of  this 
court  over  the  courts  of  the  Indian  Territory,  regard  must  be  pri- 
marily paid  to  the  acts  of  congress  creating  and  enlarging,  from  time 
to  time,  the  courts  and  judicial  system  of  the  territory. 

Previous  to  the  adoption  of  the  act  of  March  1,  1889  (25  Stat. 
783),  creating  a  United  States  trial  court  in  the  Indian  Territory, 
the  jurisdiction  in  criminal  cases  arising  in  the  territory  was  appor- 
tioned between  the  United  States  courts  in  the  Northern  district 
of  Texas,  the  Western  district  of  Arkansas,  and  the  district  of  Kan- 
sas. No  appeal  or  writ  of  error  was  provided  for  until  the  adoption 
of  the  general  act  of  February  6, 1889  (25  Stat.  655),  which  authorized 
the  issuance  of  the  writ  of  error  from  the  supreme  court  to  any  court 
of  the  United  States  in  capital  cases.  By  the  act  of  March  1,  1889, 
a  United  States  trial  court  was  created  for  the  territory;  and  by  sec- 
tion 5  of  the  act  it  was  declared  "that  the  court  hereby  established 
shall  have  exclusive  original  jurisdiction  over  all  offenses  against 
the  laws  of  the  United  States  committed  within  the  Indian  Ter- 
ritory, as  in  this  act  defined,  not  punishable  by  death  or  by  impris- 
onment at  hard  labor";  thus  leaving  the  jurisdiction  in  the  latter 
class  of  cases  in  the  United  States  courts  of  Texas  and  Arkansas. 

The  act  of  May  2,  1890  (26  Stat.  81),  enlarged  the  jurisdiction 
of  the  trial  court  of  the  territory  by  putting  in  force  therein  the 
provisions  of  chapter  45  of  the  General  Laws  of  the  State  of  Arkan- 
sas, entitled  "Criminal  Law,"  and  conferring  jurisdiction  over  the 
offenses  therein  defined  upon  the  territorial  court,  subject  to  the  pro- 
viso that  the  United  States  courts  in  the  Eastern  district  of  Texas 
and  Western  district  of  Arkansas  "shall  continue  to  exercise  ex- 
clusive jurisdiction  over  all  crimes  and  misdemeanors  against  the 
laws  of  the  United  States  applicable  to  the  said  territory,  which  are 
punishable  by  the  laws  of  the  United  States  by  death  or  by  imprison- 
ment at  hard  labor,  except  as  otherwise  provided  in  the  following 
sections  of  this  act."  These  sections,  numbered  34,  35,  and  36,  con- 
ferred upon  the  territorial  court  jurisdiction  over  many  infamous 
offenses,  so  that  in  effect  the  jurisdiction  over  this  class  of  cases  was 
apportioned  between  the  territorial  court  and  the  courts  of  the  East- 
ern district  of  Texas  and  Western  district  of  Arkansas,  being  in 
some  instances  concurrent.  By  section  42  of  the  act  it  was  declared 
"that  appeals  and  writs  of  error  may  be  taken  and  prosecuted  from 
the  decisions  of  the  United  States  court  in  the  Indian  Territory  to 
the  supreme  court  of  the  United  States,  in  the  same  manner  and 
under  the  same  regulations  as  from  the  circuit  courts  of  thfe  United 
States,  except  as  otherwise  provided  in  this  act." 

The  next  act  in  sequence  of  time,  affecting  the  question,  is  that 
of  March  3,  1891  (26  Stat.  826),  creating  the  circuit  courts  of  appeals. 
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which  provided,  in  section  5,  that  writs  of  error  from  the  supreme 
court  might  be  taken  to  the  circuit  and  district  courts  in  cases  of 
conviction  of  a  capital  or  othecwise  infamous  crime,  and  in  other 
criminal  cases  jurisdiction  was  conferred  on  the  proper  circuit  court 
of  appeals.  By  section  13  of  the  act  it  was  provided  that  appeals 
and  w-rits  of  error  may  be  taken  and  prosecuted  from  the  decisions 
of  the  United  Htates  court  in  the  Indian  Territory  to  the  supreme 
court  of  the  United  States,  or  to  the  circuit  court  of  appeals  in  the 
Eighth  circuit,  in  the  same  manner  and  under  the  same  regulations 
as  from  the  circuit  and  district  courte  of  the  United  States  under 
this  act  In  McLish  v.  Roff,  141  U.  S.  661,  12  Sup.  Ct.  118,  it  was 
held  that  this  act  '^provides  for  the  distribution  of  the  entire  appellate 
jurisdiction  of  our  national  judicial  system  between  the  supreme  court 
of  the  United  States  and  the  circuit  court  of  appeals,  therein  estab- 
lished, by  designating  the  classes  of  cases  in  respect  of  which  each 
of  those  courts  shall  respectively  have  final  jurisdiction."  It  thus 
clearly  appears  that,  if  the  case  now  under  consideration  had  been 
heard  in  the  trial  court  of  the  territory  at  any  time  when  these  pro- 
visions of  the  act  of  1891,  were  in  force  in  the  territory,  the  case 
could  have  been  carried  by  writ  of  error  before  the  supreme  court. 
In  other  words,  when  the  act  of  1891  took  effect,  the  supreme  court 
had  jurisdiction,  by  writ  of  error,  in  all  cases  wherein  a  conviction 
for  an  infamous  crime  was  had  in  any  circuit  or  district  court  of  the 
United  States  or  in  the  United  States  court  in  the  Indian  Territory. 
By  the  provisions  of  the  act  of  January  20,  1897  (29  Stat.  492),  the 
jurisdiction  over  cases  of  infamous  crimes  is  taken  away  from  the 
supreme  court,  and  is  conferred  upon  the  circuit  courts  of  appeals; 
so  that  there  can  be  no  question  that  had  the  conviction  in  the  case 
now  before  the  court  been  had  in  a  circuit  or  district  court  of  the 
United  States,  subsequent  to  January  20,  1897,  this  court  would  have 
had  jurisdiction  therein.  It  is  contended,  however,  that  this  juris- 
diction does  not  exist  over  infamous  cases  arising  in  the  Indian  Ter- 
ritory, on  the  ground  that  the  act  of  March  1,  1895  (28  Stat.  693),  had 
deprived  the  supreme  court  of  jurisdiction  over  infamous  crimes  in 
the  Indian  Territory,  and  therefore  the  act  of  1897  did  not  confer  this 
jurisdiction  on  this  court,  it  being  in  terms  limited  to  cases  arising  in 
the  district  and  circuit  courts.  The  act  of  1895  was  practically  in- 
tended to  create  a  judicial  system  for  the  Indian  Territory.  It  en- 
larged the  civil  jurisdiction  of  the  trial  court,  and  by  section  9  it  de- 
prived the  courts  of  Texas,  Arkansas,  and  Kansas  of  all  criminal  ju- 
risdiction after  September  1,  1896,  over  cases  arising  in  the  territory, 
and  conferred  the  entire  criminal  jurisdiction,  after  that  date,  on  the 
territorial  court.  In  re  Johnson,  167  U.  S.  120,  17  Sup.  Ct.  735.  In 
section  11  it  provided  for  a  court  of  appeals  for  the  territory,  and 
enacted  that  all  appeals  and  writs  of  error  in  criminal  cases  should 
be  taken  to  the  appellate  court  created  by  the  act;  and  it  is  by  rea- 
son of  this  provision  that  it  is  contended  that  the  pre-existing  juris- 
diction of  the  supreme  court  over  convictions  in  infamous  cases  was 
terminated,  and  therefore  the  act  of  1897  did  not  transfer  jurisdiction 
to  this  court,  in  such  cases  arising  in  the  territory,  because  no  such 
jurisdiction  then  existed  in  the  supreme  court.     But  the  jurisdiction 
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of  this  court  is  not  dependent  upon  the  provisions  of  the  act  of  1897, 
but  upon  those  of  section  11  of  the  act  of  1895,  which,  after  creating 
a  court  of  appeals  for  the  territory  and  for  the  taking  of  all  caseSy 
civil  and  criminal,  to  that  court  from  the  trial  court  on  appeal  or 
writ  of  error,  further  enacts  that  "writs  of  error  and  appeals  from 
the  final  decision  of  said  appellate  court  shall  be  allowed,  and  may  be 
taken  to  the  circuit  court  of  appeals  for  the  Eighth  judicial  circuit, 
in  the  same  manner  and  under  the  same  regulations  as  appeals  are 
taken  from  the  circuit  courts  of  the  United  States."  Thus,  we  have 
a  specific  grant  to  this  court  of  jurisdiction  over  the  final  decisions  of 
the  appellate  court  of  the  territory,  which  may  be  said  to  be  open  to 
two  constructions:  First,  that  it  is  a  grant  of  jurisdiction  over  every 
case  finally  decided  by  the  appellate  court,  the  latter  clause  of  the 
paragraph  being  intended  to  point  out  the  manner  and  method  for 
securing  the  right  of  appeal  created  by  the  preceding  portion  of  the 
sentence  or  paragraph;  or,  second,  that  it  is  a  grant  of  jurisdiction 
over  the  final  decisions  of  the  appellate  court  in  all  cases  wherein 
jurisdiction  in  this  court  would  exist  if  the  decision  had  been  rendered 
in  a  circuit  court  of  the  United  States. 

If  the  first  construction  is  the  proper  one,  then  the  jurisdiction  of 
this  court  is  beyond  all  fair  question;  and  we  are  of  the  opinion  that 
this  is  the  true  meaning  of  the  clause  under  consideration.  Section 
11  of  the  act  creates  a  court  of  appeals  for  the  territory,  and  enacts 
that  it  shall  have  the  same  supervisory  power  over  the  trial  courts 
as  is  possessed  by  the  supreme  court  of  Arkansas  over  the  trial  courts 
of  that  state;  and,  appellate  jurisdiction  in  civil  and  criminal  cases 
having  been  thus  conferred,  it  is  then  enacted  that  writs  of  error  and 
appeals  from  the  final  decision  of  said  appellate  court  shall  be  al- 
lowed, and  may  be  taken  to  this  court,  in  the  same  manner  and  under 
the  same  regulations  as  appeals  are  taken  from  the  circuit  courts. 
The  natural  construction  of  this  clause  makes  it  include  all  final  deci- 
sions of  the  appellate  court.  The  clause  was  enacted  to  confer  an 
appellate  jurisdiction  upon  this  court  over  the  territorial  appellate 
court.  When  this  subject-matter  was  before  congreiss  for  considera- 
tion, two  questions  would  naturally  arise:  First,  what  shall  be  the 
extent  of  the  jurisdiction  proposed  to  be  conferred  upon  the  court 
of  appeals  for  the  Eighth  circuit  over  the  decisions  of  the  territorial 
court;  and,  second,  how  shall  this  jurisdiction  be  exercised?  The 
first  question  was  answered  by  enacting  that  "writs  of  error  and  ap- 
peals from  the  final  decision  of  said  appellate  court  shall  be  allowed 
and  may  be  taken  to  the  circuit  court  of  appeals  for  the  Eighth  judi- 
cial circuit";  and  the  second  question  was  answered  by  the  words, 
"in  the  same  manner  and  under  the  same  regulations  as  appeals  are 
taken  from  the  circuit  courts  of  the  United  States."  The  words  ere 
ating  the  appellate  jurisdiction  in  this  court  are  general  in  their  im- 
port, and  it  is  difficult  to  see  in  what  way  a  more  unlimited  jurisdic- 
tion could  have  been  created  in  this  court  over  the  final  decisions  of 
the  territorial  court  than  is  provided  for  in  this  clause  of  the  section ; 
and  the  contention  that  the  addition  of  the  words  "in  the  same  man- 
ner and  under  the  same  regulations  as  appeals  are  taken  from  the 
circuit  courts  of  the  United  States"  must  be  construed  to  be  a  lim- 
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itation  upon  the  previously  granted  jurisdiction  is  not  well  founded. 
They  refer  solely  to  the  mode  in  which  the  previously  granted  right 
of  appeal  is  to  be  exercised. 

The  distinction  to  be  made  between  statutes  containing  a  general 
grant  of  jurisdiction  and  those  intended  to  be  limited  to  particular 
cases  only  is  w^ell  illustrated  by  the  statutes  construed  by  the  supreme 
court  in  the  cases  of  In  re  Heath,  144  U.  S.  92,  12  Sup.  Ct.  615,  and 
Folsom  V.  U.  S.,  160  U.  S.  121,  16  Sup.  Ct.  222,  cited  and  relied  upon 
by  counsel  for  the  government.  In  the  former  case  a  writ  of  error 
from  the  supreme  court  of  the  United  States  to  the  supreme  court  of 
the  District  of  Columbia  was  sought  under  the  provisions  of  section 
846  of  the  Revised  Statutes  of  the  District  of  Columbia,  which  enacts 
that  "any  final  judgment,  order  or  decree  of  the  supreme  court  of  the 
district  may  be  re-examined  and  reversed  or  affirmed  in  the  supreme 
court  of  the  United  States  upon  writ  of  error  or  appeal,  in  the  same 
cases  and  in  the  like  manner  as  provided  by  law  in  reference  to  the 
final  judgments,  orders  and  decrees  of  the  circuit  court  of  the  United 
States."  This  statute,  by  the  use  of  the  apt  words  "in  the  same 
cases,"  clearly  restricted  the  appellate  jurisdiction  of  the  supreme 
court  over  the  judgments  of  the  supreme  court  of  the  District  of 
Columbia  to  the  cases  in  which  appellate  jurisdiction  existed  over 
judgments  of  the  circuit  courts  of  the  United  States.  In  the  case  of 
Folsom  V.  U.  S.,  a  case  certified  from  this  court  to  the  supreme  court, 
and  involving  the  question  whether  this  court  had  jurisdiction  to 
review  the  judgment  of  the  supreme  court  of  the  territory  of  New 
Mexico  in  cases  of  infamous  crimes  (the  case  arising  before  the  adop- 
tion of  the  act  of  1897),  it  was  held  by  the  supreme  court  that  the 
question  turned  upon  the  construction  to  be  given  to  section  15  of  the 
act  of  1891,  creating  the  circuit  courts  of  appeals,  which  in  substance 
provides  that,  in  cases  wherein  the  decision  of  the  court  of  appeals 
is  made  final  by  section  6  of  the  act,  that  court  shall  have  the  same 
right  to  review  the  final  judgments  of  the  supreme  courts  of  the  sev- 
eral territories  as  is  conferred  by  the  act  to  review  the  judgments 
of  the  district  and  circuit  courts.  The  supreme  court  held  that  this 
section  did  not  include  a  general  grant  of  jurisdiction,  but  that  it  was 
specific  and  limited,  and  did  not  extend  to  the  decisions  of  the  terri- 
torial court  of  New  Mexico,  in  cases  of  infamous  crimes,  because  such 
jurisdiction  did  not  then  exist  in  the  court  of  appeals  in  cases  pend- 
ing in  the  district  and  circuit  courts. 

The  restrictive  terms  found  in  the  statutes  construed  in  these  cases 
are  not  found  in  the  act  creating  the  judicial  system  for  the  Indian 
Territory.  The  provisions  of  section  11  of  the  act  creating  the  court 
of  appeals  for  the  territory,  and  conferring  jurisdiction  thereon  over 
cases  heard  in  the  trial  courts,  do  not*  refer  to  the  jurisdiction  of  the 
district  and  circuit  courts  of  the  United  States,  and  the  extent  of 
the  jurisdiction  of  the  territorial  court  of  appeals  is  not  in  any  par- 
ticular controlled  by  the  statutes  creating  the  jurisdiction  of  the  dis- 
trict and  circuit  courts;  and,  when  the  section  proceeds  to  declare 
that  the  final  decisions  of  the  territorial  appellate  court  may  be  re- 
viewed in  this  court,  it  can  only  refer  to  final  decisions  rendered  by 
the  app>ellate  court  in  the  exercise  of  the  jurisdiction  conferred  on 
31  C.C.A.— 26 
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it  by  the  preceding  portions  of  the  section,  which  jurisdiction,  as 
already  stated,  is  not  in  any  way  measured  or  limited  by  the  jurisdic- 
tion of  the  district  or  circuit  courts;  and  therefore,  if  we  give  to  the 
words  creating  the  appellate  jurisdiction  of  this  court  their  plain  and 
ordinary  meaning,  it  must  be  held  that  the  jurisdiction  of  this  court 
extends  to  all  final  decisions  rendered  in  the  territorial  appellate 
court.  Unless  this  is  the  proper  construction  of  the  act,  it  follows 
that  the  decisions  of  the  territorial  appellate  court  in  convictions 
for  infamous  crimes  cannot  be  appealed  from,  but  that  an  appeal  to 
this  court  does  exist  in  all* cases  not  infamous.  It  is  true  that,  if  the 
language  of  the  statute  demands  this  construction,  the  court  is  not 
justified  in  refusing  to  follow  the  plain  meaning  of  the  statute,  by 
reason  of  the  apparently  absurd  result  caused  thereby.  Folsom  v. 
U.  S.,  160  U.  S.  121,  16  Sup.  Ct.  222.  It  is  equally  true  that,  if  the 
words  of  a  statute  are  susceptible  of  more  than  one  meaning,  the  ab- 
surdity of  the  result  of  one  construction  is  a  strong  argument  against 
its  adoption.  Thus,  in  Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  47,  12  Sup. 
Ct  517,  it  is  said:  "Nothing  is  better  settled  than  that  statutes  should 
receive  a  sensible  construction,  such  as  will  effectuate  the  legislative 
intention,  and,  if  possible,  so  as  to  avoid  an  unjust  or  an  absurd  con- 
clusion." No  reason  can  be  assigned  in  support  of  the  view  that 
congress  intended  to  deny  an  appeal  in  cases  of  infamous  crimes,  and 
to  confer  it  in  cases  of  misdemeanor;  and  therefore  no  reason  exists 
for  construing  the  clause  of  section  11  of  the  act  of  1895,  which  con- 
fers jurisdiction  upon  this  court  over  the  final  decisions  of  the  appel- 
late court  of  the  territory,  in  such  a  manner  as  to  confer  jurisdiction 
in  minor  cases,  while  denying  it  in  cases  of  greater  importance.  If 
the  language  of  the  section  was  such  as  to  clearly  show  that  juris- 
diction was  not  conferred  upon  this  court  in  the  latter  class  of  cases, 
then  it  could  not  be  inferred  simply  to  avoid  an  apparently  absurd 
result  (Folsom  v.  U.  S.,  supra) ;  but  when,  as  in  this  case,  the  words 
of  the  section  conferring  the  jurisdiction  are  broad  enough  to  include 
convictions  for  infamous  and  noninfamous  crimes  alike,  the  court  is 
not  required  to  give  an  enlarged  meaning  to  the  words  "in  the  same 
manner  and  under  the  same  regulations  as  appeals  are  taken  from 
the  circuit  courts,"  in  order  that  the  jurisdiction  over  convictions 
for  infamous  crimes  shall  be  denied,  while  it  exists  over  cases  of  less 
gravity.  We  hold,  therefore,  that  section  11  of  the  act  of  1895  con- 
fers upon  this  court  appellate  jurisdiction  over  the  final  decisions  of 
the  court  of  appeals  of  the  Indian  Territory;  and,  so  holding,  it  fol- 
lows that  the  motion  to  dismiss  for  want  of  jurisdiction  must  be,  and 
is,  overruled. 
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(88  Fed.  102.) 

CAMPBELL  V.  WAITB. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    June  13,  1898.) 

No.  1.018. 

1.  Habeas  Corpus— Prisoner  Held  by  State  for  Acts  Done  under  Federal 

Authority. 

The  federal  courts  may,  on  habeas  corpus,  release  a  person  after  his  con- 
viction by  a  state  court,  as  well  as  before  trial,  when  he  Is  In  custody  for 
an  act  done  in  pursuance  of  a  law  of  the  United  States  lawfully  enacted. i 

2.  Same. 

Kev.  St.  §  7ri3,  was  designed  to  give  relief  to  one  in  custody  under  a  state 
law,  not  only  when  a  state  statute  expressly  Imposes  a  penalty  for  ex- 
ecuting a  law  of  the  United  States  or  the  process  of  Its  courts,  but  also 
when  the  state  law  Is  general  in  its  terms,  and  applicable  to  all  persons, 
and  one  Is  In  custody  under  color  thereof  for  an  act  which  was  in  fact 
done  In  pursuance  of  federal  authority. 

3.  Same. 

When,  on  habeas  corpus,  a  person  claims  immunity  from  arrest  and 
imprisonment,  on  the  ground  that  he  is  held  for  an  act  done  under  federal 
authority,  the  federal  courts  may  go  behind  the  indictment  or  information 
found  in  the  state  court,  and  ascertain  by  Independent  Inquiry  whether 
the  act  which  furnished  the  sole  basis  for  the  charge  was  In  truth  done 
in  pursuance  of  a  law  of  the  United  States. 

4.  Same. 

The  arrest,  under  state  authority,  of  federal  officers  or  other  persons 
for  acts  lawfully  done  in  discharge  of  their  duties  under  federal  laws, 
presents  a  case  of  urgency,  which  warrants  a  discharge  of  the  prisoner 
on  habeas  corpus  without  remitting  him  to  the  slower  remedy  of  an  appeal 
to  the  United  States  supreme  court. » 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Iowa. 

Edward  F.  Walte,  the  appellee,  filed  an  application  for  a  writ  of  habeas 
corpus  in  the  United  States  district  court  for  the  Northern  district  of  Iowa, 
In  which  he  alleged,  in  substance,  that  he  was  unlawfully  restrained  of  his 
liberty  by  A.  C.  Campbell,  the  sheriff  of  Howard  county,  Iowa,  under  a  war- 
rant issued  by  the  district  court  of  said  county;  that  he  was  held  in  custody 
and  wrongfully  deprived  of  his  liberty  "for  an  act  done  in  pursuance  of  the 
laws  of  the  United  States";  and  that  the  restraint  so  imposed  **was  in  viola- 
tion of  the  constitution  and  laws  of  the  United  States,  the  courts  of  the  state 
of  Iowa  having  no  Jurisdiction  to  arrest  or  Imprison  him."  A  writ  of  habeas 
<»rpus  having  been  duly  issued  and  served,  said  A.  C.  Campbell,  the  appel- 
lant made  a  return  to  the  writ,  stating.  In  substance,  that  he  held  the  said 
Waite  in  custody  by  virtue  of  a  warrant  of  commitment  Issued  on  a  Judgment 
of  the  district  court  of  Howard  county,  Iowa,  which  was  rendered  on  June 
22,  1895,  and  that  said  Judgment  after  its  rendition  had  been  duly  affirmed 
on  appeal  by  the  supreme  court  of  the  state  of  Iowa.  Attached  to  said  re- 
turn were  duly-certified  copies  of  the  Judgment  of  the  district  court  of  How- 
ard county,  of  the  indictment  on  which  the  said  Waite  had  been  tried,  of  the 
Judgment  of  affirmance  by  the  supreme  court  of  the  state,  and  of  the  warrant 
of  commitment  under  which  the  accused  was  held. 

1  As  to  Jurisdiction  of  federal  courts  on  habeas  corpus  generally,  see  note 
to  In  re  Huse,  25  C.  C.  A.  4. 

2  As  to  Jurisdiction  of  federal  courts  on  habeas  corpus  to  release  federal 
officers  prosecuted  in  state  courts,  see  section  10  of  note  to  In  re  Huse,  25 
O.  C.  A.  4. 
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The  indictment  appears  to  have  lieen  based  on  section  47(57  of  the  Code  of 
Iowa  of  1897,  quoted  below  in  the  inarglu,^  and  charged,  in  substance,  that 
B.  F.  Walte,  at  and  within  said  county  of  Howard,  on  or  about  the  4tb 
day  of  October,  A.  D.  1894,  did  willfully,  maliciously,  unlawfully,  and 
feloniously  threaten  verbally  to  accuse  one  D.  P.  Andrus,  a  person  then  and 
there  being  and  residing  in  Howard  county,  Iowa,  of  the  crime  of  perjury, 
and  to  have  him  arrested  and  punished  therefor,  in  order  to  compel  the  said 
Andrus  to  do  an  act  against  his  will.  To  the  aforesaid  return  a  reply  was 
filed  by  the  petitioner,  wherein  he  admitted  that  he  had  been  indicted,  tried, 
and  convicted  In  the  district  court  of  Howard  county,  Iowa;  that  the  judg- 
ment of  said  court  had  been  subsequently  affirmed  by  the  supreme  court 
of  the  state  (70  N.  W.  596);  and  that  he  was  then  in  custody  by  virtue  of  a 
warrant  issued  on  said  Judgment.  He  averred,  however.  In  substance,  that 
the  judgment  of  the  state  court,  by  virtue  of  which  he  was  held  in  custody, 
was  utterly  null  and  void  and  of  no  force  or  effect,  because  the  acts  com- 
plained of  in  the  indictment  on  account  of  which  he  had  been  accusi>d  and 
convicted  were  acts  which  he  had  done  and  performed  as  a  special  examiner 
of  pension  claims  in  the  discharge  of  duties  that  were  imposed  upon  him  as 
Buch  examiner  by  the  laws  of  the  United  States.  In  support  of  this  general 
averment,  the  petitioner  alleged.  In  substance,  the  following  facts:  That,  at 
the  time  of  the  commission  of  the  alleged  offense  against  the  laws  of  the 
state  of  Iowa,  he  was  a  special  examiner  of  the  pension  bureau,  and.  as  such, 
had  authority  to  administer  oaths  and  take  affidavits  In  the  investigation  of 
claims  pending  before  the  commissioner  of  pensions,  and  was  charged  with 
the  duty  of  examining  pension  claims  and  aiding  in  the  prosecution  of  per- 
sons appearing  on  such  investigations  to  be  guilty  of  fraud  in  presenting  or 
procuring  the  allowance  of  claims  for  pension;  that  one  Daniel  P.  Andrus, 
of  Howard  county,  Iowa,  was  at  the  time  a  pensioner  of  the  United  States, 
and  an  applicant  before  the  pension  bureau  for  an  Increase  of  his  pension; 
that  three  letters  had  been  filed  by  said  Andrus  In  support  of  his  claim  for  an 
increased  pension;  that  the  duty  had  been  devolved  on  the  petitioner,  by 
order  of  the  commissioner  of  pensions,  of  Investigating  the  merits  of  said 
claim;  that,  in  the  discharge  of  that  duty,  the  three  letters  aforesaid  and 
other  evidence  in  support  of  the  claim  came  into  the  possession  of  the  peti- 
tioner; that,  upon  an  examination  thereof,  he  had  good  reason  to  believe, 
and  did  believe,  that  one  or  more  of  said  letters  were  false  and  fraudulent, 
in  that  they  had  been  written  long  after  the  time  when  they  purported  to 
have  been  written;  and  that  It  thereupon  became  his  duty,  as  special  examiner 
in  charge  of  said  claim,  to  visit  said  Andrus,  and  ascertain  from  him.  by  a 
statement  under  oath,  the  true  date  when  the  said  letters  were  written.  The 
petitioner  further  alleged  that,  for  more  than  one  year  prior  to  the  date  last 
aforesaid,  he  had  been  engaged  with  other  special  examiners  in  investigating 
many  pension  claims  originating  in  Howard  county,  Iowa,  and  In  that 
vicinity,  in  which  one  George  M.  Van  Leuven,  a  resident  of  that  county,  had 
acted  as  attorney  In  prosecuting  said  claims  before  the  pension  department; 
that  so  many  frauds  had  been  unearthed  in  the  course  of  such  investigation, 
many  of  which  had  been  committed  at  the  Instance  of  said  Van  Leuven, 
without  any  Intentional  wrongdoing  on  the  part  of  the  applicants,  that  it  was 
deemed  inexpedient  and  Impracticable  to  prosecute  all  persons  concerned 
therein;  that  general  Instructions  had  accordingly  been  given  by  the  com- 
missioner of  pensions  to  obtain  all  material  evidence  that  could  be  obtained 
respecting  the  conduct  of  said  Van  Leuven  and  other  persons  who  had  acted 
in  an  official  capacity,  as  examining  surgeons,  who  might  have  been  concerned 
In  said  frauds,  to  the  end  that  they  might  be  duly  prosecuted,  but  that  no 
prosecutions  should  be  recommended  or  set  on  foot  by  special  examiners  of 

8  If  any  person,  either  verbally  or  by  any  written  or  printed  communica- 
tion, maliciously  threaten  to  accuse  another  of  a  crime  or  offense,  or  to  do 
any  Injury  to  the  person  or  property  of  another  with  intent  to  extort  any 
money  or  pecuniary  advantage  whatever,  or  to  compel  the  person  so  threat- 
ened to  do  any  act  against  his  will,  he  shall  be  imprisoned  in  the  peniten- 
tiary not  more  than  two  years  or  be  fined  not  exceeding  five  hundred  dol- 
lars. 
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the  pension  department  against  Individual  pensioners  who  confessed  their 
fraud,  except  in  extreme  cases  where  the  frauds  perpetrated  appeared  to  have 
been  gross  and  willful;  that,  acting  in  line  with  such  general  instructions  of 
the  commissioner  of  pensions,  the  petitioner  visited  said  Andrus,  in  Howard 
county,  Iowa,  with  a  view  of  ascertaining  whether  the  aforesaid  letters  which 
were  believed  to  be  fraudulent  were  in  fact  written  on  the  date  which  had 
theretofore  been  alleged  by  the  pension  claimant,  to  wit,  in  the  year  18()4, 
or  at  a  much  later  date:  that,  on  the  occasion  of  said  Interview,  the  petitioner 
requested  said  Andrus  to  make  a  truthful  statement  concerning  said  letters 
and  the  dates  when  they  were  written,  and  said  to  him,  in  substance,  *'that 
if  he,  the  said  Andrus,  should  not  tell  the  truth  about  said  letters,  and  if  it 
should  conclusively  appear  thereafter  from  other  sources  that  he  had  made 
false  statements  under  oath  concerning  said  letters,  then  he,  the  said  peti- 
tioner, would  recommend  the  criminal  prosecution  of  said  Andrus  for  per- 
jury," the  fact  being  that  Andrus  had  theretofore  stated  under  oath,  in  a 
deposition  taken  before  a  special  examiner  of  the  pension  bureau  In  support 
of  his  claim  for  a  pension,  that  said  letters  were  written  by  him  during  the 
year  1804,  which  statement  was  material  to  the  allowance  of  the  claim,  and 
constituted  the  crime  of  perjury,  under  the  laws  of  the  United  States,  provided 
it  was  false  and  was  known  to  said  Andrus  to  be  false  when  the  same  was 
made.  The  reply  further  disclosed,  In  substance,  that  the  acts  aforesaid,  as 
descril)ed  by  the  petitioner,  and  no  other  or  different  acts,  constituted  the 
alleged  offense  for  which  he  had  been  indicted,  tried,  convicted,  and  sentenced 
in  the  district  court  of  Howard  county,  Iowa.  The  respondent  below,  who  is 
the  appellant  here,  demurred  to  the  foregoing  plea,  and  also  moved  to  strike 
out  material  parts  thereof,  but  each  was  overruled.  A  hearing  was  then  had 
on  the  issues  tendered  by  the  plea;  considerable  evidence  was  offered  by  the 
petitioner  in  support  thereof;  and.  at  the  conclusion  of  the  hearing,  the  peti- 
tioner was  discharged  from  custody.  81  Fed.  35J).  The  case  comes  to  this 
court  on  appeal  from  such  order. 

Milton  Remley,  Atty.  Gen.  of  Iowa,  for  appellant 
Edward  C.  Stringer,  U.  S.  Atty.,  Fred  W.  Reed,  and  Daniel  Fish, 
for  appellee. 

Before  SANBORN  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  is  contended  on  behalf  of  the  appellant,  and  it  seems  to  be  one  of 
the  principal  errors  which  is  relied  upon  for  a  reversal  of  the  order  of 
the  district  court,  that  the  facts  alleged  in  the  petitioner's  reply  to 
the  sheriff's  return,  hereafter  termed  the  "petitioner's  plea,''  were  in- 
suflBcient  to  warrant  his  discharge  from  custody,  and  that  the  trial 
court  erred  both  in  overruling  the  demurrer  thereto  and  in  admitting 
testimony  to  substantiate  the  averments  of  the  plea.  In  support  of 
this  contention  it  is  said,  in  efifect,  that  the  plea  which  was  inter- 
posed was  inconclusive  and  of  no  avail,  because  it  did  not  admit  the 
doing  of  the  acts  charged  in  the  indictment,  and,  furthermore,  show 
by  proper  averments  that  they  were  done  in  obedience  to  the  laws  of 
the  United  States,  but  that  the  plea  merely  admitted  the  doing  of 
certain  other  acts,  quite  different  from  those  described  in  the  indict- 
ment, and  then  averred  or  showed  that  such  other  acts  were  done  in 
pursuance  of  federal  authority.  We  think,  however,  that  the  plea 
was  not  bad  for  the  reasons  last  indicated.  It  is  manifest  from  an 
inspection  of  the  pleading  that  it  was  not  framed  with  a  view  of  con- 
fessing and  avoiding  the  specific  charge  contained  in  the  indictment, 
but  that  it  was  framed  upon  an  entirely  different  theory,  namely,  for 
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the  purpose  of  showing  that  the  petitioner  was  not  guilty  of  the  spe- 
cific acts  described  in  the  indictment;  that  the  acts  by  him  done  and 
performed,  which  had  furnished  the  sole  basis  for  a  criminal  charge 
under  the  laws  of  the  state,  were  done  by  the  petitioner  in  the  line  of 
his  duty  as  a  federal  officer;  and  that  by  reason  of  that  fact  the 
federal  court,  to  which  the  application  for  a  writ  of  habeas  corpus 
was  addressed,  was  fully  empowered  by  sections  751,  753,  and  761  of 
the  Revised  Statutes  of  the  United  States  to  release  him  from  impris- 
onment, notwithstanding  his  prior  conviction  as  for  a  crime  in  the 
courts  of  the  state  of  Iowa.  The  plea  seems  to  have  been  well  con- 
ceived for  the  pui-pose  last  indicated,  and  it  admits  of  no  controversy, 
we  think,  that  the  acts  which  were  confessed  by  the  plea,  considering^ 
all  the  circumstances  under  which  the  petitioner  was  called  upon  to 
act,  were  within  the  line  of  his  duty  as  a  special  examiner  of  the 
pension  bureau,  the  same  having  been  done  in  accordance  with  ref- 
lations lawfully  made  and  instructions  given  by  the  commissioner  of 
pensions,  and  therefore  having  been  done  and  performed  in  pursuance 
of  the  laws  of  the  United  States. 

It  is  insisted,  however,  in  behalf  of  the  appellant,  that  the  action 
taken  by  the  trial  court  sets  at  naught  the  solemn  adjudic^ation  of 
the  courts  of  Iowa  in  a  case  properly  within  their  jurisdiction,  and 
that,  because  of  this  fact,  the  order  discharging  the  petitioner  was  er- 
roneous and  beyond  the  power  of  the  trial  court.  The  answer  to 
this  contention  is  found  in  the  fact  that  by  section  7  of  the  act  of 
March  2,  18^3  (4  Stat.  632,  c.  57),  the  substance  of  which  is  now  em- 
bodied in  section  753  of  the  Revised  Statutes,  the  congress  of  the 
United  States  has  expressly  authorized  the  federal  courts  to  issue 
writs  of  habeas  corpus  for  the  release  of  persons  who  are  confined 
or  imprisoned  *'for  any  act  done,  or  omitted  to  be  done,  in  pursuance 
of  a  law  of  the  United  States,  or  any  order,  process,  or  decree  of  any 
court  or  judge  thereof."  By  means  of  numerous  federal  adjudica- 
tions upon  this  act,  which  have  been  cited  and  approved  by  the  su- 
preme court  of  the  United  States,  it  is  now  well  established:  First, 
that  the  federal  courts  may  release  a  person  after  his  conviction  by  a 
state  court  as  well  as  before  a  trial,  when  he  is  restrained  of  his  lib- 
erty for  an  act  done  in  pursuance  of  a  law  of  the  United  States  law- 
fully enacted;  second,  that  the  statute  in  question  was  desifirned 
to  give  relief  to  one  in  custody  under  a  state  law,  not  only  when  a 
state  statute  expressly  imposes  a  penalty  for  executing  a  law  of  the 
United  States  or  the  process  of  its  courts,  but  also  when  a  state  law 
is  general  in  its  terms,  and  applicable  to  all  persons,  and  one  is  in 
custody  under  color  thereof  for  an  act  which  was  in  fact  done  in 
pursuance  of  federal  authority;  and,  third,  that,  when  an  indictment 
charging  an  offense  against  a  state  law  does  not  show  on  its  face  that 
the  act  which  forms  the  basis  of  tlie  charge  was  done  in  pursuance 
of  a  law  of  the  United  States,  that  fact  may  be  established  by  proof 
aliunde, — in  other  words,  that  when,  in  a  proceeding  by  habeas  cor- 
pus, a  person  claims  immunity  from  arrest  and  imprisonment  on  the 
ground  that  he  is  in  fact  held  for  an  act  done  in  pursuance  of  federal 
authority,  the  federal  courts  may  go  behind  the  indictment  or  infor- 
mation, as  the  case  may  be,  and  ascertain  by  an  independent  inquiry 


Digitized  by 


Google 


CAMPBELL    V.   WAITE.  407 

whether  the  act  which  furnishes  the  sole  basis  for  the  charge  was  in 
truth  done  in  pursuance  of  a  law  of  the  United  States,  or  the  order, 
process,  or  decree  of  a  federal  tribunal.  If  the  federal  courts  did  not 
possess  the  power  last  mentioned,  the  habeas  corpus  act  would  in 
some  cases  prove  ineffective  to  protect  federal  oflQcers  in  the  perform- 
ance of  their  duties.  In  re  Hurst,  2  Flip.  510,  12  Fed.  Cas.  1024; 
Brown  v.  U.  S.,  2  Woods^  428,  4  Fed.  Cas.  98;  U.  S.  v.  Jailer,  26  Fed. 
Cas.  571,  575,  2  Abb.  (U.  S.)  265;  Ex  parte  Thompson,  1  Flip.  507,  23 
Fed.  Cas.  1015,  1016;  Ex  parte  Jenkins,  2  Wall.  Jr.  521,  13  Fed.  Cas. 
445;  In  re  Bull,  4  Dill.  323,  328,  Fed.  Cas.  No.  2,119;  In  re  Neill,  8 
Blatchf.  156,  17  Fed.  Cas.  1296;  It  was  also  decided  in  Re  Neagle, 
135  U.  S.  1,  75,  10  Sup.  Ct.  658,  where  most  of  the  foregoing  cases 
were  cited  and  approved,  that  no  act  done  in  pursuance  of  a  law  of 
the  United  States  lawfully  enacted  can  be  an  offense  against  the  laws 
of  a  state,  and  that  an  act  done  in  obedience  to  rules  or  regulations 
lawfully  prescribed  by  one  of  the  executive  departments  of  the  gov- 
ernment or  in  obedience  to  the  directions  of  one  of  the  heads  of  such 
departments,  acting  within  the  scope  of  his  authority,  is  to  be  regarded 
as  an  act  done  in  pursuance  of  a  law  of  the  United  States,  although 
no  statute  of  the  United  States  has  in  express  terms  directed  the 
doing  of  the  act.  It  may  be  conceded  that  the  act  of  congress  of 
March  2, 1833,  which  empowers  the  federal  courts  to  go  behind  an  in- 
dictment found  in  a  state  court,  and  determine  by  an  independent 
investigation  of  the  facts  whether  the  act  which  forms  the  basis  of 
the  criminal  charge  was  done  in  pursuance  of  federal  authority,  con- 
fers a  delicate  and  anomalous  power  on  the  federal  courts,  which 
should  in  all  cases  be  cautiously  exercised;  but,  in  view  of  the  numer- 
ous adjudications  cited  above,  we  cannot  doubt  the  existence  of  such 
a  power,  nor  the  fact  that  it  was  intentionally  conferred  by  the  law- 
maker. The  act  in  question  owes  its  birth  to  an  attempt  by  one  of 
the  states  of  this  Union  to  nullify  the  action  of  the  congress  of  the 
United  States  over  subjects  that  had  been  committed  to  its  charge 
by  the  federal  constitution,  and  the  power  thereby  conferred  on  fed- 
eral courts  and  federal  judges  was  granted  for  no  other  purpose  than 
to  prevent  interference  with  the  rightful  authority  of  the  general 
government.  Owing  to  the  dual  nature  of  our  government,  it  was 
deemed  necessary  legislation  to  accomplish  that  object. 

It  follows  from  what  has  been  said  that  no  error  was  committed  by 
the  trial  court  in  receiving  the  proof  which  was  offered  by  the  peti- 
tioner to  show  that,  in  point  of  fact,  he  was  in  custody  for  acts  done 
in  the  legitimate  discharge  of  his  duties  as  a  federal  official,  nor  in 
ordering  his  discharge  when  fully  satisfied  that  such  was  the  case. 
For  acts  of  that  nature  the  state  court  was  without  power  to  im- 
prison or  fine  the  petitioner,  and  its  judgment  inflicting  such  punish- 
ment was  void  in  the  same  sense  that  the  judgrment  of  a  court  is  void 
when  it  sentences  a  person  to  a  kind  of  punishment  not  authorized 
by  law.  Ex  parte  Lange,  18  Wall.  103;  Ex  parte  Bain,  121  U.  S. 
1,  7  Sup.  Ct.  781. 

It  is  further  suggested  in  the  brief  of  the  attorney  general,  and 
some  stress  was  laid  on  that  point  in  argument,  that,  in  any  event, 
the  petitioner  should  not  have  been  discharged  on  habeas  corpus,  but 
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should  have  been  remanded  to  the  custody  of  the  sheriff,  and  required 
to  prosecute  a  writ  of  error  to  the  supreme  court  of  the  United 
States.  This  contention,  we  think,  is  without  merit.  While  it  is 
true  that  the  relief  prayed  for  by  the  petitioner  could  have  been  ob- 
tained in  the  usual  way  by  a  writ  of  error,  yet,  in  our  judgment,  the 
case  at  bar  does  not  belong  to  the  class  of  cases  in  which  a  person  in 
custody  under  the  warrant  of  a  state  court  should  be  compelled  to 
seek  relief  by  appeal  or  writ  of  error  rather  than  by  a  writ  of  habeas 
corpus.  In  the  case  of  Ex  parte  Royall,  117  U.  S.  241,  251,  6  Sup. 
Ct.  734,  it  was  said,  in  substance,  that  when  a  federal  officer  is  in 
custody  for  an  act  done  in  pursuance  of  a  law  of  the  United  States, 
or  an  order,  process,  or  decree  of  a  federal  court,  and  that  when  a 
citizen  of  a  foreign  state  is  in  custody,  under  the  warrant  of  a  state 
court,  for  an  act  done  under  an  authority  claimed  to  have  been  con- 
ferred by  the  sovereignty  of  which  he  is  a  citizen,  so  that  our  rela- 
tions with  foreign  governments  are  involved  in  the  controversy,  such 
cases  present  questions  of  such  importance  and  urgency  that  the 
court  which  is  appealed  to  for  relief  may  and  should  discharge  the  pe- 
titioner in  a  proceeding  by  habeas  corpus,  instead  of  compelling  him 
to  resort  to  the  slower  remedy  by  appeal,  provided  that  it  finds  upon 
an  investigation  of  the  case  that  the  petitioner's  complaint  is  well 
founded.  The  arrest  of  federal  officers  or  other  persons  for  acta 
lawfully  done  in  discharge  of  their  duties  under  federal  laws  Impairs 
to  a  certain  extent  the  authority  and  efficiency  of  the  general  govern- 
ment; and  for  that  reason  no  court,  so  far  as  we  are  aware,  has  ever 
hesitated  in  that  class  of  cases  to  discharge  a  petitioner  from  custody 
by  writ  of  habeas  corpus,  when  it  appeared  on  a  hearing  of  the  case 
that  the  petitioner  was  entitled  to  be  released  from  imprisonment- 
No  other  questions  besides  those  already  noticed  and  decided  are 
presented  by  the  assignment  of  errors  which  require  consideration  at 
our  hands.  In  the  brief  of  counsel  for  the  appellant  it  is  said,  in 
substance,  that  the  errors  complained  of  consisted  in  overruling  the 
demurrer  to  the  petitioner's  plea;  that,  on  the  conceded  facts  of  the 
case,  which  we  take  to  mean  the  facts  alleged  in  the  petitioner's  plea, 
inasmuch  as  there  is  no  special  finding  of  fact  contained  in  the  rec- 
ord, the  trial  court  had  no  jurisdiction  to  issue  a  writ  of  habeas 
corpus  or  to  discharge  the  prisoner;  and  that  the  court  also  erred  in 
holding  that  the  petitioner  was  illegally  deprived  of  his  liberty  when 
it  appeared  that  he  was  in  custody  under  the  judgment  and  sentence 
of  the  district  court  of  Howard  county,  Iowa,  upon  an  indictment 
alleging  an  offense  under  the  laws  of  the  state.  These,  in  our  opin- 
ion, are  the  only  questions  presented  by  the  record  which  are  open 
for  review  by  this  court;  and,  as  they  have  each  been  considered  and 
the  position  taken  by  the  appellant  adjudged  to  be  untenable,  the 
order  discharging  the  petitioner  from  custody  is  hereby  affirmed. 
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(88  Fed.  111.) 
Mckenzie  v.  poorman  silver  mines  op  Colorado,  Limited. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     June  20,  1898.) 
No,  1,053. 

1.  Ck)DB  PLEADiifa — Denials  op  Answer. 

Under  the  Colorado  Code,  the  plea  of  the  general  issue,  as  known  at  com- 
mon law,  is  abolished,  and  the  answer  must  contain  a  denial  of  each  ma- 
terial allegation  intended  to  be  denied,  and  every  material  allegation  not 
controTerted  is  taken  as  true. 

2.  Account  Stated. 

A  mere  allegation  that,  on  a  certain  date,  plaintiff  "rendered  to  defend- 
ant a  statement  of  said  account"  (being  the  account  sued  on),  is  not  equiv- 
alent to  an  averment  that  the  account  between  the  parties  had  been  stated, 
showing  a  specific  sum  due,  so  as  to  make  the  suit  one  on  an  account 
stated. 
&  Corporations— Contracts  op  Agents— Ratification. 

In  an  action  against  a  corporation  on  a  contract  made  between  plaintifT 
and  a  third  person,  who  is  alleged  to  have  acted  in  behalf  of  the  corpo- 
ration, it  is  not  necessary  to  show  that  the  contract  was  made  under 
authority  of  a  resolution  of  the  board  of  directors;  and.  If  there  is  evi- 
dence tending  to  show  that  it  was  made  in  the  interest  of  the  corporation, 
which  recognized  it,  accepted  its  benefits,  and  acted  on  its  provisions, 
this  is  sufficient  to  warrant  the  submission  of  the  cause  to  the  Jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Willard  Teller  (H.  M.  Orahood  and  E.  B.  Morgan,  on  the  brief), 
for  plaintiff  in  error. 
Hugh  Butler,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIRAS, 
District  Judge. 

SHIRAS,  District  Judge.  This  action  was  brought  by  plaintiff  for 
the  purpose  of  recovering  from  the  defendant,  a  corporation  created 
under  the  laws  of  Great  Britain,  the  sum  of  |14,005.35,  it  being 
averred  in  the  petition  that  the  defendant  on  the  24th  day  of  October, 
1894,  was  indebted  to  plaintiff  for  services  by  him  rendered  to  de- 
fendant as  superintendent  of  its  mines  and  property  in  Boulder  coun- 
ty, Colo.,  and  for  money  expended,  and  goods,  wares,  and  merchan- 
dise furnished,  by  plaintiff  to  defendant,  in  superintending  and  prose- 
cuting the  work  and  operations  of  the  defendant;  that  on  the  day 
above  named  plaintiff  rendered  to  defendant  a  statement  of  the  ac- 
count, and  defendant  thereupon  acknowledged  said  indebtedness,  and 
.then  and  there  promised  plaintiff  to  pay  the  same,  but  has  failed  and 
neglected  to  pay  the  same  or  any  part  thereof.  To  this  petition  an 
answer  was  filed,  wherein  the  defendant  denied: 

'That  on  the  24th  day  of  October,  18J>4,  or  at  any  other  time,  it  was  indebted 
to  the  plaintiff  in  the  sum  of  $14,005.35,  or  in  any  other  sum,  for  services  by 
the  plaintiff  theretofore  or  at  any  time  rendered  to  the  defendant,  or  for 
money  expended,  or  for  goods,  wares,  and  merchandise  furuislied,  by  plain- 
tiff in  superintending  and  prosecuting  the  worlc  and  operations  of  the  de- 
fendant, or  for  any  other  consideration,  or  at  all;  and  it  denied  that  on  said 
24th  day  of  October,  1894,  or  at  any  other  time,  it  acknowledged  that  it  was 
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indebted  to  the  plaintiff  in  the  sum  of  $14,005.35,  or  in  any  other  sum  what- 
ever, or  tliat  said  sum,  or  any  sum  whatever,  was  due  from  defendant  to 
plaintiff;  and  it  further  denied  that  it  promised  to  pay  to  the  plaintiff  the 
said  sum,  or  any  sum  whatever." 

When  the  ease  was  called  for  trial,  and  after  the  jury  had  been 
sworn,  the  plaintiff  moved  the  court  for  an  instruction  to  the  jury  to 
return  a  verdict  in  accordance  with  the  prayer  of  the  complaint,  on 
the  ground  "that  the  denial  of  the  wording  of  the  indebtedness  of 
the  complaint  is  not  a  denial  under  the  authorities  decided  by  the 
supreme  court."  This  motion  was  overruled  by  the  court,  and  the 
case  proceeded  to  a  hearing  upon  the  evidence,  the  plaintiff  in  the 
first  instance  introducing  evidence  tending  to  show  that  he  had  been 
in  the  employ  of  the  defendant  company  as  superintendent  of  the 
mines  operated  by  the  defendant  company,  and  had  expended  certain 
sums  of  money  and  furnished  goods  and  wares  in  connection  there- 
with, and  that  on  or  about  the  24th  day  of  October,  1894,  he  and 
Thomas  W.  Goad,  who,  it  is  claimed,  was  acting  as  the  general  man- 
ager of  the  defendant  company,  went  over  plaintiff's  account,  and 
agreed  upon  the  sum  of  |14,005.35  as  being  the  amount  due,  a  state- 
ment thereof  being  made  and  furnished  to  Mr.  Goad,  who  said  he 
would  forward  it  to  the  company  in  Scotland. 

Upon  the  conclusion  of  the  evidence,  the  court  instructed  the  jury 
to  find  for  the  defendant,  and  plaintiff  now  brings  the  case  before 
this  court  by  writ  of  error,  and  the  first  ground  assigned  as  error  is 
the  action  of  the  trial  court  in  overruling  plaintiff's  motion  for  ver- 
dict and  judgment  on  the  pleadings.  The  position  taken  by  plaintiff 
is  that  the  action  is  on  an  account  stated,  and  that  the  answer  pre- 
sented no  issue,  because  it  did  not  deny  the  averment  of  the  petition 
that  the  plaintiff  on  the  24th  day  of  October,  1894,  rendered  to  de- 
fendant a  statement  of  said  account,  and  that,  in  the  absence  of  a 
denial  of  this  averment,  all  the  other  denials  of  the  answer  are  of  no 
avail.  It  is  admitted  by  counsel  for  plaintiff  that  the  Code  of  CJolo- 
rado  has  abrogated  the  plea  of  the  general  issue  as  known  in  the 
common  law,  and  requires  either  a  general  or  specific  denial  of  the 
averments  of  the  complaint.  At  the  common  law,  in  an  action  upon 
an  account  stated,  the  plea  would  be  "non  assumpsit,"  the  foundation 
of  the  action  being  the  promise,  express  or  implied,  to  pay  the  amount 
shown  to  be  due  by  the  account  stated.  This  denial  is  found  in  the 
answer  of  the  defendant  in  this  case,  and,  in  substance,  the  denials 
of  the  answer  amount  to  the  general  issue,  which  would  have  been 
available  under  the  common-law  system  of  pleading.  But,  as  the 
code  system  of  pleading  obtains  in  Colorado,  the  answer  is  to  be 
viewed  in  the  light  of  the  code  provisions,  which  are  to  the  effect, 
that  the  answer  must  contain  a  denial  of  each  material  allegation 
intended  to  be  denied,  and  that  every  material  allegation  not  con- 
troverted by  the  answer  shall  be  taken  as  true;  and  the  contention  of 
the  plaintiff  is  that,  as  the  answer  did  not  deny  the  averment  in  the 
complaint  "that  plaintiff  on  said  last-named  day  [October  24,  1894] 
rendered  to  defendant  a  statement  of  said  account,"  this  averment 
must  be  taken  to  be  true,  and  therefore  plaintiff  was  entitled  to 
judgment  on  the  pleadings. 
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If  the  averment  jn  the  complaint  had  been  to  the  effect  that  on  the 
24th  of  October,  1894,  an  account  between  the  parties  had  been 
stated,  showing  a  specific  sum  to  be  due  plaintiff,  it  might  be  that  a 
faUure  to  deny  such  statement  would  be  construed  to  be  an  admis- 
sion of  the  cause  of  action,  but  that  is  not  the  averment  in  this  case. 
The  mere  rendition  of  an  account  from  one  party  to  another  does  not 
constitute  an  account  stated,  upon  which  an  action  can  be  main- 
tained. 

Thus,  in  Toland  v.  Sprague,  12  Pet.  300,  a  case  cited  by  counsel 
for  plaintiff,  it  is  said: 

**We  agree  with  the  court  that  the  mere  rendering  an  account  does  not  make 
it  a  stated  one;  but  that  If  the  other  party  receives  the  account,  admits  the 
correctness  of  the  items,  claims  the  balance,  or  offers  to  pay  it,  as  it  may  be 
for  or  against  him,  then  it  becomes  a  stated  account." 

The  admission  of  the  account  rendered,  so  as  to  make  it  an  account 
stated,  may  be  inferred  from  retaining  the  same  for  a  sufficient  or 
reasonable  length  of  time  without  objecting  thereto,  but  such  reten- 
tion is  merely  the  evidence  from  which  the  admission  is  inferred; 
and  therefore  when,  as  in  this  case,  it  is  averred  in  a  complaint  that 
an  account  was  rendered,  and  that  it  was  acknowledged  by  the  de- 
fendant, who  promised  to  pay  it,  the  case  would  not  be  made  out  by 
proving  that  an  account  had  been  rendered.  It  would  be  necessary^ 
in  addition,  to  prove  that  the  defendant  had  either  expressly  prom- 
ised to  pay  the  amount,  or,  by  receiving  the  account  and  retaining 
it  without  objection,  had  impliedly  admitted  its  correctness,  from 
which  admission  the  promise  to  pay  would  be  implied. 

In  this  case  the  answer,  while  admitting  that  the  account  had  been 
rendered,  expressly  denied  that  the  defendant  had  ever  acknowledged 
it  to  be  correct,  or  had  ever  promised  to  pay  it,  and  thus  an  issue  of 
fact  was  created,  putting  plaintiff  to  his  proof,  and  the  court  did  not 
err  in  overruling  the  motion  for  judgment  on  the  pleadings. 

The  next  question  for  determination  is  whether  the  court  below 
erred  in  directing  a  verdict  for  the  defendant  upon  the  evidence  in 
the  case.  As  already  stated,  the  plaintiff  is  seeking  to  recover  for 
services  alleged  to  have  been  rendered  to  defendant  as  superintendent 
of  the  mining  property,  and  also  for  money  expended  and  goods 
and  wares  furnished  to  the  defendant  in  carrying  on  the  operations 
of  the  mine  from  1891  to  1894.  From  the  evidence  it  appears  that 
the  mine  was  originally  owned  by  plaintiff;  that  on  the  1st  day  of 
September,  1891,  a  written  agreement  was  entered  into  between  the 
plaintiff  and  H.  A.  W.  Tabor,  which  recites  that  a  contract  had  be- 
fore that  date  been  entered  into  between  the  parties  with  regard  to 
the  sale  of  the  l*oor  Man  Lode  Mining  Claim,  in  Boulder  county, 
Colo.;  that  in  pursuance  of  that  contract  a  corporation  had  been 
formed  under  the  laws  of  Great  Britain,  named  the  "Poorman  Silver 
Mines  of  Colorado,  Limited,"  with  a  capital  stock  of  130,000  shares, 
of  £1  each,  of  which  103,000  were  ordinary,  and  27,000  were  deferred, 
shares;  that  10,000  of  the  ordinary  shares  had  been«old  for  $18,500, 
which  amount  had  been  paid  to  plaintiff  in  part  payment  of  the  pur- 
chase price  of  the  property;  that  4,000  shares  of  the  deferred  stock 
were  to  be  issued  to  the  promoters  of  the  company  in  payment  for 
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their  services,  the  remaining  23,000  deferred  shares  were  to  be  held 
to  procure  a  working  capital  for  the  company,  and  the  remaining 
93,000  shares  of  common  stock  were  to  be  issued  to  plaintiff,  and, 
upon  the  delivery  of  the  deed  of  the  mining  property  to  the  corpora- 
tion, the  93,000  shares  of  stock  issued  to  plaintiff  were  to  be  deposited 
in  the  Denver  National  Bank,  Colo.,  or  with  its  correspondent,  the 
Alliance  Bank  of  London,  subject  to  the  order  of  H.  A.  W.  Tabor, 
who  had  the  right  to  withdraw  the  same  from  time  to  time,  upon 
paying  into  the  bank  to  the  credit  of  plaintiff  80  per  cent,  of  the 
par  value  of  the  stock,  and  upon  the  completion  of  the  payment  of 
f330,000,  the  agreed  purchase  price,  to  the  plaintiff,  the  remaining 
stock  should  be  delivered  to  the  said  Tabor;  it  being  further  agreed 
**that  the  said  party  of  the  first  part,  until  he  shall  be  paid  in  full  for 
his  said  property,  as  above  herein  provided  for,  shall  remain  as 
superintendent,  in  charge  and  control  of  the  mine,  at  a  salary  of  three 
hundred  dollars  per  month,  and  that  T.  W.  Goad  shall  be  the  resident 
and  consulting  engineer  of  said  company." 

The  evidence  does  not  clearly  show  the  relation  actually  existing 
between  Tabor  and  the  defendant  corporation,  but  it  would  appear, 
from  the  recitals  of  this  contract,  that  the  corporation  was  organized 
for  the  purpose  of  completing  the  contract  of  purchase  of  the  mine 
existing  between  plaintiff  and  Tabor,  and  by  its  terms  this  contract 
of  September  1,  1891,  provided  for  the  purchase  of  the  property  by 
the  defendant  company,  and  there  is  evidence  tending  to  show  that 
the  defendant  corporation  took  the  benefit  of  the  contract.  The  con- 
tract recites  that  the  property  has  been  conveyed  to  the  company  by 
good  and  sufficient  deeds,  which  by  the  further  terms  of  the  contract 
were  to  be  delivered  to  the  Denver  National  Bank  or  the  Alliance 
Bank  of  London,  to  be  held  until  payment  of  the  purchase  price  had 
been  completed.  It  is  true  this  contract  is  signed  only  by  plaintiff 
and  by  Tabor,  but,  if  from  the  entire  evidence  it  should  be  found 
that  the  defendant  company  accepted  its  benefits  and  acted  under 
its  provisions,  there  would  be  ground  for  holding  that  the  company 
had  assumed  its  obligations,  which  question  would  be  for  the  jury 
under  the  evidence  in  the  case.  This  contract  expressly  provides 
that  the  plaintiff,  until  full  payment  for  the  property  has  been  made, 
should  remain  in  charge  and  control  of  the  mine,  as  superintendent, 
at  a  salary  of  |300  per  month.  The  trial  judge  deemed  this  to  be 
an  absurd  and  foolish  agreement,  and  held  that,  before  it  could  be 
made  binding  upon  the  defendant,  it  ought  to  be  made  to  appear 
that  it  was  made  by  resolution  of  the  board  of  directors,  through  and 
by  the  constituted  authorities,  and  that  it  did  not  appear  that  Tabor 
had  authority  to  make  such  a  bargain  on  behalf  of  the  company. 
The  question  is  not  whether  this  particular  provision  of  the  contract 
was  or  was  not  a  wise  or  foolish  provision.  It  is  part  of  the  con- 
tract, as  plainly  stated  as  it  is  possible  to  put  it,  and  it  forms  part  of 
the  consideration  for  which  the  plaintiff  agreed  to  sell  the  mining 
property  to  the  defendant  company.  The  question  to  be  decided  is 
whether  the  company  is  bound  by  the  terms  of  the  contract  The 
plaintiff  testified  that  this  contract  of  September  1,  1891,  was  the 
contract  under  which  the  defendant  bought  the  mine;  and  there  was 
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certainly,  therefore,  some  evidence  to  show  that  this  written  contract 
was  made  in  the  interest  of  the  company;  and,  if  the  company  recog- 
nized it,  accepted  its  benefits,  and  acted  on  its  provisions,  this  would 
be  evidence  showing  that  it  was  adopted  by  the  company;  and,  if  in 
fact  it  was  thus  recognized  and  adopted,  it  became  binding  upon  the 
company,  the  same  as  though  it  had  been  formally  executed  in  the 
corporate  name. 

It  must  be  further  remembered  that  the  suit  is  not  only  to  recover 
the  sum  claimed  to  be  due  the  plaintiff,  as  salary  for  the  time  he  re- 
mained in  charge  of  the  mine,  but  also  for  money  expended  by  plain- 
tiff in  paying  expenses  incurred  in  running  the  mine;  and  there 
ia  evidence  tending  to  show  that  T.  W.  Goad  directed  plaintiff  to 
operate  the  mine,  after  the  defendant  company  had  become  inter- 
ested therein,  and  that  money  was  expended  in  putting  in  machinery, 
in  clearing  the  mine  of  water,  and  in  paying  the  wages  of  the  men  em- 
ployed, and  that  ore  of  the  value  of  $70,000  was  mined  and  sold; 
and  there  is  evidence  tending  to  show  that  the  defendant  company 
received  a  portion  of  this  money,  and  to  some  extent,  at  least,  ac- 
cepted the  benefits  of  the  work  done  and  expenditures  made  by 
plaintiff,  but  the  court  refused  to  submit  the  issue  on  this  branch 
of  the  case  to  the  jury.  It  is  not  to  be  denied  that  upon  the  ques- 
tions of  the  relation  of  H.  A.  W.  Tabor  to  the  defendant  company,  of 
the  connection  of  the  company  with  the  contract  of  purchase  of  the 
mining  property,  of  the  authority  actually  possessed  and  exercised 
on  behalf  of  the  defendant  company  by  T.  W.  Goad,  who  in  some 
form  and  to  some  extent  represented  the  corporation,  the  evidence, 
as  presented  by  this  record,  is  confused  and  very  far  from  satisfac- 
tory, and  yet  we  are  of  the  opinion  that  it  contains  some  evidence 
tending  to  show  that  the  corporation  had  become  bound  by  the  con- 
tract of  September  1, 1891;  that  T.  W.  Goad  did  to  some  extent  repre- 
sent and  act  for  the  company  in  managing  the  affairs  of  the  company 
in  connection  with  the  mining  property;  that,  under  the  joint  man- 
agement of  the  plaintiff  and  T.  W.  Goad,  the  mine  was  operated,  ex- 
penses incurred,  and  ore  mined  of  the  value  of  |70,000,  which  to  a 
greater  or  less  extent  went  to  the  benefit  of  the  defendant  company; 
and  therefore  there  was  evidence  which*  should  have  been  submitted 
to  the  jury,  in  order  that  it  might  be  determined,  as  matters  of  fact, 
whether  the  company  had  recognized  the  contract  of  September  1, 
1891,  and  by  accepting  its  benefits  had  become  bound  by  its  obliga- 
tions; whether  the  acts  and  contracts  of  T.  W.  Goad  bound  the  com- 
pany, either  by  reason  of  previous  authority  granted  him,  or  by  ap- 
proval of  his  acts  in  its  behalf;  and  whether  the  company,  by  accept- 
ing the  benefits  of  the  work  done  and  expenditures  made  by  plaintiff 
in  operating  the  mine,  had  become  bound  to  repay  the  cost  thereof. 

If  there  was  evidence  on  these  matters  for  the  consideration  of  the 
jury,  as  we  hold  there  was,  the  court  below  erred  in  directing  a  ver- 
dict for  the  defendant,  and  its  judgment  must  be  reversed,  and  the 
case  be  remanded  to  the  circuit  court,  with  instructions  1<>  grant  a 
new  trial. 
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(88  Fed.  11(5.) 

BALTIMORE  &  O.  R.  CO.  v.  HELLENTHAL. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     July  5,  1808.) 

No.  578. 

1.  Evidence— ADMrssiBiLTTT. 

Testimony  of  a  witness,  acquainted  with  the  situation,  that  a  railroad 
track  is  straight  at  a  certain  point,  and  a  crossing  in  plain  view  for  a  cer- 
tain distance,  is  competent. 

3.  Appeai,  and  Error— Objections  to  Evidence. 

01)jections  to  the  admission  of  evidence  which  do  not  specifically  and 
distinctly  indicate  the  grounds  upon  which  they  are  made  are  of  no  avail 
on  appeal. 
8.  Contributory  Negligence— Right  of  Action. 

Contributory  negligence  of  the  party  injured  will  not  defeat  an  action, 
if  the  defendant  might,  with  reasonable  care,  have  avoided  the  conse- 
quences of  such  negligence. 

4.  NEOLiciENCR— Question  for  Jury. 

Where  there  is  conflicting  evidence  as  to  the  distance  at  which  an  en- 
gineer on  a  locomotive  saw  a  child  on  the  track  and  as  to  the  distance 
within  which  the  train  could  be  stopped,  the  question  as  to  whether  the 
engineer  was  negligent  in  not  stopping  the  train  in  time  is  for  the  jury. 

5.  Measure  of  Damages— Instructions. 

When  the  law  in  regard  to  the  measure  of  damages  for  the  killing  of  a 
child  is  correctly  given  in  the  general  charge,  it  is  not  error  to  refuse  a 
more  detailed  special  instruction  covering  the  same  ground. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  Southern 
District  of  Ohio. 

This  action  was  brought  in  the  court  of  common  pleas  of  Franklin  county, 
Ohio,  against  the  Baltimore  &  Ohio  Railroad  Company,  the  plaintiff  in  error, 
to  recover  damages  for  the  death  of  William  Bauer,  caused,  as  alleged,  by 
the  negligence  of  plaintiff  in  error.  The  case  was,  upon  petition  of  the  de- 
fendant, removed  into  the  circuit  court  of  the  United  States  for  the  Eastern 
division  of  the  Southern  district  of  Ohio,  and  the  trial  resulted  in  a  verdict 
and  Judgment  in  favor  of  the  plaintiff  for  |1,500,  and  the  case  is  brought  here 
for  review  on  writ  of  error.  Deceased  was  a  child  18  months  of  age,  and  had 
escaped  from  the  home  of  his  parents  about  9  o'clock  a.  m.,  Sunday,  April  9, 
1894,  and  had  wandered  unobserved  upon  the  railroad  track  of  the  defendant 
at  a  public  crossing  50  yards  or  more  from  the  house,  and  was  sitting  with 
his  head  down  at  the  edge  of  the  boards  which  made  the  highway,  and  just 
at  the  end  of  the  cattle  guard,  when  struck  and  killed  by  the  locomotive  of 
a  passenger  train  of  the  defendant  going  south.  This  crossing  was  half  a 
mile  or  more  south  of  Briggsdale  station,  on  the  Midland  Division  of  the 
defendant's  railway  system.  The  view  of  this  crossing  was  open  and  unob- 
structed, and  the  track  straight,  from  Briggsdale  station  going  south.  From 
Briggsdale  station  to  the  crossing  is  slightly  up  grade.  The  day  was  clear 
and  the  track  dry.  The  engineer  on  the  locomotive  says  the  child,  when  first 
seen,  was  thought  to  be  a  Plymouth  Rock  chicken,  being  dressed,  as  the  proof 
all  shows,  in  light  blue  clothes.  He  says  that  when  he  first  discovered  that 
the  object  was  a  child  he  was  300  to  400  feet  away,  and  said  to  the  fireman, 
''My  God,  Dick,  there  is  a  child  on  the  track!'*  and  at  once  applied  the  emer- 
gency brake,  and  used  all  means  to  stop  the  train,  reversing,  as  he  thinks, 
the  engine.  The  fireman  (Johnson)  agrees  in  the  main  with  the  engineer  in 
his  testimony,  and  says  positively  the  engine  was  reversed,  but  says  that 
when  the  engineer  told  him  there  was  a  child  on  the  track  they  were  two, 
and  it  may  have  been  three,  hundred  yards  from  the  child,  so  far  as  he  can 
remember.  Locomotive  engineers  were  examined  as  experts,  and  gave  opin- 
ions as  to  the  distance  required  within  which  to  stop  a  passenger  train  by 


Digitized  by 


Google 


BALTIMORE   &    O.    R.   CO.    V.   HKLLENTHAL.  415 

application  of  all  available  appliances  under  the  circumstances  attending  the 
accident,— such  as  the  rate  of  speed,  length  of  train,  grade  and  condition  of 
track.  The  necessary  distance,  as  estimated  by  the  different  witnesses,  varied 
from  350  to  1,000  feet.  The  court,  in  the  charge  to  the  jury,  eliminated  from 
the  case  and  withdrew  from  the  jury  every  question  except  the  simple  Issue 
of  fact  whether,  after  the  engineer  knew  or  suspected  that  the  object  on  the 
track  was  a  child,  he  used  ordinary  care  and  skill  to  avoid  the  accident.  The 
exact  language  of  the  court  was  as  follows:  "This  case  presents  a  very  simple 
issue.  The  first  one  is  whether  the  engineer,  after  he  saw  the  object  on  the 
track,  and  after  he  knew  or  suspected  that  that  object  was  a  child,  used  the 
care  and  skill  which  ah  engineer  of  ordinary  care  and  skill  would  have  used 
to  avoid  the  accident.  If  he  did,  then  the  company  is  not  liable;  if  he  did  not, 
the  company  is  liable.  The  only  evidence  on  the  subject  shows  that  the  child 
was  sitting  at  the  edge  of  the  boards  which  make  the  highway,  with  its  head 
down  over  the  rail.  It  was  not  using  the  highway  for  the  purpose  of  passing 
or  repassing.  It  was  sitting  there  in  a  way  in  which  it  had  no  right  to  use 
the  highway.  Therefore  it  had  not  the  rights  of  a  traveler  upon  the  highway, 
and  the  company  was  not  bound,  with  respect  to  it,  to  use  care  before  its 
agents  should  have  discovered  that  it  was  a  child  upon  the  highway.  The 
only  issue  before  you,  therefore,  is  whether,  after  the  engineer  or  fireman  saw 
the  object,  and  either  knew  or  suspected  that  it  was  a  child,  he  used  the  care 
and  skill  which  an  average  engilicer— an  engineer  of  average  skill  and  care- 
would  have  used  to  prevent  the  accident  If  he  did,  the  company  is  not 
liable;  if  he  did  not,  the  company  is.*'  The  court  denied  a  motion  or  request 
to  direct  a  verdict  in  favor  of  defendant  upon  the  whole  of  the  evidence,  re- 
fused certain  special  instructions  requested  by  defendant,  and  error  is  as- 
signed to  the  action  of  the  court  in  denying  the  motion  and  special  instructions, 
as  well  as  to  the  ruling  in  admitting  certain  evidence  over  objection  by  de- 
fendant 

J.  N.  Collins,  for  plaintiff  in  error. 
Thomas  B.  Minehan,  for  defendant  in  error. 

Before  LURTON,  Circuit  Judge,  and  SEVERENS  and  CLARK, 
District  Judges. 

CLARK,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opiniou  of  the  court. 

In  considering  the  grounds  relied  on  for  reversal  in  this  court, 
we  shall  examine  the  questions  in  the  order  in  which  they  would 
arise  in  the  progress  of  the  trial,  rather  than  according  to  impor- 
tance or  the  order  in  which  they  were  discussed  at  the  bar.  This 
brings  us  to  (he  question  made  on  the  admission  of  certain  evidence 
against  exception  by  the  defendant.  William  Bauer,  the  father  of 
•the  deceased  child,  was  permitted  to  testify  that  the  track  was 
straight,  and  Iho  track  and  crossing  in  plain  view  for  about  two 
miles  going  south,  or  going  from  Columbus.  There  was  objection 
to  this  at  the  trial,  and  also  in  the  assignment  of  errors,  although 
this  is  apparently  not  pressed  or  relied  on  in  the  brief,  and  the 
objection  is  clearly  not  well  taken.  It  was  obviously  competent  to 
show  by  any  witness  acquainted  with  the  situation  that  the  track 
was  straight,  and  the  view  of  the  crossing  unobstructed,  and  for 
what  distance.  Other  witnesses  had  proved  substantially  the  same 
facts  without  objection,  except  the  distance  was  stated  as  not 
being  quite  so  far  in  which  the  view  was  thus  plain  and  open. 
Other  evidence  was  admitted  under  exception,  which  presents  a 
more  serious  question.  Experiments  had  been  made  by  witnesses 
after  the  accident  and  before  the  trial,  by  placing  objects  on  the 
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railroad  track  at  the.crossing  where  the  child  was,  or  was  supposed 
to  have  been,  and  walking  back  upon  the  railroad  track  to  ascertain 
by  observation  how  far  these  objects  could  be  seen.  A  black  hat  at 
one  time,  and  a  blue  dress  on  a  small  bush  at  another,  were  the 
objects  used  for  these  tests  or  experiments.  The  bush  was  supx)08ed 
to  represent  the  height  of  the  child,  and  the  dress  the  color  of  that 
on  the  child  when  killed.  Not  only  the  full  substance  of  the  evi- 
dence t<T  the  admission  of  which  the  error  is  alleged  is  in  accordance 
with  the  rules  of  this  court  quoted  in  the  assignment  of  errors,  but 
the  same,  with  the  objection,  is  set  out  literally  as  follows:  ^^. 
What  object  did  you  place  there?  (To  which  question  the  defend- 
ant objected.  Objection  overruled.  Exception  by  defendant.)" 
And  the  answer  thereto  as  follows:  "A.  We  laid  a  black  hat  on 
the  crossing,  and  went  down  below  the  station,  and  we  could  see  it, 
and  tell  what  it  was."  Also  the  following  question  asked  the  wit- 
ness William  Bauer,  and  the  answers  thereto:  "Q.  Did  you  try 
more  than  one  object?  You  used  a  black  hat.  Did  you  try  any- 
thing else?  .A.  We  used  a  dress  there  one  morning, — one  of  his  lit- 
tle blue  dresses.  Q.  Was  it  the  dress  the  child  had  on  that  morn- 
ing? A.  Another  one  just  like  it.  Q.  How  far  could  you  see  that 
dress?  A.  About  three-quarters  of  a  mile.  Q.  Did  you  have  any 
difficulty  in  telling  what  it  was?  A.  We  could  tell  it  was  a  dress, 
and  the  color  of  it.  (To  which  evidence  with  reference  to  the  ex- 
periments the .  defendant  objected.  Objection  overruled.  Excep- 
tion by  defendant.)"  Also  the  following  question,  asked  the  wit- 
ness Anton  Hellenthal:  "Q.  What  did  they  place  on  the  track  to 
look  at?  (To  which  question  the  defendant  objected.  Objection 
overruled.  Exception  by  defendant)  A.  It  was  on  the  public  road 
crossing.  Q.  What  did  you  place  on  the  track,  to  go  and  look  at, 
to  see  how  far  you  could  see  it?"  And  the  answer  thereto,  as  fol- 
lows: "A.  We  had  a  dress  just  like  the  child  had  on.  Q.  How  far 
could  you  see  that  dress?  A.  Why,  we  could  see  it — let  me  see — 
over  half  a  mile.  (To  which  question  and  answer  the  defendant 
objected.  Objection  overruled.  Exception  by  defendant.)"  Also  the 
following  question  asked  the  witness  Solomon  S.  Moore:  "Q.  Well, 
what  did  you  observe  about  that?"  And  the  answer  thereto,  as  fol- 
lows: "A.  We  took  a  bush, — a  small  bush, — and  put  it  on  the 
crossing,  put  a  little  garment  on  it,  and  then  went  back  to  the  curve. 
(To  which  question  and  answer  the  defendant  objected.  Objection 
overruled.  Exception  by  defendant.)"  It  will  be  seen  that  these  ob- 
jections are  general,  and  no  specific  grounds  for  the  objections  are 
stated.  The  learned  circuit  judge,  in  the  charge,  explained  to  the 
jury  fully  and  clearly  that  this  evidence  was  admitted  for  the  sole 
purpose  of  enabling  the  jury  to  weigh  the  credibility  of  the  en- 
gineer's statement  that  he  did  not  suspect  the  presence  of  the  child 
until  too  near  to  avoid  the  accident.  The  jury  was  told  that,  if  the 
circumstances  of  these  experiments  were  not  sufficiently  similar  to 
those  of  an  engineer  in  the  cab  above  the  track,  and  going  at  a  rate 
of  speed  of  40  or  45  miles  an  hour,  then  they  should  be  disregarded 
as  evidence.  The  contention  is  that  the  question  whether  the  condi- 
tions in  the  experiments  were  substantially  or  sufficiently  similar 
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to  those  of  the  engineer  was  one  going  to  the  admissibility,  and  not 
to  the  effect,  of  the  evidence,  and  was,  therefore,  a  preliminary 
question  for  the  court,  and  not  the  jury.  We  do  not  find  it  neces- 
sary, however,  to  decide  this  question.  We  have  remarked  that  the 
objection  to  tlie  testimony  was  general.  It  has  been  decided  again 
and  again  that  an  objection  to  evidence  which  does  not  specifically 
and  distinctly  indicate  the  grounds  upon  which  it  is  made  is  of  no 
avail  on  writ  of  error.  Mitchell  v.  Marker,  22  U.  S.  App.  325,  10 
C.  C.  A.  306,  and  62  Fed.  139;  Toplitz  v.  Hedden,  146  U.  S.  252,  13 
Sup.  Ct.  70;  U.  S.  V.  Shapleigh,  12  U.  S.  App.  26,  4  C.  C.  A.  237,  and 
54  Fed.  126.  This  assignment,  for  this  reason,  cannot  be  sustained. 
The  question  raised  by  the  assignment  of  error  on  the  court's 
action  in  refusing  to  direct  a  verdict  for  defendant  must  now  be 
examined.  The  contention  is  that  the  deceased  child,  being  a  tres- 
passer on  the  railroad  track,  and  so  treated  in  the  court's  instruc- 
tions to  the  jury,  it  would  be  necessary  for  plaintiff,  in  order  to 
recover,  to  show  that  the  killing  was  willful  or  intentional,  while 
this  element  of  willful  injury  is  neither  alleged  nor  proved.  It 
must  be  conceded  that  the  case  proceeded  throughout  upon  the 
theory  of  negligence  only,  and  not  of  willful  wrong;  and  it  is  un- 
doubtedly the  well-established  general  rule  that  with  respect  to 
trespassers  upon  its  track  the  railroad  company  owes  no  duty  ex- 
cept to  do  such  trespassers  no  intentional  wrong  or  injury.  As  was 
said  by  this  court  in  Felton  v.  Aubrey,  43  U.  S.  App.  201,  20  C.  C. 
A.  441,  and  74  Fed.  356: 

"The  law  imposes  no  duty  In  respect  to  trespassers  upon  Its  track,  except 
that  general  duty  which  every  one  owes  to  every  other  person  to  do  him  n6 
intentional  wrong  or  injury.  The  liability  of  a  railway  company  to  discharge 
this  duty  can  only  arise  when  it  becomes  aware  of  the  danger  in  which  a 
trespasser  stands.  Railroad  Co.  v.  Cook,  31  13.  S.  App.  277,  13  0.  C.  A.  364, 
and  66  Fed.  115.  The  overwhelming  weight  of  authority  is  in  accord  with 
this  rule,  and  no  court  has  more  clearly  stated  the  principle  than  the  supreme 
court  of  Kentucky.  McDermott  v.  Railroad  Co.,  93  Ky.  40B,  20  S.  W.  380; 
Hosklns  V.  Railroad  Co.,  30  S.  W.  643;  Brown's  Adm*r  v.  Railroad  Co.,  97  Ky. 
228,  30  S.  W.  639;  Gherkins  v.  RaUroad  Co..  30  S.  W.  651." 

There  is,  however,  a  qualification  of  this  general  rule  as  thus 
stated,  as  fully  established  by  decisions  of  the  highest  authority  as 
the  rule  itself.  This  qualification  is  expressed  in  the  proposition 
that,  if  it  be  shown  that  the  defendant  might,  after  becoming  aware 
of  plaintiflTs  negligence,  by  the  exercise  of  reasonable  care  and  pru- 
dence have  avoided  the  effect  of  the  plaintiff's  negligence  or  tres- 
pass, the  defendant  is  liable  for  the  injury.  The  qualification  of 
the  rule  is  thus  stated  in  Railway  Co.  v.  Ives,  144  U.  S.  429,  12 
Sup.  Ct.  687: 

"Although  the  defendant's  negligence  may  have  been  the  primary  cause  of 
the  injury  complained  of,  yet  an  action  for  such  injury  cannot  be  maintained 
if  the  proximate  and  immediate  cause  of  the  injury  can  be  traced  to  the  want 
of  ordinary  care  and  caution  in  the  person  injured,  subject  to  this  qualification, 
which  has  grown  up  in  recent  years  (having  been  first  enunciated  in  Davles 
v.  Mann,  10  Mees.  &  W.  546):  that  the  contributory  negligence  of  the  party 
injured  wUl  not  defeat  the  action  if  it  be  shown  that  the  defendant  might,  by 
the  exercise  of  reasonable  care  and  prudence,  have  avoided  the  consequences 
of  the  injured  party's  negligence.** 
31C.C.A.— 27 
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Among  numcioas  decisionB,  both  state  and  federal,  supporting 
this  qualification  of  the  general  rule,  we  refer  to  the  following: 
Patton  V.  Railway  Ck).,  89  Tenn.  .370,  15  8.  W.  919;  Coasting  Co.  v. 
Tolson,  139  U.  S.  551,  11  Sup.  Ct.  653:  Railroad  Co.  v.  Harmon's 
Adm'r,  147  U.  S.  582,  13  Sup.  Ct.  557;  Railway  Co.  v.  Whitcomb,  31 
U.  S.  App.  38r>,  14  C.  0.  A.  183,  and  66  Fed.  915;  Railroad  Co.  v. 
Kassen,  49  Ohio  St.  230,  31  N.  E.  282;  Louisville  &  N.  R  Co.  v.  East 
Tennessee,  V.  &  G.  Ry.  Co.,  22  U.  S.  App.  102,  9  C.  C.  A.  314,  and 
60  Fed.  993.  Indeed,  the  principle  of  this  qualification  is  now  the 
accepted  doctrine  in  the  English  courts,  including  the  house  ,of 
lords,  and  in  all  the  courts  of  all  the  states  of  the  Union,  so  far 
as  the  cases  presenting  the  question  squarely  have  come  under  our 
examination.  See  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  387;  1  Shear. 
&R.Neg.  (5thEd.)§99. 

In  view  of  what  has  been  said,  it  is  hardly  necessary  to  add  that 
the  principle  of  this  qualification  is  based  upon  the  ground  of  negli- 
gence only,  and  the  element  of  intentional  or  willful  wrong  is  not 
essential  to  render  the  principle  applicable.  That  this  is  true  is  a 
proposition  so  clearly  deducible  from  the  cases  referred  to  as  to 
admit  of  no  question  or  discussion.  We  think  this  wdl-established 
qualification  of  the  general  rule  was  applicable  to  the  facts  of  this 
case.  There  was  a  conflict  in  the  evidence,  as  we  have  seen,  as  to 
the  distance  in  which  a  passenger  train,  under  the  circumstanceH 
of  the  one  in  question,  might  be  stopped,  and  there  was  a  similar 
conflict  as  to  the  distance  at  which  the  engineer  flrst  became  aware 
that  the  object  ahead  was  a  child.  In  view  of  the  extreme  limits 
of  the  distance  in  both  respects,  which  appear  in  the  evidence,  we 
are  of  opinion,  that  the  court  could  not  say,  as  a  matter  of  law,  that 
the  jury  might  not  justifiably  conclude  upon  the  whole  of  the  proof 
that  the  engineer  might,  by  the  exercise  of  reasonable  care  and 
skill,  have  avoided  the  injury.  We  think  the  court  properly  sub- 
mitted that  question  to  the  jury  upon  the  disputed  facts  of  the  case, 
and  that  there  was  no  error  in  the  court's  refusal  to  withdraw  the 
case  from  the  jury.  White  v.  Van  Horn,  159  U,  S.  3,  15  Sup.  Ct. 
1027;  Railroad  Co.  v.  Mackey,  157  U.  S.  72, 15  Sup.  Ct.  491. 

The  only  remaining  assignments  of  error  relied  on  in  argument 
are  based  upon  the  court's  refusal  to  give  certain  special  charges 
in  relation  to  the  measure  of  damages.  The  court's  instruction  to 
the  jury  upon  this  subject  Was  as  follows: 

"Now,  what  do  I  mean  by  pecuniary  loss?  I  mean  that  you  are  to  estimate, 
as  far  as  you  may,  what,  had  the  child  lived,  would  those  who  sue  here,  its 
parents  and  next  of  kin,  receive  in  money  from  that  child  and  its  earnings. 
Therefore  you  are  to  estimate— First,  how  long  It  would  have. been  likely  to 
live;  second,  if  it  had  lived,  what  would  have  been  Its  earning  capacity;  third, 
assuming  that  it  would  have  earned  money,  how  much  of  that  money  would 
have  come  to  the  relatives.  And  in  that  connection  you  ought  to  consider  the 
fact  that  for  a  number  of  years,  until  it  was  14  years  of  age,  there  was  no 
probability  that  it  would  earn  anything,  and  there  was  every  probabiUty  that 
it  would  be  a  burden  upon  the  parents.** 

In  this  instruction  the  jury's  attention  was  correctly  called  to 
the  proper  elements  of  damage,  and  the  purpose  of  the  special  in- 
structions seems  to  have  been  to  have  the  court  apply  the  principles 


Digitized  by 


Google 


TUTTLK    V.   CLAFMN.  419 

for  the  injury  in  a  somewhat  mathematical  way,  by  stating  an  ac- 
4;ount  between  the  probable  income  from  service  of  the  child  and 
the  expense  of  education  and  maintenance.  The  principles  under 
which  damages  were  to  be  assessed  were  correctly  and  explicitly 
given,  and  the  details  of  estimating  the  damages  were  within  the 
province  of  the  jury.  The  special  instructions  were  not  different 
in  substance  or  effect  from  the  court's  charge  upon  the  same  sub- 
ject, which  was  not  excepted  to,  nor  subject  to  legal  objection.  The 
only  difference  was  in  mode  of  statement  and  the  extent  to  which 
details  were  given.  The  law  having  been  correctly  stated  in  the 
general  instruction,  the  court  was  not  required  to  repeat  the  same 
statement  in  substance  in  a  special  instruction.  White  v.  Van 
Horn,  159  U.  S.  3/15  Sup.  Ct.  1027;  Coffin  v.  U.  S.,  1(52  U.  S.  664, 
16  Sup.  Ct.  943;  Railroad  Co.  v.  Leak,  163  U.  S.  280, 16  Sup.  Ct  1020. 
Two  other  objection^  are  made  in  the  assignments  of  error,  but 
these  are  not  discussed  in  the  brief  for  plaintiff  in  error,  and  ap- 
parently not  relied  on.  In  view  of  the  record,  we  think  they  are 
clearly  not  well  taken,  and  do  not  require  special  consideration. 
Judgment  affirmed. 


(SS  Fed.   122.) 

TUTTLE  v.  CLAFLTN. 

In  re  LEE  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  24,  1898.) 

No.  119. 

1.  ApPBAii — Record— Motion  to  Strike  Out. 

Where  several  different  proceedings  are  pending  below,  arising  In  the 
same  original  suit,  and  an  appeal  Is  taken  from  a  decree  rendered  in  one 
of  them,  matters  embodied  in  the  record  which  relate  only  to  the  other 
proceedings  wiU  be  stridden  out  on  motion. 
^  Same— Parties. 

An  appeal  cannot  be  dismissed  on  the  ground  that  the  appellants  ar»* 
not  parties,  wliere.  though  they  are  not  parties  to  the  record  in  technical 
form,  they  were  made  parties  by  an  order  of  the  court  below,  so  as  to  be 
entitled  to  appeal  from  the  decree. 
8.  Same- Appealable  Final  Decree. 

A  decree  entered  in  a  proceeding  by  attorneys  to  enforce  a  Hen  for  their 
fees,  which  adjudges  that  they  are  entitled  to  compensation  to  a  definite 
amount  and  have  a  lien  therefor  on  a  fund  in  court,  and  directs  payment 
thereof,  is  a  final  appealable  decree,  although  the  residue  of  the  fund  may 
not  have  been  finally  disposed  of. 
4.  Attorney  and  (:^I^TENT— Lien  for  Compensation— Autuority  to  Retain. 

Where  an  assignee  for  benefit  of  creditors,  who  was  engaged  in  prose-, 
cuting  a  suit  for  infringement  of  a  patent  belonging  to  the  estate,  contract- 
ed with  a  third  person,  who  was  suing  the  same  party  for  infringement  on 
another  patent,  to  unite  their  interests  for  their  mutual  benefit,  and  author- 
ized such  third  person  to  carry  on  or  settle  the  litigation  at  his  own  expense, 
and  divide  the  net  amount  recovered  equally  between  them,  held,  that  the 
latter  had  authority  to  employ  a  solicitor  and  counsel,  who  should  be  en- 
titled to  a  lien  for  their  fees  on  the  fund  recovered  by  their  efforts.  8G  Fed. 
964,  afl^rmed. 
^  Attorneys  and  Client— Contract  for  Compensation. 

After  entry  of  a  decree  in  a  trial  court  for  merely  nominal  damages, 
counsel  for  complainant  entered  into  a  contract  with  him  whereby  counsel 
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agreed  to  prosecute  an  appeal,  and  use  all  reasonable  efforts  to  secure  a 
reversal,  complainant  agreeing  to  pay  all  necessary  disbursements,  and  to 
give  counsel  20  per  cent  of  the  gross  amount  of  any  recovery  which  should 
be  paid,  after  deducting  the  expenses  and  disbursements.  A  reversal  of 
the  decree  was  thereafter  obtained  with  directions  for  a  substantial 
recovery,  and  thereupon  the  opposite  party  moved  the  court  for  a  modifi- 
cation of  the  proposed  mandate,  which  motion  was  successfully  opposed 
by  compIainant*s  counsel.  Application  was  then  made  to  the  supreme  court 
for  a  writ  of  certiorari,  which  motion  was  also  successfully  opposed  by 
plaintifTs  counsel.  Held^  that  the  contract  for  compensation  covered,  not 
merely  the  services  rendered  In  procuring  the  reversal,  but  also  the  sub- 
sequent services  rendered  in  both  courts. 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  Southern 
District  of  New  York, 

After  the  final  decree  had  been  entered  in  the  cause  of  Tuttle,  Trustee, 
against  Claflin,  for  the  payment  of  $43,557.27  to  the  complainant,  and  before 
April  16,  1897,  the  Union  Trust  Company  of  New  Haven,  CJonn.,  and  other 
creditors  of  the  estate  of  the  Elm  City  Company,  brought  a  bill  in  equity  In 
the  circuit  court  for  the  Southern  district  of  New  Yorlj  to  restrain  George  H. 
Wooster,  who,  under  three  contracts  with  Tuttle,  trustee,  was  authorised  to 
collect  the  Judgment,  and  Mr.  MiUlken,  his  solicitor,  from  collecting  it,  upon 
the  ground  that  these  contracts  were  void;  and  praying,  among  other  things, 
that  the  fund,  when  collected,  should  be  transmitted  to  the  probate  court  in 
New  Haven,  and,  in  the  alternative,  that  a  master  should  be  appointed  by  the 
circuit  court  to  ascertain  the  amount  of  the  sums,  which  should  be  immediately 
payable  to  Wooster,  Mlllilsen,  and  Lee  &  Lee,  who  were  made  defendants. 
A  motion  for  a  temporary  injunction  restraining  Wooster  and  MUliken  from 
collecting  the  Judgment  was  made  returnable  on  April  16,  1897,  at  which  time 
the  circuit  court  preferred  that  the  Judgment  should  be  paid  Into  court,  and 
deposited  in  the  designated  depository,  than  that  it  should  remain  unpaid 
during  the  pendency  of  this  new  litigation,  and  ordered  that  the  defendants 
place  in  the  depository  of  the  court,  on  or  before  April  19,  1897,  the  amount 
of  the  Judgment,  which  was  done,  and  it  was  satisfied  of  record.  The  motion 
for  preliminary  injunction  was  withdrawn.  On  June  14,  1887,  Benjamin  F. 
Lee  and  W.  H.  L.  Lee,  partners  as  Lee  &  Lee,  brought  their  petition  in  the 
matter  of  this  fund,  averring  the  facts  in  regard  to  their  employment  In  the 
original  suit;  their  services  in  the  various  proceedings  and  hearings  before 
the  circuit  court,  the  master,  the  circuit  court  of  appeals,  and  the  supreme 
court;  that  they  have  a  lien  upon  the  deposited  fund  for  the  payment  of 
their  reasonable  fees,  which  the  complainant  In  the  original  suit  was  unable 
to  pay;  and  averring  the  existence  of  the  Union  Trust  Company  litigation,  the 
progress  of  which  had  become  uncertain  by  the  interposition  of  demurrers, 
and  praying  for  an  order  directing  payment  of  their  fees,  and  a  reference  to  a 
master  to  ascertain  the  amount  which  was  due.  In  the  Union  Trust  Co.  Case 
an  amended  bill  was  filed  on  April  2G.  1897,  and  additional  parties  were  made. 
Upon  an  order  upon  the  parties  in  Tuttle  against  Claflin  and  the  parties  in 
the  Union  Trust  Company  suit  to  show  cause,  an  order  was  made,  on  Septem- 
ber 1,  1897,  referring  to  a  master  to  report  in  regard  to  the  compensation  of 
Lee  &  Lee,  and  W.  T.  B.  Milliken,  the  solicitor  for  the  complainant  in  the 
Olaflin  Case.  The  report  was  made,  exceptions  were  filed  and  were  overruled, 
the  report  was  confirmed  by  the  circuit  court  (86  Fed.  972),  and  an  order, 
dated  AprU  6,  1898,  was  made  directing  a  payment  from  said  fund  of  $11,- 
484.90  to  Lee  &  Lee,  and  $3,500  to  W.  T.  B.  Millilcen,  with  interest  from  Feb- 
ruary 11,  1808.  the  date  of  the  master's  report.  The  Union  Trust  Company 
and  others,  known  as  the  opposing  creditors,  appealed  from  this  order. 

Edmund  Wetmore  and  John  K.  Beach,  for  appellants. 
W.  H.  L.  Lee  and  H.  T.  Kingsbury,  for  Lee  &  Lee. 
W.  T.  B.  Milliken,  pro  se. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 


Digitized  by 


Google 


TUTTLE   V.  CLAFLIN.  421 

SHIPMAN,  Circuit  Judge.  Two  preliminary  motions  by  the  ap- 
pellees are  to  be  disposed  of  prior  to  a  consideration  of  the  merits  of 
the  appeal.  Since  the  entry  of  final  judgment  in  the  Claflin  suit, 
there  have  been  three  independent  proce^ings  at  the  foot  of  the 
decree:  (1)  The  present  proceedings  at  the  suit  of  Lee  &  Lee. 
<2)  A  proceeding  upon  the  petition  of  George  H.  Wooster  for  the 
repa>Tnent  of  his  disbursements  in  the  litigation.  (3)  A  motion  to 
substitute  Charles  H.  Trowbridge,  as  trustee  of  the  Elm  City  Com- 
pany, in  the  place  of  Tuttle,  as  complainant  in  the  Claflin  suit. 
This  motion  was  denied. 

There  are  in  the  transcript  of  record,  from  printed  pages  174  to 
178,  inclusive,  copies  of  a  stipulation  and  of  two  orders  of  court,  and 
the  opinion  of  the  court  relative  to  the  second  and  third  proceedings 
only.  The  present  motion  is  to  strike  from  the  record  that  part  of 
it  which  is  included  in  these  pages,  because  they  relate  to  differ- 
ent proceedings  from  the  one  in  which  this  appeal  is  taken.  The 
position  of  the  appellees  is  well  founded,  the  papers  are  not  properly 
a  part  of  the  transcript  of  record,  and  the  motion  is  granted,  except 
as  to  the  order  upon  the  application  of  George  H.  Wooster. 

The  second  motion  is  to  dismiss  the  appeal  because  the  order  was 
not  appealable,  and  because  the  appellants  are  not  parties  to  this 
cause  or  proceeding.  The  history  of  the  apolication  of  the  appellees, 
which  has  been  heretofore  given,  shows  that,  while  they  are  not 
parties  in  technical  form,  they  were  in  fact  made  parties  by  the 
order  of  the  circuit  court,  and  are  properly  appellants.  That  the 
order  of  the  circuit  court  of  April  6,  1898,  was  a  final  decree  from 
which  an  appeal  could  be  taken,  was  decided  in  Trustees  v.  Green- 
ough,  105  U.  S.  527.  The  order,  like  those  in  that  case,  was  "a  final 
determination  of  the  particular  matter  arising  upon  the  complain- 
ant's petition  for  allowance."    The  motion  is  denied. 

It  appears  from  the  master's  report  that  the  patent  in  the  Claflin 
Case  was  owned  by  the  Elm  City  Company,  an  insolvent  corporation, 
which  made,  in  1876,  an  assignment  of  its  assets  to  Tuttle,  as  trustee 
for  its  creditors.  The  suit  was  commenced  on  August  1,  1878.  In 
June,  1883,  Tuttle,  as  trustee,  and  George  H.  Wooster,  who  was  the 
owner  of  patents  known  as  the  "Pipo  Patents,"  and  upon  which  he 
had  also  a  suit  against  H.  B.  Claflin  &  Co.,  agreed  that  each  would 
push,  at  his  own  expense,  the  suits  to  a  final  determination,  and 
divide  the  gross  proceeds  equally.  In  1888  another  agreement  be- 
tween the  same  parties  was  made,  by  which  Tuttle,  as  trustee,  made 
Wooster  his  attorney  to  prosecute  the  suits,  with  full  power  to  settle 
and  compromise  them  and  to  employ  counsel.  In  the  same  year 
another  agreement  was  made,  by  which  Wooster  agreed  to  hold  Tut- 
tle, as  trustee,  harmless  from  all  costs  and  expenses  arising  out  of 
said  suits,  but  Wooster  was  to  be  reimbursed  out  of  the  gross  pro- 
ceeds, and  before  the  division  thereof,  his  expenses  and  those  which 
he  might  become  liable  to  pay.  The  poverty  of  the  Elm  City  Com- 
pany's estate  induced  Tuttle  to  make  these  agreements.  In  1890, 
Wooster  retained  B.  F.  Lee,  Esq.,  and  he  had  also  retained  W.  T.  B. 
Milliken,  Esq.  Mr.  Lee  was  the  active  patent  lawyer  in  the  case. 
Wooster  paid  the  expenses  incidental  to  the  suit,  amounting,  as  he 
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says,  to  f 5,438.31.  Tuttle  paid  nothing  and  took  no  part  in  the  liti- 
gation, except  to  tell  Milliken  that  he  had  no  funds  and  no  collectible 
assets,  and  that  Milliken  must  look  for  his  compensation  alone  ta 
the  funds  which  might  be  recovered. 

The  appellants  insist  that  the  contracts  made  bj'  Tuttle  as  trustee 
were  improvident  and  ultra  vires,  and  that  the  entire  fund  should  be 
sent  to  the  probate  court  at  New  Haven,  which  has  charge  of  the 
settlement  of  the  estate  of  the  Elm  City  Company,  and  which  should 
make  the  proper  allowances,  if  any,  for  services.  Inasmuch  as 
Wooster  was  fully  clothed  with  the  apparent  power  to  employ  counsel, 
as  the  trustee  took  no  part  in  the  litigation,  paid  and  proposed  to 
pay  nothing,  and  relieved  the  estate  from  all  liability  in  case  of  non- 
success,  and  as  the  fund  was  obtained  by  the  disbursements  of  Woos- 
ter and  the  services  of  those  whom  he  employed,  they  have  an  equita- 
ble lien  ui)on  it,  and  the  circuit  court,  which  properly  has  control  of 
the  fund,  should  adjust  the  amount  of  the  liens  for  these  services  be- 
fore transmitting  it  to  another  jurisdiction.  Trustees  v.  Greenougb, 
105  U.  S.  527;  Kailroad  Co.  v.  Pettus,  113  U.  S.  116,  5  Sup.  Ct.  387. 

The  master  made  a  careful  report,  which  considered  the  value  of 
the  services  of  Messrs.  Lee  &  Lee,  based  upon  a  quantum  meruit, 
and  found  that  they  were  reasonably  worth  the  sum  of  f  13,000,  from 
which  should  be  deducted  |1,850,  a  sum  already  paid  by  Wooster, 
leaving  a  balance  due  of  f  11,150,  to  which  should  be  added  |284.90 
for  disbursements  which  they  made.  The  contest  before  the  master 
was  between  Lee  &  Lee  and  the  opposing  creditors,  so  called.  After 
the  payment  of  |1,850  had  been  made,  and  after  a  decree  in  the 
Claflin  Case  for  six  cents  damages  and  such  an  apportionment  of 
costs  that  a  balance  would  be  in  favor  of  the  defendants,  and  after 
an  appeal  had  been  taken,  B.  F.  Lee  and  Wooster  entered  into  an 
agreement,  dated  December  29,  1894.  The  important  part  of  the 
agreement,  after  a  recital  of  the  condition  of  the  suit,  is  as  follows: 
Lee  agreed  to  act  as  counsel  for  Wooster  in  the  prosecution  of  said 
appeal,  and  to  use  all  reasonable  and  proper  efforts  to  secure  a 
reversal  of  said  final  decree.  Wooster  agreed  to  pay  all  disburse- 
ments connected  with  said  suit  and  with  said  appeal  that  had  already 
been  made  or  incurred,  or  that  might  thereafter  be  incurred,  other 
than  fees  of  solicitor  and  of  counsel,  and  agreed  that  Lee  should  re- 
ceive 20  per  cent,  of  the  gross  amount  of  any  recovery  which  should 
be  paid  in  said  suit,  after  deducting  from  said  total  recovery  and 
payment  all  expenses  and  disbursements  of  litigating  said  suit  there- 
tofore, or  which  might  thereafter  be  expended  or  incurred,  apart  from 
such  20  per  cent. 

The  value  of  the  whole  services,  estimated  upon  a  quantum  meruit, 
would  probably  exceed  the  20  per  cent,  mentioned  in  this  contract. 
The  proper  construction  of  the  contract  is  therefore  an  important 
question.  Was  it  confined  in  point  of  time  to  the  date  of  the  opin- 
ion of  the  first  appellate  court,  or  did  it  include  all  services  before 
that  court,  and  exclude  any  possible  services  before  the  supreme 
court?  After  the  decision  of  the  court  of  appeals,  the  defendant* 
made  a  motion  to  modify  the  proposed  order  for  a  mandate  so  that 
the  case  should  be  sent  back  to  the  master  for  further  evidence.     This 
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motion  was  based  upon  affidavits  which  Verfe  intended  to  show 
that  a  different  state  of  facts  could  be  proved  before  the  master. 
Another  motion  was  made  upon  the  ground  that  Tuttle,  as  trustee, 
had  no  title  to  the  patent  in  suit.  After  the  denial  of  these  motions, 
the  defendants  applied  to  the  supreme  court  for  a  writ  of  certiorari, 
which  was  opposed  by  a  brief  and  an  oral  statement,  and  was  de- 
nied, so  that  a  large  amount  of  work  was  performed  after  the  opin- 
ion of  the  court  of  appeals  was  filed. 

We  think  that  this  contract  should  not  be  construed  as  limited  in 
point  of  time  to  that  date,  or  to  a  mandate  which  might  forthwith 
follow  the  opinion,  but  it  included  whatever  contests  and  arguments 
should  take  place  in  the  appellate  court.  It  was  to  be  expected 
that  some  motion  would  be  made  by  the  defendant  in  case  of  non- 
success,  and  the  contract  looked  to  a  compensation  based  upon  a  per- 
manent reversal  of  the  decree  of  the  circuit  court,  for  the  new  agree- 
ment would  have  been  an  inadequate  benefit  to  Wooster  if  a  new 
compensation  upon  the  basis  of  a  quantum  meruit  was  to  commence 
after  a  successful  argument  in  the  court  of  appeals.  We  think  that 
the  contract  meant  to  include  services  necessary  to  render  a  reversal 
valuable  and  remunerative,  and  to  cover  those  rendered  in  opposing 
a  writ  of  certiorari.  Mr.  Lee  entered  into  a  contract  for  services 
for  a  compensation  based  upon  the  successful  attempt  to  reverse  the 
decree,  which  meant  to  keep  it  reversed,  so  as  to  secure  a  fund  out 
of  which  he  could  be  paid,  and  a  defense  against  the  application  for 
a  writ  of  certiorari  is  one  of  the  not  unusual  incidents  to  success 
in  the  first  appellate  court.  The  compensation  to  Lee  &  Lee  must, 
therefore,  be  governed  by  the  contract,  and  should  be  estimated  as 
follows:  The  amount  of  interest  paid  by  the  depositary,  being  at 
the  rate  of  1^  per  cent,  per  annum,  is  to  be  added  to  the  amount  of 
the  judgment,  from  which  should  be  deducted  Wooster's  claim  of 
15,438.31,  and  Lee  &  Lee's  disbursements  of  f284.90,  and  the  amount 
of  20  per  cent,  upon  the  balance,  plus  f 284.90,  with  interest  from  Feb- 
ruary 11,  1898,  the  date  of  the  master's  report,  upon  the  amount  of 
the  fund  not  heretofore  paid  to  Lee  &  Lee,  should  be  ordered  paid  by 
the  clerk  of  the  court  to  them.  If  a  payment  has  been  made  from 
the  fund  to  Lee  &  Lee  under  the  order  of  April  6,  1898,  such  amount 
will  be  regarded  as  part  payment  of  the  sum  named  in  the  decree. 
We  do  not  include  Milliken's  solicitor's  fees  in  the  disbursements  to  be 
deducted  from  the  judgment,  because  the  contract  provided  that  these 
fees  were  not  to  be  paid  by  Wooster,  and  the  expenses  which  were 
to  be  thereafter  deducted  were  those  which  he  had  paid  or  was  there- 
after to  pay. 

In  regard  to  Mr.  Milliken's  fees  of  |3,500,  there  was  no  testimony 
before  the  master  which  characterized  this  sum  as  an  unreasonable 
amount.  The  master  has  found  it  to  be  reasonable,  and,  without 
testimony  or  further  knowledge  upon  the  subj(H?t,  we  cannot  pro- 
nounce it  excessive.     The  order  in  regard  to  his  fees  is  affirmed. 

The  order  in  regard  to  the  amount  to  be  paid  Lee  &  Lee  is  modi- 
fled  as  hereinbefore  specified,  and  the  cause  is  remitted  to  the  circuit 
court,  with  directions  to  enter  a  modified  decree  in  accordance  with 
the  directions  contained  in  this  opinion.     The  appellants  and  the 
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appellees  will  each  pay*  their  own  costs  in  this  court.  The  appel- 
lants will  pay  one-half  the  cost  of  printing  the  record,  and  Lee  &  Lee 
and  Milliken  will  each  pay  one-qaarter  of  said  cost 


(88  Fed.  130.) 

SANDS  ▼.  B.  S.  GREELEY  &  CO. 

(Circuit  Court  of  Appeals.  Second  Circuit     June  24,  1898.) 

No.  120. 

FoRBiON  Rkceivers—O) MITT— Rights  of  Local  akd  Forkion  Creditors. 

When  a  foreign  receiver  is  obliged  to  invoke  the  aid  of  the  court  of  an- 
other state  in  asserting  his  title  to  assets  within  its  Jurisdiction,  such  court 
wUl  not,  in  the  exercise  of  comity,  recognize  his  title  to  the  prejudice  oC 
the  citizens  of  its  own  state,  who  have  fairly  acquired  title  to  the  assets, 
either  by  purchase,  attachment,  or  other  legal  process,  or  whose  claims 
are  entitled  to  priority  as  equitable  liens.  But  the  court  will  maice  no  dis- 
tinction between  foreign  and  domestic  creditors  when  their  claims  are  of 
equal  validity,  and  it  rests  in  the  court's  discretion  whether  the  assets 
within  its  Jurisdiction  shall  be  distributed  under  its  own  direction  or  shall 
be  transmitted  to  the  primary  receiver. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

F.  Q.  Dow,  for  receiver. 

H.  B.  Twombly,  for  appellant. 

E.  C.  Perkins,  for  appellee. 

Before  WALLACE  and  SfflPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  E.  S.  Greeley  &  Co.,  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Connecticut,  became  insolyent, 
and  on  the  6th  day  of  October,  1896,  receivers  of  all  its  property  and 
assets  were  appointed  by  the  decree  of  one  of  the  courts  of  that  state, 
with  authority  to  collect  and  possess  themselves  of  all  the  property 
of  the  corporation  and  all  the  usual  powers  of  receivers  of  insolvent 
corporations.  The  corporation  had  a  place  of  business  in  the  city 
of  New  York,  transacted  its  principal  business  there,  and  sabstan- 
tially  all  of  its  assets  consisted  of  property  there.  Upon  a  bill  filed 
in  the  circuit  court  of  the  United  States  for  the  Southern  district  of 
New  York,  alleging  the  insolvency  of  the  corporation,  the  existence 
of  assets  within  the  jurisdiction  of  the  court,  and  the  appointment  of 
receivers  by  the  Connecticut  court,  and  praying  that  receivers  be  ap- 
pointed of  such  assets,  ancillary  to  the  Connecticut  receivers,  the 
circuit  court  of  the  United  States  for  the  Southern  district  of  New 
York  by  its  decree  appointed  as  ancillary  receivers  the  same  persons 
who  had  been  appointed  by  the  Connecticut  court,  and  enjoined  all 
persons  from  interfering  with  the  assets,  for  the  collection  of  debts 
or  otherwise.  By  an  interlocutory  order  in  the  cause,  the  ancillary 
receivers  were  directed  to  advertise  for  claims  of  the  resident  cred- 
itors of  the  corporation,  and,  after  collecting  the  assets,  to  dispose 
of  them  as  the  court  should  instruct;   and  the  question  of  the  dis- 
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posal  of  any  surplus  remaining  after  payment  of  all  resident  creditors 
was  reserved  by  the  court  Various  resident  creditors  proved  claims 
against  the  corporation  for  debts  contracted  by  it  at  the  city  of 
New  York,  among  them  the  New  York  Insulated  Wire  Company. 
The  New  York  Insulated  Wire  Company  has  appealed  from  an  order 
made  in  the  cause,  transferring  the  fund  in  the  hands  of  the  ancillary 
receivers  to  the  Connecticut  receivers,  and  adjudging  that  such  fund 
should  not  be  appropriated  to  the  resident  creditors  before  turning 
over  the  surplus  to  the  Connecticut  receivers. 

The  appeal  is  based  upon  the  contention  that  the  Connecticut  re- 
ceivers have  no  title  or  power  to  collect  the  assets  of  the  corporation 
outside  of  that  state,  and  that  in  the  state  of  New  York  the  assets 
are  primarily  subject  to  the  claims  of  its  citizens,  and  will  not  be 
surrendered  until  they  are  satisfied.  There  are  expressions  in  the 
text-books  which  sanction  this  contention.  Thus,  it  is  stated  in 
Beach  on  Receivers  (section  254)  that  "a  foreign  receiver  will  not  be 
permitted,  as  against  the  claims  of  creditors  resident  in  another  state, 
to  remove  from  that  state  the  assets  of  the  debtor,  it  being  the  policy 
of  every  sovereignty  to  retain  in  its  own  hands  the  property  of  the 
debtor  until  the  claims  of  its  citizens  have  been  satisfied." 

Similar  expressions  may  be  found  in  some  of  the  opinions  of  the 
courts,  but  an  examination  of  the  adjudications  will  show  that  the 
broad  proposition  has  never  been  ruled,  and  what  has  been  actually 
decided  is  that,  when  a  foreign  receiver  is  obliged  to  invoke  the  aid 
of  the  court  of  another  state  in  asserting  his  title  to  assets  within 
its  jurisdiction,  such  court  will  not,  in  the  exercise  of  comity,  rec- 
ognize his  title  to  the  prejudice  of  the  citizens  of  its  own  state,  who 
have  fairly  acquired  title  to  the  assets,  either  by  purchase,  attach- 
ment, or  other  legal  process,  or  whose  claims  are  entitled  to  priority 
as  equitable  liens.  Patterson  v.  Lynde,  112  111.  207;  Hoyt  v.  Thomp- 
son's ExV,  19  N.  Y.  207;  Willitts  v.  Waite,  25  N.  Y.  577;  In  re 
Waite,  99  N.  Y.  433,  12  N.  E.  440;  Kidder  v.  Tufts,  48  N.  H.  121; 
Paine  v.  Lester,  44  Conn.  196;  Fawcett  v.  Supreme  Council,  29  Atl. 
614;  Eddy  v.  Winchester,  60  N.  H.  63;  Askew  v.  Bank,  83  Mo.  366; 
Pinckney  v.  Lanaham,  62  Md.  447;  Insurance  Co.  v.  Wright,  55  Vt 
526;  Baldwin  v.  Hosmer  (Mich.)  59  N.  W.  432;  Hunt  v.  Insurance 
Co.,  55  Me.  290;  Taylor  v.  Insurance  Co.,  96  Mass.  353;  Bagby  v.  Rail- 
road, 86  Pa.  St.  291. 

A  receiver  appointed  in  one  state  for  an  insolvent  corporation 
has  no  title  as  such  to  property  located  in  another  state,  and  not 
actually  in  his  possession.  Whart.  Confl.  Laws,  §  390.  This  is  be- 
cause he  is  appointed  by  a  court  which  derives  its  jurisdiction  from 
state  laws  which  have  ex  proprio  vigore  no  extraterritorial  force,  and 
the  efifect  of  which  in  other  states  depends  wholly  on  the  comity  of 
the  state  in  which  their  application  is  invoked.  But  by  the  comity 
extended  by  the  several  states  of  the  Union  to  one  another,  not  only 
from  motives  of  respect  but  from  considerations  of  mutual  conven- 
ience, the  right  of  a  receiver  to  possess  himself  of  assets  located  in 
a  state  other  than  that  of  his  appointment  is  everywhere  recognized 
and  enforced,  subject  to  the  qualification  mentioned.  When  prop- 
erty in  another  state  has  actually  been  reduced  to  his  possession,  he 
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can  stand  upon  his  possessory  title,  and  defend  his  rights  against 
all  others  who  cannot  prove  a  better  title.  It  is  only  when  he  is 
compelled  to  resort  to  the  courts  to  obtain  possession  of  assets  that 
he  must  rely  upon  that  principle  of  comity  upon  which  alone  his  title 
rests. 

When  the  administration  extends  over  assets  located  in  several  ju- 
risdictions, it  is  often  convenient  to  apply,  in  advance,  for  the  as- 
sistance of  the  different  courts;  hence  the  practice  has  become  com- 
mon of  applying  for  auxiliary  or  ancillary  appointments.  When  such 
an  application  is  made,  the  court  to  which  it  is  addressed  exercises 
its  own  original  jurisdiction.  The  decree  in  the  court  of  the  dom- 
icile of  the  c*orporation  is  evidence  in  every  other  state  that  the  cor- 
poration is  insolvent,  and  that  a  proper  case  exists  in  that  state  for 
the  appointment  of  a  receiver,  and  it  is  to  be  respected  accordingly, 
in  obedience  to  the  constitutional  provision  whereby  full  faith  and 
credit  is  to  be  given  in  each  state  to  the  records  and  judicial  pro- 
ceedings of  every  other  state  of  the  Union.  But  it  is  for  the  court 
to  which  the  application  is  made  to  decide  what  remedy  it  should 
extend  in  the  particular  case,  and  whether  the  proper  administra- 
tion of  the  assets  requires  the  appointment  of  a  receiver.  Ordinarily, 
in  comity  to  the  proceeding  of  another  court  of  co-ordinate  jurisdic- 
tion, it  will  appoint  an  ancillary  receiver,  and  assume  administration 
in  aid  of  the  primary  receiver.  Trust  Co.  v.  Miller,  33  N.  J.  Eq.  155. 
When  it  appoints  a  receiver,  the  officer  becomes  its  officer,  and  is 
completely  amenable  to  its  control,  and  it  matters  not  whether  he 
is  called  an  ancillary  receiver  or  merely  a  receiver.  His  title  to  the 
assets  within  the  jurisdiction  is  derived  from  its  decree,  and  does 
not  depend  upon  comity.  The  assets  are  in  its  custody,  and  are  to 
be  disposed  of  as  equity  and  the  orderly  administration  of  justice 
require.  Its  judgments  and  decrees  in  respect  to  these  assets  must  be 
accepted  as  conclusive  by  all  other  courts.  "Where  a  receiver,  ad- 
ministrator, or  other  custodian  of  an  estate  is  appointed  by  the  courts 
of  one  state,  the  courts  of  that  state  reserve  to  themselves  full  and 
exclusive  jurisdiction  over  the  assets  of  the  estate,  within  the  lim- 
its of  the  state."  Reynolds  v.  Stockton,  140  U.  8.  254,  11  Sup.  a. 
773.  It  rests  in  the  discretion  of  the  court  appointing  the  receiver 
whether  the  assets  within  its  jurisdiction  shall  be  distributed  under 
its  own  direction  or  shall  be  transmitted  to  the  primary  receiver. 
U.  8.  V.  Coxe,  18  How.  105.  It  is  eminently  proper  that  claimants 
residing  within  its  jurisdiction  should  be  relieved  from  the  expense 
and  inconvenience  of  proving  their  claims  in  other  jurisdictions,  and 
that  provision  should  be  made  for  securing  to  them  equality  of  dis- 
tribution in  respect  to  the  whole  assets  of  the  corporation ;  but  there 
is  no  hard  and  fast  rule  to  control  the  discretion  of  the  court  in  mak- 
ing such  distribution  of  the  assets  as  shall  be  just  to  all  creditors, 
and  ultimately  effect  a  ratable  distribution  of  all  tiie  property  of 
the  corporation.  Buswell  v.  Supreme  Sitting  (Mass.)  36  N.  E.  1065; 
Baldwin  v.  Hosmer  (Mich.)  59  N.  W.  432. 

Courts  of  justice  make  no  distinction  between  foreign  and  domestic 
creditors  when  their  claims  are  of  equal  validity.  After  the  appoint- 
ment of  the  ancillary  receivers,  all  the  creditors  of  the  insolvent  cor- 
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poration  who  had  not  acquired  some  priority  of  lien  upon  its  assets 
were  upon  an  equal  footing.  None  had  previously  acquired  any,  and, 
under  the  remedies  given  by  the  laws  of  the  state,  the  domestic  cred- 
itors could  not  have  secured  priority  upon  the  assets  in  that  state 
over  the  foreign  creditors.     Bank  v.  Lacombe,  84  N.  Y.  3C7. 

The  orders  which  have  been  appealed  from  were  a  proper  exercise 
of  judicial  discretion.  If  they  had  directed  the  appropriation  of  the 
fund  to  satisfy  the  debts  of  resident  creditors,  excluding  foreign  cred- 
itors except  as  to  the  surplus,  the  rule  that  equality  among  creditors 
is  equity  would  have  been  ignored. 

The  orders  are  affirmed. 


(88  Fed.  140.) 

UNITED  STATES  TRUST  CO.  v.  MERCANTILE  TRUST  CO.  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Clxcult.     May  2,  1898.) 

No.  379. 

1.  Equity — Conclusiveness  of  Master's  Findings. 

Where,  by  stipulation  and  order  of  court  based  therebn,  the  cause  Is 
referred  to  a  special  master  to  take  the  proofs  **and  report  the  same  to  the 
court  with  his  findings  of  fact  and  conclusions  of  law  thereon,"  the  mas- 
ter's findings  of  fact  are  conclusive  upon  the  court,  so  far  as  they  are  based 
on  conflicting  evidence,  or  the  veracity  of  witnesses,  or  so  far  as  there  Is 
evidence  consistent  with  the  finding.  But  this  rule  Is  confined  strictly  to 
findings  of  fact  and  does  not  Include  the  interpretation  and  legal  effect  of 
documents,  nor  is  It  applicable  when,  by  subsequent  stipulation,  additional 
evidence  is  introduced  before  the  court. 

2.  Railroads— Contract  op  Sale  and  Lease. 

One  railroad  company,  by  written  contract,  agreed  to  sell  to  another,  and 
the  latter  agreed  to  buy,  part  of  its  road  at  a  fixed  price,  but  the  contract 
recited  that,  owing  to  mortgages  on  the  property,  the  vendor  could  not  then 
make  a  clear  title;  and  It  was  therefore  further  agreed  that  in  the  mean- 
time It  should  lease  the  road  to  the  purchaser  at  a  fixed  rental  per  mile. 
The  prpvisions  in  relation  to  the  sale  and  to  the  lease  were  kept  distinct 
throughout  the  instrument,  and  a  right  was  reserved  to  the  lessor  to  re- 
enter for  nonpayment  of  rent.  etc.  HeU  that,  prior  to  the  time  when  title 
could  be  transferred,  the  relations  of  the  parties  were  those  of  lessor  and 
lessee,  and  that,  even  If  the  contract  of  sale  was  ultra  vires  the  lease  was 
valid. 

8.  Same— Liability  op  Lessee  por  Taxes. 

A  railroad  company  leased  part  of  its  road  to  another  company,  the  les- 
see agreeing  to  pay  all  taxes  assessed  against  the  leased  property.  Under 
the  local  laws  taxes  on  tlie  leased  line  were  assessed  to  the  lessor,  as  owner, 
In  the  same  manner  as  the  taxes  upon  the  part  of  its  road  not  leased;  and 
In  the  course  of  business  the  lessor  paid  all  the  taxes  and  then  rendered 
bills  to  the  lessee  for  the  proportion  due  from  the  leased  line.  The  assess- 
ment of  all  the  property  of  the  lessor.  Including  the  leased  line,  having 
been  raised,  It  contested  the  same,  and  after  long  litigation  the  assessment 
was  sustained.  In  the  meantime  receivers  had  been  appointed  for  the 
lessee  company,  and  they  had  remained  in  possession  of  the  leased  road, 
and  had  raised  money  to  pay  other  taxes  thereon  by  issuing  receivers'  cer- 
tificates. //cW,  that  their  action  was, an  adoption  of  the  lease,  and  they 
were  liable,  according  to  its  terms,  to  repay  to  the  lessor  their  proper  pro- 
portion of  the  Judgment  for  the  contested  taxes. 

i.  Railroad  Receivers— Adoption  of  Lease— Priority  op  Claims— Taxes. 
Where  one  of  the  conditions  on  which  receivers  are  appointed  In  railroad 
foreclosure  proceedings  is  that  they  shall  pay  all  claims  for  taxes,  and 
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the  receivers  adopt  the  proviflions  of  a  lease  by  continuing  In  the  possession 
and  operation  of  the  leased  line,  a  claim  for  taxes  which  the  lessor  com- 
pany has  been  compelled  to  pay,  and  which,  by  the  terms  of  the  lease,  the 
lessee  Is  bound  to  refund,  becomes  entitled  to  priority  over  the  mortgage 
debt 

5.  JUDOMBNT— Ck>LLATBRAL  ATTACK— EVIDENCE. 

In  a  suit  by  a  lessor  railroad  company  to  recover,  under  the  provisions 
of  the  lease,  taxes  on  the  leased  property  which  the  lessor  has  been  com- 
pelled to  pay  by  the  Judgment  of  a  court  of  competent  Jurisdiction,  evi- 
dence as  to  the  assessable  value  of  the  leased  line  is  inadmissible  as  being. 
In  effect,  a  collateral  attack  upon  the  assessment  and  upon  the  Judgment  in 
favor  of  the  state  for  the  amount  of  the  taxes. 

6.  Railroad  Lease— Contest  of  Taxes  bt  Lessor— Attorney's  Fees  and 

Costs. 

Where  a  lessee  railroad  company  is  bound  by  the  provisions  of  the  lease 
to  repay  to  the  lessor  taxes  paid  by  it  on  the  leased  property,  and,  upon 
the  subsequent  increase  of  the  assessment  of  the  leased  line,  together  with 
other  roads  of  the  lessor,  the  lessee,  through  its  counsel,  assents  to  a  con- 
test thereof  by  the  lessor,  which  contest  results  in  favor  of  the  state,  the 
lessee  compauy,  and  its  receiver  subsequently  appointed,  are  liable  for 
their  due  proportion  of  the  "attorney's  fees,  costs,  and  interest  incurred  in 
the  contest. 

80  Fed.  18,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  California. 

This  case  comes  up  on  an  appeal  by  the  United  States  Trust  Com- 
pany, one  of  the  defendants  in  the  court  below,  from  an  order  of 
the  circuit  court  for  the  Southern  district  of  California,  made  and 
entered  April  7, 1897,  upon  the  petition  in  intervention  of  the  South- 
ern Pacific  Railroad  Company.  The  order  appealed  from  du'ected 
the  receiver  of  the  Atlantic  &  Pacific  Bailroad  Company,  one  of  the 
defendants  to  the  bill  brought  by  the  Mercantile  Trust  Company  for 
the  foreclosure  of  the  latter's  mortgage  upon  the  properties  of  the 
Atlantic  &  Pacific  Bailroad  Company,  to  pay  to  the  intervener,  the 
Southern  Pacific  Railroad  Company,  the  sum  of  148,683.74,  the  same 
being  the  aggregate  amount  of  the  proportion  of  taxes  claimed  to 
be  due  from  the  Atlantic  &  Pacific  Railroad  Company  to  the  Southern 
Pacific  Railroad  Company  for  the  fiscal  year  1887-1888,  together  with 
a  certain  proportion  for  attorney's  fees,  costs  of  suit,  interest,  etc, 
incurred  by  the  Southern  Pacific  Bailroad  Company  in  contesting 
and  litigating  the  taxes  for  the  fiscal  year  1887-1888.  The  suit  in 
which  the  intervention  was  filed  was  brought  by  the  Mercantile 
Trust  Company,  one  of  the  appellees  on  this  appeal,  against  the 
Atlantic  &  Pacific  Railroad  Company,  to  foreclose  its  mortgage 
against  the  properties  of  that  Company,  executed  on  September  1, 
1887,  and  known  as  the  second  mortgage.  Subsequently,  on  June 
14,  1895,  an  amended  and  supplemental  bill  was  filed  by  the  com- 
plainant, making  the  United  States  Trust  Company,  the  present  ap- 
pellant, holder  of  the  first  mortgage  against  the  Atlantic  &  Pacific 
Railroad  Company,  a  party  defendant.  Thereafter,  on  October  7, 
1896,  the  Southern  Pacific  Railroad  Company  filed  its  .petition  in 
intervention,  asking  that  the  receiver  appointed  by  the  court  below 
be  directed,  by  the  order  of  the  court,  to  pay  to  the  petitioner  the 
gross  sum  of  148,683.74,  claimed  to  be  due  for  taxes  and  a  portion 
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of  the  expenses  incurred  by  the  intervener  in  litigating  the  taxes 
for  the  fiscal  year  1887-1888,  under  an  agreement  existing  between 
the  two  companies,  and  dated  August  20,  1884.  It  appears  that  the 
receiver  himself  had  previously,  on  August  25,  1896,  filed  a  petition, 
stating  that  the  Southern  Pacific  Railroad  Company  had  made  such 
a  demand  upon  him,  and  asking  for  the  advice  and  order  of  the  court 
as  to  whether  or  not  he  should  pay  the  same.  Answers  to  these 
petitions  were  filed  by  both  the  United  States  Trust  Company,  the 
present  appellant,  and  the  Mercantile  Trust  Company,  one  of  the 
appellees.  The  matter  was  referred,  by  the  agreement  of  the  par- 
ties, to  a  special  master,  "to  take  the  proofs  of  the  respective  parties, 
and  report  the  same  to  the  court,  with  his  findings  of  fact  and  con- 
clusions of  law  thereon.''  On  December  11, 1896,  the  special  master 
duly  made  hip  report  with  his  findings  of  fact  and  conclusions  of  law 
thereon,  the  effect  of  which  was  that  he  denied  and  rejected  the  claim 
for  taxes,  etc.  Exceptions  to  some  of  these  findings  of  fact  and  to 
all  of  the  conclusions  of  law  were  thereupon  filed  by  the  intervener, 
the  Southern  Pacific  Railroad  Company.  These  came  on  for  hearing 
before  the  court  below,  which  sustained  all  of  the  exceptions,  and 
made  and  entered  on  April  7,  1897,  its  order  and  decree,  directing 
the  payment  of  the  claun  in  the  full  amount  of  |48,683.74  and  costs. 
See  opinion  of  the  court  below,  80  Fed.  18.  It  is  from  this  order 
and  decree  that  the  present  appeal  is  prosecuted  by  the  United  States 
Trust  Company,  holder  of  the  first  mortgage  upon  the  Atlantic  & 
Pacific  Railroad  Company.  The  facts  of  the  case  bearing  more  or 
less  directly  on  the  only  question  at  issue,  viz.  whether  or  not  the 
claim  for  taxes,  etc.,  should  be  paid  by  the  receiver  as  against  the 
prior  mortgage  liens,  may  best  be  stated  in  the  clear  and  concise 
statement  of  them  contained  in  the  opinion  of  the  court  below,  as 
follows: 

On  the  20th  day  of  Au^st,  1884,  a  contract  was  made  and  entered  Into  in 
writing  by  and  between  tlie  Soutliern  Pacific  Railroad  Company,  a  corporation 
organized  under  and  in  pursuance  of  the  laws  of  the  state  of  California,  as 
party  of  the  first  part,  the  Atlantic  &  Pacific  Railroad  Company,  a  corporation 
created  and  organized  under  the  acts  of  the  congress  of  the  United  States,  as 
party  of  the  second  part,  the  St.  Louis  &  San  Francisco  Railway  Company,  a 
corporation  organized  under  the  laws  of  the  state  of  Missouri,  as  party  of  the 
third  part,  and  the  Atchison,  Topeka  &  Santa  F6  Railroad  Company,  a  corpo- 
ration organized  pursuant  to  the  laws  of  the  territory  and  state  of  Kansas, 
as  party  of  the  fourth  part,  which  recited  that  whereas,  the  party  of  the  first 
part  to  the  contract  was  then  the  owner  of  a  certain  line  of  railway  in  the 
state  of  California,  particularly  described  therein;  and  whereas.  It  had  then 
been  agreed  by  and  between  the  parties  to  the  contract  that  such  line  of 
raUway  should  be  sold  by  the  party  of  the  first  part  thereto,  and  purchased 
by  the  party  of  the  second  part,  upon  the  terms  and  conditions  therein  stated; 
and  whereas,  in  consequence  of  the  lien  then  existing  upon  such  line  of  rail- 
way under  the  mortgage  made  and  executed  by  the  party  of  the  first  part, 
bearing  date  April  1,  1875,  the  party  of  the  first  part  could  not  then  make 
clear  title  to  such  line  of  railway,  it  had  then  been  agreed  that  until  clear  title 
thereto  could  be  made,  such  line  of  railway  should  be  leased  by  the  party  of 
the  first  part  to  the  party  of  the  second  part  upon  certain  terms  and  conditions 
therein  stated;  and  whereas,  the  parties  of  the  third  and  fourth  parts  were 
then  largely  interested  pecuniarily  in  the  acquisition  of  such  line  of  railway 
by  the  party  of  the  second  part  "by  lease  and  purchase  as  aforesaid,"— the 
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respective  parties  did  thereupoD,  in  consideration  of  the  premises  and  the 
mutual  undertakiDgs  and  agreements  In  the  contract  stated,  and  for  other  good 
and  valuable  considerations  therein  acknowledged,  covenant  and  agree  to 
and  with  each  o^her  as  follows: 

First  The  party  of  the  first  part  agreed  to  sell  to  the  party  of  the  second 
part,  and  the  party  of  the  second  part  agreed  to  purchase  from  the  party  of 
the  first  part,  the  said  line  of  railway,  described  as  extending  from  the  west 
end  of  the  bridge  over  the  Colorado  river  at  or  near  The  Needles,  in  the 
state  of  California,  242.37  miles,  or  thereabouts,  to  the  easterly  margin  of 
the  grounds  or  yards  of  the  party  of  the  first  part  used  in  connection  with  the 
Mojave  Junction  station,  or  with  the  main  line  of  railroad  of  the  party  of  the 
first  part  between  Goshen  and  Yuma,  together  with  the  right  of  way  therefor 
200  feet  in  width,  and  the  switches,  sidings,  turnouts,  station  buildings,  sec- 
tion houses,  turntables,  and  other  appurtenances,  together  with  the  right  to 
connect  at  Mojave  Junction  with  the  tracks  of  the  party  of  the  first  part,  but 
excluding  the  equipment  of  the  road,  and  any  interference  with  the  right  of 
way  and  depot  grounds  of  the  party  of  the  first  part  at  the  junction  mentioned, 
at  and  for  the  price  of  thirty  thousand  dollars  a  mile  (that  Is  to  say,  seven 
million  two  hundred  and  seventy-one  thousand  one  hundred  dollars),  of  which 
purchase  price  one-sixth  part  (that  is  to  say,  one  million  two  hundred  and 
eleven  thousand  eight  hundred  and  fifty  dollars)  to  be  paid  in  cash,  and  the 
remaining  six  million  and  fifty-nine  thousand  two  hundred  and  fifty  dollars 
to  be  paid  by  the  party  of  the  second  part  to  the  party  of  the  first  part  either 
in  cash  or  In  first  mortgage  six  per  cent,  bonds  of  the  party  of  the  second  part 
issued  under  and  secured  by  its  first  mortgage,  bearing  date  July  1,  1880,  the 
prompt  payment  of  the  principal  and  Interest  of  which  to  be  legally  guaran- 
tied by  the  parties  of  the  third  and  fourth  parts  to  the  contract,  respectively; 
it  being  expressly  agreed  that  the  sale  should  be  consummated  and  the  pur- 
chase price  of  the  line  of  railway  paid  whenever  the  party  of  the  first  part 
should  be  able  to  make  clear  title  thereto,  discharged  from  the  lien  of  Its 
first  mortgage  bearing  date  April  1,  1875,  and  from  all  other  liens  existing 
thereon  at  the  time  of  the  contract,  or  which  may  be  imposed  thereon  by  the 
party  of  the  first  part  at  any  time  thereafter. 

Second.  The  contract  declared  that  in  the  meantime,  and  until  the  con- 
summation of  such  sale  and  payment  of  the  purchase  price  of  the  property,  the 
party  of  the  first  part  agreed  to  and  did  lease  and  demise  to  the  party  of  the 
second  part,  and  tiie  party  of  the  second  part  agreed  to  and  did  hire  from  the 
party  of  the  first  part,  from  the  1st  day  of  October,  1884,  the  said  line  of  rail- 
way, together  with  the  appurtenances.  In  the  contract  agreed  to  be  sold  at 
and  for  the  annual  rental  of  eighteen  hundred  dollars  per  mile,— that  is  to 
say,  four  hundred  and  thirty-six  thousand  two  hundred  and  sixty-six  dollars, 
payable  semiannually  during  the  continuance  of  such  lease;  and  the  party 
of  the  second  part  covenanted  and  agreed  to  and  with  the  party  of  the  first 
part,  for  Itself  and  its  successors  and  assigns,  to  pay  to  the  party  of  the 
first  part,  its  successors  and  assigns,  as  rental  for  the  line  of  railway  and 
appurtenances  mentioned,  until  the  consummation  of  the  sale  and  the  pay- 
ment of  the  purchase  price,  as  provided  for,  the  sum  of  two  hundred  and 
eighteen  thousand  one  hundred  and  thirty-three  dollars  on  the  1st  days  of 
April  and  October  in  each  and  every  year;  and  further,  for  itself  and  on  behalf 
of  its  successors  and  assigns,  to  further  promptly  pay  and  discharge  all  taxes 
and  assessments  which  should  thereafter  become  due  upon  said  property,  or 
any  part  of  it,  or  which  might  become  in  any  wise  due  or  owing  in  respect 
to  the  same,  and  would  maintain,  repair,  and  replace  such  property  so  that 
the  same  should  at  all  times  be  and  remain  In  substantially  as  good  plight 
and  condition  as  It  then  was,  the  nature  and  character  of  the  property  being 
considered. 

Third.  The  contract  further  provided  that  In  case  default  should  be  made  in 
the  payment  of  any  installment  of  such  rental  at  the  time  stipulated  for  its 
payment,  and  such  default  should  continue  for  thirty  days,  the  party  of  the 
first  part,  its  successors  and  assigns,  might  thereupon  and  without  demand 
or  other  formality  enter  upon  and  take  possession  of  the  said  line  of  railway, 
with  Its  said  appurtenances,  and  should  be  thereafter  entitled  to  hold,  retain. 
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and  enjoy  the  same  as  of  its  original  estate  therein;  but,  notwithstanding 
«nch  entry,  the  party  of  the  second  part,  its  successors  and  assigns,  for  any 
and  all  damage  in  any  wise  resulting  from  the  nonfulfillment  of  the  contract, 
or  any  wrongful  acts  or  omissions  of  the  party  of  the  second  part,  its  suc- 
cessors or  assigns,  in  respect  to  the  said  property,  or  any  part  thereof.  The 
contract  contained  the  further  provision  that,  in  case  of  the  happening  of  any 
such  default  in  respect  to  the  payment  of  the  rental  provided  for,  and  the 
continuance  of  such  default  for  thirty  days,  then,  and  in  that  event,  at  the 
election  of  the  party  of  the  first  part,  its  successors  or  assigns,  the  right  of 
the  party  of  the  second  part  to  purchase  the  premises  under  the  provisions  of 
the  contract  should  cease  and  determine. 

Fourth.  The  party  of  the  third  part  and  the  party  of  the  fourth  part  to  the 
contract,  for  themselves  and  their  respective  successors  and  assigns,  in 
consideration  of  their  pecuniary  Interest  in  the  stock  and  securities  of  the 
party  of  the  second  part,  and  their  interest  in  the  opening  and  maintenance  of 
a  through  line  of  freight  and  passenger  tralBc  over  their  respective  lines  of 
railway  and  over  the  line  of  railway  then  belonging  to  the  party  of  the  first 
part  (the  subject  of  the  contract),  and  for  other  good  and  valuable  considera- 
tions in  the  contract  acknowledged,  guarantied  to  the  party  of  the  first  part, 
its  successors  and  assigns,  the  prompt  payment  to  the  party  of  the  first  part, 
its  successors  and  assigns,  of  the  several  installments  of  rental,  and  of  the 
purchase  price  therein  agreed  to  be  paid  by  tho  party  of  the  second  part  to 
the  party  of  the  first  part,  and  that,  in  case  default  should  be  made  by  the 
party  of  the  second  part  in  the  payment  of  such  installments  or  rent,  or  of 
any,  or  of  any  part,  thereof,  or  in  the  payment  of  such  purchase  price  at 
the  time  or  times  stipulated  for  the  payment  thereof,  the  parties  of  the  third 
and  fourth  parts,  for  themselves  and  their  respective  successors  and  assigns, 
would  promptly  pay  to  the  party  of  the  first  part,  upon  demand,  any  and  all 
amounts  in  respect  of  which  the  party  of  the  second  part  should  make  such 
default,  which  amounts  so  paid  by  the  party  of  the  third  or  fourth  part  should 
be  Justly  chargeable  by  the  party  paying  the  same  against  all  amounts  then 
due  or  which  might  become  due  from  it  to  the  party  of  the  second  part  for 
trafl^c  over  such  leased  lines,  or  any  line  of  the  parry  of  the  second  part,  and 
should  be  otherwise  enforceable  as  a  debt  of  tlie  party  of  the  second  part  to 
the  party  of  the  third  or  fourth  part  who  should  have  paid  the  same;  it  being 
understood  and  agreed,  however,  that  the  parties  of  the  third  and  fourth 
parts  should  not  be  liable  in  solido  for  such  amounts,  but  that  each  of  such 
parties  should  be  liable  only  for  the  one-iialf  part  of  the  several  installments 
of  rent  and  the  purchase  price  thus  guarantied  by  it. 

The  contract  in  question  contained  other  provisions,  not  important  to  be 
specially  mentioned.  Under  and  by  virtue  of  this  contract  the  Atlantic  & 
Pacific  Railroad  Company,  on  the  1st  day  of  October,  1884,  took  actual  pos- 
session .of  the  line  of  railroad  therein  described,  and  its  appurtenances,  ex- 
ceptingonly  the  equipment  thereof,  and  continued  in  the  actual  and  exclusive 
possession,  use,  and  control  thereof  until  the  appointment  by  this  court  of 
receivers  of  the  property,  since  which  time  the  receivers  have,  respectively, 
been  in  such  actual  and  exclusive  possession,  use.  and  control.  While  the  At- 
lantic &  Pacific  Railroad  Company  was  in  possession,  use,  and  control  of  the 
line  of  railroad  and  its  appurtenances  extending  from  The  Needles  to  Mojave, 
under  and  by  virtue  of  the  aforesaid  contract  of  August  20,  1884,  to  wit,  on 
the  1st  day  of  September,  1887,  it  executed  a  mortgage  covering,  among  other 
property.  Its  right,  title,  and  interest  thereto  and  therein,  to  the  Mercantile 
Trust  Company  of  New  York,  to  secure  the  payment  of  certain  bonds.  The 
Atlantic  &  Pacific  Railroad  Company  had  previously,  to  wit,  on  the  1st  day  of 
July,  1880,  executed  to  the  Union  Trust  C^ompany  of  New  York  a  mortgage 
to  secure  the  payment  of  certain  other  bonds,  which  mortgage  was  broad 
enough  to  cover,  and  whose  terms  did  cover,  the  after-acquired  interest  of 
the  mortgagor  In  the  line  of  railroad  and  its  appurtenances  constituting  the 
subject-matter  of  the  contract  here  in  question.  By  virtue  of  Its  mortgage, 
and  because  the  Atlantic  &  Pacific  Railroad  Company  had  made  such  default 
in  its  terms  and  conditions  as  entitled  it  to  do  so,  the  Mercantile  Trust  Com- 
pany, on  the  8th  day  of  January,  1804,  commenced  suit  in  this  court  for  the 
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foreclosure  of  its  mortpage  and  to  obtain  the  appointment  of  a  receiver  or 
receivers  of  all  of  the  property  covered  thereby  during  its  pendency.  That 
mortgage  covering  the  entire  line  of  road  of  the  Atlantic  &  Pacific  Company, 
the  principal  portion  of  which  is  situated  in  the  territories  of  New  Mexico 
and  Arizona,  the  mortgagee  had  previously  commenced  similar  suits  in  the 
United  States  courts  for  those  territories,  in  each  of  which  suits  three  receiv- 
ers of  the  property  of  the  mortgagor  there  situated  were  appointed.  Of  the 
portion  of  the  mortgaged  property  situated  within  this  judicial  district,  this 
court.  In  the  suit  here  brought  by  the  Mercantile  Trust  Company,  appointed 
the  same  receivers  who  had  been  appointed  by  the  court  of  primary  juris- 
diction. Those  receivers  at  once  qualified,  and  took  possession  of  such  of 
the  line  of  road  as  extended  from  The  Needles  to  Mojave,  with  its  appurte- 
nances. Subsequently,  to  wit,  on  June  14, 1895,  the  Mercantile  Trust  Company 
filed  an  amended  and  supplemental  bill  in  its  suit  in  this  court,  in  which  the 
United  States  Trust  Company  of  New  York  was  made  a  party  defendant,  as 
the  holder  of  the  first  mortgage  on  the  said  line  of  road  extending  from 
The  Needles  to  Mojave,  with  Its  appurtenances.  To  that  amended  and  sup- 
plemental bill  the  United  States  Trust  Company  appeared  by  counseL  Later 
In  the  proceedings  in  the  suit,  one  of  the  original  receivers  having  deceased, 
and  the  remaining  two  having  tendered  their  resignation,  this  court,  fol- 
lowing the  similar  action  of  the  court  of  primary  jurisdiction,  accepted  their 
resignations,  to  take  effect  upon  the  appointment  and  qualification  of  a 
successor  or  successors.  Thereupon  this  court,  still  following  the  similar 
action  of  the  court  of  primary  jurisdiction,  appointed  C.  W.  Smith  receiver 
of  the  property  situated  within  this  judicial  district,  who  qualified  as  such 
and  received  from  the  former  receivers  herein  the  possession  of  said  property, 
since  which  time  he  has  been,  and  now  is,  in  its  actual  and  exclusive  posses- 
sion, use,  and  control.  On  the  25th  day  of  August,  1896,  the  receiver,  Mr. 
Smith,  filed  in  and  presented  to  this  court  his  petition,  setting  forth  the  con- 
tract of  August  20,  1884,  made  and  entered  Into  between  the  Southern  Pacific 
Railroad  Company,  the  Atlantic  &  Pacific  Railroad  Company,  the  St  Louis  & 
San  Francisco  Railway  Company,  and  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company,  and  the  continuous  and  exclusive  possession,  under  that 
contract,  of  the  line  of  road  extending  from  The  Needles  to  Mojave,  with 
Its  appurtenances,  by  the  Atlantic  &  Pacific  Railroad  Company  and  the  re- 
ceivers of  its  property  ever  since;  and  further  alleging  that  the  receivers  so 
appointed  have  not  disavowed  that  contract,  but,  on  the  contrary,  during  the 
receivership,  have  expressly  acknowledged  and  admitted  Its  terms  and  condi- 
tions, so  far  as  the  receivership  is  concerned.  The  petition  of  the  receiver 
further  states:  That  the  receivers  have  at  all  times  promptly  paid  to  the 
Southern  Pacific  Railroad  Company  all  taxes  paid  by  It,  or  claimed  to  have 
been  paid  by  it,  upon  the  line  of  railroad  described  in  the  contract  of  August 
20,  1884,  including  not  only  taxes  assessed  and  levied  for  the  years  in  which 
the  receivers  have  been  in  possession  of  that  line  of  road,  but  also  for  taxes 
which  were  levied  and  reassessed  against  the  Southern  Pacific  Railroad  Com- 
pany for  the  years  1885,  1886,  and  1887.  That  the  state  board  of  equaliza- 
tion of  the  state  of  California,  in  August,  1887,  for  the  purposes  of  state  and 
county  taxation  for  the  fiscal  year  ending  June  30,  1888,  assessed  the  South- 
em  Pacific  Railroad  Company,  as  the  owner  and  operator  of  a  line  of  railroad 
running  in  more  than  one  county  in  said  state,  consisting  of  1,022.33  miles 
in  the  state  of  California,  together  with  the  franchises,  roadway,  roadbed. 
rails,  and  rolling  stock,  at  the  sum  of  $16,500  per  mile,  and  that  Included  In 
that  assessment  and  valuation  was  the  line  of  railroad  described  In  said 
contract  of  August  20, 1884.  That  thereafter,  and  in  due  time,  the  state  board 
of  equalization  of  California  apportioned  of  said  total  assessment  of  the 
franchises,  roadway,  roadbed,  rails,  and  rolling  stock  of  the  defendant  to  the 
county  of  Kern  the  amount  of  $2476,945  of  said  total  assessment  of  the 
railroad  therein  of  153.47  miles,  and  to  the  county  of  San  Bernardino  the 
sum  of  $4,220,022  for  the  railroad  therein  of  261.47  miles.  That  at  that  time, 
of  the  line  of  road  described  in  said  contract  of  August  20,  1884,  there  was 
situated  35.64  miles  in  Kern  county,  California,  and  206.87  miles  in  the  county 
of  San  Bernardino,  which  constituted  a  part  of  the  said  1,022.33  miles.     That 
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from  the  time  of  the  execution  of  the  said  contract  of  Angnst  20,  1884,  to  the 
present  time  the  line  of  road  described  in  that  contract,  because  of  the  revenue 
laws  of  the  state  of  California,  has  been  assessed  by  the  state  board  of  equal- 
ization of  the  state  of  California  to  the  Southern  Pacific  Railroad  Company, 
which  has,  whenever  It  saw  fit  to  do  so,  paid  the  taxes  due  upon  the  line  of 
road  described  In  said  contract  of  August  20,  1884,  and  made  bills  therefor 
against  the  Atlantic  &  Pacific  Railroad  Company  and  the  receivers  thereof. 
That  neither  the  receivers  nor  the  Atlantic  &  Pacific  Railroad  Company  have 
ever  attempted  to  pay  the  taxes  thereon,  but  have  always  waited  until  the 
Southern  Pacific  Railroad  Company  should  pay  the  same,  for  the  reason  that 
In  each  county  there  were  additional  taxes  against  the  balance  of  the  lines 
of  railroad  belonging  to  the  Southern  Pacific  Railroad  Company,  and  therefore 
there  was  no  way  of  paying  the  amount  due  upon  the  portion  of  road  extend- 
ing from  Mojave  to  The  Needles  without  paying  the  entire  amount  due  from 
the  Southern  I'aclfic  Railroad  Company  in  each  county.  That  when  the  taxes 
became  due  which  were  levied  and  assessed  upon  said  lines  of  railroad  of  the 
Southern  Pacific  Railroad  Company  for  the  year  1888  [1887],  the  Southern 
Pacific  Railroad  Company  failed  to  pay  the  same,  and  that  said  taxes  became 
delinquent  on  the  last  Monday  of  December,  1887,  at  six  o'clock  p.  m.  That 
the  total  amount  of  taxes  levied  for  the  fiscal  year  ending  June  30,  1888, 
against  the  Southern  Pacific  Railroad  Company  for  its  railroad  in  the  county 
of  Kern  was  $34,479.07,  and  that  upon  the  failure  to  pay  the  same  there  was 
added  to  it  by  the  comptroller  of  the  state  the  sum  of  $1,723.95  as  penalty. 
That  there  was  levied  for  the  same  year,  in  the  county  of  San  Bernardino, 
upon  said  assessment  upon  the  total  lines  of  railroad  belonging  to  the  South- 
ern Pacific  Railroad  Company  the  sum  of  $30,468.56,  and  that  there  was  added 
to  said  amount  as  a  penalty,  upon  its  becoming  delinquent,  the  sum  of 
$1,523.42.  That  on  the  2d  day  of  January,  1891,  the  state  of  Califonila 
caused  an  action  to  be  brought  In  the  superior  court  of  the  state  of  California 
in  and  for  the  city  and  county  of  San  Francisco  against  the  Southern  Pacific 
Railroad  Company  to  recover  the  entire  amount  of  taxes  which  had  been 
levied  In  the  various  counties  upon  the  lines  of  railway  owned  and  operated 
by  it.  Including  the  line  of  railroad  mentioned  and  described  in  the  written 
contract  of  August  20, 1884,  and  seeking  to  recover  the  total  sum  of  $251,134.26, 
with  5  per  cent,  penalty  thereon,  which  included  the  sums  so  levied  in  Kern 
and  San  Bernardino  counties,  as  aforesaid;  and  that  afterwards,  to  wit, 
February  3,  1893,  a  Judgment  was  duly  rendered  in  the  action  for  the  total 
sum  of  $251,134.26,  together  with  Interest  thereon  from  the  27th  day  of  De- 
cember, 1887,  at  the  rate  of  7  per  cent,  per  annum,  amounting  to  $89,654.91, 
together  with  5  per  cent,  penalty  upon  said  principal  sum,  amounting  to 
$12,556.66,  and  the  further  sum  of  $18,835.06  for  attorneys'  fees,  and  $42.16 
costs  against  the  Southern  Pacific  Railroad  Company.  That  thereafter  an 
appeal  was  duly  taken  from  that  judgment  to  the  supreme  court  of  California, 
which  court  affirmed  the  judgment  (38  Pac.  912)  except  as  to  the  amount 
allowed  for  interest,  namely,  the  sum  of  $89,654.91,  and  as  to  the  sum  of 
$6,278.31  allowed  as  attorney's  fees  to  one  A.  R.  Cotton.  That  afterwards  the 
Southern  Pacific  Railroad  Company  appealed  from  that  judgment  to  the  su- 
preme court  of  the  United  States,  pending  which  appeal  the  operation  of  the 
judgment  was  stayed.  That  pending  the  appeal  to  the  supreme  court  of  the 
United  States,  and  In  1894,  the  state  board  of  equalization,  under  an  act  of 
the  legislature  of  the  state  of  California  approved  March  23.  1893,  made  a 
reassessment  of  the  taxes  due  from  the  Southern  Pacific  Railroad  Company 
on  its  system  of  railroads  for  the  year  ending  June  30,  1888,  and  taxes  having 
been  duly  levied  thereon  upon  that  reassessment,  the  Southern  Pacific  Railroad 
Company,  in  the  fall  of  1894,  paid  the  first  half  of  the  taxes  upon  such  reas- 
sessment, and  made  a  bill  to  the  receivers  of  the  Atlantic  &  Pacific  Railroad 
Company  for  their  proportion,  amounting  to  the  sum  of  $14,902.86,  which 
bill  the  receivers  paid  In  due  time.  That  thereafter,  and  in  the  spring  of 
1896,  the  supreme  court  of  the  United  States  affirmed  the  judgment  so  appealed 
from  (16  Sup.  Ct.  704),  after  which  the  Southern  Pacific  Railroad  Company 
paid  the  amount  thereof,  and  on  the  8th  day  of  June,  1896,  made  and  presented 
31  C.-C.A.-28 
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to  the  present  petitioner,  as  receiver,  a  bill  for  the  proportion  of  the  taxes 
which  it  claimed  to  be  due  from  the  receiver  under  the  contract  entered  Into 
between  the  Southern  Pacific  Railroad  Company,  the  Atlantic  &  Pacific  Rail- 
road Company,  the  St  Louis  &  San  Francisco  Railway  Company,  and  the 
Atchison,  Topeka  &  Sante  F6  Railroad  Company.  That  included  in  the  bill 
so  made  is  the  sum  of  ^,081.87,  as  the  portion  of  attorneys*  fees  collected  by 
the  state  of  California,  which  the  Southern  Pacific  Railroad  Company  claims 
that  the  receiver  should  pay,  and  that  there  is  also  added  to  said  bill  the 
sum  of  $12,580.36  as  and  for  interest  on  the  Judgment  from  the  date  of  its 
rendition  to  the  date  of  its  payment,  at  seven  per  cent,  per  annum,  and 
being  the  proportion  which  the  Southern  Pacific  Railroad  Company  claims 
that  the  receiver  should  pay.  The  petition  of  the  receiver  further  alleges  that 
the  action  of  the  Southern  Pacific  Railroad  Company  Ta  permitting  a  penalty 
to  be  added  to  the  said  tax  and  in  permitting  attorneys'  fees,  costs,  and 
interest  to  accrue  thereon,  was  without  the  knowledge  or  consent  of  the  At- 
lantic &  Pacific  Railroad  Company  or  Its  receivers,  in  that  neither  the  Atlan- 
tic &  PacifiQ  Railroad  Company  nor  its  receivers  had  any  voice  in  the  matter, 
nor  was  that  company  or  its  receivers  ever  consulted  about  the  same.  The 
petition  of  the  receiver  further  states  that  the  United  States  Trust  Company 
objects  to  the  payment  by  the  receiver  of  any  part  of  the  bill  so  presented  by 
the  Southern  Pacific  Railroad  Company,  and  he  therefore  asks  the  advice 
and  order  of  this  court  as  to  what  he  shall  do  in  the  premises.  The  bill  pre- 
sented by  the  Southern  Pacific  Railroad  Company,  concerning  which  the  con- 
troversy arises,  is  as  follows: 

**San  Francisco,  Cal.,  June  8,  1896. 

*' Atlantic  and  Pacific  R.  R.  Co.  to  Southern  Pacific  Company,  Pacific  System. 

"Amended  BilL 
"Charged  In 
Month  of 
1896. 
June  8.    For  state  and  county  taxes  as  paid  by  Southern  Pacific  Company  un- 
der Judgment  of  U.  S.  supreme  court,  March,  1896,  for  the  year  end- 
ing June  30,  1888,  on  the  franchise,  roadbed,  rails,  rolling  stock, 
etc.,  of  the  line  from  Mojave  to  The  Needles. 

Valuation  returned  by  the  So.  Pac.  R.  R.  Co.  in  188T $  9,570,200 

Roadbed,  etc $8,182,900 

RoUing  stock 1,387,300,  or  14.50  pr.  a 

Original  assessment  of  So.  Pac.  R.  R.  Co.  in  1887: 

Amount  of  tax,  $25,134.20 $16,139  60  per  mUe. 

Less  14.50  per  cent 2,340  24 

$13,799  36 
Kern  Co.,  35.64  mUes  R.  R.  at  $13,799.36  per  mUe,  $491,809.19, 

at  $2.00  per  $100 $  9,836  18 

San  Bernardino  Co.,  206.87  miles  R.  R.  at  $13,799.36  per  mile 

$2,854,673.60,  at  $1.33  per  $100 37,967  15 

$47  803  33 
Proportion  of  $47,803.33  to  total  tax  ($251,134.26),  19.03  per  cent 

Add  penalty $12,556  66 

Add  attorney  fees 18,877  22 

$31,433  88 

19  per  cent,  of  $31,433.88 5,981  87 

$53,785  20 
Interest  from  date  of  judgment,  Feb.  5/93.  to  June  8/96,  3  years, 
4  mos.,  3  days,  at  7  per  cent  per  annum 12,580  36 


$66,365  56 
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Amount  brought  forward ?0G,365  56 

Lesis  payments  by  company: 
Bill  rendered  and  paid,  1st  Inst,  of  reassessment, 

Nov.  22,  1S94 $14,902  86 

Interest  Nov.  22/94,  to  June  8/96,  1  year,  6  mos.,  16 

days,  at  7  per  cent 1,61 1  16 

Interest  on  tender  of  2d  Inst,  of  reassessment,  Apr. 

25/95.  to  June  8/90,  1  year,  1  mo.,  13  days,  at  7 

per  cent 1,167  80 

17,681  82 


$48,683  74 

"I  certify  the  above  to  be  correct.    E.  B.  Ryan. 

"Examined.    Georjrc  T.  Klink. 

"Approved.    E.  C.  W. 

"Payment  should  l)e  made  to  the  treasurer  S.  P.  Co.,  San  Francisco,  Cal. 
If  any  item  is  questioned,  or  explanation  is  required,  address  General  Auditor, 
San  Francisco,  Cal." 

The  Mercantile  Trust  Company  and  the  United  States  Trust  Company  each 
filed  an  answer  to  the  petition  of  the  receiver.  By  its  answer  the  former 
objected  to  the  payment  of  any  portion  of  the  penalty  or  attorney's  fees  In- 
cluded in  the  bill  in  question,  and  the  latter  protested  against  the  payment 
4)f  any  portion  of  the  bill  on  the  ground  that  the  tax  in  question  became 
delinquent  and  the  penalty  accrued  prior  to  the  appointment  of  either  of  the 
receivers,  and  that  while  the  claim  may  be  valid  against  the  Atlantic  &  Pacific 
Railroad  Company,  it  Is  invalid  as  against  its  mortgage,  and  consequently 
not  a  proper  cliarge  against  the  receiver.  Thereafter  the  Southern  Pacific 
Railroad  Company  filed  an  intervening  petition,  asking  the  court  to  direct  the 
payment  of  the  )h11  rendered  by  it,  to  which  the  receiver  and  the  United 
States  Trust  (^ompany  filed  answers.  The  matters  at  issue  were  thereupon 
referred  to  a  special  master  to  take  the  proofs  of  the  respective  parties,  and 
report  the  same,  together  with  his  findings  of  fact  and  conclusions  of  law, 
to  the  court.  The  report  of  the  master  was  filed  December  11,  1896,  and  to 
the  report  the  Southern  Pacific  Railroad  Company  filed  exceptions  January 
4,  1S97.  Thereafter  the  report  and  the  exceptions  thereto  came  on  regularly 
for  hearing,  at  which  lime  the  receiver,  by  leave  of  the  court,  amended  his 
})etitIon  by  so  changing  the  clause  therein  in  relation  to  the  acknowledgment 
and  ratification  by  the  receivers  of  the  contract  of  August  20,  1884,  as  to 
make  It  read  as  follows:  "And  that  the  receivers  have  not  disavowed  said 
contract;  neither  have  said  receivers  affirmed  said  contract  In  any  manner 
whatever,  unless  their  acts  with  reference  thereto  shall  in  law  be  deemed  to 
amount  to  an  aflirmiince  thereof." 

The  first  and  third  findings  of  the  special  master  are  to  the  efTect  that  the 
Southern  Pacific  l^ailroad  Company  leased  the  line  of  railroad  extending  from 
The  Needles  to  Mojavp,  with  its  appurtenances,  to  the  Atlantic  &  Pacific  Rail- 
road Company,  which  company  entered  Into  possession  thereof  under  such 
lease,  and  continued  in  such  possession  until  the  appointment  of  the  receiv- 
ers. To  these  findings  the  Southern  Pacific  Railroad  Company  excepted,  on 
the  ground  that  they  are  contrary  to  the  terms  and  legal  effect  of  the  written 
contract  of  August  20,  1884. 

The  sixteenth  finding  Is  as  follows:  "The  value  of  the  leased  property  for 
the  purposes  of  taxation  for  the  year  1887,  consiJered  separately  from  any 
franchises  or  rolling  stock  (and  taking  into  consideration  the  fact,  which  I 
find  to  be  true,  that  the  cost  of  oi)erating  the  leased  property  has  for  many 
years  prior  and  subseciuent  to  the  appointment  of  the  receivers  herein  exceeded 
its  earnings),  was  $4,(KX>  per  mile,  or  a  total  of  $969,480,  which  is  5.39  per  cent, 
of  the  entire  valuation  of  the  franchises,  roadway,  roadbed,  rails,  and  rolling 
stock  of  the  Southern  Pacific  Railroad  Company  in  California,  as  fixed  by  the 
Btate  board  of  equalization  for  that  year."  To  this  finding  the  Southern 
Pacific  Railroad  Company  excepted  on  tlic  ground  that  all  of  the  testimony 
upon  which  It  Is  based  was  erroneously  admitted,  and  was  objected  and 
excepted  to  by  the  intervener  at  the  time,  and  upon  the  ground  that  the  finding 
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is  unsupported  by  the  evidence  as  f?iven,  and  Is  not  a  finding  of  the  value  of 
the  property  for  the  purpose  of  taxation  for  the  year  1887,  considered  sepa- 
rately from  any  franchises  or  rolling  stock,  and,  further,  is  in  entire  disregard 
of  the  contract  of  August  20,  1884. 

The  nineteenth  finding  Is  as  follows:  •*!  find  that  5.39  per  cent  of  $251.- 
154.20,  the  amount  of  the  original  tax  for  1887,  without  Interest  or  penalties, 
amounts  to  the  sum  of  $13,530.13."  To  this  finding  the  intervener  excepted, 
upon  the  ground  that  it  Is  not  within  the  issues  presented  by  the  pleadings. 

The  twenty-second  finding  Is  as  follows:  **I  find  that  the  action  of  the 
Intervener,  the  Southern  Taclflc  Railroad  Company,  In  refusing  to  pay  the 
said  taxes  levied  and  assessed  for  the  fiscal  year  of  1887,  ending  June  30, 
1888,  and  in  defending  the  said  suit  of  the  state  of  California  therefor,  was 
wholly  voluntary  upon  its  part,  and  was  in  no  manner  induced  or  caused 
by  any  request,  consent,  or  advice  upon  the  part  of  the  defendant  the  Atlantic 
A  Pacific  Railroad  Company,  represented  by  W.  C.  Hazeldine,  its  general 
attorney,  or  other  attorney,  oflicer,  or  agent  having  authority  in  the  premises, 
or  upon  the  part  of  the  present  or  former  receivers  herein,  or  of  any  attorney 
or  representative  of  such  receivers."  To  this  finding  the  intervener  excepted, 
upon  the  ground  that  it  Is  not  only  unsupported  by,  but  Is  directly  contrary  to, 
the  evidence  in  the  case. 

The  twenty-third  finding  is  as  follows:  "I  find  that  while  the  original  re- 
ceivers and  the  present  receiver  have  continued  to  operate  and  use  the  leased 
line  of  road  since  their  respective  appointments,  the  contract  of  lease  dated 
August  20,  1884,  has  not  been  expressly  or  impliedly  atflrmed  or  adopted  by 
them  In  such  manner  as  to  require  the  present  receiver  to  pay  the  account  of 
the  Intervener  In  question."  To  this  finding  the  intervener  excepted,  on  the 
ground  that  It  Is  In  conflict  with  the  petition  of  the  receiver,  and  with  the 
answer  filed  thereto  by  the  United  States  Trust  Company  of  New  York,  and 
with  the  orders  theretofore  made  by  the  court  In  the  cause,  and  with  the 
evidence  In  the  case. 

Exceptions  were  also  taken  by  the  Southern  Pacific  Railroad  Company  to  all 
of  the  conclusions  of  law  reported  by  the  special  master,  the  first  of  which  is 
to  the  effect  that  the  evidence  offered  and  introduced  before  him,  showing 
the  respective  amounts  of  taxes  levied  and  assessed  for  the  years  1883,  18^, 
1885,  and  1880,  and  subsequently  reassessed  and  paid  by  the  intervener,  was 
irrelevant  and  immaterial,  and  should,  together  with  the  findings  of  fact 
based  thereon,  be  disregarded.  The  second  Is  to  the  effect  that,  although  the 
amounts  shown  by  the  bill  rendered  by  the  Intervening  petitioner  to  the 
receiver  were  not  paid  until  June  0, 1800,  yet.  Inasmuch  as  such  payments  were 
made  exclusively  on  account  of  taxes  due  for  the  fiscal  year  1887,  ending 
June  30,  1888,  upon  the  assessment  made  by  the  state  board  of  equalizatioD 
for  that  year  on  all  of  the  property  of  the  Southern  Pacific  Railroad  Com- 
pany, Including  the  Mojave  Division,  such  payments  do  not,  under  the  orders 
appointing  the  receivers,  and  under  the  facts  shown  by  the  evidence  and 
found,  constitute  sifch  an  equitable  claim,  charge,  or  lien,  as  against  the 
United  States  Trust  Company,  upon  the  property,  or  the  earnings  thereof  in 
the  hands  of  the  receiver,  as  to  require  or  justify  the  payment  of  the  account, 
or  any  part  thereof  by  the  receiver.  The  third  conclusion  of  law  Is  to  the 
effect  that  the  evidence  Introduced  by  the  respective  parties  l)efore  the  master 
in  reference  to  the  Justice  and  fairness  of  the  total  taxes  levied  for  the  year 
1887  and  other  years  upon  the  property  of  the  Intervener,  which  was  charged 
by  that  company  against  the  Atlantic  &  Pacific  Railroad  Company  under  the 
contract  of  August  20,  1884,  was  Irrelevant  anil  immaterial,  and  should,  to- 
gether with  the  findings  of  fact  thereon,  be  disregarded.  The  fourth  and 
last  conclusion  of  law  is  to  the  effect  that  an  order  should  be  made  and  entered 
directing  the  receiver  not  to  pay  any  part  of  the  bill  rendered  by  the  Inter- 
vening petitioner,  the  Southern  Pacific  Railroad  Company,  and  that  Its  petition 
in  that  behalf  be  dismissed. 

The  findings  of  the  special  master  to  which  no  exceptions  were  taken  show, 
among  other  things,  that  the  receivers  originally  appointed  In  this  suit  took 
possession  of  the  property  described  In  the  contract  of  August  20,  1884,  and 
continued  to  operate  it  as  a  part  of  the  Atlantic  &  Pacific  Railroad  until  the 
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Appointment  and  qualification  of  the  present  receiver,  who  thereupon  tooli 
possession  of  the  property,  and  has  ever  since  continued  to  operate  it  as  a 
part  of  the  Atlantic  &  Pacific  Railroad;  that  the  Southern  Pacific  Railroad 
Company  returned  its  franchises,  roadway,  roadbed,  rails,  and  rolling  stock 
fiituated  in  the  state  of  California,  and  subject  to  taxation  by  the  state  board 
of  equalization,  at  the  following  valuation  for  the  following  years: 

(A)  For  the  franchise,  roadway,  roadbed,  and  rails,  for  the 

year  1885 $8,991,350 

For  the  rolling  stoclc 1,383,050 

Total $10,374,400 

<B)  For  the  year  1880,  for  the  franchises,  roadway,  roadbed, 

and  rails $  9,991,300 

For  the  rolling  stocli 1,387,300 

Total    $11,378,000 

<C)  For  the  year  1887,  for  the  franchises,  roadway,  roadbed, 

and  rails   $  8,992,592 

For  the  rolling  stoclc 1,427,350 

Total     $10,419,W2 

That  the  state  board  of  equalization  of  the  state  of  California  increased 
the  valuation  as  returned  by  the  Southern  Pacific  Railroad  Company  for  the 
years  1885,  1880,  and  1887,  as  follows:  "For  the  year  1885,  the  value  of  the 
franchises,  roadway,  roadbed,  rails,  and  rolling  stock  was  fixed  by  the  state 
board  of  equalization  at  $17,000,000.  For  the  year  1886  the  value  of  the 
same  property  was  fixed  by  the  same  board  at  $17,000,000.  For  the  year 
1887  the  value  of  the  same  property  was  fixed  by  the  same  board  at  $16,500,- 
000.*'  That  the  valuations  so  fixed  by  the  state  board  of  equalization  of  the 
state  of  California  were  so  fixed  for  each  year,  respectively,  as  an  entirety, 
imd  that  the  state  board  of  equalization  did  not  attempt  to  assess  separately 
the  value  of  either  the  franchises,  the  roadbed,  roadway,  or  rails,  or  of  the 
rolling  stock,  and  that  the  evidence  fails  to  show  upon  what,  if  any,  par- 
ticular class  of  property  returned  by  the  Southern* Pacific  Railroad  Company 
for  taxation  for  these  years  the  increase  iu  valuation  was  made.  That  the 
Southern  Pacific  Railroad  Company  successfully  resisted  in  the  courts  the 
collection  of  the  taxes  assessed  against  it  for  the  years  1885  and  1886  by  the 
state  board  of  eqimlizatlon  of  the  state  of  California.  That  in  pursuance  of 
legislation  authorizing  such  action  the  state  board  of  equalization  of  the  state 
of  California  reassessed  the  property  of  the  Southern  Pacific  Railroad  Com- 
pany in  California  for  the  years  1885  and  1880,  and  attempted  to  reassess  the 
same  property  for  the  year  1887.  That  as  a  result  of  such  reassessment  the 
valuation  of  the  said  property  as  fixed  by  the  state  board  of  equalization  for 
the  years  1885  and  1880  was  reduced  as  follows:  *'For  the  year  1885,  to 
$9,570,200;  for  the  year  1886,  to  $9,570,200."  That  the  Southern  Pacific  Rail- 
road Company  paid  the  taxes  so  reassessed  for  the  years  1885  and  1886,  and 
the  former  receivers  of  the  Atlantic  &  Pacific  Railroad  Company,  appointed  by 
this  court  January  8,  1894,  paid  to  the  Southern  Pacific  Railroad  Company 
such  proportion  of  said  taxes  as  was  demanded  by  the  Southern  Pacific 
Railroad  Company,  and  at  the  time  here  stated;  that  is  to  say: 

March  21.  1804 $15,074  10 

June  4,  1894 15.074  10 

January  11,  18t)5 14,870  60 

May  13,  1895 14,870  60 

Total    $5U,8S9  40 

That  of  the  taxes  of  the  Southern  Pacific  Railroad  Company  for  the  year  1885 
the  amount  apportioned  to  the  Atlantic  &  Pacific  Railroad  Company  as  the 
taxes  of  the  Mojave  Division,  by  the  representatives  of  the  Southern  Pacific 
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Railroad  Company,  on  the  basis  of  the  original  assessment  would  have  beeir 
$52,517,  and  that  interest  on  that  sum  at  seven  per  cent  per  annum  to  the  date 
of  actual  payment  would  amount  to  ^2t),400;  making  a  total  amount  of  $81.2i)<>. 
That  the  apportionment  for  the  year  18SG  on  the  same  basis  would  have  been 
for  taxes,  152,517,  and  for  interest  $29,400,  making  a  total  of  $81,296,  or  a 
total  for  the  two  years  of  $162,592,— while,  under  the  reassessment,  the  total 
amount  paid  by  the  Atlantic  &  Pacific  Railroad  Company  for  the  years  1885 
and  18S6  was  $59,88i).40.  That  at  the  time  the  taxes  for  the  years  1885  and 
1880  were  originally  assessed,  and  for  many  years  thereafter  the  Atlantic  & 
Pacific  Railroad  Company  was  a  solvent  and  going  concern,  while  at  the 
time  of  the  reassessment  In  the  years  1893  and  1894  it  was  Insolvent,  and  in 
the  hands  of  the  receivers.  The  findings  also  show  that  of  the  amount  of 
taxes,  attorney's  fees,  interest,  and  penalties  originally  adjudged  to  be  paid 
by  the  superior  court  of  the  city  and  county  of  San  Francisco  there  was  a 
deduction  of  interest  amounting  to  $89,054.91,  and  of  counsel  fees  amounting 
to  $0,278.31,  upon  a  review  of  that  judgment  by  the  supreme  court  of  Cali- 
fornia, which  was  afilrmed  by  the  supreme  court  of  the  United  States.  That 
the  total  value  of  the  franchises,  roadway,  roadbed,  rails,  and  rolling  stock 
of  the  Southern  Pacific  Railroad  Company  in  California  for  the  year  1887,  as 
fixed  by  the  state  board  of  equalization,  was  $10,500,000.  That  of  the  taxes 
assessed  against  tlie  Southern  Pacific  Railroad  Company  in  r^illfornla  for  the 
year  lf^7  the  former  receivers  paid  to  the  Southern  Pacific  Railroad  Company, 
on  the  11th  day  of  January,  1895,  the  sum  of  $14,902.8(5,  which  sum  was  paid 
within  a  reasonable  time  after  demand  made  therefor,  and  that  no  subsequent 
demand  for  payment  of  any  portion  of  the  remainder  of  the  taxes  for  1887, 
as  claimed  by  the  Southern  Pacific  Railroad  Company,  was  ever  made  until 
the  presentation  of  the  bill  here  in  question.  The  special  master  further 
found  that  on  the  23d  day  of  May,  1892.  the  Southern  Pacific  Railroad  Com- 
pany refunded  to  the  Atlantic  &  Pacific  Railroad  Company  the  sum  of 
$25,924.39  upon  a  demand  by  the  Atlantic  &  Pacific  Railroad  Company,  and 
upon  a  voucher  made  by  the  representatives  of  the  latter  company,  for  ex- 
cessive taxes  theretofore  paid  by  the  Atlantic  &  Pacific  Company  to  the 
Southern  Pacific  Railroad  Company,  as  follows: 

For  the  year  ending  June  30,  1885 $  1,920  66 

For  the  year  ending  June  30,  1889 0.871  29 

For  the  year  ending  June,30,  1890 9,181  17 

For  the  year  ending  June  30,  1891 7,945  27 

Making  a  total  of $25,924  39 

• 
Upon  the  hearing  of  the  exceptions  it  was  stipulated  and  agreed  by  and 
oetween  counsel  for  the  respective  parties  tliat  all  papers  referred  to  or  men- 
tioned in  the  exceptions  should  be  considered  to  the  same  extent  and  with 
the  same  force  and  effect  as  if  offered  upon  the  hearing  before  the  master, 
and  that,  in  addition  to  the  papers  mentioned  In  those  exceptions,  the  petition 
of  the  United  States  Trust  Company  of  New  York,  filed  in  this  court  praying 
leave  of  the  court  to  institute  suit  against  the  receivers  appointed  in  this 
cause,  with  the  bill  of  complaint  attached  to  that  petition,  and  the  order  of  the 
court  made  thereon,  should  be  considered  with  the  same  effect  as  If  ofllered  in 
evidence  before  the  master,  and  that  the  petition  of  the  receivers  of  the 
Atchison,  Topeka  v'fe  Santa  ¥(^  Railroad  Company  to  the  court  originally  ap- 
pointing them,  and  the  order  of  that  court  based  thereon,  asking  leave  to 
disaffirm  the  contract  of  lease  attached  to  the  petition  of  the  receiver  herein, 
and  also  the  petition  of  the  receivers  of  the  St.  Louis  &  San  Francisco  Railway 
Company  to  the  court  originally  appointing  them,  and  the  order  of  that  court 
based  thereon,  for  like  leave  to  disaflirm  the  said  contract,  and  also  the  an- 
swer and  objections  of  the  United  States  Trust  Company  of  New  York  to  the 
application  of  the  receivers  for  leave  to  borrow  money,  which  answer  and 
objections  were  filed  In  this  court  on  the  14th  day  of  May,  1895,  should  be 
considered  with  the  same  effect  as  If  offered  in  evidence  before  the  master.  It 
was  further  stipulated  that  none  of  the  parties  to  the  present  record  were 
parties  to  the  proceedings  In  which  the  attempted  disaffirmance  took  place, 
nor  had  any  notice  thereof;   the  stipulation,  however,  reserving  any  and  all 
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objections  to  the  materiality,  relevancy,  and  admissibility  of  any  of  sucli 
papers  and  evidence.     80  Fed.  18-31. 

Ab  previously  stated,  the  court  below  sustained  all  of  the  excep- 
tions taken  by  the  Southern  Pacific  Railroad  Company  to  the  find- 
ings of  fact  and  the  conclusions  of  law  of  the  special  master,  and 
directed  the  payment  of  the  amount  claimed  by  the  intervener  as 
taxes,  from  which  order  and  decree  the  present  appeal  is  prosecuted 
by  the  United  States  Trust  Company.  There  are  14  assignments  of 
error. 

C.  N.  Sterry  t  nd  Neill  B.  Field,  for  appellant. 

Harvey  S.  Brown  and  J.  E.  Foulds  (J.  S.  Chapman,  of  counsel)^ 
for  intervener  and  appellee  Southern  Pac.  R.  Co. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

MORROW,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  following  opinion: 

The  ultimate  question  presented  for  determination  on  this  appeal 
is  whether  or  not  the  claim  of  the  intervener  and  appellee,  the 
Southern  Pacific  Railroad  Company,  against  the  Atlantic  &  Pacific 
Railroad  Company,  an  insolvent  corporation,  for  a  just  proportion 
of  the  taxes  paid  by  the  Southern  Pacific  Railroad  Company  for  the 
fiscal  year  1887-1888,  under  its  agreement  of  August  20,  1884,  with 
the  Atlantic  &  Pacific  Railroad  Company,  should  be  paid  by  the 
receiver  of  the  Atlantic  &  Pacific  Railroad  Company  in  preference 
to  the  mortgage  lien  of  the  United  States  Trust  Company,  the  ap- 
pellant. The  determination  of  this  question  depends  upon  the  con- 
sideration of  three  leading  propositions,  to  wit:  (1)  Is  the  Atlantic 
&  Pacific  Railroad  Company  liable  to  the  Southern  Pacific  Railroad 
Company,  under  the  conditions  of  the  agreement  of  August  20,  1884, 
for  its  just  proportion  of  taxes  for  the  fiscal  year  1887-1888?  (2) 
If  so  liable,  does  such  a  claim  for  taxes  constitute  a  preferential 
claim  to  that  of  the  mortgage  lien?  (3)  If  it  does,  in  what  amount 
should  such  taxes  be  allowed,  and  should  a  just  proportion  of  the 
sum  paid  by  the  Southern  Pacific  Railroad  Company  for  attorney's 
fees,  costs  of  suit,  interest,  etc.,  incurred  in  litigating  and  contest- 
ing the  taxes  for  the  fiscal  year  1887-1888,  be  also  allowed  and  re- 
imbursed to  the  latter  company  by  the  receiver  of  the  Atlantic  & 
Pacific  Railroa<l  Company?  Before  entering  into  a  consideration  of 
these  propositions,  there  is  a  preliminary  question  to  be  disposed 
of,  and  that  is  as  to  the  effect  to  be  given  to  the  findings  of  fact  of 
the  special  master.  It  is  contended,  at  the  outset,  by  the  counsel 
for  the  appellant,  that  this  court  and  the  court  below  are  bound  by 
the  findings  of  fact  made  by  the  special  master.  It  will  be  observed 
that  the  reference,  by  the  court  below,  to  the  special  master,  of  the 
daim  for  taxes  made  by  the  intervener,  the  Southern  Pacific  Rail- 
road Company,  was  not  that  of  an  ordinary  reference  to  take  and 
report  testimony,  but  it  was  stipulated  and  agreed  between  counsel 
representing  all  the  parties  fhat  the  special  master  should  "take  the 
proofs  of  the  respective  parties,  and  report  the  same  to  the  court. 
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with  his  findings  of  fact  and  conclusions  of  law  thereon.'*  The 
effect  of  this  stipulation  was  undoubtedly  to  constitute,  to  a  certain 
extent,  the  special  master  as  the  judge  of  the  facts  presented  to 
him.  The  scope  and  effect  of  such  a  stipulation  is  tersely  stated  by 
Mr.  Justice  Brown,  delivering  the  opinion  of  the  United  States 
supreme  court  in  Davis  v.  Schwartz,  155  TJ.  S.  631,  636,  15  Sup.  Ct. 
237,  239,  in  the  following  language: 

"As  the  case  was  referred  by  the  court  to  a  master  to  report,  not  the  evi- 
dence merely,  but  the  facts  of  the  case,  and  his  conclusions  of  law  thereon, 
we  think  that  his  findings,  so  far  as  it  involves  questions  of  fact,  is  attended 
by  a  presumption  of  correctness  similar  to  that  in  the  case  of  a  finding  by  a 
referee,  the  special  verdict  of  a  jury,  the  findings  of  a  circuit  court  In  a  case 
tried  by  the  court  under  Rev.  St.  §  649,  or  In  an  admiralty  cause  appealed  to 
this  court  In  neither  of  these  cases  is  the  finding  absolutely  conclusive,  as 
if  there  be  no  testimony  tending  to  support  it;  but,  so  far  as  it  depends  upon 
conflicting  testimony,  or  upon  the  credibUlty  of  witnesses,  or  so  far  as  there 
is  any  testimony  consistent  with  the  finding,  it  must  be  treated  as  nnassaU- 
able,"— citing  Wiscart  v.  D'Anchy,  3  Dall.  321;  Bond  v.  Brown,  12  How.  254; 
Graham  v.  Bayne,  18  How.  60,  62;  Norris  v.  Jackson,  9  Wall.  125;  Insurance 
Ck).  V.  Folsom,  18  Wall.  237,  249;  The  Abbotsford,  98  U.  S.  440. 

See,  further,  Kimberly  v.  Arms,  129  U.  S.  512,  9  Sup.  Ct  355; 
Crawford  v.  Noal,  144  U.  S.  585,  596,  12  Sup.  Ct.  759;  Furrer  v.  Fer- 
ris, 145  U.  S.  132,  12  Sup.  Ct.  821. 

So  far,  therefore,  as  the  findings  of  fact  by  the  special  master, 
under  the  stipulation  referred  to,  are  based  upon  conflicting  evi- 
dence, or  upon  the  veracity  of  witnesses,  or  so  far  as  there  is  evi- 
dence consistent  with  the  finding,  they  are  conclusive  and  binding 
upon  the  court.  But,  in  so  far  as  other  and  additional  evidence  is 
introduced  before  the  court,  the  rule  is  inapplicable.  In  this  case  it 
appears  that  after  the  special  master  had  reported,  and  filed  his 
findings  of  fact  and  conclusions  of  law,  it  became  necessary  to  in- 
troduce further  evidence.  To  obviate  a  re-reference,  the  parties  en- 
tered into  a  stipulation  consenting  to  the  introduction  of  certain 
documentary  evidence,  referred  to  above  in  the  statement  of  the 
case,  and  stipulated  further  that  none  of  the  parties  in  this  case 
were  parties  to  the  proceedings  in  which  the  attempted  disaffirm- 
ance took  place,  nor  had  any  notice  thereof.  The  effect  of  this 
stipulation  and  of  the  introduction  of  the  documentary  evidence  re- 
ferred to  was  to  render  the  rule  inapplicable  so  far  as  the  evidence 
may  be  deemed  material  and  relevant  to  any  of  the  findings  of  fact 
by  the  special  master.  Furthermore,  the  rule  is  confined  strictly  to 
questions  of  fact.  It  does  not  include  questions  of  law,  nor,  gen- 
erally speaking,  the  interpretation  and  construction  of  the  legal  ef- 
fect of  documents.  In  the  case  at  bar  the  special  master  inter- 
preted the  agref:ment  of  August  20,  1884,  to  be  a  lease,  and  made 
findings  of  fact  to  that  effect.  Upon  exceptions  taken  to  these  find- 
ings, the  court  below  interpreted  the  agreement  as  a  contract  of 
sale,  thereby  overruling  the  special  master.  It  is  plain  that  the 
findings  of  fact  of  the  special  master  as  to  the  legal  effect  of  the 
instrument  in  question  were  no  more  binding  upon  the  court  below 
than  is  the  interpretation  placed  by  the  court  below  on  the  same 
instrument  conclusive  on  this  court  upon  the  present  appeal.  In 
this  view  it  follows  that  findings  of  fact  (Kos.  1  and  3)  of  the  special 
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master,  in  which  he  found  that  the  agreement  of  August  20,  1884, 
was  a  lease,  were  not  binding  on  the  court  below,  and  that  that 
court  was  correct  in  exercising  its  own  independent  judgment  as 
to  the  interpretation  to  be  given  the  agreement.  In  so  doing  the 
learned  judge  held  that  the  agreement  was  a  contract  of  sale,  and 
that  the  lease  features  of  the  agreement  were  merely  incidental;  but 
in  arriving  at  this  conclusion  we  think  he  did  not  give  the  lease 
features  of  the  agreement  the  importance  and  prominence  they  de- 
serve, and  which  the  parties  intended.  The  agreement  of  August 
20,  1884,  was  of  a  dual  character.  It  was  a  contract  to  sell  and  a 
lease.  That  it  was  intended  to  be,  and  was,  an  executory  contract 
of  sale,  is  plainly  deduced  from  the  language  employed,  as  appears 
from  the  terms  set  forth  in  the  statement  of  the  case.  The  South- 
em  Pacific  Railroad  Company  agreed  to  sell  to  the  Atlantic  &  Pa- 
cific Railroad  Company,  and  the  latter  agreed  to  buy  from  the 
former,  the  line  of  railway  extending  from  the  west  end  of  the  bridge 
over  the  Colorado  river,  at  or  near  The  Needles,  to  the  easterly 
margin  of  the  grounds  or  yards  of  the  Southern  Pacific  Railroad 
Company  used  in  connection  with  the  Mojave  Junction  station,  or 
with  the  main  line  of  road  of  the  Southern  Pacific  Railroad  Com- 
pany between  Goshen  and  Yuma,  in  the  state  of  California,  some 
242.32  miles  in  length.  But  it  affirmatively  appears  from  the  agree- 
ment itself  that  the  Southern  Pacific  Railroad  Company  could  not, 
at  that  time,  owing  to  the  existence  off  a  certain  mortgage  covering 
the  property  in  question,  transfer  a  clear  title  to  the  road.  Nor 
does  the  agreement  state,  in  this  particular,  when  it  could  or  would 
be  able  to  convey  a  clear  title.  It  therefore  simply  contracted  to 
transfer  a  good  title  when  it  was  able  to  do  so.  This  part  of  the 
agreement  is  what  constitutes  it  an  executory  agreement  or  con- 
tract of  sale.  Then  the  agreement  further  specifically  provides  that 
meanwhile,  and  until  the  consummation  of  the  sale,  and  payment 
of  the  purchase  price  of  the  property,  the  Southern  Pacific  Railroad 
Company  would  lease  and  demise  to  the  Atlantic  &  Pacific  Railroad 
Company,  from  the  1st  day  of  October,  1884,  the  said  line  of  railway, 
together  with  the  appurtenances,  in  the  contract  agreed  to  be  sold, 
at  and  for  the  annual  rental  of  f  1,800  per  mile, — that  is  to  say, 
1436,266, — ^payable  semiannually  during  the  continuance  of  the 
lease.  For  the  purposes  of  the  lease,  the  Atlantic  &  Pacific  Rail- 
road Company  was  put  in  full  possession  of  the  line  of  railway.  It 
was  further  distinctly  provided  that,  in  the  event  of  any  default 
by  the  Atlantic  &  Pacific  Railroad  Company  in  its  pavment  of  the 
rental  for  the  lease  as  agreed,  the  Southern  Pacific  Railroad  Com- 
pany should  retake  possession.  All  through  the  agreement  it  will 
be  found  that  there  is  a  clear,  distinct  and  unequivocal  intent  that 
the  railway  should  be  leased  until  the  consummation  of  the  sale, 
and  full  provision  is  made  as  to  the  rights  and  liabilities  of  the  re- 
spective parties  with  reference  to  the  sale  of  the  property  and  as 
to  its  lease.  The  distinction  between  the  sale  and  lease  features  of 
the  agreement  is  maintained  throughout.  The  eighth  clause,  in 
particular,  exemplifies  this,  for  it  provides  that  "the  said  party  of 
the  first  part  covenants  and  agrees  to  and  with  the  party  of  the 
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second  part  that  upon  the  arrival  of  the  time  for  the  consummation 
of  the  saje  hereinbefore  agreed  upon  it  will  convey  the  property 
sold  to  the  parly  of  the  second  part  by  good  and  sufficient  deed  with 
usual  covenants  of  warranty;  and  that  during  the  term  of  said 
lease,  the  rent  reserved  being  paid  and  all  other  terms  of  said  lease 
being  fulfilled,  it  will  warrant  and  defend  the  peaceful  occupation 
and  enjoyment  of  the  demised  premises,  and  of  every  part  thereof, 
to  the  party  of  the  second  part  against  the  lawful  claims  of  all  per- 
sons." But  it  is  unnecessary  to  elaborate  further  on  the  double 
nature  and  purpose  of  the  agreement.  A  careful  reading  of  it  will 
demonstrate  without  doubt  that,  until  the  consummation  of  the  sale, 
the  line  of  railway  was  to  be  leased.  The  distinction  between  these 
two  features  of  the  agreement  is  too  plain  to  justify  us  in  holding 
with  the  learned  judge  of  the  court  below  that  the  lease  was  a 
mere  incident  of  the  contract.  There  is  no  good  reason  why,  if 
parties  choose  so  to  contract,  they  may  not  agree  to  lease  a  prop- 
erty, and,  upon  the  happening  of  a  future  act  or  contingency,  ma- 
ture the  lease  into  a  sale.  We  conclude,  therefore,  that  the  agree- 
ment of  August  20, 1884,  was  of  the  dual  character  referred  to,  and 
had  a  twofold  purpose;  or,  in  other  words,  it  operated  as  an  execu- 
tory contract  of  sale,  but  until  the  consummation  of  the  sale  it  wa» 
agreed  that  there  should  be  a  lease  of  the  property.  This  view  dis- 
poses of  the  contention  of  coiyisel  for  appellant,  earnestly  pressed 
on  the  court,  that,  if  the  agreement  be  regarded  as  a  contract  of 
sale,  it  is  void,  because  under  the  laws  of  California,  as  is  contended, 
railroad  companies  have  no  power  to  sell  their  roads,  or  any  part 
thereof.  But,  whatever  may  be  the  law  of  California  on  that  ques- 
tion, and  assuming,  for  the  purposes  of  the  case,  although  not  de- 
ciding, that  such  is  the  law,  this  would  not  affect  and  invalidate  the 
agreement  of  August  20,  1884,  in  so  far  as  it  operates  as  a  lease. 
That  a  contract  may  be  void  in  part  and  valid  in  part  is  elementary 
law.  We  nave  seen  how  studiously  the  two  features  of  the  agree- 
ment, viz.  that  of  sale  and  of  lease,  were  kept  separate  and  distinct. 
Assuming,  therefore,  that  the  agreement  is  void  as  a  contract  of 
sale,  still  it  would  be  valid  as  a  lease.  Chicago,  St.  L.  &  N.  O.  R. 
Co.  V.  Pullman  South.  Car  Co.,  139  U.  S.  79,  91,  11  Sup.  Ct.  490; 
Erie  By.  Co.  v.  Union  Locomotive  &  Express  Co.,  35  N.  J.  Law,  240,. 
246;  Treadwell  v.  Davis,  34  Cal.  601;  Lumber  Co.  r.  Hayes,  76  Cal. 
387,  393,  18  Pac.  391.  That  railroad  companies  have  the  power  to 
lease  their  roads,  or  any  part  thereof,  is  expressly  provided  for  bv 
the  act  of  1880.  St.  Cal.  1880,  p.  21.  Under  section  17  of  its  char- 
ter, the  Atlantic  &  Pacific  Railroad  Company  had  the  "power"  to 
lease.  Act  July  27,  1866  (14  Stat.  292).  One  of  the  provisions  of 
the  agreement,  in  so  far  as  it  was  a  lease,  was  that  the  Atlantic  & 
Pacific  Railroad  Company  should  **promptly  pay  and  discharge  all 
taxes  and  assessments  which  should  thereafter  become  due  upon 
said  property,  or  any  part  of  it,  or  which  mi^ht  become  in  any  wise 
due  or  owing  in  respect  to  the  same."  This  provision  was  binding 
on  the  less(M*  so  long  as  the  lease  endured.  When  the  receivers  were 
appointed,  they  did  not  disaffirm  the  lease.  On  the  contrary,  it  was 
affirmed  by  their  continued  use  and  occupation  of  the  line  of  rail- 
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way.  Such  being  the  fact,  the  Atlantic  &  Pacific  Railroad  Company 
was  bound  to  perform  its  agreements  under  the  lease,  and,  among 
others,  to  pay  its  just  proportion  of  taxes.  In  fact,  one  of  the  con- 
ditions of  the  receiverships  was  that  all  taxes  then  due  should  be 
paid.  This  disposes  of  the  first  question,  viz.  whether  the  Atlantic 
&  Pacific  Railroad  Company  was  liable  to  the  Southern  Pacific  Rail- 
road Company,  under  the  conditions  of  the  agreement  of  August 
20,  1884,  for  its  just  proportion  of  taxes  for  the  fiscal  year  1887- 
1888,  and  brings  us  to  the  second  and  third  propositions  involved  on 
this  appeal,  which  will,  for  the  sake  of  convenience,  be  considered 
together.  The  second  proposition  is  whether  or  not  such  claim  for 
taxes  constitutes  a  preferential  claim  to  that  of  the  mortgage  liens; 
and  the  third  is,  if  it  does  constitute  a  preferential  claim,  in  what 
amount  should  it  be  allowed? 

With  reference  to  the  second  proposition,  we  think  there  is  no 
room  for  doubt  that  this  claim  for  taxes  constitutes  a  preferential 
claim  to  that  of  the  mortgage  liens.  In  the  first  place,  it  was  made 
a  condition  of  the  receivership.  In  the  order  appointing  the  original 
receivers,  the  court  below  directed  them,  among  other  things,  to 
pay  "all  amounts  now  due  from  the  defendant  (the  Atlantic  &  Pacific 
Railroad  Company)  on  its  roads  or  properties  constituting  part  of  its 
system  for  taxes  and  assessments  upon  the  property,  or  any  part 
thereof  The  subsequent  order,  appointing  the  present  receiver, 
contained  similar  directions.  In  the  second  place,  the  agreement 
of  August  20,  1884,  under  which  the  taxes  were  due,  never  having 
been  disafiirmed  by  the  receivers,  it  follows  that  it  still  continued  in 
force,  and  the  Atlantic  &  Pacific  Railroad  Company  was  subject  to 
all  the  obligations  thereunder  just  as  much  as  it  was  entitled  to  all 
the  advantages  and  benefits  thereunder.  The  language  of  the  learned 
judge  of  the  court  below,  in  this  connection,  is  pertinent.     He  said: 

"The  evidence  in  the  case,  as  weU  as  those  findings  of  the  special  master 
not  excepted  to,  show  that  the  receivers  not  only  paid,  from  time  to  time, 
every  installment  of  rental  that  has  become  due  under  the  contract  of  August 
2(»,  1884,  but  also  all  of  the  taxes  that  have  become  due  on  the  property  therein 
described,  except  the  portion  of  the  taxes  for  the  year  1887  here  in  controversy. 
And  the  evidence  also  shows  that  several  of  these  installments  of  rental  were 
paid  with  money  borrowed  by  the  receivers  upon  receivers'  certificates  author- 
ized to  be  Issued  for  that  purpose  by  this  court,  upon  representations  made 
by  the  receivers,  not  only  showing  the  necessity  of  borrowing  because  of  a 
lack  of  funds,  but  also  showing  tliat  the  line  of  road  forming  the  subject  of 
the  contract  of  August  20,  1884,  is  an  essential  part  of  the  Atlantic  &  Pacific 
Company's  railroad  system,  and  constitutes  the  only  western  outlet  and  inlet 
by  rail  for  trafl3c  moved  over  that  system,  and  has  been  in  the  continuous 
and  exclusive  possession,  use,  and  control  of  that  company,  and  the  receivers 
of  its  property,  from  the  time  that  company  first  took  possession  of  the 
property  under  the  contract  in  question.  Those  representations  by  the  receiv- 
ers are,  in  effect,  admitted  to  be  true  by  the  various  pleadings  filed  in  the 
cause  by  the  Mercantile  Trust  Company  and  the  United  States  Trust  Com- 
pany, respectively.  If,  therefore,  it  be  conceded  that  the  contract  of  August 
20,  1884,  ever  admitted  of  disaffirmance  by  the  receivers,  it  has  been  aftirmed 
over  and  over  again  by  them,  and  it  is  now  too  late  for  either  of  the  parties 
to  the  present  suit  to  here  set  up  any  right  of  election  In  respect  thereto." 

It  further  appears  that  on  January  11,  1895,  the  former  receivers 
of  the  Atlantic  &  Pacific  Company  paid  the  sum  of  $14,902.86  on 
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account  of  the  very  taxes  now  in  question.  The  present  clahn  is, 
therefore,  merely  for  the  balance  claimed  to  be  due.  We  think,  on 
the  whole,  that  the  taxes  for  the  fiscal  year  1887-1888  were  due,  al- 
though the  precise  amount  thereof  may  not  have  been  ascertained 
until  the  decision  of  the  United  States  supreme  court  (162  U.  S.  167, 
16  Sup.  Ct  794)  in  the  case  involving  the  liability  of  the  Southern 
Pacific  Bailroad  Company  for  the  taxes  was  rendered,  and  that  the 
orders  appointing  the  receivers  were  broad  enough  to  include  the 
proportion  of  taxes  due  by  the  Atlantic  &  Pacific  Railroad  Company 
to  the  Southern  Pacific  Railroad  Company  for  that  year,  and  that 
such  proportion  of  taxes  is  entitled  to  preference  over  the  mortgage 
lien. 

We  next  inquire  as  to  the  proportion  of  the  taxes  for  1887-1888 
which  the  Atlantic  &  Pacific  Railroad  Company  was  called  upon  to 
reimburse  to  the  Southern  Pacific  Railroad  Company  under  its  agree- 
ment of  August  20,  1884.  Undoubtedly,  the  laws  of  the  state  of 
California,  under  which  the  taxes  were  assessed  and  collected,  entered 
into  and  became  part  of  the  agreement  with  respect  to  the  payment, 
by  the  Atlantic  &  Pacific  Railroad  Company,  of  the  taxes  assessed 
upon  the  leased  line  of  railway.  By  the  law  of  the  state  the  taxes 
are  assessed  against  the  owner.  The  taxes  for  the  fiscal  year  1887- 
1888  were,  therefore,  assessed  against  the  Southern  Pacific  Railroad 
Company,  the  lessor  of  the  line  of  railway  involved  in  the  present 
controversy,  and  not  against  the  Atlantic  &  Pacific  Railroad  Com- 
pany, the  lessee.  The  valuation  returned  by  the  Southern  Pacific 
Railroad  Company  on  its  franchise,  roadbed,  rails,  rolling  stock,  etc., 
within  the  state  of  California,  including  the  line  of  railway  from 
The  Needles  to  Mojave,  was  19,570,200.  This  valuation  was  raised 
by  the  state  board  of  equalization  to  |16,500,000.  The  Southern  Pa- 
cific Railroad  Company  contested  this  increase,  but  the  tax  was  upheld 
by  the  courts.  38  Pac.  912;  162  U.  S.  167,  16  Sup.  Ct.  794.  No 
question,  therefore,  of  the  validity  or  legality  of  the  tax  can  now  be 
indulged  in,  nor  can  the  amount  thereof  be  inquired  into.  The  only 
question  with  which  the  court  below  was  concerned,  and  which  is  in- 
volved on  this  appeal,  is  as  to  the  proportionate  amount  which  the 
Atlantic  &  Pacific  Railroad  Company  is  to  repay  to  the  Southern 
Pacific  Railroad  Company.  The  amount  of  tax  imposed  on  the  valua- 
tion of  116,500,000  for  1,022.33  miles  of  railway  was  |251,134.26,  or  at 
the  rate  of  f  16,139.60  per  mile,  which  of  course,  included  rolling  stock, 
etc.  The  number  of  miles  of  railway  leased  by  the  Atlantic  &  Pa- 
cific Railroad  Company  from  the  Southern  Pacific  Railroad  CcMnpany 
was  some  242.37  miles,  of  which  35.64  miles  were  in  Kern  county  and 
206.87  miles  were  in  San  Bernardino  county.  As  the  Atlantic  & 
Pacific  Railroad  Company  did  not  lease  the  rolling  stock  of  the  South- 
ern Pacific  Railroad  Company,  but  only  its  line  of  railway  in  the 
two  counties  referred  to,  a  certain  percentage  was  allowed  by  the 
Southern  Pacific  Railroad  Company  in  computing  the  amount  due 
from  the  Atlantic  &  Pacific  Railroad  Company  for  the  proportion  of 
taxes  due  from  the  latter  company  to  the  former  under  their  agree- 
ment of  August  20,  1884.  This  percentage  for  the  year  1887-1888 
was  fixed  by  the  Southern  Pacific  Railroad  Company  at  14.50  per 
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cent,  which  amount  has  not  been  questioned  in  this  controversjy,  and 
must,  therefore,  be  taken  as  correct.  Allowing?  for  this  percentasje 
for  rolling  stock,  would  make  the  tax  per  mile  the  sum  of  f  13,799.36, 
and  the  amount  due  from  the  Atlantic  &  Pacific  Railroad  Company  to 
the  Southern  Pacific  Railroad  Company  would  be  as  follows: 

Kern  county,  35.64  miles  railway  at  $13,799.36  per  mUe,  $491,809.19 
at  $2  per  $100 $  9,836  18 

San  Bernardino  county,  206.87  miles  railway  at  $13,799.36  per  mile, 
$2,854,673.60,  at  $1.33  per  $100 37,967  15 

$47,803  33 

This  total  of  |47,803.33,  according  to  the  rate  of  taxation  fixed  by 
the  law  of  the  state  of  California,  through  its  assessing  officers,  and 
confirmed  by  the  tribunals  of  the  state  and  of  the  United  States  su- 
preme court,  fixes  the  amount  due  from  the  Atlantic  &  Pacific  Rail- 
road Company  as  its  just  proportion  of  taxes  due  to  the  Southern 
Pacific  Railroad  Company,  and  this  was  the  amount  paid  by  the 
latter  company  to  the  state.  The  special  master,  in  this  connection, 
found  (finding  No.  16)  that: 

•*Tlie  value  of  the  leased  property,  for  the  purposes  of  taxation  for  the  year 

1887,  considered  separately  from  any  franchises  or  rolling  stock  (and  taking 
into  consideration  the  fact,  which  I  find  to  be  true,  that  the  cost  of  operating 
the  leased  property  has  for  many  years  prior  and  subsequent  to  the  appoint- 
ment of  the  receivers  herein  exceeded  its  earnings),  was  $4,000  per  mile,  or 
a  total  of  $969,480,  which  is  5.39  per  cent,  of  the  entire  valuation  of  the  fran- 
chises, roadway,  roadbed,  rails,  and  rolling  stock  of  the  Southern  Pacific 
Railroad  Company  in  California,  as  fixed  by  the  state  board  of  equalization  for 
that  year." 

Upon  exceptions,  this  finding  was  overruled  by  the  court  below. 
In  this,  we  think,  the  court  was  entirely  correct.  The  evidence  ob- 
jected to  and  admitted,  tending  to  show  what  the  earnings  of  the 
Atlantic  &  Pacific  Railroad  Company  were  for  the  year  1887  and 
prior  thereto,  was  erroneously  admitted,  and  was  irrelevant,  and  in- 
competent to  fix  the  tax  due  by  the  Atlantic  &  Pacific  Railroad  Com- 
pany to  the  Southern  Pacific  Railroad  Company  for  the  year  1887- 

1888.  The  taxes  which  were  comprehended  and  contemplated  by 
the  agreement  of  August  20,  1884,  were  those  fixed  by  law.  The 
taxes  in  the  present  instance  are  based  upon  the  assessment  and 
apportionment  made  by  the  state  board  of  equalization,  under  the 
provisions  of  the  constitution  and  laws  of  the  state  of  California, 
and  that  assessment  and  apportionment  were  held  to  be  valid  by 
the  superior  court  of  the  city  and  county  of  San  Francisco,  by  the 
supreme  court  of  the  state  of  California,  and  finally  by  the  supreme 
court  of  the  United  States.  The  admission  of  the  evidence  tending 
to  show  any  other  basis  or  rate  of  taxation  was,  in  effect,  a  collateral 
attack  upon  the  assessment  and  apportionment  of  the  state  board 
of  equalization,  and  also  upon  the  judgment  and  decision  of  the 
courts,  which  sustained  the  validity  of  the  assessment.  Unsunnort- 
ed  by  the  evidence  which,  we  hold,  has  been  erroneously  admitted, 
the  findings  cannot  stand.  The  nineteenth  finding  of  the  snecial 
master  was  to  the  same  effect,  was  overruled  by  the  court  below, 
and,  we  think,  properly  so. 
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Several  other  objections  are  presented  by  counsel  for  appellant  as 
to  the  validity  of  the  tax,  but,  as  we  consider  them  untenable,  it  is 
not  necessary,  in  our  opinion,  to  protract  this  already  lengthy  opin- 
ion, by  a  detailed  consideration  of  them.  It  follows,  from  the  views, 
stated,  that  the  taxes  for  which  the  Atlantic  &  Pacific  Railroad 
Company  was  liable  to  repay  and  reunburse  the  Southern  Pacific 
Railroad  Company  under  its  agreement  of  August  20,  1884,  and  the 
laws  of  the  state  of  California  with  reference  to  the  taxation  of  the 
line  of  railway  in  question,  as  sustained  by  the  decisions  of  the 
courts  previously  referred  to,  was  the  sum  of  f  47,803.33,  less  any  sum 
which  the  Atlantic  &  Pacific  Railroad  Company  may  have  previously 
paid  on  account  of  these  taxes.  It  appears  that  it  had  paid  to  the 
Southern  Pacific  Railroad  Company  the  sum  of  f  14,902.86  on  a  re- 
assessment for  the  fiscal  year  1887-1888.  This  amount,  with  cer- 
tain items  of  interest  credited  by  the  Southern  Pacific  Railroad  Com- 
pany, would  amount  to  the  sum  of  J17,681.82,  which  should  be 
deducted  from  the  amount  of  taxes  as  stated  above,  leaving  a 
balance  slb  follows:  |47,803.33,  amount  of  taxes  for  fiscal  year 
1887-1888;  |17,681.82,  amount  credited;  ^30,121.51,  balance  due  for 
taxes. 

The  next  and  final  question  is  whether  the  Atlantic  &  Pacific 
Railroad  Company  should  reimburse  the  Southern  Pacific  Railroad 
Company  for  a  just  proportion  of  the  attorney's  fees,  costs  of  suit, 
interest,  etc.,  incurred  by  the  latter  company  in  contesting  and 
litigating  the  taxes  for  the  fiscal  year  1887-1888.  When  the  taxes  for 
the  year  1887-1888  were  assessed  by  the  state  board  of  equalization 
at  the  increased  valuation  of  |16,500,000,  the  Southern  Pacific  Rail- 
road Company  contested  the  same.  It  was,  however,  unsuccessful 
in  the  litigation,  and,  in  addition  to  having  to  pay  the  full  amount 
of  the  tax  imposed,  amounting,  as  stated,  to  J251,134.26,  incurred 
certain  additional  expenditures,  such  as  accrued  penalties,  costs  of 
suit,  attorney's  fees,  interest,  etc.  In  the  bill  presented  by  it  to  the 
Atlantic  &  Pacific  Railroad  Company,  it  sought  to  charge  that  com- 
pany with  a  certain  proportion  of  these  additional  costs.  The  pro- 
portion charged  was  fixed  at  19.03  per  cent,  that  being  the  per- 
centage which  the  sum  of  |47,803.33,  the  amount  of  taxes  charged  to 
the  Atlantic  &  Pacific  Railroad  Company,  bore  to  the  total  tax  of 
1251,143.26,  charged  as  taxes  against  the  Southern  Pacific  Railroad 
Company.  The  special  master  found  that  the  Atlantic  &  Pacific 
Railroad  Company  was  not  called  upon  to  reimburse  the  Southern 
Pacific  Railroad  Company  for  its  expenses  incurred  in  that -behalf, 
as  he  found  the  fact  to  be  that  the  "action  of  the  intervener,  the 
Southern  Pacific  Railroad  Company,  in  refusing  to  pay  said  taxes 
levied  and  assessed  for  the  fiscal  year  of  1887,  ending  June  30,  1888, 
and  in  defending  the  said  suit  of  the  state  of  California  therefor, 
was  wholly  voluntary  upon  its  part,  and  was  in  no  manner  induced 
or  caused  by  any  request,  consent,  or  advice  upon  the  part  of  the 
defendant  the  Atlantic  &  Pacific  Railroad  Company,  represented  by 
W.  C.  Hazeldine,  its  general  attorney,  or  other  attorney,  oflScer,  oV 
agent  having  authority  in  the  premises,  or  upon  the  part  of  the 
present  or  former  receivers  herein,  or  of  any  attorney  or  represent 
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tative  of  such  receivers."  The  court  below,  in  passing  upon  the 
exception  taken  to  this  finding,  sustained  the  exception,  and  held 
that  the  Atlantic  &  Pacific  Railroad  Company  was  liable  for  a  pro- 
portionate share  of  the  penalty,  costs,  attorney's  fees,  interest,  etc., 
incident  to  the  litigation,  and  fixed  such  proportion  at  19.03  per 
cent,  as  charged  in  the  bill  presented  by  the  Southern  Pacific  Rail- 
road Company  to  the  Atlantic  &  Pacific  Railroad  Company.  The 
learned  judge  based  this  determination  on  the  ground  that  the  evi- 
dence tended  to  show  that  Mr.  Hazeldine,  as  solicitor  for  the  At- 
lantic &  Pacific  Railroad  Company,  had  authority  to  act  as  such 
solicitor  for  the  company  in  respect  to  the  matter  of  these  taxes, 
and  that  he,  as  such  solicitor,  consulted  with  the  legal  representatives 
of  the  Southern  Pacific  Railroad  Company  in  connection  with  the 
very  taxes  in  question,  and  acquiesced  in  and  consented  to  the 
contest  made  by  the  Southern  Pacific  Railroad  Company  against  the 
taxes  in  question.  In  this,  we  think,  tha  learned  judge  was  correct. 
Had  the  Atlantic  &  Pacific  Railroad  Company  desired  to  avoid  the 
additional  penalty,  attorney's  fees,  interest,  and  costs  incurred  by 
a  failure  to  pay  the  taxes  when  due  and  when  contested,  it  could 
have  offered  its  part  of  the  taxes,  and  thereby  absolved  itself  from 
any  liability  in  that  direction.  From  the  foregoing  opinion  it  fol- 
lows that  the  claim  of  the  Southern  Pacific  Railroad  Company  for 
taxes  for  the  fiscal  year  1887-1888  should  be  allowed  and  paid  by  the 
receiver,  amounting,  after  crediting  certain  sums  previously  stated, 
to  the  balance  of  |30,121.51,  and  that  that  part  of  the  claim  which 
relates  to  the  proportion  claimed  for  interest,  costs  of  suit,  attorney's 
fees,  etc.,  be  allowed  as  charged  in  the  bill.  The  judgment  and  de- 
cree of  the  circuit  court  will  be  affirmed. 


(88  Fed.   181.) 

MOSS  V.   DOWMAN. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     June  27.  1898.) 

No.  1,041. 

L  PcTBLio  Lands— Homesteads— Relinquishment— Bona  Fide  Settlers. 

When,  on  the  relinquishment  of  a  homestead  entry,  the  land  is,  and  for 
some  time  past  has  been,  in  the  possession  of  another,  who  is  a  bona 
fide  settler,  his  rights  as  such  immediately  attach  to  the  exclusion  of  a 
third  person,  who  procures  the  relinquishment  to  be  made,  and  who 
simultaneously  with  the  relinquishment  tenders  an  application  for  entry 
of  the  lands,  and  Immediately  enters  thereon  and  makes  improvements. 

2.  Saick— Rulings  op  Land  Department— Equity  .Jurisdiction. 

It  is  only  when  It  Is  made  plain  that  the  officers  of  the  land  department 
have,  by  a  mistake  of  law,  deprived  a  party  of  land  to  which  he  Is  right- 
fully entitled,  that  a  court  of  equity  Is  justified  in  setting  aside  the  action 
of  the  department.1 

1  As  to  conclusiveness  and  effect  of  decisions  of  land  department,  see  note 
to  Hart  man  v.  Warren,  22  C.  C.  A.  38,  and  supplementary  note  to  Carson 
City  Gold  &  Silver  Min.  Co.  v.  North  Star  Min.  Co.,  28  C.  C.  A.  344. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

The  bill  in  this  case  was  filed  In  the  circuit  court  for  the  district  of  Minne- 
sota, for  the  purpose  of  determining  the  ownership  of  100  acres  of  land  situ- 
ated In  that  state,  as  between  the  complainant  and  defendant,  It  appearing 
that  the  legal  title  of  the  land  is  vested  In  the  defendant,  Richard  Dowman, 
under  a  patent  of  the  United  States  duly  issued  to  him  under  date  of  March 
17,  1897.  A  demurrer  to  the  bill  was  filed,  and,  after  argument,  was  sustained 
by  the  circuit  court,  the  bill  being  dismissed  for  want  of  equity,  and  the 
complainant  now  seeks  to  obtain  a  reversal  of  the  decree  dismissing  the  bilL 
From  the  facts  recited  in  the  bill  and  the  exhibits  attached  thereto,  it  appears 
that  on  May  7,  1890,  one  Robert  H.  Doran  had  made  a  homestead  entry  of 
the  land  in  the  United  States  land  office  at  Duluth,  Minn.,  which  he  subse- 
quently relinquished,  and  thereupon  the  complainant  filed  this  relinquishment 
in  the  land  office,  and  made  application  to  be  allowed  to  enter  the  same  in 
her  own  behalf.  On  November  18,  1890,  Richard  Dowman,  the  defendant, 
filed  in  the  land  office  an  application  for  the  entry  of  the  land  as  a  home- 
stead, accompanied  with  an  affidavit  stating  that  he  had  made  an  actual 
settlement  on  the  land  on  the  19th  ef  September,  1890,  having  buUt  a  house 
thereon,  and  that  he  was  in  exclusive  possession  of  the  premises  when  Doran's 
entry  was  relinquished,  on  the  24th  of  October,  1890.  For  the  purpose  of 
determining  the  rights  of  the  parties,  hearings  were  had  before  the  receiver 
and  register  of  the  local  land  office,  who  did  not  agree  in  their  conclusions, 
and  the  case  then  went  before  the  commissioner,  who  decided  in  ftivor  of  the 
complainant.  Moss,  and  thereupon  an  appeal  was  taken  to  the  secretary  of 
the  Interior,  before  whom  the  matter  was  fully  heard,  and  by  whom  the  facts 
were  determined,  and  stated  as  follows:  **The  land  involved  In  this  contro- 
versy lies  in  the  First  school  district  of  Cook  county,  state  of  Minnesota. 
This  county  Is  a  very  large  one,  being  fifty  miles  long  east  and  west,  and 
eighteen  miles  wide  north  and  south  at  the  east  end,  and  fifty  miles  wide 
north  and  south  at  the  west  end.  The  northern  line  of  the  county  is  the 
southern  line  of  Canada.  The  land  in  controversy  lies  in  the  northern  central 
part  of  Cook  county,  near  the  Canadian  line.  To  use  a  description  made  by 
Miss  Moss,  the  defendant,  'the  land  was  situated  in  the  wUdest  and  most 
unbroken  wilderness,  without  roads,  or  even  foot  trails,  through  Minnesota 
for  the  settlements,  distant  by  rail  from  Duluth  over  nine  hundred  miles. 
The  nearest  post  office  is  fifty  miles  away,  and  telegraph  nearly  one  hundred 
miles  distant.*  Richard  Dowman,  the  settler  and  contestant  in  the  case,  had 
lived  for  a  number  of  years  in  Grand  Marais,  the  county  town  of  Cook  county, 
distant  fifty  miles  southeast  of  the  land,  and  In  the  same  school  district 
He  was  a  member  of  the  First  district  school  board,  a  county  commissioner, 
was  unmarried,  and  his  occupation,  besides  the  two  county  offices,  appears 
to  have  been  that  of  an  explorer  and  guide  for  parties  going  through  that 
part  of  the  country.  The  evidence  does  not  show  that  he  had  any  other  visible 
means  of  support  or  possessed  much  money.  Although  numerous  persons 
have  made  homestead  entry  of  this  land,  none  appear  to  have  done  so  in 
good  faith,  for  none  appear  to  have  made  any  settlement  during  the  period 
of  five  years  it  was  entered  and  relinquished  every  six  months.  Dowman, 
according  to  his  own  testimony,  knowing  the  land  had  been  thus  entered  and 
relinquished  a  number  of  times  without  any  of  the  entrymen  attempting  to 
make  settlement  thereon,  went  on  the  land  September  19,  1890,  and  began  the 
construction  of  a  house,  which  he  finished  October  10th  following.  From 
that  time  he  made  the  land  his  home,  actually  living  there  continuously 
untU  November,  1890,  with  the  one  exception  of  a  trip  to  the  county  town  for 
provisions,  which  he  maCe  October  19,  1890,  returning  October  24,  1890,  tbe 
day  Doran's  relinquishment  was  filed.  From  November  1,  1890,  to  the  date 
of  the  hearing,  he  has  been  temporarily  absent  for  days  at  a  time  in  Grand 
Marais,  the  county  town  of  Cook  county,  a  village  of  one  hundred  and  twenty 
inhabitants,  but  which,  although  fifty  miles  distant,  lies  In  the  same  school 
district  as  does  the  land  in  controversy.  This  absenteeism  appears  owing 
largely  to  the  fact  that  Dowman  was  a  member  of  the  school  board  and  a 
county  commissioner,  two  distinct  offices,  and  to  fulfill  the  duties  of  which 
he  was  compelled  to  go  to  the  county  town.    The  county  town  was  also  the 
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nearest  point  at  which  provisions  could  be  obtained.  Owing  to  the  distance, 
the  absence  of  transportation,  and  the  difficulties  of  the  route,  It  required  two 
days  to  make  the  trip,  and  Dowman  appears  to  have  on  occasions  been  ab- 
sent quite  a  number  of  days  at  a  time  from  his  claim.  But  this  does  not  neces- 
sarily show  bad  faith,  and  the  department  always  presumes  temporary  ab- 
sences to  be  for  good  reasons,  and,  before  a  contrary  reason  will  be  accept- 
ed, facts  must  be  disclosed  which  prove  it.  In  this  case  no  such  facts 
have  been  produced,  and  nothing  to  show  Dowman  had  any  other  home  than 
that  on  the  land  in  controversy,  beyond  a  room,  over  the  store  of  a  friend, 
wmch  he  occupied  In  the  county  town  on  these  visits.  Moss  was  a  school 
teacher  In  Grand  Rapids.  Mich.,  and  had  taught  school  in  cities  for  a  period 
of  twenty  years.  She  was  unmarried,  about  forty  years  of  age,  and  had 
^,000  in  cash,  and  a  farm  in  Dakota  yielding  an  Income  of  from  $100 
to  $250  per  annum,  while  her  salary  was  $60  per  month.  She  bought  the  re- 
linquishment of  the  land  solely  on  the  representations  of  her  Dakota  agent, 
from  Doran,  who,  as  previously  shown,  had  been  erroneously  allowed  to  make 
entry  of  the  land.  Without  knowing  anything  of  the  land  except  from  her 
agent;  and  without  ever  having  been  nearer  than  one  hundred  and  sixty  miles 
on  an  air  line,  and  nine  hundred  miles  by  rail,  she  paid  $1,000  for  the  re- 
linquishment. The  evidence  shows  that  at  that  time  Dowman  was  a  settler 
living  upon  the  land.  Returning  to  Grand  Rapids,  Mich.,  over  one  thousand 
miles  from  the  land  by  the  nearest  route,  although  she  had  sworn  she  made 
entry  on  the  land  with  the  purpose  of  making  settlement  thereon,  Moss  con- 
tinued to  teach  school  until  the  latter  part  of  March,  five  months  after  her 
entry,  and  after  she  had  been  served  with  a  notice  of  Dowman's  contest.  The 
following  month  she  made  the  trip  to  the  land,  arriving  there  two  days  before 
the  expiration  of  the  first  six  months  after  her  entry.  Pitching  a  tent  within 
sight  of  Dowman's  house.  In  which  he  was  living,  she  began  the  erection  of 
improvements  so  near  to  Dowman*s  cabin  that  the  clearings  joined,  erecting  a 
residence  that  cost  $700,  and  all  the  furniture  and  conveniences  that  money 
could  buy  to  make  It  comfortable  for  a  woman  to  reside  in.  All  this  expendi- 
ture and  Improvement  were  made  In  the  face  and  with  a  knowledge  of 
Dowman*s  claim  and  prior  settlement,  and  therefore  made  at  Moss'  own  risk, 
and  It  would  appear,  for  the  purpose  of  defeating  his  claim,  if  possible,  by 
means  of  superior  Improvements,  In  spite  of  the  long-established  and  well- 
known  ruling  of  this  department  in  such  cases.  The  character  or  value  of 
Moss*  Improvements  gives  her  no  advantage.  Because  she  had  more  money 
than  Dowman  to  expend  on  Improvements  does  not  detract  from  his  rights. 
In  view  of  these  facts,  and  that  no  evidence  has  been  Introduced  which  shows 
that  Dowman's  settlement  was  not  made  in  good  faith,  under  the  established 
ruling  of  this  department,  the  settler  Dowman's  right  attaches  instantly  on 
the  filing  of  Doran's  relinquishment,  and  is  therefore  superior  to  Moss'  entry." 
Based  upon  this  decision,  the  land  department  Issued  a  patent  of  the  land 
to  Richard  Dowman,  and  thereupon  the  present  bill  was  filed,  in  which  it  is 
prayed  that  complainant  be  adjudged  to  be  the  owner  of  the  land,  and  that 
the  defendant  holds  the  legal  title  as  trustee  for  complainant. 

James  K.  Redington  (Warren  N.  Draper,  on  brief),  for  appellant. 
L.  C.  Harris,  for  appellee. 

Before  SAINBOKN  and  THAYER,  Circuit  Judges,  and  SHIEAS, 
District  Judge. 

SHIRAS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

In  the  brief  filed  by  counsel  for  appellant,  it  is  admitted  that  it  is. 
well  settled  that  "all  questions  of  fact  presented  and  decided  in  a 
controverted  proceeding,  where  both  parties  are  heard,  are  concluded 
by  the  department  decision,  and  are  binding  on  the  court.  But  where 
the  oflScers  of  the  land  department  have,  by  a  mistake  of  law,  given 
to  one  man  the  land  which,  upon  the  facts  found,  belongs  to  another, 
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equity  will  grant  relief  by  putting  the  title  where  of  right  it  ought 
to  be."  In  this  case  it  appears  that  a  controverted  proceeding  was 
had  between  the  parties  before  the  secretary  of  the  interior,  in  which 
it  has  been  decided  that  at  the  time,  to  wit,  October  24,  1890,  when 
complainant  made  application  to  enter  the  land,  Dowman  was  then 
a  settler  thereon  in  good  faith,  and,  this  being  true  as  a  matter  of 
fact,  the  only  question  of  law  arising  thereon  is  whether  the  complain- 
ant could  make  a  homestead  entry  thereof  which  would  be  effectual 
against  the  pre-existing  actual  occupancy  of  Dowman.  On  behalf 
of  appellant  it  is  argued  that  Dowman  cannot  be  permitted  to  take 
advantage  of  the  entry  and  occupation  by  him  initiated  September 
19,  1890,  because  the  land  was  not  then  open  to  homestead  entry  by 
reason  of  the  then  pending  application  of  Doran ;  that,  the  land  be- 
ing thus  segregated  from  the  public  lands  open  to  entry,  the  at- 
tempt of  Dowman  to  obtain  a  settlement  was  illegal,  and,  the  at- 
tempted entry  being  illegal,  no  rights  can  grow  out  thereof,  on  the 
principle  that  no  person  should  be  permitted  to  obtain  an  advan- 
tage by  reason  of  his  own  wrong  or  illegal  acts.  The  action  of  Dow- 
man in  going  upon  the  land,  for  the  purpose  of  making  a  homestead 
thereon,  was  not  illegal  or  wrongful,  within  the  meaning  of  the  rule 
invoked.  When  Dowman's  entry  was  made  no  one  was  upon  the 
land,  and  there  was  nothing  to  show  that  any  one  claimed  it,  except 
the  entry  of  Doran's  application  on  the  records  of  the  land  oflSce  at 
Duluth,  some  hundreds  of  miles  distant.  If  Doran's  application  had 
ripened  into  a  title,  Dowman's  actual  entry  on  and  settlement  of  the 
land  would  have  been  ineflfectual  to  defeat  it,  but  it  would  be  ef- 
fectual and  legal  against  all  parties  whose  rights  were  acquired  sub- 
sequent to  the  entry  thus  made.  By  the  relinquishment  of  Doran's 
claim,  the  land  became  again  subject  to  entry,  and  Dowman's  actual 
possession  and  occupancy  at  once  became  effectual  in  his  favor. 
His  action  in  taking  possession  in  September,  and  continuing  the 
same  thereafter,  might  have  been  ineffectual  as  against  Doran,  but 
such  action  was  not  illegal  and  wrongful  in  such  sense  that  he  can- 
not claim  the  benefit  thereof  as  against  the  appellant,  whose  entry 
was  not  made  until  the  24th  day  of  October,  1890.  The  facts  show 
that  Doran's  entry  was  relinquished  on  that  day,  and  the  land  was 
then  restored  to  the  unappropriated  public  domain.  When  this  res- 
toration of  the  land  took  place,  Dowman  was  a  settler'  thereon  in 
good  faith,  living  on  the  land,  and  his  rights  attached  as  soon  as  the 
land  became  subject  to  entry.  The  facts,  as  found  by  the  secretary 
of  the  interior,  show  that  Dowman  was  in  possession  of  the  land, 
in  good  faith,  for  homestead  purposes,  during  the  whole  of  the  24tli 
day  of  October,  1890;  and,  as  a  matter  of  fact,  it  is  impossible  for 
the  appellant  to  show  that,  when  she  filed  her  application  in  the  land 
office  on  that  day,  the  land  was  not  then  in  the  possession  of  Dow- 
man, and  she  is  of  necessity  driven  to  claim,  as  matter  of  law,  that 
Dowman's  entry  was  illegal  and  wrongful,  and  that,  as  her  appli- 
cation was  filed  in  the  land  office  at  the  same  time  she  filed  the 
Doran  relinquishment,  she  becomes  entitled  to  the  benefit  of  the 
Doran  entry,  as  against  the  effect  of  the  existing  possession  by  Dow- 
man.   The  evidence  shows  that  appellant  paid  Doran  fl,000  to  re- 
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linqoish  his  entry,  but  by  this  payment  she  did  not  become  the  as- 
signee of  Doran's  rights  or  entry.  The  payment  was  made  in  con- 
sideration of  Doran  relinquishing  his  entry,  in  order  that  thereby  the 
land  might  be  restored  to  the  unappropriated  public  domain,  and  thus 
become  open  to  other  entries.  It  is  not  open  to  appellant  to  insist 
that  she  is,  in  any  sense,  the  successor  to,  or  assignee  of,  the  Doran 
entry.  The  payment  to  Doran  of  the  sum  named  created  no  equity 
or  right  in  favor  of  appellant  as  against  Dowman,  and  the  only  legal 
effect  that  can  be  given  to  the  relinquishment  executed  by  Doran  is 
that  thereby  the  land  became  again  open  to  appropriation  under  the 
homestead  act,  and,  being  thus  released  from  the  effect  of  the  Doran 
entry,  the  appellant  made  application  at  the  land  office  to  enter  the 
land,  which  application  is  in  law  effectual  from  its  date;  but  the 
fact,  as  found  by  the  secretary  of  the  interior,  is  that,  when  this 
application  was  made,  the  land  was  then  occupied  by  a  bona  fide 
settler,  and  there  is  no  legal  or  equitable  ground  for  holding  that 
the  right  conferred  by  such  prior  possession  and  occupancy  must  be 
postponed  to  the  right  created  by  the  application  filed  in  the  land 
office. 

Counsel  for  appellant  claim  that  their  position  is  sustained  by  the 
ruling  of  the  supreme  court  in  Wood  v.  Beach,  156  U.  S.  54S,  15  Sup. 
Ct.  410.  In  that  case  it  appeared  that  Wood,  in  1870,  had  occupied 
certain  lands  in  Kansas,  seeking  to  make  a  homestead  thereof,  which 
were  within  the  indemnity  limits  of  a  railroad  grant  then  existing, 
and  under  which  the  land  had  been  withdrawn  from  sale  or  entry 
by  proper  orders  of  the  land  department,  entered  in  1867.  The  final 
selection  of  the  land  under  the  railroad  grant  was  made  in  1872,  and 
the  deed  from  the  state  to  which  the  title  passed  under  the  act  of 
congress  was  made,  in  1873,  to  the  defendant  Beach.  The  supreme 
court  held  that  the  withdrawal  orders  in  1807  were  sufficient  to  de- 
feat a  settlement  for  homestead  purposes  taking  effect  while  the  or- 
ders were  in  force,  because  thereby  the  land  was  in  fact  withdrawn 
from  sale  or  entry,  and,  as  the  railway  com})any  subsequently  per- 
fected its  right  to  the  land  and  made  selection  thereof,  its  rights 
<:ould  not  be  defeated  by  any  supposed  equities  existing  in  favor  of 
Wood,  who  made  his  homestead  entry  with  full  knowledge  of  the 
facts.  This  case  would  be  an  authority  in  point,  if  the  present  con- 
test was  between  Doran,  claiming  under  his  entry  in  the  land  office, 
and  Dowman.  claiming  under  an  actual  settlement  made  after  the 
Doran  entry  had  been  filed;  but  it  is  not  applicable  to  the  question 
at  issue  between  the  present  litigants.  In  the  brief  submitted  for 
ap|>ellant,  counsel  have  cited  many  decisions  of  the  land  department 
for  the  purjiose  of  showing  that  from  1859  to  18S5  it  was  uniformly 
held  "that  no  right  upon  cancellation  of  an  entry  inured  by  reason 
of  a  settlement  made  during  its  existence;  that  to  hold  otherwise 
would  be  to  enable  a  trespasser  to  benefit  by  his  own  wrong;"  and 
it  is  therefore  claimed,  under  the  rule  of  stare  decisis,  that  the  sec- 
retary made  a  mistake  of  law  in  not  following  the  doctrine  claimed 
to  be  established  by  the  decisions  cited;  but  counsel  further  show 
in  their  brief  that,  since  1885,  modifications  of  the  previous  ruling 
have  been  made,  and  recognition  has  been  given  to  settlements  made 
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under  circumstances  similar  to  those  existing  in  the  present  case, 
and  that  since  August  20,  1890,  the  rulings  of  the  department  are 
to  the  effect  that  a  settlement  made  in  good  faith  and  prior  in  time 
will  be  held  good  as  against  a  filing  or  application  tendered  simulta- 
neously with  the  relinquishment  or  cancellation  of  a  pre-existing  en- 
try. It  thus  appears  that  if  the  secretary  in  this  case  had  held  that 
Dowman^s  entry  and  settlement,  though  made  in  good  faith,  were 
not  available  to  him  upon  the  relinquishment  of  Doran's  entry,  such 
ruling  would  have  been  contrary  to  that  established  by  the  later 
decisions  of  the  department;  and  certainly  it  cannot  be  said  that, 
in  following  the  later  rulings,  the  secretary  violated  any  recognized 
rule  of  law;  and  it  is  only  when  it  is  made  plain  that  the  oflScers  of 
the  land  department  have,  by  a  mistake  of  law,  deprived  a  partv  of 
land  to  which  he  is  rightfully  entitled  that  a  court  of  equity  is  jus- 
tified in  setting  aside  the  action  of  the  department.  Moore  v.  Bob- 
bins, 96  U.  S.  530;  Marquez  v.  Frisbie,  101  U.  S.  473;  Quinby  v. 
Conlan,  104  U.  S.  420. 

Being  of  the  opinion  that  the  facts  set  forth  in  the  bill  herein  filed 
do  not  make  a  case  for  the  intervention  of  a  court  of  equity,  with- 
in the  rule  laid  down  in  the. cases  cited,  it  follows  that  the  trial 
court  did  not  err  in  dismissing  the  bill  on  the  merits,  and  the  decree 
to  that  effect  is  affirmed. 


(88  Fed.  197.) 

BARROW  S.  S.  CO.,  Limited,  t.  KANB. 

(Circuit  0)urt  of  Appeals,  Second  Circuit.     June  24, 189a) 

No.  98. 

1.  Oarri BUS— Injury  to  Passenger— Independent  Contuactors. 

A  carrier's  obligation  to  transport  his  passengers  safely  cannot  be 
shifted  from  himself  by  delegation  to  an  Independent  contractor,  and  It 
extends  to  all  the  agencies  employed,  and  Includes  the  duty  of  protecting 
the  passenger  from  an  injury  caused  by  the  act  of  any  subordinate  or  third 
person  engaged  In  any  part  of  the  service  required  by  the  contract  of  trans- 
portation. 

8.  Same. 

The  agents  of  a  steamship  company  were  charged  with  the  duty  of  trans- 
ferring Its  passengers  by  tugs  or  tenders  from  the  port  of  embarkation, 
and  putting  them  on  board  Its  ships.  For  this  they  received  a  commission, 
paying  the  expenses  themselves.  They  employed  a  steam  tender  and 
two  persons  In  charge  thereof,  and  these  persons,  while  plaintiff  was 
being  transferred,  assaulted  him,  and  confined  him  in  a  room  of  the  tender, 
apart  from  the  other  passengers.  Held^  that  the  steamship  company  was 
liable  in  damages  for  their  acts. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Esek  Cowen,  for  plaintiff  in  error. 

F.  K.  Pendleton,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 
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WALLACE,  Circuit  Judge.  The  questions  presented  by  the  de- 
fense of  want  of  jurisdiction  of  the  court  below  having  been  certified 
to  the  supreme  court,  and  answered  adversely  to  the  contention  of 
the  plaintiff  in  error,  the  questions  upon  the  merits  remain  to  be 
considered.     18  Sup.  Ct  526. 

Error  is  assigned  that  the  trial  judge  instructed  the  jury,  in  sub- 
stance, that  the  defendant  was  responsible  for  the  acts  of  Hamilton 
and  Sweeney,  one  or  both.  The  evidence  upon  the  trial  authorized 
the  jury  to  find  that  tne  plaintiff,  while  being  transported  from  Lon- 
donderry to  New  York  as  a  passenger,  pursuant  to  a  contract  made 
by  him  with  the  defendant,  a  common  carrier  of  passengers,  was  as- 
saulted and  maltreated  by  Hamilton  and  Sweeney.  These  persons 
were  in  the  employ  of  Henderson  Bros.,  agents  for  the  defendant; 
Hamilton  being  a  manager  for  that  firm,  and  Sweeney  a  porter. 
Among  the  duties  of  Henderson  Bros,  was  that  of  carrying  the  pas- 
sengers of  the  defendant  and  their  baggage  from  the  city  of  London- 
derry, by  tugs  or  tenders,  and  putting  them  on  board  the  defend- 
ant's steamships  at  the  mouth  of  the  river.  For  this  purpose  they 
employed  the  steam  tender  Osprey.  They  received  a  commission,  and 
paid  the  expenses  of  the  service  themselves,  and  they  employed  and 
paid  Hamilton  and  Sweeney.  According  to  the  evidence  for  the 
plaintiff,  while  he  was  on  the  Osprey,  being  carried  to  the  defend- 
ant's steamship  Devonia,  he  was,  without  cause,  forcibly  removed 
from  the  part  of  the  vessel  occupied  by  the  other  passengers,  as- 
saulted, dragged  into  a  room,  and  kept  there  by  Hamilton  and 
Sweeney  until  the  tender  reached  the  Devonia.  It  was  insisted  upon 
the  trial  that  Henderson  Bros,  were  independent  contractors  for  per- 
forming that  part  of  the  transportation  which  consisted  in  transfer- 
ring passengers  from  the  city  to  the  steamship,  and  that,  because 
Hamilton  and  Sweeney  were  the  employ^  of  Henderson  Bros.,  the 
relation  of  master  and  servant  did  not  exist  between  the  defendant 
and  those  by  whose  misconduct  the  plaintiff  was  injured. 

The  rule  respondeat  superior  rests  on  the  power  which  the  respon- 
sible party  has  a  right  to  exercise  over  the  acts  of  his  subordinates, 
and  which,  for  the  prevention  of  injuries  to  third  persons,  he  is  bound 
to  exercise,  and  applies  only  to  cases  in  which  such  power  exists.  In 
those  undertakings  in  which  this  power,  in  whole  or  in  part,  may 
properly  be  devolved  upon  others,  and  has  been  so  devolved  by  a 
contract  which  substitutes  another  in  the  place  of  the  original  prin- 
cipal, and  delegates  to  him  exclusively  the  control  of  the  subordinate 
agents  whom  he  may  find  it  expedient  to  employ,  the  subordinate 
agents  are  his  servants,  and  not  the  servants  of  the  original  princi- 
pal; and  the  latter  is  not  responsible  for  their  negligent  or  wrongful 
acts.  But  the  undertaking  of  a  common  carrier  to  a  passenger  is 
not  of  that  character.  His  obligation  to  transport  the  passenger 
safely  cannot  be  shifted  from  himself  by  delegation  to  an  independent 
contractor;  and  it  extends  to  all  the  agencies  employed,  and  includes 
the  duty  of  protecting  the  passenger  from  any  injury  caused  by  the 
act  of  any  subordinate  or  third  person  engaged  in  any  part  of  the 
service  required  by  the  contract  of  transportation. 

The  present  case  is  quite  analogous  to  those  in  which  it  has  been 
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held  that  a  railroad  company  is  responsible  for  the  neglect  or  mis- 
conduct of  the  servants  of  a  sleeping-car  company,  whereby  a  pas- 
senger sustains  loss  or  injury  while  being  transported  under  the  con- 
tract with  the  railroad  company.  Pennsylvania  Co.  v.  Roy.  102  XT. 
S.  451;  Dwinelle  v.  Eailroad  Co.,  120  N.  Y.  117,  24  N.  E.  319;  Rail- 
road Co.  V.  Walrath,  38  Ohio  St.  461;  Kinsley  v.  Railroad  Co.,  125 
Mass.  54.  In  Dwinelle  v.  Railroad  Co.  it  was  held  that  the  porter 
of  a  sleeping  car  was,  while  assisting  the  railroad  company  in  carry- 
ing out  its  contract  of  transportation  with  the  passenger,  the  servant 
of  the  company,  although  it  did  not  own  the  sleeping  car,  or  hire 
or  pay  the  porter;  and  that,  whatever  might  be  the  motive  which 
incited  him  to  assault  a  passenger  during  the  existence  of  the  rela- 
tions between  passenger  and  carrier,  the  company  was  liable.  The 
evidence  upon  the  trial  indicated  beyond  a  doubt  that  the  acts  of 
Hamilton  and  Sweeney  were  committed  under  color  of  the  authority 
which  they  had  been  intrusted  to  exercise  over  the  passengers  of 
the  defendant  in  the  usual  course  of  transportation.  The  defendant 
was  responsible  for  their  acts,  notwithstanding  they  were  servants 
of  Henderson  Bros.  We  find  no  error  in  the  rulings  complained  of^ 
and  the  judgment  is  accordingly  affirmed. 


(88  Fed.  109.) 

CLARK  et  al.  v.  HOWARD. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     June  20,  1898.) 

No.  1023. 

Nbgligence— Defective  Railway  Platfokm. 

One  traversing  a  railway  platform  merely  to  deliver  an  article  sold  by 
him  to  persons  on  a  train  is  entitled  to  no  higher  degree  of  care  on  the  part 
of  the  railroad  company  with  respect  to  keeping  its  platform  in  good  con- 
dition than  is  due  from  a  municipality  to  the  public  in  respect  to  its 
streets,  and  hence  it  is  not  liable  for  injury  resulting  from  mere  slipperiness 
due  to  sleet  and  snow  recently  fallen. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

This  was  an  action  at  law  by  William  H.  Howard  against  S.  H.  H. 
Clark,  Oliver  W.  Mink,  E.  Ellerv  Anderson,  J.  W.  Doane,  and  F.  R. 
Coudert,  as  receivers  of  the  Union  Pacific  Railway  Company,  to  re- 
cover damages  for  personal  injuries.  In  the  circuit  court  a  verdict 
was  returned  for  plaintiflf,  and  judj^nent  entered  accordingly,  and  the 
defendants  sued  out  this  writ  of  error. 

A.  L.  Williams  (N.  H.  Looinis  and  R.  W.  Blair,  on  brief),  for  plain- 
tiffs in  error. 

Thomas  P.  Fenlon,  Jr.  (Thomas  P.  Fenlon,  Sr.,  on  brief),  for  defend- 
ant in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIRAS, 
District  Judge. 
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THAYER,  Circuit  Judge.  This  case  grows  out  of  an  injury  which 
William  H.  Howard,  the  plaintiff  below,  the  defendant  in  error  here, 
sustained  by  slipping  and  falling  on  the  platform  of  a  railroad  station 
at  Tonganoxie,  Kan.,  which  belonged  to  the  Union  Pacific  Railway 
Company.  The  sole  question  for  consideration  is  whether  the  de- 
fendants below,  who  are  the  plaintiffs  in  error  here,  were  entitled,  at 
the  close  of  the  evidence,  to  a  peremptory  instruction  directing  a  ver- 
dict in  their  favor.  This  question  must  be  decided  in  the  light  of  the 
following  facts,  which  are  practically  undisputed:  The  station  house 
where  the  accident  occurred  fronts  about  east,  and  was  provided  with 
a  wooden  platform  on  the  east  side  and  at  the  north  end  thereof,  which 
was  constructed  in  the  usual  manner,  of  planks  laid  crosswise,  and  at 
the  time  of  the  accident  was  in  a  good  state  of  repair.  The  platform 
on  the  east  side  of  the  station  house  ran  parallel  with  the  railroad 
tracks,  and  was  the  one  used  by  passengers  when  entering  or  leaving 
a  train.  The  platform  at  the  north  end  of  the  station  ran  at  right 
angles  to  the  railroad  track,  and  was  about  8  feet  wide  and  altogether 
about  38  feet  in  length.  The  ground  on  the  west  or  rear  side  of  the 
station  was  somewhat  higher  than  the  railroad  tracks,  and  for  that 
reason  the  north  platform,  for  a  distance  of  about  15  feet  from  the 
point  of  junction  with  the  east  or  front  platform,  was  laid  on  an  in- 
cline, the  descent  being  not  over  1}  inches  to  the  foot.  Persons  who 
desired  to  go  upon  the  front  platform  from  the  west  or  rear  side  of 
the  station  were  in  the  habit  of  walking  along  the  platform  at  the 
north  end  of  the  station,  or  through  the  station  house,  by  means  of  a 
door  on  the  west  side  thereof,  as  happened  to  be  most  convenient. 
Kie  injury  complained  of  was  sustained  in  mid- winter,  on  January 
23,  1896.  During  the  afternoon  and  evening  of  the  preceding  day 
rain  and  sleet  had  fallen.  Later  in  the  night  it  had  turned  cold  and 
frozen,  and  some  snow  had  also  fallen,  the  result  being  that  on  the 
morning  of  January  23d  the  platform  of  the  station,  and  the  side- 
walks and  streets  of  the  town  where  the  station  was  located,  were  cov- 
ered with  a  coating  of  ice,  which  was  overlaid  in  most  places  with 
a  few  inches  of  wet  snow  that  had  fallen  thereon  and  frozen.  The 
plaintiff,  who  was  a  butcher  by  trade,  was  well  aware  of  the  slippery 
condition  of  the  streets  and  sidewalks  at  and  before  the  hour  when 
the  accident  occurred.  He  testified,  in  substance,  that  in  the  morn- 
ing of  that  day  he  had  put  on  rubbers  *nt)ecause  it  was  snowy  and 
slippery,"  and  that  he  wore  them  during  the  forenoon  whenever  he 
found  it  necessary  to  go  out  of  his  shop  upon  the  streets.  Between 
12  and  1  o'clock  p.  m.  he  had  occasion  to  go  to  the  depot  to  deliver 
33  pounds  of  meat  to  a  theatrical  troupe,  who  occupied  a  car  that 
was  standing  on  a  side  track  in  front  of  the  station.  His  route  from 
his  shop  to  this  car  led  him  down  the  street,  and  along  the  platform 
at  the  north  end  of  the  depot  building,  and  thence  across  the  main 
track  to  the  side  track,  but  he  might  as  well  have  gone  through  the  sta- 
tion, or  obliquely  across  the  right  of  way,  a  little  to  the  north  of  the 
north  platform.  While  walking  down  the  slope  on  the  north  plat- 
form he  slipped  and  fell,  and  broke  his  right  leg,  which  is  the  injury 
complained  of. 
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There  was  some  conflict  of  evidence  at  the  trial  respecting  the  ques- 
tion  whether  any  of  the  snow  which  had  fallen  on  the  north  plat- 
form during  the  previous  night  had  been  removed  before  the  accident 
happened,  but,  according  to  the  view  that  we  have  felt  ourselves  com- 
pelled to  take  of  the  case,  that  issue  is  now  immaterial.  The  plain- 
tiff was  well  aware  that  ice  had  formed  on  the  surface  of  the  platform 
and  sidewalks  during  the  previous  night,  and  that  it  had  been  covered 
with  a  mantle  of  snow,  and  that  the  sidewalks  of  the  town  were  slip- 
pery, and  that  care  must  be  exercised  in  walking  over  any  plank  op 
stone  sidewalk,  to  which  the  ice  had  presumptivdy  adhered.  More- 
over, the  condition  in  which  the  platform  at  the  north  end  of  the 
station  was  in  when  the  plaintiff  attempted  to  walk  over  it  was  ob- 
vious to  the  most  casual  observer,  and  he  could  not  have  been  igno- 
rant, and  confessedly  was  not  ignorant,  of  its  condition.  It  was  mani- 
fest to  him,  as  it  must  have  been  to  every  one  who  saw  it,  that  it  was 
covered  to  some  extent  with  snow  or  sleet,  and  that,  in  view  of  the 
character  of  the  weather,  the  presence  of  snow  or  sleet  would  render 
the  platform  slippery. 

Inasmuch  as  the  plaintiff  went  to  the  depot,  on  the  occasion  of  the 
accident,  not  as  a  passenger  intending  to  board  one  of  the  defendants' 
trains,  nor  for  the  purpose  of  transacting  any  business  with  the  de- 
fendants, but  for  his  individual  benefit  and  advantage,  he  was  using 
the  north  platform  of  the  station  on  that  occasion  as  an  ordinary 
public  sidewalk,  and  for  that  reason  we  are  of  opinion  that  the  de- 
fendants owed  him  no  higher  duty  with  respect  to  keeping  it  in  order 
than  a  municipality  owes  to  its  citizens  and  to  the  public  generally 
with  respect  to  the  care  of  its  sidewalks.  We  know  of  no  reason  why 
the  defendants  on  the  occasion  in  question  should  be  charged  with  a 
greater  obligation  to  the  plaintiff,  or  be  held  to  the  exercise  of  a 
higher  degree  of  care,  than  the  town  of  Tonganoxie  was  required  to 
exercise  in  keeping  its  sidewalks  in  a  proper  condition  for  travel.  It 
may  be  conceded,  for  present  purposes,  that  it  was  the  duty  of  said 
town  to  exercise  ordinary  care  in  seeing  that  its  sidewalks  were  main- 
tained in  an  ordinarily  safe  condition  for  use  by  pedestrians,  and  that 
a  similar  obligation  rested  on  the  defendants  with  respect  to  the  north 
platform  of  their  depot;  but  wherever,  by  the  local  law,  a  duty  such  as 
is  last  mentioned  is  imposed  on  municipalities,  it  is  generally  held 
that  mere  slipperiness,  occasioned  by  snow  or  ice,  which  is  due  alto- 
gether to  the  action  of  the  elements,  is  not  such  a  defect  in  a  sidewalk 
or  street  as  will  render  the  municipality  liable  therefor.  Neither 
is  proof  that  on  a  certain  occasion  a  sidewalk  was  thus  made  slippery 
by  the  action  of  the  elements  any  evidence  of  negligence  or  of  a  want 
of  ordinary  care. 

A  different  rule  obtains  when  the  surface  of  a  street  is  allowed  to 
become  rough  and  uneven  by  the  formation  of  Hdges  of  ice  or  snow, 
or  by  the  formation  of  gullies  therein,  which  are  of  such  a  nature  as 
to  obstruct  travel  or  render  it  unsafe  and  dangerous.  A  municipality 
which  is  charged  with  the  duty  of  keeping  its  streets  in  a  passable 
condition  may  well  be  required  to  see  to  it  that  the  risks  incident  to 
passing  over  a  slippery  street  or  sidewalk  are  not  increased  by  such 
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obfitractions  as  ruts  or  ridges,  but  it  cannot  be  expected  to  remove  all 
snow  and  ice  from  its  sidewalks,  or  to  guard  against  mere  slipperi- 
ness  which  is  due  altogether  to  the  action  of  the  elements.  Smyth  v. 
Bangor,  72  Me.  249;  Stanton  v.  City  of  Springfield,  12  Allen,  966; 
Nason  v.  City  of  Boston,  14  Allen,  508;  Luther  v.  City  of  Worces- 
ter, 97  Mass.  268,  271;  Gilbert  v.  City  of  Roxbury,  100  Mass.  185; 
Cook  V.  City  of  Milwaukee,  24  Wis.  270,  274;  aty  of  Chicago  v.  Mc- 
Given,  78  111.  347,  352;  Todd  v.  City  of  Troy,  61  N.  Y.  507;  Pomfrey 
V.  Village  of  Saratoga  Springs,  104  N.  Y.  459, 11  N.  E.  43 ;  Blakeley  v. 
City  of  Troy,  18  Hun,  167;  Darling  v.  Mayor,  etc..  Id.  340;  Caswell  v. 
Road  Co.,  28  U.  C.  Q.  B.  247;  Shear.  &  R.  Neg.  §  363. 

In  the  case  at  bar  the  evidence  shows  no  other  defect  in  the  plat- 
form where  the  injury  was  sustained  than  that  it  had  been  rendered 
slippery  by  sleet  which  had  fallen  and  frozen  only  a  few  hours  before  . 
the  accident  occurred.  The  platform  does  not  appear  to  have  been 
roughs  but  a  coating  of  ice  or  sleet  had  formed  quite  evenly  over  its 
surface.  The  ice  or  sleet  may  have  been  covered  with  a  few  inches 
of  loose  snow,  but,  if  such  was  the  case,  the  plaintiff  was  well  aware 
of  the  fact,  and  ventured  upon  the  platform  when  he  was  incumbered 
with  a  heavy  burden.  If  he  had  slipped  and  fallen  on  one  of  the 
public  sidewalks  of  the  town  of  Tonganoxie  under  such  circumstances, 
we  think  that  the  case  would  not  have  disclosed  any  evidence  of  culpa- 
ble negligence  on  the  part  of  the  municipality,  and  for  like  reasons 
we  are  of  opinion  that  it  fails  to  disclose  any  evidence  of  n^ligence  on 
the  part  of  the  defendants  which  would  warrant  a  recovery. 

In  conclusion,  it  should  be  observed  that,  at  the  plaintiff's  instance 
and  request,  the  trial  court  gave  the  following  instruction: 

*'But  if  the  plaintiff  was  aware  of  the  slippery  and  dangerous  conditioii  of 
the  platform,  and  chose  to  go  across  it  instead  of  going  around  it,  he  toolc  the 
risk  on  himself,  and  cannot  recover,  although  the  defendants  were  guilty  of 
negUgence  in  failing  to  properly  clean  it  or  put  it  in  a  safe  condition." 

Assuming  this  to  be  a  correct  declaration  of  law  applicable  to  the 
facts  of  the  case,  of  which  the  plaintiff  cannot  complain,  we  think  that 
the  trial  court  should  have  directed  a  verdict  for  the  defendants, 
since  it  appears  from  the  plaintiff's  own  admissions  that  he  was  aware 
of  the  slippery  condition  of  the  platform,  and  chose  to  walk  across  it 
or  along  it  with  a  burden  which  incumbered  his  movements,  and  ren- 
dered Mm  more  liable  to  slip  and  fall,  when,  without  any  apparent 
inconvenience,  he  might  have  avoided  the  platform  altogether,  either 
by  going  through  the  station  or  across  the  right  of  way  to  the  north 
of  the  platform.  For  error  in  refusing  to  direct  a  verdict  for  the  de- 
fendants, the  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 
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(88  Fed.  203.) 

GREENE  T.  SIGUA  IRON  CO.* 

(Circuit  Court  of  Appeals,  Second  Circuit.    October  21.  1896.) 

1.  Corporation— Contract  to  Become  Stockholder— Transfer  op  Stock. 

An  agreement  to  purchase  from  a  syndicate  a  certain  number  of  sharea 
of  stock  In  a  corporation,  which  had  been  subscribed  for  by  the  syndicate, 
but  had  not  yet  been  issued,  "or  a  proportionate  part  In  case  of  oversub- 
scription," Is  not  a  contract  of  purchase,  which  renders  the  purchaser  a 
stockholder  In  the  corporation  on  a  subsequent  transfer  of  the  stock  ta 
him  without  his  knowledge,  but  Is  merely  an  executory  engagement  to 
purchase,  which  renders  him  liable  for  damages  for  Its  breach  on  his 
failure  to  perform. 

2.  Contracts— Consideration— Unilateral  Undertaking. 

A  writing  by  which  the  subscribers  promise  to  purchase  from  the  ownera 
certain  shares  of  stock  in  a  corporation,  but  which  contains  no  agreement 
on  the  part  of  the  owners  to  sell  is  not  a  valid  contract  for  want  of  con- 
sideration, but  is  merely  a  unilateral  undertaking,  which  may  be  retracted 
by  a  subscriber  at  any  time  before  It  has  been  acted  upon  by  the  owners 
by  a  transfer  of  the  stock. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  the  Sigua  Iron  Company  against  Benjamin  D.  Greene. 
Judgment  for  plaintiflP,  and  defendant  appeals. 

Kellogg,  Rose  &  Smith,  for  plaintiff  in  error. 

Wm.  B.  Hornblower  and  Howard  A.  Taylor,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  de- 
fendant in  the  court  below  to  review  a  judgment  for  the  plaintiff  en- 
tered upon  a  verdict  of  a  jury.  The  action  w^as  brought  to  recover 
of  the  defendant,  as  a  stockholder  of  the  corporation  plaintiff,  the 
amount  of  certain  calls  for  installments  due  and  unpaid  upon  400 
shares  of  stock.  The  assignments  of  error  raise  the  question  whether 
there  was  sufficient  evidence  in  the  case  to  support  the  ruling  of  the 
trial  judge  refusing  to  direct  a  verdict  for  the  defendant,  and  leaving 
it  to  the  jury  to  determine  as  an  issue  of  fact  whether  the  defendant 
ever  became  a  stockholder  of  the  plaintiff.  It  was  not  alleged  that 
the  defendant  was  liable  for  the  calls  as  a  stockholder  of  the  corpo- 
ration by  original  subscription,  but  the  theory  of  the  action  was 
that  he  became  a  purchaser  of  1,000  shares,  and  a  stockholder  by  the 
transfer  of  those  shares  to  him  upon  the  books  of  the  corporation. 
It  appeared  in  evidence  that  certain  individuals  known  as  the  "Sigua 
Syndicate,"  the  promoters  of  the  enterprise  which  the  corporation 
was  organized  to  carry  on,  were,  by  an  agreement  with  the  corpora- 
tion, entitled  to  29,995  shares  of  its  capital  stock,  of  the  par  value 
of  f  100  per  share,  subject  to  calls  and  assessments  to  the  extent  of 

1  This  case  was  originally  reported  in  76  Fed.  947,  but  Is  now  re-reported 
in  order  to  supply  certain  sentences  which  were  inadvertently  omitted  from 
the  original  copy  of  the  opinion. 
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35  per  cent.    In  May,  1890,  the  plaintiff  and  certain  other  persons 
severally  signed  an  instrument  which  read  as  follows: 

**We,  tiie  undersigned,  hereby  agree  with  the  SIgua  Syndicate  to  purchase 
from  them,  at  $35  per  share,  the  number  of  shares  (of  the  par  value  of  $100 
each)  set  opposite  our  najnes,  respectively,  the  same  being  (55  per  cent  paid, 
and  liable  to  further  calls  and  assessments  to  the  extent  of  35  per  cent.;  said 
35  per  cent,  being  payable  one-tenth,  or  ten  per  cent,  thereof,  on  call,  and  the 
remainder  as  required,  probably  at  the  rate  of  one-tenth,  or  ten  per  cent.,  of 
said  35  per  cent,  every  two  months,  or  a  proportionate  part  in  case  of  over- 
subscription." 

The  defendant  subscribed  for  1,000  shares.  The  instrument  was 
delivered  to  one  Smith  as  trustee  for  the  syndicate.  July  8,  1890, 
the  corporation  duly  issued  a  certificate  to  Smith,  as  trustee  for  the 
syndicate,  for  the  29,995  shares.  July  9,  1890,  Smith,  as  trustee, 
executed  an  assignment  of  1,000  of  these  shares  to  the  defendant,  and 
the  corporation,  upon  Smith's  request,  transferred  upon  its  stock 
ledger  the  1,000  shares  to  the  defendant,  and  issued  two  certificates 
therefor  in  the  name  of  the  defendant,  one  for  600  and  the  other  for 
400  shares.  The  defendant  had  previously  declined  to  take  the  400 
shares,  insisting  that  the  subscription  was  made  upon  the  condition 
that  he  should  not  be  required  to  pay  for  any  of  the  shares  which 
he  might  not  be  able  to  place  with  or  sell  to  other  persons,  and  that 
he  had  been  unable  to  dispose  of  400  shares.  He  afterwards  accepted 
the  certificate  for  600  shares,  but  did  not  take  the  one  for  400  shares, 
and  it  was  not  delivered  to  him,  but  thereafter  always  remained  in 
the  possession  of  the  corporation.  Calls  for  payment  of  installments 
were  duly  made  by  the  board  of  directors  from  time  to  time,  but  no 
notice  of  a  call  was  ever  sent  to  the  defendant.  The  amount  due  on 
unpaid  installments  of  400  shares  at  the  time  of  the  trial  was  f  14,000 
principal  and  |5,790.96  interest;  in  all,  f  19,790.96.  For  this  amount 
the  jury  rendered  a  verdict  for  the  plaintiff.  The  trial  judge  seems 
to  have  assumed  that  the  subscription  by  the  defendant  evidenced  a 
purchase  of  the  shares,  and  instructed  the  jury  that  it  was  of  itself  a 
sufficient  authorization  to  the  corporation  to  make  the  transfer  upon 
its  books  to  defendant. 

It  is  entirely  clear  that  a  person  cannot  be  constituted  a  sharehold- 
er in  a  corporation  by  a  transfer  of  shares  without  his  consent.  The 
transfer  of  shares  on  the  books  to  a  person  who  refuses  to  accept 
them  or  recognize  the  act  in  any  way  does  not  change  his  position  in 
r^ard  to  the  corporation.  That  a  purchase  of  shares  from  an  exist- 
ing stockholder,  which  is  sufficient,  as  between  the  parties,  to  devest 
the  title  of  the  vendor,  and  vest  it  in  the  vendee,  and  is  intended  to 
do  so,  is  of  itself  an  implied  delegation  of  authority  to  the  vendor, 
consequently  to  the  corporation,  to  cause  the  requisite  transfer  to  be 
made  upon  the  books  of  the  corporation,  we  do  not  doubt.  The 
vendor  is  entitled,  as  against  the  vendee,  to  be  relieved  from  further 
liability  as  a  stockholder,  and  the  vendee  is  entitled,  as  against  the 
vendor,  to  all  the  rights  of  a  stockholder;  and  the  intention  of  the 
parties  cannot  be  fully  effectuated  without  the  transfer  upon  the 
books.  The  very  essence  of  such  a  contract  is  that  the  seller  shall 
relinquish  and  be  relieved  from,  and  the  purchaser  assume,  all  future 
benefits  and  liabilities  in  respect  of  the  shares.    Qrissell  v.  Bristowe,. 
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L.  R  3  C.  p.  112.  Because  the  vendor  is  entitled  to  be  relieved  from 
these  liabilities,  it  has  been  held  that,  where  he  has  been  obliged  to 
pay  the  debts  of  the  corporation  in  consequence  of  the  failure  of  the 
vendee  to  cause  the  transfer  to  be  made  upon  the  books,  he  may  re- 
cover the  amount  so  paid  in  an  appropriate  action.  Johnson  v. 
Underbill,  52  N.  Y.  203;  Castellan  v.  Hobson,  L.  R  10  Eq.  47;  Walk- 
er V.  Bartlett,  18  C.  B.  845;  Wynne  v.  Price,  3  De  Gex  &  S.  310.  In 
Webster  v.  Upton,  91  U.  S.  65,  the  court  declared  that  it  was  the  duty 
of  the  vendor  of  shares  to  make  the  transfer  to  the  purchaser  on 
the  books  of  the  company,  and  that  the  purchase  was  of  itself  an 
authority  to  the  vendor  to  cause  such  a  transfer  to  be  made.  The 
court  said:  **It  is  clear  that  the  vendor  may  hunself  request  the 
transfer  to  be  made,  and  that  when  it  is  made  at  his  request  the  buy- 
er becomes  responsible  for  subsequent  calls."  See,  also,  Wheeler  v. 
Millar,  90  N.  Y.  353.  It  was  held  in  Glenn  v.  Garth,  133  N.  Y.  18,  30 
N.  E.  649,  and  31  N.  E.  344,  that  a  broker  who  had  purchased  shares 
from  another  broker  without  giving  the  latter  express  authority  to 
cause  the  transfer  to  be  made  upon  the  books  of  the  corporation  did 
not  become  a  stockholder  notwithstanding  the  selling  broker  had 
caused  the  transfer  to  be  made.  This  doctrine  would  result  either  in 
compelling  a  vendor  whose  shares  have  been  purchased  to  continue 
to  be  a  stockholder,  and  subject  to  all  the  liabilities  of  that  relation, 
or  in  relieving  both  vendor  and  vendee  from  the  obligations  of  that 
relation  to  the  corporation  and  its  creditors.  But  it  is  unnecessary 
to  consider  the  question  upon  principle,  as  the  adjudication  in  Web- 
ster V.  Upton  is  controlling  upon  this  court.  If  by  agreement  be- 
tween the  defendant  and  the  Sigua  Syndicate  the  defendant  had 
acquired  the  title  to  the  1,000  shares,  the  doctrine  stated  would  be 
applicable.  But  the  subscription  did  not  vest  in  him  any  particular 
shares  or  number  of  shares,  and  was  not  intended  to  do  so.  When 
it  was  signed,  the  syndicate  did  not  have  legal  title  to  the  shares,  be- 
cause they  had  not  at  that  time  been  transferred  to  the  indicate 
upon  the  books  of  the  company.  It  was  uncertain  how  many  of  the 
shares  were  eventually  to  be  taken  by  the  defendant.  He  promised 
to  purchase  a  thousand  shares,  **or  a  proportionate  part  in  case  of 
oversubscription."  It  was  merely  an  executory  engagement  for  the 
purchase  of  shares,  which,  if  it  had  been  valid,  would  have  rendered 
the  defendant  liable  in  damages  for  a  breach  upon  his  refusal  to  per- 
form. But  it  was  not  a  valid  contract  because  of  want  of  considera* 
tion.    Bish.  Cont  §  77. 

The  subscription  was  a  purely  unilateral  undertaking,  without  any 
concurrent  undertaking  on  the  part  of  the  syndicate.  If  the  syn- 
dicate had  refused  to  transfer  the  shares  to  the  defendant,  and  he 
had  sought  redress  for  his  damages,  it  would  have  been  a  complete 
answer  to  his  action  that  there  was  no  promise  on  the  part  of  the 
syndicate  to  transfer  to  him  anyr  shares. 

Whether  a  consideration  is  necessary  to  support  the  promise  of  a 
stockholder  by  subscription,  and  how  the  consideration  is  consti- 
tuted, are  questions  which  have  been  much  discussed;  and,  as  is 
said  by  a  recent  commentator,  "the  courts,  in  their  search  for  the 
■consideration  of  such  a  contract,  have  indulged  in  a  variety  of  specula- 
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tions  more  curious  than  useful,"  Thomp.  Corp.  §  1200.  The  most 
approved  reasoning  seems  to  be  that  upon  the  acceptance  bv  the 
corporation  of  the  subscription  the  subscriber  is  immediately  invest- 
ed with  the  privileges  of  a  stockholder,  and  the  rights  thus  acquired 
are  a  sufficient  consideration  for  his  promise.  But,  as  is  pointed  out 
by  Mr.  Morawetz  (Priv.  Corp.  §  134): 

**Thi8  reasoniDg  has  no  application  in  case  of  a  contract  to  purchase  shares, 
or  to  become  a  shareholder  In  a  corporation  at  a  future  time.  A  contract  of 
this  description  is  an  ordinary  common-law  contract,  and  is  subject  to  all  the 
technical  rules  governing  common-law  contracts.  The  promise  to  pay  for 
shares,  and  the  corresponding  promise  to  deliver  them,  or  to  receive  the 
purchaser  as  a  shareholder,  are  concurrent,  and  each  constitutes  the  con- 
sideration for  the  other.  Without  a  consideration  neither  nromise  would  be 
binding." 

There  are  unilateral  contracts,  which  are,  in  effect,  a  request  or 
proposal  to  the  promisee,  in  which  it  is  not  necessary  that  the  con- 
sideration should  exist  at  the  time  of  making  the  promise,  and  where, 
if  the  promisee  acts  upon  the  promise,  it  becomes  obligatory;  but 
in  this  class  of  contracts  the  promisor  may  always  retract  before 
performance  by  the  promisee,  and  in  the  intermediate  time  the  prom- 
ise is  inert.  That  a  unilateral  promise  to  sell  cannot  be  enforced 
by  a  party  who  has  not  agreed  to  buy,  but  subsequently  notifies  his 
acceptance  of  the  offer  to  sell,  was  decided  as  long  ago  as  the  case  of 
Cooke  V.  Oxley,  3  Term  R  653.  Inasmuch  as  the  defendant  retract- 
ed his  promise  before  the  shares  were  transferred  to  him,  it  is  un- 
necessary to  consider  whether  his  subscription  can  be  regarded  as 
belonging  to  the  class  of  unilateral  contracts  which  have  been  re- 
ferred to.  The  case  is  one  where  the  defendant  never  became  a  stock- 
holder of  the  corporation,  and  because  the  trial  judge  declined  to  di- 
rect a  verdict  for  the  defendant  upon  this  ground  we  conclude  that 
the  judgment  should  be  reversed. 

Application  for  Reargument. 
(December  8,  1896.) 

WALLACE,  Circuit  Judge.  The  application  which  has  been  made 
for  a  reargument  of  this  cause  is  based  largely  upon  the  ground 
that  the  points  upon  which  the  decision  of  the  court  proceeds  were 
not  discussed  in  argument  or  upon  the  briefs.  The  fundamental 
proposition  which  it  was  incumbent  upon  the  plaintiff  to  establish 
was  that  the  defendant  became  a  stockholder  of  the  corporation  as  to 
the  shares  in  controversy  by  reason  of  a  transfer  of  those  shares  to 
him  upon  the  books  of  the  corporation ;  and  it  was  of  course  essential 
that  the  plaintiff  demonstrate  that  the  transfer  was  duly  authorized 
by  the  defendant.  No  authority  from  him  was  shown,  or  was  claimed 
to  exist,  except  such  as  could  be  implied  from  the  contract  with  the 
Sigua  Syndicate.  The  plaintiff  insisted  that  this  contract  evidenced 
a  purchase  of  the  shares,  and  consequently  imported  authority  to 
the  vendor  and  to  the  coi*poration  to  transfer  the  shares  upon  its 
books  and  treat  the  defendant  as  a  stockholder.  We  held  the  con- 
trary, being  of  opinion  that  the  contract  was  merely  an  executory 
agreement  to  purchase,  and  not  a  present  contract  of  purchase.    If 
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this  point  was  not  discussed,  we  can  onlj  say  that  it  was  the  basic 
point  in  the  case,  and  a  decision  could  not  have  been  properly  reached 
by  the  court  without  considering  it  and  deciding  it.  As  we  enter- 
tain no  doubt  of  the  correctness  of  the  judgment  upon  this  point, 
and  as  all  the  other  grounds  of  the  application  for  a  reargument 
relate  to  subsidiary  questions  not  affecting  the  primary  one  which  lies 
iit  the  very  threshold  of  the  controversy,  we  do  not  think  a  reargu- 
ment would  be  profitable,  and  the  application  is  therefore  denied. 


(88  Fed.  570.) 

WALKER  et  al.  v.  JACK. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  7,  1898.) 

No.  534. 

1.  Equftt  Pleading — Demurrer  to  Answer. 

There  is  no  such  thing  as  a  demurrer  to  an  answer  in  equity.     The  only- 
way  by  which  the  sufficiency  of  the  answer  on  its  merits  as  a  defense  can 
be  tested  is  by  setting  the  case  for  hearing  on  the  bill  and  answer. 
H,  Same— ExcKPTiONs  to  Answer. 

The  office  of  an  exception  to  an  answer  is  to  raise  the  question  whether 
the  averments  and  denials  thereof  are  sufficiently  responsive  to  the  alle- 
gations of  the  bill;  and  it  cannot  be  treated  as  raising  the  question  of  the 
sufficiency  of  the  answer  as  a  defense  on  the  merits. 
8.  Taxation— Intangible  Property  of  Nonresidents. 

It  is  within  the  power  of  a  state  to  tax  money  and  credits  of  a  nonresi- 
dent when  the  money  is  invested,  the  debt  contracted,  and  the  investment 
controlled  by  a  resident  agent  of  the  owner,  having  the  evidences  of  the 
debt  in  his  possession,  i 
4.  Same. 

Under  Rev.  St.  Ohio,  §§  2731,  2734.  2735,  moneys  and  credits  owned  by 
a  nonresident  of  the  state,  and  which  are  hcldt  invested,  and  controlled  for 
him  by  an  agent  residing  in  the  state,  are  made  subject  to  taxation.  79 
Fed.  138,  reversed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio. 

This  was  a  suit  in  equity  by  John  V.  Jack  against  Isaac  N.  Walker, 
auditor,  and  Charles  E.  Eulass,  treasurer,  of  Warren  county,  Ohio,  to 
enjoin  them  from  levying  and  collecting  taxes  on  certain  credits 
owned  by  complainant,  who  is  a  nonresident  of  the  state.  The  cu*- 
cuit  court  entered  a  decree  according  to  the  prayer  of  the  bill  (79  Fed. 
138),  and  the  defendants  have  appealed. 

George  A.  Burr,  for  appellants. 

Thomas  B.  Paxton  and  W.  F.  Eltzroth,  for  appellee. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  SEVERENS,  Dis- 
trict Judge. 

TAFT,  Circuit  Judge.  This  is  an  appeal  from  a  decree  enjoining 
the  taxing  oflScers  of  Warren  county,  Ohio,  from  levying  and  collect- 

1  See  note  at  end  of  case. 
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ing  taxes  on  certain  moneys  and  credits,  evidenced  by  promissory 
notes  and  secured  by  mortgage  upon  land  in  that  county,  which  are 
owned  by  John  V.  Jack,  the  complainant  below,  a  nonresident  of  Ohio 
and  a  citizen  of  the  state  of  New  York.  The  answer  admitted  all 
the  averments  of  the  bill  as  to  the  ownership  of  the  moneys  and  cred- 
its, the  residence  of  Jack,  and  the  intention  of  the  defendants  to  levy 
and  collect  the  taxes  unless  enjoined,  but  averred  that  the  moneys  and 
credits  during  the  years  for  which  the  taxes  were  to  be  collected  were 
invested,  loaned,  and  controlled  by  one  George  W.  Carey,  "who  was 
daring  all  of  said  years  the  agent  of  the  complainant  in  so  investing, 
loaning,  and  controlling  said  moneys  and  credits,  and  was  during  all 
of  said  years  a  resident  of  the  said  county  of  Warren,  and  state  of 
Ohio'*;  "that  said  moneys  and  credits  should  have  been  listed  in  said 
county  of  Warren  for  taxation  therein,  by  the  said  George  W.  Carey, 
as  such  agent  of  complainant,  in  each  and  all  of  the  aforesaid  years, 
but  that  neither  the  said  George  W.  Carey  nor  any  one  listed  said 
moneys  and  credits  for  taxation  in  said  county  in  and  for  any  of  said 
years."  The  complainant  excepted  to  the  answer  for  insufficiency; 
the  court  sustained  the  exception;  and,  the  defendants  declining  to 
plead  further,  the  court  entered  a  decree  perpetually  enjoining  the 
defendants  as  prayed  in  the  bill.  The  court  se«ns  to  have  treated  the 
exception  as  if  equivalent  to  a  demurrer  testing  the  sufficiency  of  the 
averments  of  the  answer  as  a  defense  to  the  bill  upon  its  merits. 
This  was  not  according  to  proper  equity  practice.  There  is  no  such 
thing  as  a  demurrer  to  an  answer  in  equitv.  Grether  v.  Cornell's 
Ex'rs,  43  U.  S.  App.  770,  23  C.  C.  A.  498,  and  75  Fed.  742.  The  oidy 
way  by  which  the  sufficiency  of  an  answer  on  its  merits  as  a  defense 
to  the  case  made  in  bill  can  be  tested  is  by  setting  the  case  for  hear- 
ing on  bill  and  answer.  The  office  of  an  exception  is  to  raise  the 
question  whether  the  averments  and  denials  of  the  answer  are  suffi- 
ciently responsive  to  the  allegations  of  the  bill.  In  this  case  the  aver- 
ments of  the  answer  were  in  every  way  resjionsive  to  the  allegations 
of  the  bill,  and  left  nothing  to  be  desired  in  defining  the  sharpness  of 
the  real  issue  between  the  parties.  It  was  therefore  an  error  to  sus- 
tain the  exceptions.  We  might  be  content  to  reverse  the  cause  on  this 
ground ;  but  in  order  to  shorten  the  further  proceedings  for  which  the 
case  must  be  remanded,  and  because  the  parties  have  argued  the  case 
on  its  merits  as  presented  by  bill  and  answer,  we  proceed  to  consider  it 
in  that  aspect. 

The  question  is  whether,  by  the  laws  of  Ohio,  the  moneys  and  cred- 
its of  a  nonresident  of  Ohio  are  subject  to  taxation  under  the  laws 
of  that  state,  when  such  moneys  or  credits  have  been  invested,  loaned, 
and  are  under  the  control  of  the  owner's  agent  resident  in  Ohio. 
Counsel  for  complainant  below  contend  that  such  moneys  and  credits 
are  not  taxable  in  Ohio  for  two  reasons:  First,  because  they  are  not 
within  the  jurisdiction  of  the  state,  and  the  state  has  no  power  to  tax 
them ;  and,  second,  because  the  statutes  of  Ohio,  properly  construed, 
-do  not  provide  for  their  taxation. 

The  general  rule  for  determining  the  situs  of  personal  property  is 
that  it  follows  the  person  of  the  owner,  and  has  its  situs  at  his  resi- 
dence.    With  respect  to  tangible  personal  property,  however,  it  is 
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well  settled  that  it  may  be  taxed  by  the  sovereignty  haying  jurisdic- 
tion  over  the  place  which  is  its  actual  situs,  though  the  owner  live  in 
another  jurisdiction.  Intangible  personal  property,  however,  like 
choses  in  action  and  credits,  can,  as  a  general  rule,  only  be  taxed  at 
the  residence  of  the  owner.  State  Tax  on  Foreign-Hdd  Bonds,  15 
Wall.  300;  Kirtland  v.  Hotchkiss,  100  U.  S.  498.  The  language  of 
the  former  of  these  cases  has  been  modified  somewhat  in  Savings  & 
Loan  Soc.  v.  Multnomah  Co.,  169  U.  S.  421,  428, 18  Sup.  Ct.  392,  where 
it  was  held  to  be  within  the  power  of  a  state  to  tax  the  interest  of  a 
nonresident  mortgagee  in  the  mortgaged  property.  But  the  earlier 
case  is  still  authority  for  the  general  rule  that  a  credit  is  taxable  only 
at  the  residence  of  the  creditor.  Certain  exceptions  to  this  rule  are 
recognized.  One  is  where  the  chose  in  action  is  represented  by  a 
n^otiable  bond,  property  in  which  passes  by  delivery.  In  such  a 
case  the  evidence  of  title  is  in  such  form,  and  is  so  important  an  ele- 
ment of  the  value  of  what  it  represents  as  to  make  it  closely  analogous 
to  tangible  property,  and  to  give  it  a  situs  for  taxation  where  the  nego- 
tiable evidence  of  its  existence  actually  is,  even  though  the  owner  may 
live  daewhere.  This  exception  is  commented  on  by  Mr.  Justice  Field 
in  delivering  the  opinion  of  the  court  in  the  case  of  State  Tax  on  For- 
eign-held Bonds.  Another  exception  is  where,  though  the  beneficial 
interest  in  the  debt  is  owned  by  a  nonresident,  yet  the  money  is  in- 
vested, the  debt  is  contracted,  and  the  investment  is  controlled,  by  a 
resident  agent  of  the  owner.  In  such  a  case  it  is  held  that  the  money 
and  the  credit  in  which  it  is  invested  are  within  the  state,  where  the 
agent  receives  the  money  for  his  principal,  and  makes  the  loan,  having 
authority  to  collect  it  and  to  reinvest  it.  Finch  v.  York  Co.,  19  Neb. 
50,  26  N.  W.  589;  BUlinghurst  v.  Spink  Co.,  5  S.  D.  84,  58  N.  W.  272; 
In  re  Jefferson,  35  Minn.  215,  28  N.  W.  256;  Redmond  v.  Commission- 
ers, 87  N.  C.  122;  People  v.  Trustees  of  Village  of  Ogdensburg,  48 
N.  Y.  390;  Catlin  v.  Hull,  21  Vt  152;  People  v.  Smith,  88  N.  Y.  576; 
Hutchinson  v.  Board,  66  Iowa,  35,  23  N.  W.  249;  People  v.  Davis,  112 
m.  272;  People  v.  Insurance  Co.,  29  Cal.  534;  Herron  v.  Keeran,  59 
Ind.  472.  In  such  cases  the  circumstance  that  the  agent  has  in  his 
possession  the  evidence  of  the  indebtedness  is  regarded  as  of  im- 
portance. The  authorities  above  cited  leave  no  doubt  of  the  power 
of  the  state  of  Ohio  to  tax  any  moneys  and  credits  owned  by  non- 
residents, the  custody  of  which  has  really  been  intrusted  by  their 
owners  to  resident  agents. 

The  next  question  is  whether  the  law  of  Ohio  taxes  such  moneys 
and  credits. 

Section  2731,  Rev.  St.  Ohio,  is  as  follows: 

"All  property,  whether  real  or  personal,  in  this  state,  and  whether  belon^ng 
to  Individuals  or  corporations;  and  all  moneys,  credits.  Investments  in  bonds, 
stocks  or  otherwise,  of  persons  residing  In  this  state,  shall  be  subject  to  tax- 
ation, except  only  such  as  may  be  expressly  exempted  therefrom;  and  such 
property,  moneys,  credits  and  investments  shaU  be  entered  on  the  list  of  tax- 
able property,  as  prescribed  in  this  title." 

Section  2734,  Eev.  St.  Ohio,  is  as  follows: 

"Every  person  of  fuU  age  and  sound  mind  shall  list  the  personal  property 
of  which  he  Is  the  owner,  and  all  moneys  in  his  possession,  aU  moneys  invested, 
loaned  or  otherwise  controlled  by  him,  as  agent  or  attorney,  or  on  account  of 
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any  other  person  or  persons,  company  or  corporation  whatsoever,  and  all 
moneys  deposited  subject  to  his  order,  check  or  draft,  and  all  credits  due  or 
owing  from  any  person  or  persons,  body  corporate  or  politic,  whether  in  or 
out  of  such  county." 

Section  2735,  Rev.  St.  Ohio,  is  as  follows: 

"Every  person  required  to  list  property  on  behalf  of  others  shall  list  the 
same  in  the  same  township,  city  or  village  in  which  he  would  be  required  to 
list  it  if  such  property  were  his  own,  but  he  shall  list  it  separately  from  his 
own,  specifying  in  each  case  the  name  of  the  person,  estate,  company  or  cor- 
poration to  whom  it  belongs." 

Section  2731  provides  for  the  taxation  of  all  real  and  all  tangible 
personal  property  within  the  state.  It  also  provides  for.  the  taxa- 
tion of  all  intangible  personal  property  belonging  to  residents  of  the 
state.  If  this  section  stood  alone,  it  cannot  be  donbted  that  intangi- 
ble personal  property  belonging  to  nonresidents  would  escape  taxa- 
tion. Section  2734,  however,  requires  every  person  of  full  age  and 
sound  mind  to  list  all  moneys  invested,  loaned,  or  otherwise  controlled 
by  him  as  agent  or  attorney,  or  on  account  of  any  other  person  or  per- 
sons, company  or  corporation.  It  is  forcibly  argued  that  the  first  sec- 
tion above  quoted  defines  what  is  intended  to  be  taxed,  and  the  other 
two  only  contain  directions  as  to  the  persons  who  shall  list  the  prop- 
erty described  in  the  first  section,  and  do  not  enlarge  the  scope  of  the 
first  section  at  all.  Hence  it  is  said  the  moneys  and  credits  to  be 
listed  by  agent  or  attorney  are  those  owned  by  residents  of  the  state 
who  are  absent  temporarily  or  are  for  any  reason  prevented  from 
listing  them  themselves.  Support  is  given  to  this  argument  by  the 
arrangement  of  the  sections  in  the  Eevised  Statutes,  and  in  the  acts 
in  which  they  first  appear  as  laws.  More  than  this,  the  state  circuit 
court  for  the  Fifth  Ohio  circuit,  in  the  case  of  Lee  v.  Dawson,  8  Ohio 
Cir.  Ct.  R.  365,  has  so  construed  the  sections,  and  has  held  expressly 
that  a  nonresident  of  Ohio  is  not  required  to  pay  taxes  on  his  intangi- 
ble property  for  taxation,  notwithstanding  it  is  under  the  control  of 
a  resident  agent  for  investment  and  collection.  We  are  unable,  how- 
ever, to  follow  this  decision,  because  we  are  not  able  to  reconcile  it 
with  the  decisions  of  the  supreme  court  of  Ohio. 

In  Grant  v.  Jones,  39  Ohio  St.  506,  the  supreme  court  of  Ohio  de- 
clared, in  the  syllabus  of  the  case  (which  is  always  drawn  by  the 
court),  that  "credits  owned  by  a  nonresident  of  this  state  are  not  taxa- 
ble here,  unless  they  are  held  within  this  state  by  a  guardian,  trustee, 
or  agent  of  the  owner,  by  whom  they  must  be  returned  for  taxation.'' 
It  is  true  that  this  decision  was  made  under  the  tax  law  of  1859,  and 
its  amendments  (2  Swan  &  C.  p.  1438),  which  were  then  in  force;  but 
they  were  not  substantially  diflFerent  from  the  provisions  of  the  Re- 
vised Statutes  in  this  regard.  Judge  Johnson,  in  delivering  the  opin- 
ion of  the  court,  referred  to  the  holding  of  the  supreme  court  of  the 
United  States,  in  the  ease  of  State  Tax  on  Foreign-Held  Bonds,  that 
a  debt  was  taxable  only  at  the  residence  of  the  creditor,  and  then  con- 
tinued : 

"Our  statute  clearly  adopts  that  rule.    Whenever  the  person  holding  such 

choses  in  action  resides  in  Ohio,  he  must  list  for  taxation  such  credits,  whether 

he  holds  them  as  owner,  gruardian,  trustee,  or  agent.     If  they  are  held  within 

the  state  in  either  capacity,  they  are  within  the  Jurisdiction  of  the  state  for 
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purposes  of  taxation.     If  they  are  not  so  held,  but  are  owned  and  held  by  a 
nonresident,  they  are  not  subject  to  taxation." 

The  case  before  the  court  was  that  of  the  attempted  taxation  of  an 
itinerant  peddler,  a  nonresident  of  Ohio,  who  owned  notes  secured 
by  mortgages  on  land  in  Butler  county,  Ohio,  who  visited  that  county 
each  year  to  collect  interest  and  so  much  of  the  principal  as  was  due, 
brought  the  notes  and  mortgages  with  him  into  the  state,  and  took 
them  away  with  him  when  he  left  it.  It  was  held  that  the  notes 
were  not  subject  to  taxation,  because  he  had  no  resident  agent  to 
hold  the  notes  for  him.  The  court  might  have  disposed  of  the  case 
without  deciding  that,  if  a  resident  agent  had  made  the  investment 
and  held  the  notes,. they  would  have  been  taxable,  and  to  that  extent 
the  language  of  the  syllabus  and  the  opinion  above  quoted  were  obiter 
dictum.  The  syllabus  in  Ohio  decisions,  however,  is  the  language  of 
the  court,  and  is  to  be  given  more  weight  than  the  language  of  a 
single  judge  in  delivering  the  judgment  of  the  court.  In  any  event, 
upon  a  doubtful  construction  of  a  state  statute,  such  an  expression  of 
opinion  by  the  highest  court  of  the  state  is,  and  must  be,  very  persua- 
sive in  this  court. 

In  Myers  v.  Seaberger,  45  Ohio  St  232,  12  N.  E.  796,  the  point  in 
judgment  was  whether  a  nonresident  of  Ohio  was  subject  to  taxation 
upon  notes  secured  by  mortgage  on  Ohio  land,  because  the  notes  were 
in  the  hands  of  a  resident  agent  for  collection,  but  not  for  reinvest- 
ment. It  was  held  that  the  money  invested  in  the  notes  was  not 
money  "invested,  loaned,  or  otherwise  controlled  by  him  as  agent  or 
attorney,  or  on  account  of  any  other  person  or  persons.^  Construing 
section  2731,  the  court  said: 

"The  first  clause  evidently  embraces  all  tangible  property,  real  or  personal, 
situated  in  this  state,  irrespective  of  the  residence  of  the  owner;  and  the  sec- 
ond clause  embraces  all  intangible  property  of  persons  residing  in  this  state. 
Irrespective  of  where  the  subject  of  the  property  may  be  situated.  So  that  it 
seems  clear  that  the  credits  of  persons  not  residing  in  this  state  are  not  the 
subjects  of  taxation  by  its  authorities,  though  the  debtor  may  reside  here. 
Such  has  been  the  uniform  policy  of  this  state.  ♦  ♦  ♦  The  rule  as  above 
stated  is  qualified  as  to  'money'  by  section  2734,  Rev.  St.  By  this  section 
every  person  of  fuU  age  and  sound  mind  is  required  to  list  for  taxation  'all 
moneys  Invested,  loaned  or  otherwise  controlled  by  him  as  agent  or  attorney, 
or  on  account  of  any  other  person  or  persons.'  But  the  case  before  us  does 
not  come  within  this  provision.  The  agent  of  the  defendant  had  no  power 
to  loan  or  invest  money  for  her  in  this  state.  His  duties  were  confined  to  the 
collection  of  that  which  had  been  loaned,  and  transmitting  it  to  his  principal 
as  fast  as  it  was  collected.  The  phrase  *or  otherwise  controlled  by  him*  must 
be  construed  to  mean,  in  a  manner  similar  to  the  loaning  and  investing  of 
money.  ♦  ♦  ♦  To  loan  or  invest  money  is  one  thing;  to  collect  and  transmit 
it  to  the  owner  when  collected  is  another  and  different  thing.  Any  other  con- 
struction would  require  every  attorney  In  the  state  engaged  In  making  col- 
lections for  nonresidents  to  return  the  same  for  taxation.  Such  could  not 
have  been  the  intention  of  the  legislature,  nor  does  the  language  of  the  statute 
require  that  such  construction  should  be  placed  on  it." 

It  may  properly  be  said  that  the  court  might  have  decided  this  case 
by  assuming,  without  deciding,  that  the  language  of  section  2734  ap- 
plied to  the  money  and  credits  of  nonresidents,  and  by  then  holding 
that  the  case  before  it  was  not  within  the  exception  created  by  that 
section.    The  court,  however,  held  that  section  did  apply  to  mon- 
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ejs  of  nonresidents,  but  that  the  case  in  hand  did  not  come  within 
its  application.  It  may  be  questioned  whether  the  construction  by 
the  court  of  the  section  under  these  circumstances  could  be  regarded 
as  obiter;  but,  however  that  may  be,  we  regard  it  as  sufficiently  au- 
thoritative to  require  us  to  follow  the  decision.  With  deference,  we 
think  that  the  opinion  of  the  state  circuit  court  did  not  give  suffi- 
cient weight  to  the  language  of  the  supreme  court  of  the  state  in 
Grant  v.  Jones  or  in  Myers  v.  Seaberger. 

The  case  must  go  back  to  the  circuit  court  in  order  that,  if  the  com- 
plainant wishes,  he  may  be  permitted  to  file  a  replication,  and  try  the 
issue  upon  the  facts  whether  the  moneys  invested  for  the  complain- 
ant below^  were  "invested,  loaned  or  otherwise  controlled  by"  Carey,  as 
complainant's  agent,  within  the  meaning  of  section  2734.  The  order 
will  be  that  the  decree  of  the  circuit  court  is  reversed  at  appellee's 
costs,  wjth  directions  to  overrule  the  exceptions  to  the  answer,  and 
to  take  further  proceedings  not  inconsistent  with  this  opinion. 

NOTE. 
Taxation  of  Intangible  Property  of  Nonresidents. 

1.  Place  of  Taxation  of  Intangible  Property. 

2.  Situs  of  Mortgages  for  Purposes  of  Taxation. 

3.  Case  of  **State  Tax  on  Foreign-Held  Bonds." 

4.  Taxation  of  Mortgages  Held  by  Nonresidents. 

5.  Same;   Mortgages  in  Hands  of  Local  Agents. 

6.  Mortgages  on  Lands  Out  of  the  State. 

7.  Taxation  of  Mortgagee's  Interest;  Payment  of  Tax  by  Mortgagor. 

8.  Same;   Statutory  Provisions  In  Mlcliigan. 

9.  Same;   Constitutional  Prorision  in  California. 
10.  Corporate  Bonds  and  Stocks. 

1.  Place  of  Taxation  of  Intangible  Property, 

While  personal  property  of  a  tangible  nature  and  having  an  Intrinsic  value 
is  taxable  where  found,  it  is  an  accepted  principle  of  the  law  of  taxation 
that  intangible  personal  property,  such  as  credits,  claims,  and  other  choses 
in  action,  follows  the  person  of  the  owner,  and  can  have  no  local  habitation 
other  than  his.  Consequently,  in  the  absence  of  any  statute  establishing  a 
different  rule,  the  situs  of  all  such  intangible  personal  property,  for  purposes 
of  taxation,  is  at  tlie  domicile  of  its  owner  and  nowhere  else.  Case  of  State 
Tax  on  Foreign-Held  Bonds,  15  Wall.  300;  Grundy  Co.  v.  Tennessee  Coal, 
Iron  &  Railroad  Co..  94  Tenn.  295,  29  S.  W.  116;  Worthington  v.  Sebastian, 
25  Ohio  St  1;  Barber  v.  Farr,  54  Iowa,  57,  6  N.  W.  134.  For  instance,  where 
a  resident  of  Iowa  had  deposited  for  safe-lseeping  in  Illinois  certain  promis- 
sory' notes  owned  by  him,  although  they  had  never  been  brought  by  him 
into  Iowa,  it  was  held  that  they  were  subject  to  taxation  in  the  latter  state; 
for  the  notes  in  such  case  are  merely  the  evidence  of  the  debts  or  rights  rep- 
resented, and  these  follow  the  person  of  the  owner.  Hunter  v.  Supervisors, 
33  Iowa,  37G. 

2.  Situs  of  Mortgages  for  Purposes  of  Taxation. 

When  we  inquire  what  Is  the  proper  situs  of  a  mortgage  for  the  purposes 
of  taxation,  four  possible  answers  suggest  themselves:  First,  the  jurisdic- 
tion in  which  the  land  lies  on  which  the  mortgage  rests;  second,  the  dis- 
trict in  which  the  mortgage  itself,  with  its  accompanying  evidences  of  the 
debt,  is  physically  present;  tiilrd,  the  place  where  the  mortgage  is  recorded; 
fourth,  the  place  of  the  domicile  of  the  owner  of  the  mortgage.  As  to  the 
first  of  these  solutions  of  the  question,  it  is  to  be  remarlced  that  the  imposi- 
tion of  a  tax  upon  the  holder  of  a  mortgage,  in  respect  to  such  mortgage,  is 
not  a  taxing  of  the  land  on  which  the  debt  is  secured.     The  situation  of  the 
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land  is  Immaterial.  Even  though  it  may  lie  in  another  state,  yet,  as  will  be 
shown  in  a  subsequent  section,  tliis  does  not  prevent  the  taxation  of  the 
mortgage  if  the  holder  thereof  is  within  the  jurisdiction.  It  follows,  there- 
fore, that  a  mortgage  Is  not  assessable  for  taxation  In  the  district  where 
the  realty  is  situated,  unless  that  is  also  the  place  of  residence  of  the  mort- 
gagee. Latrobe  v.  Mayor,  etc.,  19  Md.  13.  But  see  State  v.  Runyon,  41  N. 
J.  Law,  98.  It  should  be  remarked,  however,  that  it  is  competent  for  a 
state,  by  statute,  to  provide  that  real-estate  mortgages,  for  the  purposes  of 
taxation,  shall  be  deemed  interests  in  realty,  with  the  necessary  conse- 
quence that  the  interest  of  the  mortgagee  is  taxable  where  the  land  lies. 
This  has  been  done  in  Michigan.  See  Common  Council  t.  Board  of  Assess- 
ors, 91  Mich.  78,  51  N.  W.  787. 

In  the  second  place,  It  must  be  obvious  that  the  tax  is  not  imposed  upon 
the  pieces  of  paper  or  parchment  on  which  the  mortgage  and  notes  or 
bonds  are  Inscribed.  These  evidence  the  right  of  the  creditor  to  receive  the 
amount  of  his  loan  at  its  maturity,  but  do  not  constitute  the  property  upon 
which  he  is  to  be  taxed.  They  have  no  Intrinsic  or  conventional  value, 
apart  from  the  debt  secured,  and  therefore  can  have  no  situs  of  their  own. 

In  the  third  place,  if  the  physical  presence  of  the  mortgage  itself  Is  of  no 
importance  In  determining  the  situs  of  the  debt  for  purposes  of  taxation, 
it  Is  evident  that  still  less  weight  can  be  attached  to  the  fact  that  It  is 
recorded  In  a  particular  Jurisdiction.  The  record  of  a  mortgage,  being  only 
a  copy  of  the  original,  is  clearly  not  taxable  as  personal  property.  Latrobe 
V.  Mayor,  etc.,  19  Md.  13;  Gallatin  Co.  v.  Beattle,  3  Mont  173.  (But  in 
Oregon  it  is  said  that  it  is  competent  for  the  legislature  to  provide  that  a 
mortgage  shall  be  taxed  in  the  county  where  it  is  recorded.  Crawford  v. 
Linn  Co..  11  Or.  482,  5  Pac.  73a) 

By  the  process  of  elimination,  therefore,  we  reach  the  conclusion  that  the 
only  proper  situs  of  a  mortgage  for  taxation  Is  the  place  of  the  domicile  of 
the  owner.  That  this  is  the  true  doctrine  Is  attested  by  the  concurrent  voice 
of  a  multitude  of  authorities,  most  of  which  will  be  found  cited  in  the  suc- 
ceeding sections  of  this  note.  In  truth,  a  mortgage,  merely  as  such,  is  not 
a  subject  of  assessment  for  taxation.  The  assessment  is  made,  and  the 
tax  imposed,  upon  the  debt  which  the  mortgage  was  given  to  secure,  and 
the  debt  can  have  no  situs  for  the  pun^oses  of  taxation  apart  from  the  res- 
idence of  the  owner.  People  v.  Eastman,  25  Cal.  GOl;  People  v.  Whartenby. 
38  Cal.  461.  In  one  of  the  early  cases  In  Nevada,  it  was  correctly  pointed 
out  that  a  tax  on  "money  at  interest  secured  by  mortgage"  Is  not  a  tax 
on  the  coin  or  notes  In  which  the  mortgage  debt  may  be  paid  or  In  which 
it  was  made;  nor  is  It  a  tax  on  the  land  covered  by  the  mortgage;  neither 
is  It  a  tax  on  the  documents  by  which  the  transaction  Is  evidenced.  It 
is  a  tax  on  a  chose  in  action;  that  is,  on  the  right  of  the  creditor  to  receive 
or  collect  a  certain  sum  of  money.  State  v.  Earl.  1  Nev.  394.  And  again, 
in  a  case  in  Wisconsin  It  was  said:  **Such  notes  and  mortgages  are  mere 
evidences  of  Indebtedness.  The  destruction  of  such  evidences  does  not 
necessarily  extinguish  the  debts.  They  are  merely  choses  or  things  in  ac- 
tion. Such  mere  credits  have  no  other  situs  than  the  domicile  <Jf  the  owner^ 
unless  made  so  by  statute.  As  observed  by  counsel  for  the  village.  In  the 
case  of  such  intangible  species  of  property  the  thing  that  is  valuable  is  the 
right  of  the  creditor  to  receive  property  or  money,  and  to  enforce  such 
right  by  action  In  court."     State  v.  Gaylord,  73  Wis.  316,  41  N.  W.  521. 

$.  Case  of  ''State  Tax  on  Foreign-Held  Bonds.^ 

In  this  leading  case  in  the  United  States  supreme  court  It  was  held  that 
bonds  issued  by  a  railroad  company  are  property  In  the  hands  of  the  holders; 
and  when  they  are  held  by  nonresidents  of  the  state  in  which  the  company 
was  incorporated,  they  are  property  which  Is  beyond  the  jurisdiction  of  that 
state.  Consequently  It  was  decided  that  a  law  of  the  state  which  required 
the  treasurer  of  a  company  Incorporated  and  doing  business  in  that  state 
to  retain  5  per  cent,  of  the  Interest  due  on  the  bonds  of  the  company,  by 
way  of  a  state  tax,  w^hen  the  bonds  were  made  and  payable  out  of  the  state 
to  nonresidents  of  the  state,  being  citizens  of  other  states,  and  held  by 
them,  was  not  a  legitimate  exercise  of  the  taxing  power  of  the  state;  it  was 
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a  law  which  Interfered  between  the  company  and  the  bondholder,  and,  under 
the  pretense  of  levying  a  tax,  impaired  the  obligation  of  the  contract  be- 
tween the  parties.  In  the  course  of  the  opinion  it  was  said:  **It  is  un- 
doubtedly true  that  the  actual  situs  of  personal  property  which  has  a  visible 
and  tangible  existence,  and  not  the  domicile  of  its  owner,  will,  in  many  cases, 
determine  the  state  in  which  it  may  be  taxed.  The  same  thing  is  time  of 
public  securities  consisting  of  state  bonds  and  bonds  of  municipal  bodies. 
and  circulating  notes  of  banking  institutions;  the  former  by  general  usage 
have  acquired  the  character  of,  and  are  treated  as,  property  in  the  place 
where  they  are  found,  though  removed  from  the  domicile  of  the  owner;  the 
latter  are  treated  and  pass  as  money  wherever  they  are.  But  other  per- 
sonal property,  consisting  of  bonds,  mortgages,  and  debts  generally,  has  no 
situs  independent  of  the  domicile  of  the  owner,  and  certainly  can  have  none 
where  the  instruments,  as  in  the  present  case,  constituting  the  evidences 
of  debt,  are  not  separated  from  the  possession  of  the  owners."  State  Tax 
on  Foreign-Held  Bonds,  15  Wall.  300,  323.  In  accordance  with  the  princi- 
ples of  this  decision,  it  is  held  that,  while  such  Intangible  personal  property 
as  is  referred  to  is  not  taxable  when  belonging  to  a  nonresident,  yet  such 
securities  and  bonds  as  are  operated  in  the  market,  and  have  thus  acquired 
a  domicile  and  situs  within  the  state,  and  also  money  on  deposit  in  banks, 
are  subject  to  the  taxing  power  at  the  place  where  found.  State  v.  Board 
of  Assessors,  47  La.  Ann.  1544,  18  South.  519;  Parker  v.  Strauss,  49  La.  Ann. 
1173,  22  South.  329. 

4.  Taxation  of  Mortgages  Held  by  Nonresidents. 

Under  the  influence  of  the  leading  case  above  cited,  and  in  accordance 
with  its  doctrines,  it  is  now  held  in  nearly  all  the  states  that  mortgages, 
considered  with  reference  to  taxation,  are  choses  in  action,  are  attached  to 
the  person  of  the  holder,  have  no  situs  independent  of  the  domicile  of  such 
holder,  and  are  not  taxable  save  at  the  place  of  such  domicile.  Conse- 
quently a  debt  secured  by  mortgage  which  is  payable  to  and  held  by  a  non- 
resident of  the  state  is  not  subject  to  be  taxed  by  the  state  or  its  municipal- 
ities, although  the  land  upon  which  the  incumbrance  of  the  mortgage  rests 
is  within  the  jurisdiction  of  the  taxing  power.  The  situation  of  the  mort- 
gaged land  within  the  limits  of  the  state  is  not  the  determining  factor. 
The  thing  to  be  taxed  is  the  debt  secured,  considered  as  available  to  the 
creditor  and  as  a  part  of  his  assets;  and  this  follows  the  person  of  the  cred- 
itor, and  if  he  is  domiciled  without  the  limits  of  the  state,  the  debt  is  be- 
yond the  reach  of  its  revenue  laws.  See  Board  of  CJomVs  v.  Cutter,  3  Colo. 
349;  Goldgart  v.  People,  106  111.  25;  Foresman  v.  Byrns,  68  Ind.  247;  Senour 
V.  Ruth,  140  Ind.  318,  39  N.  E.  946;  City  of  Davenport  v.  Mississippi  &  M. 
R.  Co.,  12  Iowa,  539;  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of  Assessors,  44 
La,  Ann.  760,  11  South.  91;  Railey  v.  Board,  44  I^.  Ann.  765,  11  South.  93; 
Barber  Asphalt  Pav.  Co.  v.  City  of  New  Orleans,  41  La.  Ann.  1015,  6  South. 
7^;  Meyer  v.  Pleasant,  41  La.  Ann.  645,  6  South.  258;  City  of  St  Paul  v. 
Merritt,  7  Minn.  258  (Gil.  198);  Holland  v.  Commissioners,  15  Mont.  460, 
39  Pac.  575;  State  v.  Earl,  1  Nev.  394;  Dolman  v.  Cook,  14  N.  J.  Eq.  56; 
Keeney  v.  Atwood,  16  N.  J.  Eq.  35;  Grant  v.  Jones,  39  Ohio  St  506;  Myers 
V.  Seaberger,  45  Ohio  St  232,  12  N.  E.  796;  Territory  v.  Delinquent  Tax-List 
<Ariz.)  24  Pac.  182.  For  the  same  reason  a  state  or  county  has  no  power  to 
levy  a  tax  upon  a  judgment  rendered  within  the  state  but  belonging  to  a 
nonresident;  and  this  rule  remains  the  same  although  the  judgment  was  for 
the  foreclosure  of  a  mortgage  on  land  within  that  county.  A  judgment,  for 
the  purpo.ses  of  taxation,  has  no  situs  distinct  and  apart  from  the  domicile 
of  Its  owner.  Dykes  v.  Mortgage  Co.,  2  Kan.  App.  217,  43  Pac.  268;  Com- 
missioners V.  Leonard,  57  Kan.  531,  46  Pac.  960.  But,  to  be  thus  exempt 
from  taxation,  It  is  of  course  necessary  that  the  nonresident  should  be  the 
actual  and  beneflelal  owner  of  the  security.  If  a  resident  owner  of  a  note 
and  mortgage  has  transferred  the  same,  by  assignment  and  delivery,  to  a 
nonresident  but  only  as  collateral  security,  the  original  payee  is  still  the 
owner  of  the  securities,  subject  to  a  contingency,  and  is  properly  chargeable 
with  taxes  thereon.  Gibbins  v.  Adamson,  5  Kan.  App.  90,  48  Pac.  871. 
Nor  will  persons  subject  to  the  taxing  i>ower  of  the  state  be  allowed  to  use 
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this  legal  doctrine  as  a  means  of  evading  the  revenue  laws  and  defrauding 
the  state.  In  a  case  in  New  York,  it  appeared  that  a  resident  owner  of 
bonds  and  mortgages,  constituting  the  bulk  of  his  estate,  assigned  them, 
without  consideration,  before  the  Ist  of  July,  on  which  day  his  taxable 
status  became  fixed,  to  one  of  his  children  who  was  a  nonresident.  The 
assignment  was  recorded  after  the  1st  of  July,  and  the  assignor  retained 
possession  of  the  securities  and  received  the  interest  on  them.  It  was  held 
that  the  assessment  of  such  bonds  and  mortgages  as  the  property  of  the 
assignor  was  proper.     People  v.  Sawyer  (Sup.)  27  N.  Y.  ?app.  202. 

In  some  few  of  the  states,  notwithstanding  this  general  consensus  of 
opinion,  laws  have  been  enacted  providing  for  the  taxation  of  mortgages 
held  by  nonresident  creditors,  and  the  courts  have  sustained  their  validity. 
In  Oregon,  it  has  been  laid  down  that  a  state  has  power  to  tax  a  mortgage 
as  such  in  the  county  where  it  is  recorded,  or  where  the  land  lies,  irrespec- 
tive of  the  residence  of  the  owner  of  the  mortgage.  Mumford  v.  Sewall,  11 
Or.  67,  4  Pac.  58o;  Anijeny  v.  Multnomah  Co.,  3  Or.  386.  The  federal  courts 
in  Oregon  follow  this  ruling  of  the  state  supreme  court  See  Dundee  Mortg. 
Trust  Inv.  Co.  v.  School  Dist.  No.  1,  19  Fed.  359;  Savings  &  Loan  Soc.  v. 
Multnomah  Co.,  G()  Fed.  31.  And  the  supreme  court  of  the  United  States 
has  affirmed  the  validity  of  the  Oregon  law,  so  far  as  to  hold  that  the  rule 
of  taxation  tiierel)y  introduced  does  not  violate  any  rights  of  citizens  of 
other  states  secured  to  them  by  the  constitution  of  the  United  States.  Id., 
109  IT.  S.  421,  18  Sup.  Ct.  302;  Adams  Exp.  Co.  v.  Ohio  State  Auditor.  166  U. 
S.  1S5,  17  Sup.  Ct.  604.  In  the  case  of  Mumford  v.  Sewall,  supra,  it  was 
attempted  to  distinguish  the  case  of  State  Tax  on  Foreign-Held  Bonds,  15 
Wall.  oOO,  on  the  ground  that  the  tax  laid  by  the  statute  In  question  was  not 
upon  the  debt  secured  by  the  mortgage,  but  upon  tlie  mortgage  as  a  se- 
curity. It  was  said  that,  conceding  that  the  debt  followed  the  person  of 
the  owner,  and,  In  case  of  a  nonresident,  would  be  without  the  Jurisdiction 
of  the  state,  yet  the  mortgage,  considered  as  a  security,  was  local  and  within 
the  jurisdiction.  The  sophistry  of  this  I'easoning  is  very  apparent  when  we 
reflect  that  on  the  concession  here  made  by  the  court,  the  state  where  the 
creditor  resides  may  tax  him  upon  the  debt  secured  by  the  mortgage,  and 
thus  he  would  be  liable  to  double  taxation  for  the  same  item  of  property, 
once  in  his  own  state  on  the  debt,  and  once  in  Oregon  on  the  instrument 
which  evidences  and  secures  it.  If  further  refutation  is  needed,  it  is  suffi- 
cient to  point  out  that  a  security,  divorced  from  the  debt  which  it  secures, 
is  a  phantom,  and  can  have  no  taxable  value. 

With  a  much  better  show  of  reason  the  supreme  court  of  Michigan  has 
held  that  a  mortgage  on  land  so  far  partakes  of  the  character  of  realty 
that  it  is  competent  for  the  legislature  to  provide  that  the  mortgage  of  a 
nonresident  mortgagee  shall  be  taxable  where  the  land  is  situated.  Com- 
mon Council  of  City  of  Detroit  v.  Board  of  Assessors,  91  Mich.  78,  51  N.  W. 
787.  In  this  case  it  was  said:  '*It  is  urged  that  the  law  is  unconstitutional, 
in  so  far  as  it  attempts  to  tax  mortgages  owned  by  nonresidents,  for  the 
reason  that  the  mortgage  Is  personal  property  and  a  mere  security  for  a 
debt  and  is  of  that  character  of  personalty  which  must  be  held  to  attach 
to  the  person,  and  to  have  no  other  situs  for  any  purpose;  and  the  case  of 
State  Tax  on  Foreign-Held  Bonds,  15  Wall.  300,  is  cited  in  support  of  this 
contention.  It  is  further  said  in  support  of  that  position  that  in  Michigan 
a  mortgage  is  a  mere  incident  to  the  debt  and  conveys  no  title  to  the  land. 
Caruthers  v.  Humphrey,  12  Mich.  270;  Ladue  v.  Railroad  Co.,  13  Mich.  380: 
Wagar  v.  Stone,  36  Mich.  364.  And  it  is  urged  that,  as  this  is  so,  the 
taxation  of  such  mortgage  interest  amounts  to  a  taxation  of  the  debt  and 
brings  the  case  withid  the  case  of  State  Tax  on  Foreign-Held  Bonds.  But 
while  it  is  true  that  the  mortgage  is  a  mere  security  for  the  debt  yet  It 
conveys  a  qualified  property  in  the  land.  While  it  is  not  an  estate  which 
entitles  the  mortgagee  to  possession  before  foreclosure,  it  is  nevertheless  an 
estate  or  interest  in  lands  which  is  protected  by  our  registration  laws  as 
fully  as  any  other  title  or  interest.  It  is  held  that  the  mortgage  interest  so 
far  partakes  of  the  character  of  real  property  as  to  require  administration 
in  the  state  of  its  location,  and  that  neither  a  foreign  administrator  nor  his 
assignee  can  maintain  an  action  to  foreclose  a  mortgage  in  the  state  where 
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the  mortgaged  property  Is  situated.  Cutter  v.  Davenport,  1  Pick.  81;  Dial 
T.  Gary,  14  S.  C.  673;  and  the  opinion  of  Ck)oley,  J.,  in  Reynolds  v.  McMul- 
Ifen,  55  Mich,  568,  22  N.  W.  41.  It  has  also  been  held  that  the  legislatui-e 
may  select  as  the  situs  of  the  taxation  of  mortgages  either  the  political 
division  where  the  owner  resides  or  that  in  which  the  mortgaged  premises 
are  situated.  State  v.  Runyon,  41  N.  J.  Law,  105;  Mumford  v.  Sewall,  11 
Or.  70,  4  Pac.  585.  See,  also,  Flremen*s  Fii*e  Ins.  CJo.  v.  C!om.,  137  Mass.  81; 
Providence  Inst,  for  Savings  v.  City  of  Boston,  101  Mass.  575.  The  case  of 
State  Tax  on  Foreign-Held  Bonds  is  apparently  In  conflict  with  these  cases. 
The  doctrine  of  that  case  was  announced  by  a  bare  majority  of  the  court, 
and  ought  not  to  be  treated  as  binding  authority,  except  as  to  the  precise 
questions  before  the  court  The  law  which  the  court  had  under  consid- 
eration provided  *that  the  president,  treasurer,  or  cashier  of  every  company, 
except  bank  or  savings  institutions,  incorporated  under  the  laws  of  this 
commonwealth,  doing  business  in  this  state,  which  pays  interest  to  its  bond- 
holders or  other  creditors,  shall,  before  the  payment  of  the  same,  retain  from 
said  bondholders  or  creditors  a  tax  of  five  per  centum  of  the  interest  upon 
every  dollar  paid  as  aforesaid.'  In  the  opinion  of  the  majority  of  the 
court,  Mr.  Justice  Field  states  the  question  before  the  court  as  follows: 
*The  question  presented  in  this  case  for  our  determination  Is  whether  the 
eleventh  section  of  the  act  of  Pennsylvania  of  May,  1868,  so  far  as  it  applies 
to  the  interest  on  the  bonds  of  the  railroad  company  made  and  payable  out 
of  the  state,  Issued  to  and  held  by  nonresidents  of  the  state,  citizens  of  other 
states,  is  a  valid  and  constitutional  exercise  of  the  taxing  power  of  the 
state,  or  whether  it  Is  an  interference,  under  the  name  of  a  tax,  with  the 
obligation  of  a*  contract  between  the  nonresident  bondholders  and  the  corpo- 
ration.* It  will  be  seen  that  the  court  was  not  dealing  with  a  statute 
which  in  terms  imposed  a  tax  upon  a  mortgage  Interest  in  lands.  This  stat- 
ute was  a  clear  attempt  to  tax  credits  distinctively  as  such,  and  applied 
alike  to  mortgages  secured  by  bonds  and  to  those  which  were  not  so  secured. 
In  that  respect  it  Is  distinguishable  from  the  statute  of  Michigan,  as  our 
statute,  in  all  its  provisions  relating  to  the  subject,  imposes  a  tax  upon  an 
interest  in  real  estate  as  such.  It  seems  to  me  that  the  case  is  not  given 
any  added  force  as  authority  here  by  the  fact  that  the  particular  bonds  in 
question  were  secured  by  mortgage,  for  the  attempt  was  not  to  tax  the  mort- 
gage interest  in  lands,  but  to  impose  a  tax  upon  the  bond  itself,  which  the 
court  held  to  have  a  situs  at  the  domicile  of  its  owner.  So,  in  Latrobe  v. 
Mayor,  etc.,  19  Md.  20,  it  was  held  that  the  situs  of  the  mortgage  was  the 
domicile  of  the  owner,  and  that  such  owner  could  not  be  taxed  where  the 
property  covered  by  it  was  located.  But  In  the  opinion  it  is  said:  *We  are 
not  aware  that  the  action  of  the  assembly  regulating  the  imposition  and  col- 
lection of  taxes  has  effected  any  modification  of  the  rules  of  law  which 
otherwise  must  govern  the  determination  of  this  question.*  So  it  will  be 
seen  that  the  question  of  the  power  of  the  legislature  to  fix  the  situs  for 
the  purposes  of  taxation  has  been  determined,  and  that,  even  though  held 
by  nonresi^nts,  they  may  be  given  a  situs  in  the  place  where  the  mortgaged 
property  is  situated.  This  the  act  in  question  purports  to  do,  and  It  should 
be  sustained."  But  aside  from  its  opposition  to  the  great  weight  of  au- 
thority, this  ruling  is  unsatisfactory  by  reason  of  its  failure  clearly  to  dis- 
cern what  is  the  really  valuable  possession  of  a  creditor  secured  by  mort- 
gage. It  is  i)ot  his  defeasible  title  to,  or  interest  in,  the  laud.  That  is  held 
only  for  the  purpose  of  making  sure  the  payment  of  the  debt,  and  apart 
from  the  debt  it  has  no  value.  Moreover,  it  is  terminable  upon  payment  of 
the  obligation.  Taxation  is  laid  only  upon  things  of  value;  and  that  which 
alone  is  valuable  to  the  mortgage  creditor  Is  his  right  to  claim  and  receive 
payment  of  the  mortgage  deb^.  That  riglit  Is  personalty,  and,  upon  well- 
settled  principles  of  law,  it  follows  the  person  of  the  owner  and  has  no 
situs  save  at  the  place  of  his  domicile. 

In  Massachusetts,  under  the  statutes  of  that  state,  it  is  held  that  bonds 
secured  by  mortgage  to  trustees  represent  a  loan  on  mortgage  of  real  estate, 
and  are  taxable  to  the  trustees  as  real  estate,  and  not  to  the  bondholders  as 
personal  property.     Knight  v.  City  of  Boston,  159  Mass.  551,  35  N.  E.  86. 
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5.  Same;  Mortgages  in  Hands  of  Local  Agents. 

Although  most  of  the  states,  as  already  remarked,  have  acceded  to  the  rule 
that  a  mortgage  debt  is  taxable  only  at  the,  place  of  the  owner^s  domicile, 
yet  in  many  it  is  held  that  notwithstanding'  that  mortgage  securities  may 
be  the  property  of  a  person  who  is  not  a  resident  of  the  state,  yet  if  the  se- 
curities are  in  fact  within  the  state,  being  in  the  hands  of  an  agent,  at- 
torney, trustee,  or  guardian  of  the  owner,  for  renewal  or  collection,  with  a 
view  of  reioaning  the  money  by  the  agent,  not  under  specific  directions  from 
the  principal,  but  as  a  more  or  less  permanent  business,  then  the  maxim 
that  movable  things  follow  the  person  does  not  apply,  and  the  situs  of  the 
property,  for  the  purpose  of  taxation,  becomes  fixed  within  the  state,  and 
the  mortgage  securities  subject  to  its  revenue  laws.  Goldgart  v.  People, 
106  111.  25;  Supervisors  v.  Davenport,  40  111.  197;  People  v.  Davis,  112  111. 
272;  Foresman  v.  Byrns,  68  Ind.  247;  Finch  v.  York  Co.,  19  Neb.  50,  26  N. 
W.  589;  People  v.  Smith,  88  N.  Y.  576;  Redmond  v.  Commissioners,  87  N. 
C.  122;  Grant  v.  Jones,  39  Ohio  St  506;  Poppleton  v.  Yamhill  Co.,  18  Or. 
377,  23  Pac.  253;  People  v.  Trustees  of  Ogdeusburgh.  48  N.  Y.  390;  Hunt 
V.  Perry,  165  Mass.  287,  43  N.  E.  103;  City  of  Detroit  v.  Lewis,  109  Mich. 
155,  m  N.  W.  958;  Washington  Co.  v.  Jefferson's  Estate,  35  Minn.  215.  28 
N.  W.  256;  Hutchinson  v.  Board,  66  Iowa,  35,  23  N.  W.  249;  Wilcox  v.  Ellis, 
14  Kan.  588;  People  v.  Home  Ins.  Co.,  29  Cal.  533.  In  a  recent  case  in 
Indiana,  the  court  said:  **We  are  of  opinion  that  a  business  may  be  done 
iu  buying  and  selling  property,  including  bonds,  stocks,  notes,  and  mortgages, 
and  in  making  loans  and  investments,  collecting  and  reioaning  from  year 
to  year;  and  that  if  the  moneys  and  securities  so  used  are  retained  in  this 
state  [by  the  owner  or  by  a  local  agent]  they  should  be  subject  to  taxation 
here,  quite  the  same  as  any  other  kind  of  property."  Buck  v.  Miller,  147 
Ind.  58({,  45  N.  E.  647,  and  47  N.  E.  8.  So,  in  South  Dakota,  it  is  said 
that  a  nonresident  who  sends  money  Into  the  state  and  surrenders  its  pos- 
session and  control  to  agents  fully  authorized  to  loan,  invest  and  manage 
the  same,  thereby  subjects  such  property  to  the  jurisdiction  of  the  state 
for  the  purpose  of  taxation;  and  the  legal  fiction  that  the  situs  of  such 
property  is  at  the  domicile  of  the  owner  yields  to  the  requirements  of  justice, 
and  the  actual  situs  is  the  place  where  the  property  is  actually  situated 
and  employed  in  business,  and  where  such  agents  reside.  Billinghurst  v. 
Spink  Co.,  5  S.  D.  84,  68  N.  W.  272.  And  in  a  case  in  Vermont  where  the 
question  was  as  to  the  taxation  of  certain  debts  due  from  residents  of  the 
state  to  a  nonresident  creditor,  and  the  property  was  in  the  hands  of  a  resi- 
dent agent,  who  was  authorized  to  control  and  manage  the  funds,  and  collect 
and  reinvest,  and  who  was  paid  a  fixed  salary  for  his  services,  it  was  held 
that  the  property  was  taxable  to  the  agent  as  agent  under  a  statute  pro- 
viding for  the  taxation  of  property  "held  In  trust"  by  residents  of  the 
state.     Catlln  v.  Hull,  21  Vt  152. 

This  rule,  however,  is  not  quite  universally  accepted.  It  appears  to  be 
denied  in  Alabama.  See  Boyd  v.  City  of  Selma,  96  Ala.  144,  11  South.  393. 
And  an  Inferior  court  in  the  state  of  Ohio  has  held  that  a  nonresic^nt  of  that 
state  is  not  required  to  list  his  intangible  property  for  taxation,  notwith- 
standing It  Is  under  the  control  of  a  resident  agent  for  investment  and 
collection;  and  the  fact  that  promissory  notes  are  jointly  owned  by  three 
persons,  one  of  whom  is  not  a  resident  of  Ohio,  does  not  make  the  interest 
of  the  nonresident  subject  to  taxation  in  that  state,  although  it  appears  that 
under  the  general  directions  of  such  nonresident  owner,  the  resident  joint 
owner  manages  the  fund  evidenced  by  the  notes.  Lee  v.  Dawson,  8  Ohio 
Cir.  Ct  R.  365. 

Kut  at  any  rate  it  Is  quite  clear  that,  In  order  that  the  property  of  non- 
residents should  thus  become  amenable  to  the  revenue  laws  of  the  state. 
It  is  necessary  that  the  resident  agent  should  have  an  actual  and  effective 
control  over  it.  If  the  securities  are  merely  In  his  hands  for  the  purpose  of 
collecting  the  principal  and  Interest  and  remitting  the  same  to  his  em- 
ployer (Myers  v.  Seaberger,  45  Ohio  St  232,  12  N.  E.  796),  or  if  the  agent 
does  not  occupy  the  position  of  a  trustee,  clothed  with  discretion  and  choice 
as  to  the  investments  to  be  made,  but  acts  merely  under  the  specific  direc- 
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tions  of  the  nonresident  owner  of  the  property »  the  state  does  not  acquire 
any  Jurisdiction  for  purposes  of  taxation.  Boardman  v.  Supervisors,  85 
N.  Y.  35©.  On  the  same  principle,  promissory  notes  and  other  choses  in  ac- 
tion placed  in  the  hands  of  an  attorney  within  the  state  simply  for  col- 
lection, and  municipal  bonds  placed  temporarily  on  deposit  in  a  banlc  in 
the  state  merely  for  safe-keeping,  and  belonging  to  a  bona  fide  resident  of 
another  state,  are  not  subject  to  taxation.    Herron  v.  Keeran,  59  Ind.  472. 

6,  Mortgages  on  Lands  Out  of  the  State. 

From  the  principle  that  a  mortgage  debt  is  personal  property  and  has  no 
other  situs  for  the  purpose  of  taxation  than  the  place  of  its  owner's  domicile 
we  have  deduced  the  rule  that  a  state  has  no  power  to  impose  taxes  upon 
mortgages  payable  to  and  held  by  nonresidents,  although  the  land  Incum- 
bered may  lie  within  its  own  borders.  The  converse  of  this  rule  must  be 
equally  true.  In  such  a  case,  where  the  creditor  resides  In  one  state  and 
the  mortgaged  lands  He  in  another,  the  right  of  taxing  the  security  must 
belong  to  the  former  state.  Since  a  debt,  for  the  purposes  of  taxation,  is 
situated  at  the  domicile  of  the  creditor,  although  it  is  secured  by  mort- 
gage upon  real  estate  lying  in  another  state,  it  is  competent  for  a  state  to 
tax  one  of  its  resident  citizens  upon  a  debt  due  to  him  from  a  citizen  of 
'another  state,  which  is  evidenced  by  the  bond  of  the  debtor  secured  by 
mortgage  upon  real  estate  situated  in  the  state  in  which  the  debtor  resides. 
Kirtland  v.  Hotchlciss,  100  U.  S.  491;  Id.,  42  Conn.  426;  State  v.  Darcy,  51 
N.  J.  Law,  140,  10  Atl.  160;  BuUock  v.  Guilford,  59  Vt.  516,  9  Atl.  360. 
Compare  Fisher  v.  Commissioners,  19  Kan.  414.  As  the  situation  of  the 
land  incumbered  is  immaterial,  in  this  respect,  so  also  it  makes  no  differ- 
ence whether  or  not  the  mortgage  securities  are  physically  present  in  the 
taxing  state,  provided  they  are  still  within  the  control  of  the  creditor,  or 
in  the  possession  of  a  mere  agent,  as  distinguished  from  an  assignee.  Bul- 
lock V.  Guilford,  59  Vt  516,  9  Atl.  360.  In  this  case,  the  decision  hi  Catlin 
V  HuU,  21  Vt.  152,  was  distinguished.  The  latter  case  held  that  property 
of  a  nonresident  owner  in  the  hands  of  a  resident  agent,  who  was  author- 
ized to  control  and  manage  the  funds,  and  had  a  discretion  as  to  the  invest- 
ments, and  who  was  compensated  for  his  services  by  a  salary,  was  taxable 
to  the  agent,  as  agent,  and  not  to  the  owner.  This  ruling  was  distin- 
guished on  the  ground  that,  in  the  earlier  case,  the  property  was  held  "in 
trust"  by  the  agent,  and  '*in  such  a  case  it  may  well  be  claimed  that  the 
trustee  becomes  a  quasi  owner  of  the  debt"  Herein  also  the  court  said: 
**It  is  doubtful,  In  our  view,  whether  the  place  of  keeping  the  evidence  of  a 
debt  can  in  any  way  affect  the  situs  of  the  debt."  But  see  Fisher  v.  Com- 
missioners, 19  Kan.  414,  for  a  suggestion  that  the  physical  presence  of  the 
mortgage  and  notes  may  be  an  important  consideration. 

If,  however,  the  resident  owner  has  placed  his  funds  and  his  mortgage 
securities  in  the  hands  of  a  trustee  or  agent  in  another  state,  giving  the 
latter  general  authority  to  make,  change,  renew,  and  control  the  invest- 
ments, then  it  seems  that  such  securities  should  be  withdrawn  from  the 
taxing  power  of  the  state  where  the  owner  resides.  In  the  preceding  sec- 
tion we  saw  that  the  authorities  generally  agree  that,  in  this  condition  of 
affairs,  it  is  competent  for  the  state  which  has  jurisdiction  of  the  person  of 
the  agent  or  trustee  to  impose  taxation  on  the  investments  so  controlled  by 
him;  and  if  so,  it  should  follow  that  the  power  of  taxing  them  is  witndrawn 
from  the  state  wherein  the  owner  resides.  See  cases  cited  in  the  preceding 
section.     But  compare  State  v.  Gaylord,  73  Wis.  316,  41  N.  W.  521. 

7.  Taxation  of  Mortgagee's  Interest;  Payment  of  Tax  by  Mortgagor. 

Where  a  tax  is  imposed  by  law  upon  the  mortgage  debt,  or  upon  the  mort- 
gagee's interest  as  such,  for  which  the  mortgagee  is  primarily  made  liable,  it 
is  his  duty  to  pay  the  tax,  and  he  cannot  recover  the  amount  so  paid  by  him 
from  the  mortgagor  or  add  the  same  to  the  mortgage  debt.  Pond  v.  Caus- 
dell,  23  N.  J.  Eq.  181.  If,  in  such  circumstances,  the  mortgagee  neglects 
to  pay  the  tax  and  the  mortgagor  pays  It,  the  latter  will  be  entitled  to  de- 
duct the  amount  so  paid  from  the  mortgage  debt  or  from  accrued  and  ac- 
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crulng  interest  thereon.  Hay  v.  Hill,  65  Cal.  383,  4  Pac.  378;  Hamlll  ▼. 
Llttner  (Cal.)  7  Pac.  707;  Keeoey  v.  Attwood,  10  N.  J.  Bq.  35.  A  statute  of 
California  (Pol.  Code,  |  3627)  gives  the  owner  of  the  property  the  privilege  of 
deducting  the  amount  of  the  taxes  paid  on  the  mortgagee's  interest  from  the 
mortgage  debt.  But  it  is  held  that  this  is  permissive  oply,  and  not  man- 
datory; and  it  does  not  prohibit  an  action  by  the  mortgagor  to  recover  the 
same.  San  Gabriel  Valley  Land  &  Water  Co.  v.  Witmer  Bros.  Co.,  96  Cal. 
623,  29  Pac.  500.  The  rule  is  the  same  where  the  statute  imposing  taxation 
on  mortgage  debts  makes  the  mortgaged  premises  liable  therefor.  It  Is 
still  the  duty  of  the  mortgagee,  and  not  of  the  mortgagor,  to  pay  the  tax; 
the  tax  is  the  debt  of  the  former  and  not  of  the  latter.  But  since  the  tax 
is  made  a  lien  on  the  land  for  the  purpose  of  securing  its  payment,  the 
mortgagor  will  have  the  right  to  pay  It,  as  a  means  of  relieving  his  prop- 
erty from  incumbrance;  and  if  he  does,  he  has  the  right  to  deduct  the 
amount  so  paid  from  his  indebtedness  to  the  mortgagee.  Blythe  v.  Luning, 
14  Fed.  281,  7  Sawy.  504.  It  is  also  held  that  an  erroneous  assessment  of  a 
tax  on  a  mortgage  which  has  been  already  satisfied  is  not  void,  but  in  such 
case  the  tax  on  the  mortgagee's  interest  is  valid  only  against  the  land,  not 
against  the  mortgagee  personally,  and  it  is  payable  by  the  owner  of  the 
land,  whose  estate  has  been  enlarged  by  the  release  of  the  mortgage  lien,, 
McC^ppin  V.  McCartney,  60  Cal.  367. 

In  the  states  where  taxation  is  laid  upon  mortgage  debts,  it  is  now  quite 
common  for  mortgages  to  contain  a  stipulation  whereby  the  mortgagor 
binds  himself  to  pay  not  only  the  taxes  assessed  upon  the  land  itself,  or  his 
estate  therein,  but  also  such  as  may  be  levied  on  the  mortgage  debt  or  the 
Interest  of  the  mortgagee.  Such  an  agreement,  unless  expressly  forbidden 
by  law,  is  perfectly  valid  and  binding.  Although  the  mortgage  may  pro- 
vide for  the  payment  of  Interest  on  the  debt  secured  at  the  highest  rate 
allowed  by  law,  the  insertion  of  such  an  agreement  does  not  render  the 
instrument  obnoxious  to  the  laws  against  usury.  Common  Council  of  City 
of  Detroit  v.  Board  of  Assessors,  91  Mich.  78.  51  N.  W.  787;  Banks  v.  Mc- 
Clellan,  24  Md.  62;  Pub.  Gen.  Laws  Md.  art.  66,  §  6.  In  Massachusetts, 
the  statute  declares  that  mortgagors  and  mortgagees  are  to  be  deemed,  for 
the  purposes  of  taxation.  Joint  owners  so  long  as  the  mortgagors  remain 
in  possession,  and  the  assessor  is  required  to  assess  upon  the  land  the 
amount  of  the  mortgagee's  Interest,  and  also  the  amount  of  the  mortgagor's 
interest  after  deducting  the  assessed  value  of  the  interest  of  the  mortgagee; 
and  all  the  taxes  thus  assessed  are  a  lien  on  the  land.  Under  a  condition 
in  a  mortgage  that  the  mortgagor  **shall  pay  all  taxes  and  assessments  on 
the  granted  premises,"  it  is  held  that  he  Is  bound  to  pay  the  taxes  assessed 
under  this  statute  on  the  interest  of  the  mortgagee.  Hammond  v.  Lovell, 
136  Mass.  184;   Pub.  St,  Mass.  c.  11,  §§  13-16. 

6,  Same;  Statutory  Provisions  in  Michigan. 

In  the  state  of  Michigan,  an  act  passed  in  1891  declares  that  a  real-estate 
mortgage  or  other  obligation  by  wlilch  a  debt  is  secured  on  land  within  the 
state  shall  be  deemed  an  interest  in  the  land  for  the  purpose  of  taxation, 
and  that  the  value  of  the  property,  less  the  value  of  the  security,  shall  be 
assessed  and  taxed  to  the  owner  of  the  property,  and  the  value  of  the  se- 
curity shall  be  assessed  and  taxed  to  the  owner  thereof;  that  the  taxes  shall 
be  a  lien  on  the  property  and  security,  and  may  be  paid  by  either  party  to 
the  security  after  waiting  a  certain  time;  that  if  paid  by  the  mortgagor,  the 
portion  assessed  to  the  mortgagee  shall  be  treated  as  payment  on  interest 
due,  or,  if  no  interest  Is  due,  then  as  payment  of  so  much  of  the  principal; 
and  that  if  the  mortgagee  shall  neglect  to  pay  the  tax  assessed  to  him,  it 
shall  be  collected  from  the  mortgagor,  and  if  not  collected  shall  be  returned 
against  the  land  In  the  same  manner  as  other  delinquent  taxes.  Laws 
Mich.  1891,  Act  No.  200,  §§  2,  15,  17.  Many  objections  have  been  urged 
against  the  validity  of  this  statute,  but  they  have  not  prevailed.  In  a  re- 
cent case  before  the  supreme  court  of  the  state  it  was  held,  first,  that  the 
act  was  not  open  to  the  objection  that  it  required  the  mortgagor  to  pay 
the  mortgagee's  tax,  as  the  legislature  might  cause  the  entire  value  to  be 


Digitized  by 


Google 


NOTE   TO    WALKER   V.  JACK.  475 

assessed  to  the  mortpjagor,  and  therefore  the  act,  being  in  relief  of  him, 
could  not  be  held  invalid  because  It  relieved  him  only  on  condition  of  pay- 
ment by  the  mortgagee  within  a  certain  time.  Secondly,  it  was  held  that 
the  provision  of  the  statute  making  the  mortgagor  liable  for  the  tax  as- 
sessed upon  the  Interest  of  the  mortgagee  did  not  contravene  the  constitu- 
tional prohibition  against  laws  impairing  the  obligation  of  contracts,  since 
it  would  be  competent  to  enact  that  the  whole  value  of  the  land  should  be 
asst'sscd  to  the  mortgagor.  Thirdly,  it  was  held  that  the  provision  author- 
izing the  mortgagor,  upon  paying  the  tax  on  the  mortgagee's  interest,  to  de- 
duct the  same  from  the  amount  due  on  the  mortgage,  did  not  impair  the 
obligation  of  contracts,  even  though  the  deduction  would  be  from  principal 
not  yet  due;  for  it  was  merely  the  excusing  of  the  mortgagor  from  paying 
the  amount  of  the  mortgage  debt  attached  or  seized  by  the  state.  Finally, 
it  was  held  that  where,  at  the  time  the  act  took  effect,  there  were  existing 
agreements  on  the  part  of  mortgagors  sufficiently  broad  to  render  them 
lial)le  for  the  tax  on  the  mortgagees'  interests,  they  would  not  be  affected 
by  the  act.  Common  Council  of  City  of  Detroit  t.  Board  of  Assessors,  91 
Mich.  78,  51  N.  W.  787. 

9.  Same;  Constitutional  Provision  in  California, 

In  California,  probably  from  a  feeling  that  agreements  by  mortgagors  to 
pay  the  taxes  assessed  on  the  mortgage  were  wrung  from  the  necessities 
of  debtors  by  the  greed  of  creditors,  the  people  have  seen  fit  to  incorporate 
the  following  provision  in  their  constitution:  "Every  contract  hereafter 
made,  by  which  a  debtor  is  obligated  to  pay  any  tax  or  assessment  on  money 
loaned  or  on  any  mortgage,  deed  of  trust,  or  other  lien,  shall,  as  to  any  inter- 
est specified  therein,  and  as  to  such  tax  or  assessment,  be  null  and  void." 
Const.  Cal.  art.  13,  §  5.  This  clause,  it  will  be  observed,  applies  not  only  to 
mortgages  strictlj'  so  called,  but  also  to  trust  deeds  intended  as  mortgages. 
Sanford  v.  Society,  80  Fed.  54.  Under  its  prohibitions  it  is  held  that  a  pro- 
vision in  a  mortgage  that  the  mortgagee  may  Include  in  the  mortgage  debt 
all  taxes  and  assessments  on  the  premises,  ^'including  taxes  on  the  interest 
of  the  mortgagee  therein  by  reason  of  the  mortgage,"  renders  the  mortgage 
void  as  to  the  interest  on  the  notes  secured  thereby;  and  the  fact  that  the 
mortgagee  did  not  attempt  to  make  the  mortgagor  pay  the  tax  on  the  mort- 
gage directly  and  in  the  first  instance  is  immaterial.  Garms  v.  Jensen,  103 
Cal.  374.  37  Pac.  337.  But  In  a  case  like  this,  if  the  mortgagor  voluntarily 
pays  the  interest  (though  the  law  would  have  prevented  the  recovery  of  it 
by  the  mortgagee)  under  a  mistaken  belief  that  he  Is  bound  to  do  so,  he  can- 
not recover  It  back  or  demand  that  it  be  credited  on  the  principal  of  the 
loan.  Harralson  v.  Barrett,  99  Cal.  007,  .34  Pac.  342.  An  agreement  with 
sureties,  executed  contemporaneously  with  a  mortgage^  binding  the  mort- 
gagor to  pay  all  the  taxes  assessed  on  the  mortgage,  although  apparently  in- 
consistent with  a  provision  in  the  mortgage  itself  making  it  the  duty  of  the 
mortgagee  to  pay  such  taxes,  is  unlawful  and  void  under  this  clause  of  the 
constitution.  Burbrldge  v.  Lemmert,  90  Cal.  493,  32  Pac.  310.  But  on  the 
other  hand,  where  the  mortgage  provided  that  the  mortgagee  should  pay  the 
taxes  on  the  mortgage  debt,  and  the  mortgagee  signed  a  separate  agreement 
to  credit  the  mortgagor  with  2l^  per  cent,  interest  on  the  mortgage  note 
if  the  latter  presented  receipts  showing  that  he  had  paid  **all  the  taxes 
assessed  against  the  property  covered  by  tlie  mortgage,'*  it  was  held  that 
this  was  not  an  agreement  of  the  mortgagor  to  pay  taxes  on  the  money 
loaned,  nor  could  parol  evidence  be  given  that  such  was  the  intention  of  the 
parties  for  the  purpose  of  bringing  the  case  within  the  prohibitory  clause 
of  the  constitution.  Hewitt  v.  Dean,  91  Cal.  5,  27  Pac.  423;  Flewett  v.  Same 
(Cal.)  25  Pac.  753;  Bank  v.  Webber,  110  Cal.  5:W,  42  Pac.  106(>.  Also  it  has 
been  heid  (though  by  a  divided  court)  that  a  contemporaneous  parol  promise 
by  a  mortgagor  to  pay  the  mortgage  tax  does  not  invalidate  the  stipulations 
for  interest,  under  the  constitution.  Daw  v.  Niles.  104  Cal.  100,  37  Pac.  87(i; 
Harrelson  v.  Tomlch,  107  Cal.  (J27,  40  Pac.  1032.  Nor  does  this  clause  of  the 
constitution  invalidate  an  agreement  by  the  mortgagor  to  pay  all  taxes  on 
the  land  mortgaged;  it  applies  only  to  taxes  on  tlie  money  loaned  or  on  the 
security.     Barnhart  v.  P^dwards  (Cal.)  47  Pac.  251. 
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10.  Corporate  Bonds  and  Stocks. 

In  the  case  of  State  Tax  on  Foreign-Held  Bonds,  15  Wall.  300,  It  was  re- 
marked that  **public  securities,  consisting  of  state  bonds  and  bonds  of 
municipal  bodies,  ♦  ♦  ♦  by  general  usage  have  acquired  the  character  of. 
and  are  treated  as,  property  in  the  place  where  they  are  found,  though  re- 
moved from  the  domicile  of  the  owner.*'  But  as  to  the  negotiable  bonds  of 
private  corporations,  such  as  railroad  companies,  the  authorities  are  not  In 
harmony.  In  some  states  it  is  held  that  such  bonds  follow  the  person  of 
the  owner,  and  can  have  no  situs,  for  purposes  of  taxation,  other  than  at  the 
place  of  the  owner's  domicile.  Railroad  Co.  v.  Morrow,  87  Tenn.  406.  11  S. 
W.  348;  Mackay  v.  City  and  County  of  San  Francisco,  113  Cal.  392,  45  Pac. 
696.  In  other  states,  however,  it  is  considered  that  such  bonds  so  far  par- 
take of  the  nature  of  tangible  personal-  property  that  If  the  owner  sends 
them  out  of  the  state  of  his  domicile  Into  another  state,  either  for  purposes 
of  safe-keeping  or  to  be  held  by  an  agent,  they  cease  to  be  taxable  In  the 
former  state  and  become  subject  to  taxation  in  the  state  where  they  are 
physically  present  State  v.  Howard  County  Court,  69  Mo.  454;  In  re 
Whiting's  Estate,  150  N.  Y.  27,  44  N.  E.  715. 

It  is  more  generally  agreed  that  stock  in  a  private  corporation  has  its 
situs  for  purposes  of  taxation  at  the  domicile  of  the  owner,  not  at  the  place 
where  the  corporation  Is  located,  or  where  the  certificates  of  stock  may  be 
found,  unless  a  dlflferent  rule  is  prescribed  by  statute.  In  Tappan  v.  Bank. 
19  Wall.  490,  it  was  held  that  shares  of  stock  in  the  national  banks  are  per- 
sonal property,  and  though  they  are  a  species  of  personal  property  which 
In  one  sense  is  intangible  and  incorporeal,  yet  the  law  which  created  them 
could  separate  them  from  the  person  of  their  owner  for  the  purpose  of  taxa- 
tion, and  give  them  a  situs  of  their  own.  But  the  great  weight  of  authority 
is  to  the  effect  that  corporate  stock,  when  not  thus  separated  by  statute  from 
the  person  of  the  owner,  has  its  situs  for  taxation  only  at  the  place  of  the 
owner's  domicile.  Bradley  v.  Bander,  36  Ohio  St.  28;  Newark  City  Bank  v. 
Assessor  of  Fourth  Ward,  30  N.  J.  Law,  13;  Inhabitants  of  Great  Barrington 
v.  Berkshire  County  Com'rs,  16  Pick.  572;  Whitesell  v.  Northampton  Co., 
49  Pa.  St  526;  Seward  v.  City  of  Rising  Sun,  79  Ind.  351.  In  the  case  of 
In  re  Bronson,  150  N.  Y.  1,  44  N.  E.  707,  the  question  was  raised  as  to  the 
right  of  the  state  to' impose  taxes  on  the  bonds  and  the  stock  of  local  cor- 
porations, under  a  statute  providing  for  taxes  on  the  transfer  by  will  of 
"property  within  the  state,"  when  neither  the  bonds  nor  the  certificates  of 
stock  were  physically  present  within  the  state  at  the  time,  but  were  kept 
at  the  residence  of  the  testator,  who  was  a  resident  of  another  state.  As 
to  the  bonds,  it  was  held  that  they  were  not  taxable.  It  was  said  by  Gray, 
J.,  who  delivered  th^  opinion  of  the  majority :  ** Whatever  may  be  argued  in 
support  of  the  right  to  subject  the  bonds  of  domestic  corporations  to  ap- 
praisement for  taxation  purposes  under  this  act,  when  physically  present 
within  the  state,  upon  some  theory  that  they  are  something  more  than  the 
evidences  of  a  debt,  and  constitute  a  peculiar  and  appreciable  species  of 
property,  within  the  recognition  of  the  law  as  well  as  of  the  business  com- 
munity, such  argument  is  certainly  unavailing  in  this  case,  where  the  bonds 
themselves  were  at  their  owner's  foreign  domicile.  They  did  not  represent 
'property  within  the  state*  in  any  conceivable  sense.  What  property  they 
represented  consisted  in  the  debt  of  their  maker,  and  that  species  of  property, 
unquestionably,  must  be  considered  to  be,  as  a  chose  In  action,  the  holder's 
and  owner's,  and  to  be  inseparable  from  his  personalty;"  citing  case  of  State 
Tax  on  Foreign-Held  Bonds,  15  Wall.  300.  But  with  regard  to  the  stocks, 
it  was  held  that  a  different  rule  should  apply,  and  that  they  were  taxable. 
**The  attitude  of  the  holder  of  shares  of  capital  stock  is  quite  other  than 
that  of  the  holder  of  bonds  toward  the  corporation  which  issued  them. 
While  the  bondholders  are  simply  creditors,  whose  concern  with  the  corpora- 
tion is  limited  to  the  fulfillment  of  its  particular  obligation,  the  shareholders 
are  persons  who  are  interested  in  the  operation  of  the  corporate  property 
and  franelilses,  and  their  shares  actually  represent  undivided  interests  in 
the  corporate  enterprise.  The  corporation  has  the  legal  title  to  all  the  prop- 
erties acquired  and  appurtenant,  but  it  holds  them  for  the  pecuniary  benefit 
of  those  persons  who  hold  the  capital  stock.     They  appoint  the  persons  to 
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manage  its  affairs.  They  have  the  right  to  share  in  the  surplus  eamhigs, 
and  after  dissolution  they  have  the  right  to  have  the  assets  reduced  to 
money  and  to  have  them  ratably  distributed.  Each  share  represents  a  dis- 
tinct interest  in  the  whole  of  the  corporate  property.  ♦  ♦  ♦  Certificates 
of  stock,  in  the  hands  of  their  holder,  represent  the  number  of  shares  whi<;^ 
the  corporation  acknowledges  that  he  is  entitled  to.  In  legal  contemplation, 
the  property  of  the  shareholder  is  either  where  the  corporation  exists  or  at 
his  domicile,  according  as  it  is  considered  to  consist  in  his  contractual  rights 
or  in  his  proprietary  interest  in  the  corporation.  ♦  ♦  ♦  As  personalty  the 
legal  situs  does  follow  the  person  of  the  owner;  but  the  property  is  In  his 
right  to  share  in  the  net  produce,  and  eventually  in  the  net  residuum  of  the 
corporate  assets  resulting  from  liquidation.  That  right  as  a  chose  in  action 
must  necessarily  follow  the  shareholder's  person;  but  that  does  not  exclude 
the  idea  that  the  property  as  to  w'hich  the  right  relates, •and  which  is  In  ef- 
fect a  distinct  interest  in  the  cori)orate  property,  is  not  within  the  Jurisdic- 
tion of  the  state  for  the  purpose  of  assessment  upon  its  transfer  through  the 
operation  of  any  law  or  of  the  act  of  its  owner.  The  attempt  to  tax  a  debt 
of  the  corporation  to  a  nonresident  of  the  state,  as  being  property  within 
the  state,  is  one  thing,  and  the  imposition  of  a  tax  upon  the  transfer  of  any 
interest  in  or  right  to  the  corporate  property  itself  is  another  thing.  The 
corporation  is  the  creation  of  state  laws,  and  those  who  become  its  members, 
as  shareholders,  are  subject  to  the  operation  of  those  laws,  with  respect  to 
any  limitation  upon  their  property  rights,  and  with  respect  to  the  right  to 
assess  their  property  interests  for  purposes  of  taxation." 

H.  CAMPBELL  BLACK. 


(88  Fed.  207.) 

SIGUA  IRON  CO.  V.  GREENE. 

(Circuit  Court  of  Appeals,  Second  Circuit.     June  13,  1898.) 

t  Trial  —  Motion  for  Direction  of  Verdict  —  Waiver  of  Right  to  go  to 
Jury. 

A  party,  by  moving  for  the  direction  of  a  verdict,  does  not  thereby 
waive  any  right  he  may  have  to  go  to  the  jury  on  questions  of  fact,  and 
where  both  parties  at  the  close  of  the  evidence  moved  for  the  direction 
of  a  verdict,  and  both  motions  were  denied,  but  the  court,  over  the  excep- 
tion of  one  party,  submitted  a  single  issue  of  fact  to  the  jury,  such  party 
is  not  estopped  by  his  motion  from  assigning  as  error  the  failure  of  the 
court  to  submit  the  ease  generally. 
2.  Same— Direction  of  Vehdict— Questions  for  Jury. 

The  testimony  of  a  party  on  a  material  issue,  though  uncontradicted, 
should  be  submitted  to  the  jury  if  his  adversary  so  requests. 
8.  Corporations— Stockholders— Creation  of  Relationship.   • 

The  relation  between  a  corporation  and  a  stockholder  is  a  contractual  one, 
and,  although  an  express  contract  between  them  Is  not  necessary  to  its 
creation,  there  must  be  an  assent  by  both  parties,  either  express  or  im- 
plied. 
4  Same— Suit  against  Stockholdeu— Proof  op  Relationship. 

In  an  action  by  a  corporation  to  recover  an  assessment,  entries  of  de- 
fendant's name  in  pialntiCTs  books  as  a  stockholder  are  not  prima  facie 
evidence  that  he  is  such  stockholder. 
5.  Same- Acquiescence  in  Allotment  of  Stock. 

A  person  who  approves,  ratittes,  or  acquiesces  in  the  transfer  to  him  of 
shares  of  stock  In  a  corporation  is  liable  as  a  stockholder,  though  the 
transfer  was  originally  made  without  his  knowledge  or  consent. 
d.  Same— Trial— Withdrawal  of  Qiestion  from  Jury. 

In  an  action  to  recover  from  defendant  assessments  on  certain  shares 
of  stock  which  had  stood  In  his  name  for  some  years  on  the  books  of  the 
con>oration,  where  it  was  a  material  question  whether  defendant  knew 
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snch  fact,  and  acquiesced  In  It,  and  he  testified  that  he  did  not.  but  it  was 
shown  that  during  a  portion  of  the  time  defendant,  who  owned  other  stock, 
was  a  director  of  the  corporation,  the  plaintiff  was  entitled  to  have  such 
question  submitted  to  the  Jury. 

7i  Evidence— CoNTRADicTiNo  Written  Contract— When  Rule  Applies. 

The  rule  that  parol  evidence  cannot  be  received  to  contradict  or  vary  a 
written  contract  does  not  apply  as  against  either  party  in  an  action  be- 
tween a  party  to  the  contract  and  a  third  person,  as  the  estoppel  on  which 
the  rule  rests  must  be  mutual,  and  the  third  person  la  not  bound  by  the 
contract. 

This  cause  comes  here  on  a  writ  of  error  brought  by  plaintiff  below 
to  review  a  judgftient  of  the  circuit  court,  Southern  district  of  New 
York,  in  favor  of  defendant  below,  said  judgment  being  entered  upon 
a  verdict  directed  bj  the  court 

The  action  was  brought  by  plaintiff,  a  West  Virginia  corporation,  to  recover 
a  balance  unpaid  on  some  stock  in  said  company,  which  it  claimed  to  have 
been  owned  by  defendant.  The  following  outline  of  the  facts  and  history  of 
the  case  sufficiently  indicates  the  points  discussed  in  the  opinion,  infra:  In 
the  early  part  of  the  year  1890  a  number  of  persons  known  as  the  "Sigua 
Syndicate*'  had  obtained  and  held  an  option  on  certain  mining  property,— the 
legal  title  seems  to  have  been  In  one  E.  D.  Smith,  as  trustee,— and  for  the  pur- 
pose of  taking  over  and  operating  such  property  the  plaintiff  corporation  was 
formed  in  April,  1890.  Its  authorized  capital  stock  was  1^5,000,000.  Of  this 
11,000,000  was  treasury  stock.  $1,000,000  was  Issued  fuU  paid,  and  $3,000,000 
was  issued  65  per  cent  paid.  By  an  agreement  known  as  the  **Sigua  Syndi- 
cate Agreement"  all  of  the  stock  of  this  company  was  underwritten.  The 
several  signers  agreed  to  transfer  the  option  and  leasehold  to  the  company  for 
said  $5,000,000  capital  stock,  to  return  $1,000,000  of  the  fuU-pald  stock  to  the 
company  to  be  held  as  treasury  stock  for  company  purposes,  and  to  take  the 
number  of  shares  set  opposite  their  names,  both  of  full  paid  and  of  65  per 
cent,  stock.  All  rights  to  any  stock  secured  to  the  subscribers  under  this 
agreement  were  divided  into  30  equal  (syndicate)  shares,  and  defendant  sub- 
scribed, through  E.  D.  Smith,  his  agent,  duly  authorized  to  make  such  sub- 
scription, for  one-half  share.  In  due  course  the  shares  of  stock  coming  to 
defendant  under  this  agreement  were  issued  to  him.  All  assessments  thereon 
have  been  duly  paid  In  money  or  services,  and  no  claim  by  reason  of  his 
holding  such  shares  has  been  made  against  him.  Some  of  the  subscribers 
to  the  Sigua  Syndicate  agreement,  being  of  the  opinion  that  they  were  taking 
more  of  the  stock  than  they  cared  to  hold,  formed  a  pool  to  dispose  of  such 
surplus  of  65  per  cent,  paid  stock.  Of  course,  no  one  wished  to  part  with  the 
full-paid  stock.  The  object  was  presumably  to  get  nid  of  possible  liability 
for  future  calls.  E.  D.  Smith  was  one  of  this  pool.  He  contributed  l,25i» 
shares,  the  whole  number  of  shares  in  the  pool  being  10,000.  which  was  one- 
third  of  the  'total  number  of  65  per  cent  paid  shares  to  be  Issued  by  the 
company.  These  10,000  shares  were  put  in  Smith's  hands  by  the  members  of 
the  pool,  to  be  disposed  of.  It  turned  out  that  considerably  less  than  half 
of  this  pool  of  10,000  shares  was  thus  disposed  of.  The  balance,  of  course, 
remained  the  property  of  the  original  subscribers,  and  was  subsequently  placed, 
or  ought  to  have  been  placed,  in  their  names  on  the  books  of  the  company. 
The  fundamental  question  in  dispute  here  is  whether  400  of  these  10,000 
shares  was  disposed  of  to  the  defendant,  or  whether  its  original  holder  is  still 
the  owner,  and  liable  for  any  unpaid  balances  thereon.  The  agreement  by 
virtue  of  which  it  is  contended  that  defendant  engaged  to  take  said  400  shares, 
and  touching  them,  to  become  a  stockholder  In  the  company,  is  as  follows: 

•'Agreement  of  purchase  of  SIgua  Iron  Company  Stock.  Capital  stock,  $5,000,- 
000.  Par  value,  $100  per  share.  $1,000,000  of  capital  stock  to  be  left  in 
the  treasury  of  the  company. 

"We,  the  undersigned,  hereby  agree  with  the  Sigua  Syndicate  to  purchase 
from  them,  at  $I!5  per  share,  the  number  of  shares  (of  the  par  value  of  $100 
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each),  set  opposite  our  names,  respectively,  the  same  being  65  per  cent,  paid, 
and  liable  to  further  calls  and  assessments  to  the  extent  of  35  per  cent.,  said 
35  per  cent,  being  payable  i/io,  or  10  per  cent,  thereof,  on  call,  and  the 
remainder  as  required,  probably  at  the  rate  of  i/io,  or  10  per  cent,  of  said 
35  per  cent.,  every  two  months,  or  a  proportionate  part  in  case  of  over-sub- 
scription: 


"Name. 

Address. 

of  Shares. 

to  be  Paid 

B.  D.  Greene. 

50  Broadway. 

1,000 

35,000 

I.  L.  Pierson. 

Care  Adolph  Boissevaln  &  Co., 

Amsterdam. 

500 

17,500 

Robert  Fleming, 

Care  Maltland,  Phelps  &  Co., 

Per  E.  D.  S. 

New  York. 

500 

17,500 

W.  M.  Chauvenet. 

St.  Louis,  709  Pine  St 

100 

3,500 

Samuel  BeU,  Jr. 

208  So.  4th  St. 

100 

3,500 

H.  M.  Sill. 

Schwl  Lave,  GtiL 

100 

3.500 

W.  W.  McKee. 

Catasauqua. 

200 

7,000 

J.  W.  Fuller. 

** 

Chas.  H.  Audon. 

100 

3,500 

A.  P.  Berlin, 

Per  E.  D.  S. 

Slatington,  Pa. 

100 

3,500 

F.  F.  Vandervoort 

Phg.,  Pa. 

100 

3,500 

M.  E.  Olmstead, 

Per  E.  D.  S. 

Harrisburg. 

200 

7,000 

Paul  Thompson. 

206  So.  4th  St 

50 

1,750 

E.  J.  Collins. 

Bullitt  Building. 

100 

8,500' 

The  Sigua  Syndicate  did  not  sign  this  agreement,  nor.  so  far  as  appears, 
was  It  or  any  agreement  to  sell  ever  signed  by  any  of  the  members  of  s  ich 
subsyndieate  or  pool.  All  of  these  transactions  occurred  before  any  certificate 
of  stock  had  been  made  out  by  the  company.  On  July  8,  1890,  three  certifi- 
cates were  made  out  to  E.  D.  Smitli,  trustee,— two  each  for  10,000  shares  full 
paid,  and  one  for  29,095  shares  65  per  cent,  paid,  and  were  issued  to  him  on 
that  day.  Thereupon,  and  on  the  same  day,  he  delivered  back  two  of  these 
(one  of  the  10,000  share  certificates  and  the  29.995  share  certificate),  indorsed 
with  a  statement  to  whom  the  shares  should  be  transferred.  Transfers  were 
thereupon  made  upon  the  books  of  the  company,  and  stock  certificates  pre- 
pared in  conformity  to  such  list.  Two  certificates  were  made  out  in  the  name 
of  defendant,  covering  his  half  share  under  the  original  syndicate  agreement 
and.  In  addition,  one  for  600  and  one  for  400  shares. 

It  will  be  observed  that  defendant's  name  is  subscribed  to  the  agreement  of 
purchase  for  1,000  shares.  He  accepted  600  of  these,  took  stock  certificate 
therefor,  and,  so  far  as  appears,  has  responded  to  any  calls  thereon.  It  is 
as  to  the  balance  only — 4(K)  shares— that  dispute  has  arisen.  Tlie  defendant 
admits  his  signature  to  this  document;  his  contention,  briefly  stated,  being 
that  he  signed  upon  an  express  understanding  with  the  representative  of  the 
sellers  that  he  was  to  take  only  such  part  of  the  1,000  shares  as  he  could  find 
outside  purchasers  for;  that  he  notified  Smith,  the  representative  of  the  seller, 
and  also  notified  the  president  of  the  company,  that  he  had  been  able  to  place 
only  600  shares,  and  would  take  only  that  quantity,  and  th.it  his  contention 
as  to  the  number  of  shares  of  stock  which  should  be  thus  allotted  to  him 
was,  so  far  as  he  knew,  always  acquiesced  in  by  the  company.  He  insists 
that  he  did  not  know  these  400  shares  had  ever  been  transferred  to  him  on 
the  books,  and  that  he  never  authorized  or  acquiesced  in  such  transfer. 

Upon  the  first  trial  of  tlie  action  the  case  went  to  the  Jury,  and  plaintiff  re- 
covered verdict  for  the  full  amount.  Upon  appeal  to  this  court  Judgment  was 
reversed.  The  opinion  is  reported,  but  not  in  full,  as  Greene  v.  Iron  Co.,  in 
22  C.  C.  A.  636,  76  Fed.  947. i  Upon  the  new  trial  two  specific  questions  were 
put  to  the  Jury  and  upon  their  answers  being  received  verdict  was  directed  for 
defendant. 


1  See,  for  a  full  report  of  this  case,  88  Fed.  203. 
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Howard  A.  Ta jlor,  for  plaintiff  in  error. 
L.  Laflin  Kellogg,  for  defendant  in  error. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts).  Before  dis- 
cussing the  merits  of  this  appeal,  it  will  be  well  to  dispose  of  a  point 
of  practice  which  was  presented  upon  the  argument.  Plaintiff  in 
error  insists  not  only  that  upon  the  whole  case  it  was  entitled  to  a 
direction,  but  also  that,  if  that  be  not  so,  there  were  disputed  ques- 
tions of  fact  which  the  court  improperly  took  from  the  jury,  and  itself 
decided.  Defendant  in  error  insists  that  plaintiff  in  error  is  in  no 
position  to  raise  this  objection.  The  point  is  thus  stated  in  de- 
fendant's brief: 

"Where,  at  the  close  of  the  evidence  on  a  trial,  both  parties  ask  the  court  to 
direct  a  verdict  in  their  favor,  and  the  court  directs  a  verdict  for  one  side,  to 
which  the  other  excepts,  bnt  makes  no  request  to  go  to  the  Jury,  it  will  bt 
held  that  the  parties  have  thus  treated  the  case  as  presenting  questions  of  lai% 
only,  and,  there  being  evidence  to  support  the  ruling,  the  judgment  should  not 
be  assailed  by  showing  that  there  were  questions  of  fact  arising  on  the  evi- 
dence." 

In  support  of  this  proposition  are  cited  Provost  v.  McEncroe,  102 
N.  Y.  650,  5  N.  E.  795;  Sutter  v.  Vanderveer,  122  N.  Y.  652,  25  N.  E. 
907;  Daly  v.  Wise,  132  N.  Y.  306,  30  N.  E.  837;  Board  v.  Beal,  113 
U.  8.  227,  5  Sup.  Ct.  433;  Robertson  v.  Edelhoff,  132  U.  S.  614,  10 
Sup.  Ct.  186.  The  circumstance  that  a  party,  at  the  close  of  the 
case,  moves  the  court  to  direct  a  verdict  in  his  favor,  does  not,  of 
course,  operate  to  waive  any  right  he  may  have  to  go  to  the  jury.  Such 
motion  may  be  made,  and  most  often  is  made,  upon  the  theory  that 
some  controlling  proposition  of  law  would  require  a  decision  in  the 
party's  favor,  although  some  or  all  of  the  disputed  questions  of  fact 
were  decided  in  his  adversary's  favor.  But,  if  the  court  be  not  con- 
vinced as  to  the  soundness  of  his  proposition  of  law,  he  is  none  the 
less  entitled  to  have  his  hearing  before  the  triers  of  the  facts  upon  any 
disputed  material  issues  of  fact  in  the  case,  unless  in  some  way  or 
other  he  waives  his  right,  or  leads  the  court  to  suppose  that  he  con- 
cedes there  is  no  material  fact  in  dispute.  In  the  supposititious  case 
stated  above,  where  both  si^f s  move  for  a  direction,  and  one  motion 
is  granted  and  the  other  denied,  and  the  defeated  party  takes  an 
exception  only,  without  any  suggestion  that  there  is  some  material 
fact  in  dispute  that  should  go  to  the  jury,  the  court  is  entitled  to 
assume  that  he  concedes  there  is  nothing  material  for  the  jury  to 
pass  upon.  But  the  case  at  bar  is  a  very  different  one  from  that  to 
which  the  authorities  are  cited.  The  proofs  being  closed,  both  sides 
moved  for  the  direction  of  a  verdict,  but  the  court  denied  both  mo- 
tions. Two  dispositions  of  the  case,  and  two  only,  were  then  possi- 
ble: A  juror  might  have  been  drawn,  or  the  case  given  to  the  jury. 
When  cases  are  given  to  juries,  it  is  the  usual  practice  to  require 
them  to  give  a  general  verdict  upon  all  the  evidence.  Until  they 
were  in  some  way  notified  that  a  special  verdict  would  be  required, 
both  sides,  their  motions  being  denied,  were  entitled  to  assume  that 
the  verdict  was  to  be  a  general  one  on  the  whole  case.     Thereupon 
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the  court  alinounced  that  it  was  going  to  leave  one  question  only  to 
the  jury,  namely,  "to  find  whether  there  was  an  agreement  between 
the  defendant  and  Smith,  as  trustee  for  the  syndicate,  by  which 
Greene  was  to  become  an  out  and  out  purchaser  of  1,000  shares,  or 
whether  it  was,  in  substance,  as  the  defendant  claims,  that  he  was 
only  to  take  such  shares  as  he  could  dispose  of."  "Then,"  added 
the  court,  "when  that  finding  is  in  the  case,  I  will  direct  a  verdict 
either  one  way  or  the  other."  To  this  plaintiff  duly  excepted.  When 
the  court  announced  its  decision  to  send  only  one  question  to  the 
jury,  it  necessarily  announced  its  decision  to  withdraw  all  other  dis- 
puted material  questions  of  fact  from  the  consideration  of  the  jury, 
^nd  under  the  exception  to  such  a  disposition  of  the  case  plaintiff  in 
error  would  be  entitled  to  contend,  as  to  any  material  question  of 
fact,  that  it  was  improperly  withdrawn  from  the  jury.  We  find  no 
force,  therefore,  in  this  preliminary  objection.     . 

Upon  the  first  trial,  the  court  left  it  to  the  jury  to  say  upon  all 
the  evidence  in  the  case  whether  defendant  ever  became  a  stockholder 
of  plaintiff,  directing  their  attention  particularly  to  later  transactions 
between  defendant  and  the  oflBcers  of  the  company  subsequent  to 
July  1,  1890.  As  to  the  agreement  of  purchase, — the  second  agree- 
ment, supra, — ^however,  it  gave  the  jury  distinctly  to  understand  that 
under  its  terms  Greene  succeeded  to  the  rights  and  obligations  of 
those  from  whom  the  1,000  shares  were  to  come,  and  that  to  relieve 
himself  therefrom  he  would  have  to  show  in  some  way  that  he  had 
been  released  and  discharged.  The  jury  were  told  that  among  the 
"undisputed  facts  in  the  case"  were  "Greene's  purchase  of  one  thou- 
sand shares,"  and  "his  liability  to  pay  therefor  unless  he  was  some- 
how released."  This  court,  upon  appeal,  reached  a  different  conclu- 
sion as  to  this  second  agreement.  We  held  that  when  it  was  signed 
"the  syndicate  did  not  have  legal  title  to  the  shares,  because  they  had 
not  at  the  time  been  transferred  to  the  syndicate  upon  the  books 
of  the  company."  We  might  have  added — certainly  upon  the  evi- 
dence now  before  us  it  stands  uncontradicted — that  the  opening  dec- 
laration of  the  agreement  is  a  misstatement.  "Th^  undersigned" 
did  not  by  tbat  paper,  nor  by  any  other  paper,  nor  orally,  nor  in  any 
way,  "agree  with  the  Sigua  Syndicate  to  purchase  from  them"  the 
shares  referred  to.  It  is  true  that  E.  D.  Smith,  who  was  the  trustee 
of  the  Sigua  Syndicate,  solicited  subscriptions  to  the  paper;  but 
he  himself  says — and  he  was  plaintiff's  witness — that  the  shares  he 
was  trying  to  dispose  of  were  the  shares,  not  of  the  syndicate,  but  of 
individual  members,  who  had  formed  a  pool  to  get  rid  of  their 
stock.  Why  the  paper  was  so  phrased  as  to  delude  the  unwary  sub- 
scriber into  the  belief  that  he  was  dealing  with  the  Sigua  Syndicate, 
and  not  with  the  individuals  who  were  seeking  to  unload  before  a 
call,  does  not  appear,  but  may  be  surmised.  This  (ronrt  further  held 
that  it  was  merely  an  executory  engagement  for  the  purchase  of 
shares,  which,  if  it  had  been  valid,  would  have  rendered  def(»iidant 
liable  in  damages  upon  his  failure  to  perform;  but  not  a  present  con- 
tract of  purchase.  Moreover,  we  held  that  it  was  not  a  valid  contract 
for  want  of  consideration;  that,  if  the  syndicate  had  refused  to  trans- 
fer the  shares  to  defendant,  and  he  had  sought  redress  for  his  dam- 
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ages,  it  would  have  been  a  complete. answer  to  his  action  that  there 
was  no  promise  on  the  part  of  the  syndicate  to  transfer  to  him  any 
shares.  A  like  answer  might  have  been  made  even  by  the  individual 
members  of  the  pool;  while,  as  ai»i>ears  by  the  record  now  before 
the  court,  the  8igua  Syndicate  nught  truthfully  defend  upon  the  suf- 
ficient ground  that  it  never  had  anything  to  do  with  the  record  agree- 
ment in  any  way,  shape,  or  manner,  its  name  being  used  merely  as  a 
figurehead  by  a  man  who  showed  no  authority  to  act.  Finally,  we 
suggested  that  the  agreement  might  perhaps  be  construed  as  a  "uni- 
lateral contract  *  *  *,  in  effect  a  request  or  proposal  to  th<- 
promisee,  in  which  it  is  not  necessary  that  the  consideration  should 
exist  at  the  time  of  makitag  the  promise,  and  when,  if  the  promisene 
acts  upon  the  promise,  it  becomes  obligatory;  but  in  this  class  of 
contracts  the  promisor  may  always  retract  before  performance  by  the 
promisee,  and  in  the  intermediate  time  the  promise  is  inert."  Wheth- 
er the  agreement  in  this  case  was  to  be  thus  construed  we  did  not  con- 
sider, "inasmuch  as  the  defendant  retracted  his  promise  before  the 
shares  were  transferred  to  him."  For  these  reasons  we  reversed  the 
former  judgment,  stating  that  it  was  error  for  the  trial  judge  not  to 
direct  a  verdict  for  the  defendant.  The  views  heretofore  expressed 
in  this  court  as  to  the  nature  and  effect  of  the  agreement  called  for 
reversal,  but  we  were  probably  in  error  in  holding  that  the  trial  judge 
should  have  directed  a  verdict  for  defendant  The  evidence  that 
"defendant  retracted  his  promise  before  the  shares  were  transferred 
to  him"  was  that  of  Greene  himself,  and  the  testimony  of  a  party  on 
a  material  issue  should  always  be  submitted  to  the  jury,  even  though 
uncontradicted,  if  his  adversary  so  request. 

In  some  important  respects  the  case  made  upon  the  second  trial  is 
different  from  that  under  the  evidence  as  admitted  upon  the  first 
trial,  and  examined  on  the  first  appeal.  Plaintiff's  own  evidence 
shows  that  the  written  document,  known  as  the  "agreement  of  pur- 
chase," and  whose  construction  occupied  the  attention  of  the  court 
on  the  former  appeal,  incorrectly  expresses  the  result  of*  the  negotia- 
tions which  it  undertakes  to  record;  that  the  Sigua  Syndicate  was  not 
a  party  to  such  agreement,  nor  to  any  of  the  negotiations  that  led 
up  to  it;  that  it  never  agreed  to  sell  its  shares  to  the  subscribers  to 
such  agreement,  and  never  agreed  with  them  that  they  should  pur- 
chase, but  that  under  the  guise  of  the  Sigua  Syndicate  a  few  of  its 
members  did  undertake  to  relieve  themselves  from  liability  by  selling 
some  of  their  shares;  and  that  signatures  to  such  agreement  were 
obtained  to  accomplish  this  object.  Defendant  put  in  stronger  evi- 
dence, which  induced  the  jury  to  answer  the  questions  put  to  them, 
supra,  the  first  in  the  negative,  the  second  in  the  affirmative.  The 
questions,  therefore,  presented  on  this  writ  of  error  differ  materially 
from  those  considered  when  the  first  trial  was  under  review.  Before 
discussing  them,  it  may  be  well  to  restate  the  fundamental  proposi- 
tion set  forth  in  our  former  opinion  that  "a  person  cannot  be  consti- 
tuted a  shareholder  in  a  corporation  by  a  transfer  of  shares  without 
his  consent."  The  same  proposition  was  enunciated  by  this  court  in 
Carey  v.  Williams,  25  C.  C.  A.  227,  79  Fed.  906,  in  these  terms:  "The 
relation  of  corporation  and  stockholder  is  a  contractual  one,  and  can 
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oulj  be  created  with  the  consent,  express  or  implied,  of  both  parties." 
This  statement  by  no  means  necessarily  implies  that  the  relationship 
can  be  created  only  by  express  contract  between  the  corporation  and 
the  stockholder.  Plaintitf  in  error  is  quite  correct  in  the  suggestion 
that  this  occurs  but  rarely;  substantially  the  only  instance  being  in 
the  case  of  an  issue  of  treasury  stock.  In  the  case  of  a  transfer  of 
stock  there  is  either  a  contract  between  transferror  and  transferee, 
whereby  the  latter  acquires  the  rights  of  the  former,  or  there  is  a 
gift,  defined  by  some  authorities  as  an  executed  contract,  which  is 
founded  on  mutual  consent,  for  the  minds  of  the  parties  must  meet 
alike  in  the  case  of  a  gift  and  of  a  contract  founded  on  consideration. 
When  the  purchaser,  donees  or  transferee  has  thus,  by  his  own  act, 
succeeded  to  the  rights  of  the  former  holder  of  the  shares,  he  has  vol- 
untarily assumed  a  relationship  to  the  corporation  which  makes  it 
the  duty  of  the  corporation  to  accept  him  as  a  stockholder,  and  to 
perfect  his  title  by  a  transfer  on  the  books,  and  makes  it  his  duty 
to  accept  such  transfer  on  the  books  and  become  a  stockholder  of 
record  whenever  the  corporation  or  the  former  holder  so  requires.  It 
seems  hardly  necessary  to  discuss  whether  this  shall  be  defined  as  an 
implied  contract  or  a  quasi  contract.  Thie  important  fact  is  that 
assent  by  the  newcomer  is  an  essential  prerequisite.  We  do  not 
understand  that  there  is  any  contention  here  that  a  man  may  be 
made  a  stockholder  by  the  mere  unauthorized  entry  of  his  name  upon 
the  books  without  his  knowledge  or  consent,  or  that  he  may,  with- 
out such  knowledge  or  consent,  be  made  a  stockholder,  even  by  act 
of  the  legislature.  It  is  contended,  however,  that  when  a  personV 
name  appears  on  the  books  as  a  stockholder,  no  matter  how  it  got 
there,  such  entry  is  prima  facie  proof  that  he  is  a  stockholder,  and 
the  burden  is  on  him  to  disprove  it.  This  proposition  was  discussed 
and  decided  contrary  to  the  contention  of  the  plaintiff  in  error  by  this 
court  in  Carey  v.  Williams,  25  C.  C.  A.  227,  79  Fed.  906.  Tli'e  cor- 
rectness of  such  ruling  is.  of  course,  questioned  in  the  case  at  bar,  and 
it  is  suggested  in  the  brief  that  "the  courts  of  the  different  states 
in  this  country  are  handing  down  decisions  every  few  months  directly 
to  the  contrary  of  Carey  v.  Williams."  We  find,  however,  on  refer- 
ring to  the  three  authorities  cited  to  this  proposition,  that  in  none 
of  tliem  is  Carey  v.  Williams  referred  to,  and  that  two  of  them  were 
decided  before  the  opinion  in  that  case  was  itself  handed  down. 
Whatever  may  be  held  elsewhere,  this  court  abides  by  its  decision  in 
Carey  v.  Williams,  being  unwilling  to  substitute  a  rule  as  to  the 
probative  force  of  such  entries  in  the  books,  which,  in  some  of  the 
cases  approving  it,  is  called  **a  rule  of  convenience,"  when  we  are 
entirely  satisfied  that  it  would  in  many  cases  prove  to  be  a  **rule 
of  injustice," — urless  constrained  to  do  so  by  controlling  authority. 
In  Carey  v.  Williams  it  was  fully  explained  why  this  court  did  not 
find  such  controlling  authority  in  Turnbull  v.  Paysou,  95  U.  S.  41S. 
Plaintiff  in  error  refei^s  to  a  later  decision  of  the  supreme  court, — Finn 
v.  Brown,  142  U.  .S.  56,  12  8up.  Ct.  136.  In  that  case  the  language 
of  Mr.  Justice  Clifford  in  Turnbull  v.  Payson  is  cited  with  approval, 
but  no  such  proposition  was  necessary  to  the  decision.  A  verdict 
had  been  directed  against  defendant  as  a  stockholder.      He  contended 
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that  he  had  a  right  to  go  to  the  jury  upon  his  owu  evidence  that  he 
knew  nothing  of  the  transfer  to  himself,  and  had  not  authorized  it. 
The  uncontroverted  facts  showed  that  50  shares  in  a  national  bank 
were  transferred  to  his  name  on  October  29th,  and  a  certificate  made 
out.  He  had  not  theretofore  owned  any  stock  in  the  bank.  On  Oc- 
tober 30th  he  was  appointed  a  director  and  vice  president.  Section 
5146,  Rev.  St.  U.  S.,  provides  that  every  director  must  own  in  his  own 
right,  during  his  whole  term  of  service,  at  least  10  shares  of  stock; 
and  that,  if  he  does  not  own  such  10  shares,  he  cannot  become  or 
continue  a  director.  Section  5147  requires  each  director,  when  ap- 
pointed or  elected,  to  take  an  oath  declaring,  inter  alia,  that  he  i» 
the  owner  in  good  faith  and  in  his  own  right  of  the  requisite  number 
of  shares.  In  the  absence  of  proof  to  the  contrary,  the  supreme 
court  held  that  it  must  be  presumed  defendant  took  such  oath  before 
he  acted  as  director.  On  November  21st,  at  a  directors'  meeting  at 
which  defendant  was  present  and  voting,  the  resignation  of  the  cash- 
ier was  accepted,  and  defendant,  as  vice  president,  was  authorized  to 
act  as  cashier  until  a  new  cashier  should  be  regularly  appointed. 
Thereafter,  and  until  the  bank's  failure  in  January  ensuing,  he  acted 
under  such  authorization  as  cashier.  Section  5210  provides  that  "the 
president  and  cashier  of  every  national  banking  association  shall 
cause  to  be  kept  at  all  times  a  full  and  correct  list  of  the  names  and 
residences  of  all  the  shareholders  ♦  •  •  and  the  number  of 
shares  held  by  each."  In  view  of  these  facts,  it  is  not  surprising  that 
the  supreme  court  held  that  defendant  "must  be  presumed  conclu- 
sively" to  have  had  knowledge  of  what  the  books  showed  as  to  his 
holding  of  stock,  and  to  have  assented  thereto. 

The  next  question  for  consideration  is  whether,  as  the  case  is 
presented  here,  taking  the  contract  between  Smith  and  Greene  as 
the  jury  found  it,  there  was  any  authority  for  the  transfer  of  the 
400  shares  to  him  on  the  books  of  the  company.  The  entries  in  the 
books  were  made  under  Smith's  direction.  To  what  extent  was  that 
direction  authorized?  As  to  166|  shares  of  full  paid  and  500  shares 
of  65  per  cent,  paid  stock  (being  a  one-half  share  in  the  syndicate), 
he  had  Greene's  express  written  agreement  to  accept  the  same  from 
the  Sigua  Iron  Company.  As  to  the  1,000  shares,  he  had  the  express 
written  agreement  of  one  or  more  of  the  other  members  of  the  Sigua 
Syndicate  to  accept  the  same  from  the  Si^ua  Iron  Company,  and, 
in  the  absence  of  anything  more,  he  should  have  directed  transfer 
to  them.  As  to  a  part  of  those  1,000  shares,  however,  he  had,  as 
agent  for  the  persons  who  had  originally  agreed  to  take  them,  ef- 
fected a  sale  to  Greene,  and  such  of  them  as  were  so  sold  he  might 
properly  have  transferred  to  Greene's  name,  because  by  buying  them 
Greene  assented  to  such  transfer.  But  as  to  any  shares  not  so  sold. 
Smith  had  no  authority  to  make  such  transfer,  and  the  only  shares 
included  in  the  sale  were  those  which  Greene  might  be  able  to  dis- 
pose of  to  others.  The  evidence  warrants  the  finding  that  600  shares 
were  thus  disposed  of,  but  upon  the  theory  of  defendant  in  regard 
to  the  second  contract,  which  the  jury  found  to  be  correct,  we  do  not 
find  in  the  record,  as  to  the  400  shares,  any  contract  of  the  defendant 
whereby  he  assented  to  their  transfer  to  him,  or  any  authorization 
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by  him  to  Smith  of  a  transfer  to  him.  We  must  conclude,  therefore, 
that  the  mere  entry  of  his  name  in  the  books  and  on  the  certificate 
for  these  400  shares  did  not  make  him  a  shareholder  as  to  them. 
It  does  not  follow,  however,  as  matter  of  law,  that  he  was  not  a 
shareholder  when  this  auction  was  commenced.  Although  the  mere 
transfer  of  stock  on  the  books  of  the  corporation  to  the  name  of  an 
individual  without  his  knowledge  or  consent  imposes  no  liability, 
nevertheless,  "if,  after  the  transfer,  he  in  any  way  approved,  ratified, 
or  acquiesced  in  such  transfer,"  he  will  be  held  "liable  to  be  treated 
as  a  shareholder."  Keyser  v.  Hitz,  133  U.  S.  149,  10  Sup.  Ct.  290. 
Whether  Greene  knew  that  these  400  shares  had  been  transferred 
to  him,  and  stood  in  his  name  on  the  books,  and  whether,  knowing 
that  to  be  so,  he  took  any  steps  to  have  them  retransferred  to-  the 
persons  to  whom,  under  the  original  syndicate  agreement,  they  prop- 
erly belonged,  or  "approved,"  "ratified,"  or  "acquiesced  in"  the  trans- 
fer to  himself,  were  all  questions  of  fact,  and,  if  there  was  conflicting 
evidence  thereon,  it  was  for  the  jury  to  determine  them.  On  the 
one  side,  defendant  testified  that  he  never  saw  the  certificate  for 
the  400  shares,  or  knew  about  its  being  in  his  name  on  the  books. 
It  appeared  otherwise  than  by  his  testimony  that  on  July  8th  he 
wrote  to  the  treasurer,  inclosing  check  for  an  assessment  on  600 
shares  (additional  to  his  original  066),  and  stating  that  the  other 
400  shares  subscribed  by  him  had  been  taken  by  friends  whom  he 
might  not  see  before  going  away  (he  left  for  Europe  in  July,  and 
returned  in  August),  but  that  as  soon  as  he  returned  he  would  see 
them,  and  send  in  their  names;  that  upon  his  return  he  informed 
the  president  of  the  company  that  these  friends  would  not  take  the 
400  shares,  and  that  he  could  not  place  it;  that  thereafter  he  was 
never  called  on  for  any  assessment  (and  there  were  several  of  them) 
on  these  400  shades;  that  in  subsequent  treasurer's  reports  and  at 
directors'  meetings  they  were  listed  as  "unplaced  stock";  and  that, 
when  a  request  for  payment  was  ordered  by  the  directors  to  be  made 
on  "delinquent  subscribers,"  his  name  was  not  included  on  the  list, 
and  no  such  request  was  made  as  to  these  400  shares.  On  the 
other  hand,  it  appears  that  from  the  date  of  organization  (May  20, 
1890)  until  April  11,  1892,  he  was  himself  a  director.  We  do  not 
hold  that,  as  matter  of  law,  it  is  therefore  to  be  conclusively  pre- 
sumed that  he  knew  his  name  stood  in  the  stock  certificate  book  as 
the  holder  of  the  400  shares  named  in  the  unissued  certificate.  The 
case  at  bar  differs  materially  from  Finn  v.  Brown,  supra.  But  it 
certainly  was  a  circumstance  proper  to  be  considered  by  the  jury 
when  weighing  his  own  testimony  as  to  his  ignorance  of  the  fact. 
It  also  appeared  that  at  the  very  directors'  meeting  at  which  the 
400  shares  were  reported  as  part  of  the  2,120  "unplaced  stock"  it  was 
identified  as  "B.  D.  Greene,  400  shares."  Without  expressing  any 
opinion  as  to  the  weight  of  the  evidence  pro  and  con  touching  knowl- 
edge and  acquiescence,  we  are  satisfied  that  there  was  suflBcient  con- 
flict upon  the  question  to  call  for  its  submission  to  the  jury;  and 
in  withdrawing  it  from  their  consideration,  by  submitting  to  them 
the  single  question  as  to  the  making  of  the  contract  over  plaintiff's 
exception,  we  are  of  the  opinion  that  there  was  error  requiring  a 
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reversal  and  a  new  trial.  A  similar  question  was  submitted  to  the 
jury  on  tlie  first  trial,  but  under  instructions  that  the  evidence 
showed  that  defendant  had  actually  purchased  the  400  shares,  and 
was  to  be  held  liable  thereon  unless  he  showed  that  he  had  been 
released.  Why  this  was  error  has  been  already  pointed  out.  On 
the  facts  as  they  stand  on  this  record,  with  the  answer  of  the  jury  ta 
the  questions  put  to  them,  the  burden  would  not  be  upon  defendant 
to  show  that  he  had  been  released,  but  on  plaintiff  to  show  that  de- 
fendant knew  he  was  entered  as  a  shareholder,  and  acquiesced  there- 
in by  i)ermittin|?  the  entry  to  stand  with  no  effort  to  alter  it. 

Plaintiff  in  error  insists  that  there  is  no  distinction  between  the 
case  at  bar  and  Hawkins  v.  GJenn,  131  U.  S.  319.  9  Sup.  Ct.  739,  where 
a  verdict  was  directed  in  favor  of  the  trustee  of  the  corporation 
against  the  stockholder.  In  the  case  at  bar,  however,  there  is  no 
pretense  that  defendant  was  an  original  subscriber  as  to  the  shares 
in  controversy.  lie  obtained  them,  if  at  all,  from  a  prior  owner; 
and  only  to  the  extent  to  which  he  contracted  to  take  such  shares 
did  he  give  his  assignor  authority  to  have  them  transferred  to  him. 
In  Uawkius  v.  Glenn,  however,  the  defendant  contracted  directly 
with  the  company.  He  was  an  original  subscriber  in  his  own  name 
for  250  shares.  It  was  undisputed  that  he  knew  the  shares  stood  in 
his  name,  for  the  certificates,  made  out  in  his  name  only,  were  sent 
to  and  received  by  him,  and  never  returned. 

It  is  desirable  that  the  other  assignments  of  error  which  have  been 
argued  here  should  be  disposed  of,  so  as  to  eliminate  as  many  ques- 
tions as  possible  from  the  next  trial  of  the  action.  It  is  contended 
that  there  was  error  in  admitting  evidence  to  vary  the  terms  of  the 
written  instrument  referred  to  above  as  the  "agreement  of  purchase.'' 
Some  question  is  raised  as  to  whether  plaintiff's  counsel  had  not 
waived  the  right  to  object  by  himself  introducing  evidence  thereon. 
It  is  not  by  any  means  clear  on  the  record  that  he  did  so.  The  evi- 
dence he  produced  was  put  in  at  the  close  of  the  examination  of  a 
witness  who  was  about  to  leave  town,  and  counsel  expressly  stated 
that  it  was  out  of  order,  and  in  rebuttal,  should  defendant  himself 
give  evidence  tending  to  vary  the  terms  of  the  written  instrument. 
Moreover,  the  evidence  thus  offered  by  plain  I  iff  did  not  tend  to  vary 
the  terms  of  the  written  instrument,  but  the  reverse.  However, 
it  is  not  necessary  to  pass  upon  this  point.  Assuming,  for  the  sake 
of  the  argument,  that  the  plaintiff's  exception  was  timely,  and  that  it 
had  not  been  waived  by  his  previous  conduct  of  the  case,  it  was.  In 
our  opinion,  unsound.  The  true  rule  is  aptly  expressed  by  the  court 
of  appeals  of  this  state  in  Lee  v.  Adsit,  37  N.  Y.  78,  as  follows: 

"The  rule  that  parol  extrinsic  evidence  shall  not  be  received  to  contradict 
or  vary  a  contract  which  Is  in  writing  applies  only  in  controversies  between 
the  parties,  promisor  and  promisee  In  such  contract.  ♦  ♦  ♦  The  writing  is 
not  conclusive  as  between  one  of  the  contracting  parties  and  a  third  person. 
This  doctrine  Is  asserted  In  a  multitude  of  authorities,  but  In  many  instances 
It  Is  accompanied  by  remarks  from  which  it  might  be  contended  that  the  prlvi 
lege  of  explaining  the  written  document  was  not  accorded  to  him,  who  was 
a  party  to  it,  but  only  to  his  adversary.  1  Greenl.  Ev.  §  279;  New  Berlin  v. 
Norwich,  10  Johns.  230;  Evans  v.  Wells,  22  Wend.  345.  But  it  is  not  so  con- 
fined.   According   to  Co.   Litt.   352a,   'every   estoppel  ought   to  be  reciprocal 
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that  Is  to  bind  both  parties,  and  this  Is  the  reason  that  regularly  a  stranger 
shall  neither  take  advantage  of  or  be  bound  by  an  estoppel.'  To  this  effect, 
see  Jewell  v.  Harrington,  19  "NVend.  472;  Sparrow  v.  Kingman,  1  N.  Y.  240. 
*  ♦  ♦  In  Reynolds  v.  Magness,  24  N.  C.  30,  after  stating  the  general  rule, 
and  that  it  applies  only  as  between  the  parties,  and  not  to  strangers,  Judge 
Gaston  says:  *They  [the  strangers]  are  at  liberty  to  show  that  the  written 
Instrument  does  not  disclose  the  full  or  true  character  of  the  transaction. 
And,  If  they  be  thus  at  liberty,  when  contending  with  a  party  to  the  transac- 
tion, he  must  be  equally  free  when  contending  with  them.  Both  must  be  bound 
by  this  [conventional  law]  or  neither.* " 

And  the  same  court  has  since  reiterated  the  same  rule. 

'Third  persons  are  not  precluded  from  proving  the  truth,  however  contra- 
dictory to  the  written  statements  of  others.  Strangers  to  the  Instrument,  not 
having  come  Into  this  agreement,  are  not  bound  by  it,  and  may  show  that  it 
does  not  disclose  the  vei*y  truth  of  the  matter.  And  as.  In  a  contention  between 
a  party  to  an  instrument  and  a  stranger  to  It,  the  stranger  may  give  testimony 
by  parol  differing  from  the  contents  of  the  Instrument,  so  the  party  to  It  is 
not  to  be  at  a  disadvantage  with  his  opponent,  and  he,  too,  in  such  case,  may 
give  the  same  kind  of  testimony."  McMaster  v.  Insurance  CJo.,  55  N.  Y.  222. 
And  to  the  same  effect,  Dempsey  v.  Kipp,  61  N.  Y.  462;  Lowell  Mfg.  Co.  v. 
Safeguard  Fire  Ins.  Co.,  88  N.  Y.  591. 

Exception  was  reserved  as  to  evidence  tending  to  show  notification 
to  the  company  subsequent  to  July  9th  that  defendant  had  not  placed 
the  shares,  and  would  not  take  them.  If  the  case  stood  as  it  did  on 
the  first  trial,  the  agreement,  being  an  executory  one, — an  offer  to 
purchase  1,000  shares,^which  would  have  become  binding  upon  the 
promisor  if  the  promisee  acted  before  the  offer  was  retracted,  this 
date  would  be  of  much  impoii:ance,  since  it  was  on  July  9th  that  the 
promisee  transferred  the  stock.  Subsequent  retraction  by  the  defend- 
ant would  have  availed  nothing,  and  evidence  thereof  would  have 
been  immaterial  and  irrelevant.  But  in  the  shape  the  case  took  upon 
the  second  trial  the  evidence  was  admissible  upon  the  question  wheth- 
er or  not  defendant  knew  that  he  was  entered  on  the  books  as  a  stock- 
holder, and  acquiesced  in  such  entry.  And  on  the  same  theory  the 
reports  of  the  treasurer  and  the  minutes  of  directors'  meetings  were 
competent  evidence.  The  judgment  of  the  circuit  court  is  reversed, 
and  cause  remanded  for  a  new  trial. 


(88  Fed.   217.) 

McDOTTGALI.  v.  HAZELTON  TRIPOD-BOILER  CO.  et  al. 

HAZELTON  TRIPOD-BOILER  CO.  et  al.  v.  McDOIIGALIi. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    July  5,  1898.) 

Nos.  537,  538. 

Corporations— AuTHouiTY  of  President— Estoppel. 

A  corporation,  which  by  resolution  has  empowered  its  president  to 
pledge  a  contract,  under  which  money  is  due  it,  as  collateral  security  for 
money  borrowed,  cannot  claim  that  the  terms  of  the  pledge  made  by  the 
president  are  In  excess  of  the  authority  conferred  on  him.  when  at  the  timn 
of  the  pledge  it  was  cognizant  of  all  the  particulars  thereof,  and  received 
the  money  borrowed,  and  gave  no  sign  of  repudiating  the  transaction. 
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2.  Same. 

A  pledgor  cannot  object  that  a  sale  of  the  thing  pledged  by  one  acting 
as  agent  of  the  pledgee  was  unauthorized  by  the  latter,  wheu  it  appears 
that  such  agent  acted  upon  an  assumption  of  authority,  and  that  the 
pledgee  was  aware  of  the  sale,  and  never  made  any  objection  to  it. 
8.  Pledge— 8alk  by  Pledgee— I^otice. 

A  pledgee,  authorized  by  the  terms  of  the  pledge  to  sell  the  securities 
without  notice  to  the  pledgor,  is  not  bourd  to  notify  the  pledgor  of  the 
grounds  on  which  he  exercises  the  power  of  sale. 

4.  Bills  and  Notes— Maturity— Dkmand. 

When  a  note  is  made  payable  five  days  after  demand,  an  express  demand 
in  explicit  terms  is  not  in  all  cases  and  for  all  purposes  necessary.  If 
the  payee  signifies  to  the  maimer  his  desire  for  payment  in  such  manner 
as  to  be  tlie  equivalent  of  a  request,  this  is  sufficient 

5.  Same— Ekfect  op  Sale. 

A  .sale  of  collateral  by  the  pledgee  pursuant  to  the  terms  of  the  pledge 
conveys  the  entire  interest,  so  that  the  pledgor  is  not  entitled,  as  against 
the  purchaser,  to  a  surplus  realized  by  him  beyond  the  amount  for  which 
the  pledge  was  made. 

6.  Same— Expenses  op  Realizing  on  Pledged  Security. 

A  corporation,  claiming  money  under  a  contract,  after  instituting  suit 
thereon,  pledged  the  contract  with  a  third  person  as  collateral,  but  con- 
tinued to  prosecute  the  suit  in  its  own  name,  with  a  view  of  realizing  for 
itself  a  surplus  above  the  amount  of  the  debt  secured  by  the  pledge. 
After  it  obtained  decree,  one  who  had  purchased  tlie  contract  from  the 
pledgee  under  his  power  of  sale  intervened,  and  claimed  the  proceeds  of 
the  decree.  Held,  that  the  pledgor  was  not  entitled  to  be  repaid  out  of  the 
fund  the  expenses  incurred  in  prosecuting  the  suit. 

7.  Attorney  and  Client— Lten  por  Services. 

The  rule  giving  attorneys  and  solicitors  a  lien  upon  the  recovery  for  com- 
pensation for  their  services  extends  also  to  expenses  incurred  in  rendering 
the  services. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Tennessee. 

The  original  bill  In  this  cause  was  filed  on  January  21,  1892.  by  the  Hazelton 
Tripod-Boiler  Company  against  the  Citizens*  Street-Railroad  Company  for  the 
purpose  of  obtaining  a  decree,  and  enforcing  a  mechanic's  lien  upon  a  lot  in 
Memphis  on  which  were  the  steam  power  and  machinery  by  which  the  rail- 
road company  operated  its  railway  system.  The  amount  for  which  a  decree 
and  the  enforcement  of  the  lien  were  prayed  was  the  sum  of  ?17,000,  and 
some  interest:  the  principal  sum  being  the  purchase  price  for  three  steam 
boilers  furnished  by  the  boiler  company,  a  corporation  located  at  Chicago,  to 
the  railroad  company,  a  corporation  doing  business  at  Memphis,  for  the  pur- 
pose of  supplying  the  latter  with  power.  The  contract  between  the  compa- 
nies, under  which  the  boilers  were  supplied,  had  been  made  in  April,  1M)1, 
and  the  boilers  were  set  up  during  that  year;  but  the  purchase  price,  though 
in  terms  due  some  time  previous  to  the  filing  of  the  bill,  had  not  been  paid,— 
the  railroad  company  having  refused  payment  upon  the  ground  that  the  boU- 
ers  were  defective,  and  not  in  conformity  with  the  contract.  Upon  thi?  filing 
of  the  bill  the  railroad  company  appeared  and  answered;  setting  up  the  faulty 
execution  of  the  contract  on  the  part  of  the  boiler  company  in  defense,  and 
further  alleging  that  the  contract  itself,  in  respect  to  the  purchase,  was  modi- 
fied by  a  further  stipulation  that  it  should  not  exceed  the  cost  of  construc- 
tion. On  June  G,  1892,— a  few  months  after  filing  the  bill,— the  boiler  company, 
being  in  need  of  funds,  borrowed  $10,000  from  George  Linyard,  of  New  Yorli, 
and  gave  him  its  promissory  note  therefor,  with  interest;  therein  also  pledging 
the  boiler  company's  interest  in  the  contract  with  the  railroad  company  above 
set  forth.  This  instriunent  was  in  the  language  following: 
'•$10,000.  Chicago,  Illinois,  June  6th,  1892. 

*'Five  days  after  demand,  for  value  received,  we  promise  to  pay  to  the  order 
of  ourselves  the  sum  of  ten  thousand  dolUirs,  at  our  office,  1410  Manhattan 
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Building,  with  interest  at  the  rate  of  six  per  cent,  per  annum  after  date;  hav- 
ing deposited  with  said  legal  holder  of  same,  as  collateral  security,  our  con- 
tract with  Citizens'  Stree^Railroad  Company  of  Shelby  County,  Tennessee, 
Memphis,  Tennessee,  dated  April  15,  1891,  and  accepted  May  2,  1891,  which 
we  hereby  give  the  said  legal  holder  of  said  note,  his  agent  or  assignee,  au- 
thority to  sell,  or  any  part  thereof,  on  the  maturity  of  this  note,  or  at  any  time 
thereafter,  or  before,  in  the  event  of  said  securities  depreciating  in  value  in 
the  opinion  of  said  legal  holder  of  said  note,  at  public  or  private  sale,  at  the 
discretion  of  said  legal  holder  of  said  note,  his  assignee,  without  advertising 
the  same  or  demanding  payment,  or  giving  us  any  notice,  and  to  apply  so 
much  of  the  proceeds  thereof  to  the  payment  of  this  note  as  may  be  neces- 
•ary  to  the  same,  with  all  interest  due  thereon,  and  also  to  the  payment  of  all 
expenses  attending  the  sale  of  the  said  collateral,  including  attorney's  fees; 
and  in  case  the  proceeds  of  the  sale  of  the  said  collateral  shall  not  cover  the 
principal,  interest,  and  expenses,  we  promise  to  pay  the  deflt-iency  forthwith, 
after  such  sale.  Hazel  ton  Tripod-Boiler  Co., 

''By  0.  B.  Holmes,  President." 

In  October,  1892,  as  LInyard  alleges,  he  sent  this  instrument  to  L.  H.  Bis- 
bee,  one  of  the  solicitors  for  the  boiler  company  in  the  then  pending  suit,  with 
instructions  to  collect  It,  and,  after  paying  Linyard  what  was  due  him,  to 
pay  the  balance  to  the  boiler  company.  In  December  following,  the  boiler 
company,  having  become  insolvent,  made  an  assignment  for  the  benefit  of  Its 
creditors  to  G.  W.  Griffin,  as  trustee;  and  he  subsequently  became  a  party 
to  the  suit,  as  co-complainant  The  taking  of  proof,  and  other  preliminary 
matters,  prolonged  the  suit  for  several  years.  In  November,  1894,  Linyard 
tendered,  and  by  leave  of  the  court  filed,  a  supplemental  bill,  so  called,  alleging 
his  acquisition  of  the  note  and  pledge  above  mentioned,  that  he  had  sent  the 
instrument  to  Blsbee,  as  above  stated;  that  Blsbee  had  not  collected  the  note, 
and  had  refused  to  return  it  to  Linyard  on  the  latter's  request;  that  he  had 
therefore  revoked  Blsbee's  authority;  and  he  prayed  that  the  proceeds  of  the 
8uit  should  first  be  applied  in  satisfaction  of  the  note.  To  this  bill  the  boiler 
company  and  Griffin,  assignee,  were  made  defendants,  and  they  answered,  ad- 
mitting the  substantial  allegations  of  the  bill.  During  the  progress  of  the 
suit,  and  after  considerable  proof  had  been  taken,  the  case  was  brought  on  for 
hearing;  and  the  court,  apparently  being  In  doubt  whether  the  contract  for 
the  boilers  was  modified  to  the  extent  that  the  price  should  not  exceed  their 
actual  cost,  ordered  a  reference  to  the  master  to  ascertain  and  report  what 
that  cost  was.  This  duty  was  performed  by  the  master,  but,  as  it  was  finally 
held  by  the  court  that  the  decree  should  be  for  the  contract  price,  further  ref- 
erence to  that  report  Is  unnecessary. 

On  January  6,  1896,  Linyard,  after  having  made,  as  he  claims,  repeated  but 
ineffectual  efforts  to  realize  his  debt  by  demand  upon  the  assignee,  and  en- 
deavor to  sell  his  collateral,  finally  sold  the  contract  to  William  McDougall 
for  the  sum  of  $11,000.  On  the  17th  of  the  same  month,  Judge  Hammond, 
who  had  heard  the  case,  filed  an  opinion  ordering  a  decree  in  favor  of  the 
boiler  company  for  the  amount  specified  by  the  contract,  with  Interest.  72 
Fed.  317.  A  few  days  thereafter,  McDougall  made  application  to  the  court 
for  leave  to  file  a  supplemental  bill  setting  up  the  transfer  to  him  of  the  sub- 
ject-matter of  the  suit,  and  praying  that  the  decree  might  be  entered  in  his 
favor.  Leave  to  file  this  bill  was  postponed  until  after  the  decree  should  be 
entered.  On  January  31st  the  final  decree  In  the  primary  controversy  for 
$18,473.37  was  entered  In  favor  of  the  boiler  company  against  the  railroad 
company,  and,  this  being  done,  McDougall's  bill  was  permitted  to  be  filed. 
Id.  325.  The  railroad  company  paid  the  amount  decreed  against  It  Into  court, 
and  this  was  turned  Into  the  registry  to  await  the  determination  of  the  claims 
upon  it  set  up  by  various  parties.  The  boiler  company,  u^on  grounds  stated 
in  the  opinion,  claimed  that  the  pledge  of  the  collateral  in  the  note  was  un- 
authorized, and,  further,  that  the  sale  by  Linyard  to  McDougall  was  Inopera- 
tive to  convey  more  than  so  much  of  the  interest  in  the  contract  as  would 
suffice  to  pay  the  $10,000  borrowed  from  Linyard,  with  interest,  and  there- 
fore it  was  entitled  to  the  whole  of  the  decree,  or  at  all  events  to  the  surplus 
of  the  decree  after  that  debt  was  satisfied.     Bisbee  and  Metcalf  &  Walker, 
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the  counsel  who  had  conducted  the  suit  for  the  complainant,  asserted  a  lien 
upon  the  fund  for  their  services,  the  value  of  which,  upon  reference,  was 
fixed  at  $3,000;  and  1131.70  were  allowed  them  for  personal  expenses  which 
they  also  claimed.  Griffin  made  claim  for  his  personal  expenses  incurred  In 
the  progress  of  the  litigation,  which  by  like  reference  were  found  to  amount 
to  $548.62.  All  these  claims  were  denied  by  McDougall,  who  insisted  that 
the  whole  amount  of  the  decree  should  be  paid  to  him.  Upon  final  hearing. 
Judge  Clark,  who  heard  the  case  upon  these  controversies,  held  that  the  claim 
of  the  boiler  company  to  the  whole  decree  or  to  the  surplus  was  not  maintaina- 
ble; that  Bisbee  and  Metcalf  &  Walker  were  entitled  to  the  lien  claimed  by 
them  for  counsel  fees  and  expenses,-  in  the  amounts  above  stated;  and  that 
Griffin  was  not  entitled  to  be  reimbursed  for  his  personal  expenses  Incurred 
in  the  suit  A  decree  for  distribution  of  the  fund  was  entered  accordinprly. 
Some  minor  details  of  fact  are  noted  in  the  opinion  fo^owing.  The  boiler 
company  and  Griffin  appeal  from  so  much  of  the  decree  as  denies  their  respec> 
tive  claims,  and  McDougall  appeals  from  the  allowance  of  the  claims  of  Bis- 
bee and  Metcalf  &  Walker  for  counsel  fees  and  expenses. 

J.  H.  Walking,  for  McDougall. 

S.  P.  Walker,  for  Hazelton  Tripod-Boiler  Co. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  SEVERENS,  Dis- 
trict Judge. 

SEVERENS,  District  Judge,  having  stated  the  ease  as  above,  de- 
livered the  opinion  of  the  court 

The  boiler  company,  upon  its  appeal,  contests  the  right  of  Mc- 
Dougall to  take  the  whole  of  the  decree  against  the  railroad  company, 
subject  to  the  lien  of  counsel,  on  various  grounds; 

1.  It  is  urged  that  the  pledge  of  the  collateral  to  the  note  was  void 
because  in  excess  of  the  authority  conferred  upon  Holmes,  the  presi- 
dent of  the  company,  who  transacted  the  business,  by  the  board  of 
directors.  The  resolution  authorizing  him  in  terms  empowered  him 
to  assign  the  contract  to  the  holder  of  the  note,  as  security  therefor, 
and  to  authorize  such  holder  to  collect  the  amount  due  on  the  con- 
tract, to  satisfy  himself  for  the  sum  due  on  the  note,  with  interest, 
together  with  all  expenses  of  collection,  and  thereupon  to  require 
him  to  account  to  the  boiler  company  for  the  surplus.  The  note  was 
negotiable,  and  it  is  manifest  that  it  was  anticipated  that  the  note, 
with  the  collateral,  might  pass  into  other  hands  by  transfer  from 
the  original  holder.  The  collateral  was  an  incident,  and  would  pass  by 
the  transfer  of  the  debt  to  the  new  holder,  and  he  would  be  authorized 
to  take  all  appropriate  measures  for  the  collection  of  the  money  due 
on  the  contract  pledged.  Construing  the  resolution  of  the  board 
strictly,  it  might  be  doubted  whether,  if  Linyard  had  known  its  terms^ 
he  could  have  enforced  the  payment  of  the  note  by  a  sale  of  the  con- 
tract pledged.  Possibly  it  might  still  have  been  competent  for  him  to 
have  urged  that  under  the  resolution  itself  he  was  entitled  to  the 
ordinary  rights  of  a  pledgee,  which  would  have  included  the  power 
of  sale,  as  well  as  the  right  to  enforce  collection  of  it  by  suit.  But 
it  is  not  necessary  to  determine  this  question.  We  are  satisfied  that 
the  boiler  company  knew  of  the  particulars  of  the  transaction  as  it 
occurred.  Moreover,  it  received  the  money  borrowed,  and  gave  no 
sign  of  repudiating  the  means  by  which  it  had  been  obtained.  It 
knew,  and  Griffin,  the  assignee,  knew,  that  Linyard  was  for  a  consid- 
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erable  period  endeavoring  to  sell  the  pledge,  and  no  objection  to  his 
want  of  authority  to  make  such  sale  was  interposed.  In  these  circum- 
stances, it  is  evident  that  it  cannot  now  be  heard  to  disavow  the 
terms  of  the  contract  by  which  it  borrowed  the  money.  Wilson  v. 
Pauly,  18  C.  C.  A.  475,  72  Fed.  129,  and  37  U.  S.  App.  642.  It  is  further 
argued  in  support  of  this  denial  of  authority  that  the  power  to  sell 
without  notice,  if  such  power  was  given,  did  not  include  the  power 
to  sell  without  demand;  but  as  we  reach  the  conclusion,  stated  in 
discussing  another  branch  of  the  case,  that  a  sufficient  demand  was 
made,  in  the  circumstances,  we  need  not  follow  the  subject  further 
in  this  connection. 

2.  It  is  insisted  by  the  boiler  company  that  Woodbridge,  who  made 
the  sale  to  McDougall  for  Linyard,  is  not  proved  to  have  had  author- 
ity from  Linyard  to  make  it.  But,  while  it  is  true  that  there  is 
no  direct  proof  of  his  appointment  as  agent,  it  appears  that  he  had 
for  some  time  previous  to  the  sale  been  acting  professedly  for  Linyard 
in  trying  to  realize  the  debt  from  the  sale  of  the  collateral,  and  fur- 
ther that,  in  making  the  disposition  of  it  to  McDougall,  he  acted  upon 
an  assumption  of  authority  from  Linyard,  in  whose  name  he  made 
the  sale.  The  latter  came  into  the  suit  in  1894,  and  has  continued 
to  be  a  pafty  since,  although  only  nominally  such  since  the  sale  to 
McDougall  in  1896.  The  circumstances  are  such  that  it  must  be  as- 
sumed that  he  was  aware  of  the  sale  of  the  boiler  company's  contract 
to  McDougall,  and  from  his  acquiescence  in  it,  and  his  failure  to  raise 
any  objection  to  the  decree  of  the  court  disposing  of  the  proceeds  to 
McDougall,  either  before  or  after  the  decree  was  entered, — undoubt- 
edly with  his  full  knowledge, — we  think  it  may  be  fairly  inferred  that 
he  recognized  the  sale  as  one  made  for  him,  and  that  he  must  be  re- 
garded as  having  ratified  it.  Clearly,  he  would  be  bound  bv  the  or- 
ders and  decree  of  the  court  in  the  suit  to  which  he  has  been  a  party ; 
and  one  of  those  orders  was  that  permitting  McDougall  to  file  the  sup- 
plemental bill,  which  was  based  upon  the  acquisition  of  Linyard's 
rights.  We  therefore  think  there  was  no  error  in  holding  the  transfer 
to  have  been  duly  made,  so  far  as  the  question  of  the  authority  to 
make  it  is  concerned. 

3.  The  next  ground  taken  by  the  boiler  company  is  that  the  sale 
of  the  pledge  by  Linyard  was  prematurely  made.  It  is  contended  that 
it  nowhere  appears  that  the  sale  was  made  before  demand  for  pay- 
ment upon  the  ground  that  the  pledgee  regarded  the  security  as  de- 
preciating in  value.  We  know  of  no  rule  requiring  the  pledgee  to 
make  a  formal  announcement  of  the  reason  on  which  he  exercises  his 
power,  if  notice  thereof  has  not  been  stipulated  for  in  the  contract 
by  which  the  pledge  is  made.  In  this  case  notice  of  the  sale  was  ex- 
pressly waived  by  the  pledgor,  and  it  would  not  be  unreasonable  to 
hold  that  such  a  waiver  was  broad  enough  to  include  notice  of  the 
reason  for  making  it.  There  is  abundance  of  evidence  to  show  that 
the  pledgee  might  reasonably  have  regarded  his  security  as  depreciat- 
ing. It  was  the  subject  of  a  litigation  which  had  already  been  pro- 
tracted for  several  years.  It  was  being  persistently  defended,  and 
costs  and  fees  were  accumulating.  He  had  for  some  time  been  trying, 
without  success,  to  dispose  of  his  collateral,  and  had  offered  it  for 
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considerably  less  than  the  amount  due  him  on  his  note,  and  the 
boiler  company  had  become  insolvent.  We  are  disposed  to  believe 
that  Linyard,  in  these  circumstances,  regarded  his  securitA*  as  de- 
preciating, and  we  think  he  would  have  been  justified  in  selling  the 
pledge  on  that  ground.  But  we  are  also  of  opinion  that  sufficient  had 
transpired  to  effect  the  maturity  of  the  note. 

It  is  insisted  for  the  boiler  company  that  no  formal  demand  for 
payment  of  the  note  is  shown,  and  that,  as  it  was  made  payable  five 
days  after  demand,  it  had  not  matured.  It  is  no  doubt  quite  ele- 
mentary that  the  general  rule  applicable  to  an  instrument  thus  drawn 
is,  as  contended,  that  demand  of  payment  must  be  made,  in  order 
to  fix  its  maturi^.  But  an  express  demand,  in  explicit  terms,  is  not 
in  all  cases  necessary.  If  the  payee  signifies  to  the  maker,  and 
clearly  makes  known  to  him,  his  desire  for  payment,  in  such  manner 
as  to  be  the  equivalent  of  a  request,  that  is  sufficient.  A  note  in  this 
form  is  held  to  be  overdue  after  the  lapse  of  a  short  period,  varying, 
as  held  by  the  reported  cases,  from  one  to  a  few  months,  the  presump- 
tion being  that  demand  has  been  made,  and  payment  refused;  and 
upon  this  presumption  the  instrument  is  treated  as  dishonored.  Here 
the  note  had  been  outstanding  for  more  than  three  years.  The 
boiler  company  had  nothing  with  which  to  make  payment,  all  its 
property  having  been  assigned  to  Griffin ;  and  Woodbridge,  who  had 
charge  of  the  claim  for  Linyard,  was  for  several  months  in  commu- 
nication with  Griffin,  seeking  to  make  collection.  He  offered  to  take 
|ll,OpO  for  the  collateral.  Griffin  entertained  the  proposition,  and 
tried *to  raise  the  money.  In  1894  Linyard  had  intervened  in  the  suit, 
to  which  both  the  boiler  company  and  Griffin  were  already  parties; 
alleging  nonpayment  of  the  note,  and  praying  to  have  the  proceeds  of 
the  suit  on  the  collateral  applied  in  satisfaction  of  his  claim.  The 
boiler  company  and  Griffin  answered,  admitting  the  substance  of 
Linyard's  bill,  and  stating  that  when  the  sum  due  from  the  railroad 
company  was  realized  the  claim  of  Linyard  should  be  paid.  The  note 
itself  had  been  sent  to  the  boiler  company  as  early  as  October,  1892, 
for  the  purpose  of  getting  payment  out  of  the  contract  pledged,  and 
that  company  put  the  papers  in  the  hands  of  Bisbee  for  the  collection 
of  the  amount  due  Linyard.  A  formal  demand  upon  the  boiler  com- 
pany would  have  been  wholly  futile.  We  cannot  doubt  that  there  was 
in  all  these  circumstances  the  equivalent  of  a  demand,  and  that  the 
note  must  be  regarded  as  having  been  long  past  due  when  Linyard 
sold  his  pledge  in  1896. 

4.  Another  contention  made  for  the  boiler,  company  is  founded 
upon  these  facts:  There  is  evidence  tending  to  prove  that  McDou- 
gairs  purchase  was  in  the  interest  of  one  Billings,  who  was  at  the 
time  of  the  purchase  the  owner  of  the  large'  majority  of  the  stock 
of  the  railroad  company,  and  had  also  had  a  controlling  interest 
in  that  company  from  its  formation, — covering,  of  course,  the  date 
of  the  contract  with  the  boiler  company;  that  Billings  had  promised 
the  railroad  company  to  provide  sufficient  funds  to  meet  its  liabili- 
ties, among  which  was  that  of  the  boiler  contract;  that  instead  of 
doing  this  he  caused  to  be  set  up  what  is  alleged  to  have  been  a  fic- 
titious defense  to  the  boiler  conix>any's  suit;  that  by  being  kept  out 


Digitized  by 


Google 


m'dougall  v.  hazei.ton  tripod-boiler  CO.  493 

of  the  money  due  on  the  contract  the  boiler  company  became  embar- 
rassed, and,  being  unable  to  pay  its  debts,  was  obliged  to  make  an 
assignment  for  the  benefit  of  its  creditors;  and  that  this  was  the 
reason  why  it  could  not  pay  its  debt  to  Linyard,  and  occasioned  the 
sale  of  the  collateral  to  McDougall  as  agent  for  himself.  It  is  upon 
this  proof  alleged  that  Billings  by  false  and  fraudulent  practices 
brought  about  the  conditions  which  compelled  the  sale,  and  having 
effected  it,  and  taken  the  benefit  to  himself,  he  became  a  trustee  ex 
maleticio.  But  it  is  hardly  conceivable  that  Billings  could  have  been 
inspired  by  any  such  motive  at  the  time  when  the  contract  for  the 
boilers  was  made.  There  were  no  circumstances  then  which  indi- 
cated that  any  such  scheme  was  possible.  The  defense  which  the 
railroad  company  interposed  was  one  which,  if  well  founded,  it  was 
proper  and  competent  for  that  company  to  make;  and  it  appears 
that,  upon  full  proof  of  the  facts,  the  court  was  so  much  in  doubt 
that  a  reference  was  ordered  to  lay  the  foundation  for  a  decree  that 
the  contract  was  in  fact  such  as  the  railroad  company  alleged  it  to 
have  been.  And,  on  looking  into  the  evidence  in  the  record,  we 
are  unable  to  say  that  it  is  at  all  clear  that  there  was  no  fair  ground 
for  the  defense,  and  that  it  was  falsely  interposed.  Certainly  there 
is  no  such  preponderance  of  evidence  leading  to  that  conclusion  as 
is  required  of  one  who  charges  another  with  a  fraudulent  motive. 
The  charge  in  this  instance  seems  mainly  to  rest  upon  the  fact  that 
the  defense  was  not  sustained  by  the  court,  for  we  find  not  much  else 
to  support  it.  Further,  there  is  no  proof  that  Billings  made  any 
promise  to  the  boiler  company  that  he  would  pay  for  the-  boilers. 
Indeed,  it  is  clear  from  the  record  that  the  only  promise,  if  it  was 
such,  which  Billings  made  of  the  kind  alleged,  was  a  promise  made 
to  the  railroad  company.  Confirmation  of  this  is  found  in  the  fact 
that  the  boiler  company  has  tffever  attempted  to  hold  Billings  upon 
any  obligation  directly  to  itself.  If,  therefore,  Billings  failed  to  fulfill 
such  an  obligation,  as  the  evidence  possibly  indicates,  it  was  a  mat- 
ter in  which  the  railroad  company  alone  was  concerned.  And  be- 
sides it  is  not  proved  that  the  defense  was  undertaken  because  of  a 
lack  of  funds  to  pay  the  railroad  company^s  debt.  Up  to  about  the 
date  of  McDougalFs  purchase  there  is  nothing  of  consequence  to 
show  that  Billings  had  conceived  the  purpose  of  making  it.  Our 
opinion  of  the  probability  is  that  Billings,  heiufr  quite  sure  that  there 
would,  in  any  event,  be  a  decree  for  a  larger  amount  than  Linyard's 
debt,  thought  it  a  good  speculation  for  him  to  buy  the  collateral,  and 
planned  to  do  so.  And  we  can  find  no  reason  for  saying  that  he  had 
not  the  same  privilege  to  buy  it  as  any  other  person  had.  He  was 
in  no  trust  relation  to  the  boiler  company,  and  a  sale  to  him  would 
not  put  that  company  in  any  worse  position  than  a  sale  to  any  other 
person.  It  may  be  (though  it  is  a  question  which  we  are  not  required 
to  decide)  that  the  railroad  company,  by  virtue  of  his  relation  to  it, 
could  cl^im  that  the  purchase  should  be  held  to  have  been  made  in 
its  interest,  and  thereupon  hold  him  as  trustee.  But  that  is  an- 
other matter.  It  is  clear  that  he  stood  in  no  such  relation  to  the 
boiler  company.  In  the  case  of  Angle  v.  Railway  Co.,  151  U.  S.  1, 
14  Sup.  Ct.  240,  which  is  much  relied  upon  by  the  appellant,  two  very 
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essential  facts  existed,  which,  as  has  been  shown,  did  not  exist  here. 
The  first  and  most  important  one  is  that  in  that  case  there  was  an 
unlawful  conspiracy  between  an  intervening  stranger  and  the  man- 
aging oflQcials  of  the  debtor  company  to  defeat  the  plaintiflTs  con- 
tract; and,  in  the  second  place,  it  involved  the  abstraction  of  all 
the  debtor's  assets  out  of  which  his  claim  could  be  collected.  Strip- 
ped of  these  features,  the  case  has  little  resemblance  to  this.  For 
these  reasons  we  think  the  boiler  company's  claim  must  fail.  The 
sale  by  Linyard  conveyed  the  whole  of  the  company's  interest  in  the 
contract.  Trust  Co.  v.  Young,  4  C.  C.  A.  561,  54  Fed.  759,  and  6  U. 
S.  App.  469;  Atlantic  Trust  Co.  v.  Woodbridge  Canal  &  Irrigation 
Co.,  86  Fed.  975,  982;  Wade  v.  Railroad  Co.,  149  U.  S.  327,  13  Sup. 
Ct.  892.  Its  insolvency  was  the  cause  of  its  loss  of  the  pledge,  and 
there  is  nothing  shown  in  the  conduct  of  the  other  parties  which  is 
sufficiently  proximate  to  its  misfortune  to  make  them  responsible 
for  it  upon  any  recognized  doctrine  of  law  or  equity. 

The  appeal  in  respect  to  the  claim  of  Griffin  stands  upon  these 
facts:  Griffin  was  the  assignee  of  the  boiler  company.  In  the 
progress  of  the  suit  in  which  he  intervened  after  the  assignment,  he 
incurred  certain  traveling  and  other  expenses  in  giving  his  attention 
thereto.  For  the  amount  of  these  he  makes  claim  upon  the  fund. 
He  has  already  been , reimbursed  from  the  assets  of  the  boiler  com- 
pany. The  circuit  court  held  that  he  was  not  entitled  to  maintain 
this  claim,  and  we  are  of  opinion  that  this  conclusion  was  right. 
Under  the  general  rule  of  law,  the  expenses  incurred  in  enforcing 
the  pledge  must  be  borne  by  the  pledgor  (Gregory  v.  Pike,  15  C.  C. 
A.  33,  67  Fed.  837) ;  and,  if  the  pledgee  is  compelled  to  pay  them  in 
the  first  instance,  he  has  his  remedy  over  against  the  pledgor.  But 
here  the  pledgor  had  already  instituted  the  suit  in  its  own  behalf  at 
the  time  of  the  pledge,  and  it  thereafter  continued  to  prosecute  it 
by  its  own  counsel.  After  the  assignment  to  Griffin  he  came  in, 
and  the  suit  was  prosecuted  by  them  jointly.  It  was  thus  prosecuted 
in  their  own  interest;  the  purpose  being  to  reduce  the  claim  to  judg- 
ment, and  thereupon  to  obtain  the  proceeds  after  paying  the  sum 
for  which  it  was  pledged.  They  retained  the  control  of  the  suit, 
and  the  only  object  of  Linyard's  intervention  in  1894  was  to  obtain 
standing  ground  in  the  court,  upon  which  he  could  be  recogmized 
when  the  fund  should  be  brought  in.  This  was  the  whole  conse- 
quence of  his  intervention.  It  was  an  episode  which  formed  no 
part  of  the  main  proceeding  in  the  ease.  We  can  discover  no  ground 
upon  which  Linyard's  pledge  could  be  burdened  with  the  expenses  of 
the  boiler  company,  or  later  of  the  assignee,  in  reducing  the  claim  to 
judgment  by  a  suit  brought  and  controlled  by  it^lf  for  its  own  pur- 
poses. If  such  a  claim  could  be  supported,  it  is  obvious  that  the 
costs  might  absorb  the  pledge,  and  leave  to  the  pledgor  the  surplus 
intact. 

McDougall  appeals  from  that  provision  of  the  decree  which  allowed 
to  Bisbee  and  Metcalf  &  Walker  their  claim  for  professional  services 
in  the  case,  fixed  at  $3,000,  and  their  expenses  in  rendering  such  serv- 
ices, amounting  to  f  131.70.  The  allowance  of  this  claim  is  resisted 
on  two  grounds:    First,  because,  as  is  urged,  the  lien  of  the  solicitors 
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had  not  bei*ome  fixed  on  the  6th  day  of  January,  when  tlie  sale  to 
McDougall  took  place;  and,  second,  because  they  have  denied  and 
resisted  the  demand  of  the  true  owner  of  the  claim.  In  respect  to 
the  first  ground,  it  appears  that  the  solicitors  above  named  filed  the 
original  bill  in  behalf  of  the  boiler  company.  When  Griffin,  the 
assignee,  joined,  they  continued  to  represent  the  parties  complainant; 
and  this  was  their  position  in  the  case  at  the  time  of,  and  subsequent 
to,  the  filing  of  the  intervening  petition  of  Linyard.  He  took  no  step 
to  displace  them,  but  in  effect  allowed  them  to  continue  the  prosecu- 
tion of  the  suit;  his  intervention  being,  as  already  indicated,  simply 
to  obtain  a  foothold  in  the  case,  and  be  in  position  to  demand  the  rec- 
ognition of  his  rights  when  the  proceeds  of  the  decree  should  be  paid 
in.  At  the  date  of  the  entry  of  the  decree  they  were  still  the  solicit- 
ors for  the  complainants.  McDougalFs  purchase  was  made  on  the 
6th  of  January.  The  opinion  of  the  court,  announcing  the  final  de- 
termination of  the  merits  of  the  case,  was  handed  down  on  the  17th. 
McDougall  filed  his  application  for  leave  to  intervene  on  the  25th. 
The  court  denied  the  application  for  the  time  being,  and  on  the  31st 
of  the  same  month  entered  the  final  decree,  in  accordance  with  its 
opinion  filed  on  the  17th,  in  favor  of  the  original  parties  complainant, 
and  against  the  railroad  company.  McDougall  w^as  thereupon  al- 
lowed to  intervene.  Whether  the  court  was  infiuenced  in  some 
measure  in  delaying  the  allowance  of  McDougall's  intervention  by  the 
purpose  to  preserve  the  lien  of  the  solicitors  upon  the  fund,  does  not 
appear.  But,  if  it  was,  we  think  it  was  not  improper.  These  solicit- 
ors had  carried  on  the  contest  from  the  beginning,  and  had  brought 
it  to  an  altogether  successful  result.  The  professional  labor  in  the 
case  was  substantially  ended,  and  the  fruits  of  their  service  were  al- 
ready in  sight.  The  litigation  was  ended,  and  nothing  remained  but 
the  formal  entry  of  the  conclusion  already  declared  by  the  court.  If 
there  were  anything  in  the  circumstance  that  the  decree  had  not  been 
entered  when  McDougall  presented  his  supplemental  bill,  and  applied 
for  leave  to  intervene  in  the  suit,  even  if  the  court  had  then  allowed  it 
to  be  done, — a  ]>oint  we  do  not  decide, — it  was  a  bare  technicality; 
and  McDougall  has  no  equity  to  complain  that  the  court  did  not  allow 
him  at  the  nick  of  time  to  stand  in  and  prevent  the  formal  act  which 
would  fix  the  lien.  By  the  law  of  Tennessee,  attorneys  and  solicit- 
ors have  a  lien  upon  the  recovery,  whether  by  judgment  or  decree, 
for  their  services  in  the  case.  Hunt  v.  McCIanahan,  1  Ileisk.  503; 
Perkins  v.  Perkins,  9  Heisk.  95;  Damron  v.  Kobertson,  12  Lea,  372; 
Roberts  v.  Mitchell,  94  Tenn.  277,  29  S.  W.  5;  Brown  v.  Bigley,  3  Tenn. 
Ch.  618.  The  assignee  of  a  judgment  takes  it  subject  to  the  lien. 
Cunningham  v.  McGrady,  2  Baxt.  141.  And  althouuh  it  does  not  ap- 
pear that  the  question  has  ever  been  considen^l  by  the  supreme  court 
of  that  state  whether  the  same  rule  would  apply  to  the  expenses  in- 
curred in  rendering  such  services,  we  can  see  no  reason  for  a  distinc- 
tion. The  labor  and  the  money  expended  are  equally  the  property  of 
the  lawyer,  and  alike  necessary  to  the  prosecution  of  the  suit.  In 
substance,  they  are  intrinsically  connected, — the  service,  and  the  ex- 
I)en8es  incurred  in  rendering  it.  The  other  reason  assigned  for  the 
rejection  of  this  claim  is  that  the  solicitors  have  denied,  and  continue 
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to  deny,  the  right  of  the  true  owner  of  the  decree.  The  basis  of  this 
allegation  consists  in  the  fact  that  as  solicitors  for  the  complainants 
they  have  adhered  to  their  clients,  and  have  presented  and  urged  the 
claims  of  those  clients  to  the  decree,  or  some  part  of  it  There  was 
no  departure  from  duty  in  this.  It  was  hardly  to  be  expected  that 
upon  such  an  issue  they  would  go  over  to  the  opposite  party..  The 
rule  relied  upon,  that  the  lien  is  lost  by  hostile  action  towards  the 
owner,  rests  upon  the  assumption  of  a  repudiation  of  his  duty  by  the 
attorney,  and  has  no  application  to  the  present  case.  •  The  solicitors 
did  not  have  their  lien  by  virtue  of  any  relation  to  Linyard  or  Mc- 
Dougall,  bHt  upon  the  ground  that  they  had  prosecuted  the  suit  for 
the  recovery  of  this  fund  to  a  final  decree  for  parties  entitled  to  main- 
tain it.     There  was  no  error  in  sustaining  this  claim. 

None  of  the  assignments  of  error  being  sustained,  the  decree  ap- 
pealed from  is  affirmed.  McDougall  will  recover  his  costs  on  this 
appeal  and  in  the  court  below  against  the  boiler  company  and  Griffin, 
as  between  those  parties,  and  Bisbee  and  Metcalf  &  Walker  will  re- 
cover their  costs  against  McDougall  in  this  court  and  in  the  court  be- 
low. 


(83  Fed.  519.) 

THE  ELTON. 

MARQUEST  v.  GRANT. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    November  24,  1897.) 

No.  235. 

!•  Admtraltt  Procedure  —  Reference  to  Commissioner — Effect  of  Fnn>- 

INGS. 

Where,  by  written  consent  of  the  parties,  the  cause  Is  referred  to  a  commis- 
sioner, his  findings  of  fact  are  entitled  to  the  same  weight  as  the  findings 
of  a  master  In  chancery,  and  will  not  be  disturbed  when  based  on  conflict- 
ing testimony  or  the  credibility  of  witnesses,  or  bq  far  as  there  is  any  testl- 
mony  consistent  with  the  finding. 
2.  Shipping— Injury  to  Stevedore— Defective  Appliances— Charter  Party. 

By  a  charter  party,  only  the  freight  room  was  hired,  and  the  vessel  re- 
mained in  the  control  of  the  owner,  the  master  and  crew  continuing  his 
servants.  The  loading  was  to  be  done  by  a  stevedore  employed  by  the  char- 
terers, but  under  the  supervision  of  the  master,  and  the  vessel  was  to  fur- 
nish the  use  of  her  tackle  and  appliances  for  loading.  Hdd,  that  the  vessel 
was  liable  for  an  injury  to  one  of  tie  stevedore's  employes,  resulting  from  the 
use  of  defective  appliances. 
8.  Same— Assumption  of  Risks. 

A  member  of  a  stevedore's  gang  does  not  assume  extraordinary  risks  which 
arise  from  the  use  of  unsafe  appliances  in  loading. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina. 

This  was  a  libel  in  rem  by  George  Grant  against  the  steamship 
Elton  to  recover  damages  for  personal  injuries.  In  the  circuit  court 
a  decree  was  rendered  for  the  libelant,  and  the  master  of  the  steamship 
appealed. 

J.  P.  Eirlin,  for  appellant. 

W.  Huger  Rtzsimons,  for  appellee. 
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Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  PURNELL, 
District  Judge. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from 
tiie  district  court  of  the  United  States  for  the  district  of  South 
Carolina,  sitting  in  admiralty.  The  libel  is  filed  by  George  Grant, 
one  of  a  stevedore's  gang,  who  was  at  work  in  the  hold  of  the  British 
steamship  Elton,  of  which  the  appellant  waa  master.  The  vessel 
was  under  charter  party  for  a  lump  sum.  The  cargo  furnished  by 
the  charterers  consisted  of  cotton  in  bales,  and  of  pig  iron.  The 
appliances  furnished  for  loading  the  pig  iron  were  at  first  large  buck- 
ets, such  as  are  used  in  loading  coal.  These  were  discontinued,  and 
the  pig  iron  was  sent  into  the  ship  at  the  same  time  as  the  bales 
of  cotton.  The  cotton  bales  were  placed,  three  or  four  of  them,  in 
a  sling,  and  from  three  to  six  pieces  of  pig  iron  were  placed  in  the 
sling  with  the  cotton.  Naturally,  if  the  contents  of  the  sling  struck 
the  side  of  the  ship  or  the  deck  or  the  combing  of  the  hatch  as  they 
were  hoisted  in,  one  or  more  of  the  pieces  of  pig  iron  were  liable  to 
fall  out.  The  libelant  charges  that,  while  he  was  at  work  in  the  hold, 
he  was  struck  by  a  bar  of  pig  iron,  which  fell  down  the  hatchway,  as 
it  was  being  put  into  the  vessel ;  also,  that  this  pig  iron  fell  because 
of  the  negligence  of  the  master  of  the  ship  in  his  failure  to  provide 
suitable  and  safe  appliances  for  loading  the  iron,  and  also  for  failing 
to  provide  a  safe  place  for  him  while  engaged  in  the  performance  of 
his  duties,  and  also  in  using  unsafe,  defective,  and  insecure  appli- 
ances. The  answer  denies  the  allegation  of  negligence;  sets  up  the 
defense  of  accident,  negligence  of  fellow  servants,  and  risks  incident 
to  the  employment ;  and  also,  by  way  of  reduction  of  damages,  pleads 
contributory  negligence  on  the  part  of  libelant.  The  cause,  being  at 
issue,  came  before  the  court  below,  which  granted  an  order,  presented 
with  written  consent  of  counsel  on  both  sides,  referring  the  cause  to 
C.  J.  C.  Hutson,  Esq.,  as  commissioner,  to  take  the  testimony  thereon, 
and  to  report  all  matters  of  law  and  fact  arising  in  said  case,  with 
his  conclusions  thereon.  The  commissioner  took  all  the  testimony, 
and  made  his  report  thereof,  and  of  the  law  relating  thereto,  giving  ' 
his  conclusions  thereon.  As  conclusions  of  fact,  he  held  that  the 
use  of  improper  and  unsafe  appliances  was  the  proximate  cause  of 
the  injury  to  the  libelant,  without  any  contributory  negligence  on 
his  part;  and,  as  a  conclusion  of  law,  he  held  the  vessel  responsible 
in  damages.  These  conclusions  of  the  commissioner,  having  been 
submitted  to  the  court,  met  with  its  apnroval.  They  were  adopted 
by  the  court  below,  and  the  report  of  the  commissioner  was  ordered 
to  stand  as  the  judgment  of  the  court.  It  comes  here  upon  assign- 
ments of  error. 

The  reference  to  a  commissioner  was  authorized  by  rule  44  in  ad- 
miralty. The  commissioner,  under  that  rule,  had  and  possessed  all 
the  powers  in  the  premises  which  are  usually  given  to  and  exercised 
by  masters  in  chancery  in  references  to  them.  The  reference  was 
with  the  written  consent  of  parties,  and  was  presented  to  and  made 
by  the  court  as  the  result  of  such  consent.  The  same  regard  must 
be  had  for  the  findings  of  the  commissioner  under  these  circumstances 
31  C.C.A.-32 
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as  would  have  been  shown  to  the  findings  in  a  report  of  a  master  in 
chancery.  The  conclosions  of  a  master  on  matters  of  fact  are,  under 
all  circumstances,  entitled  to  great  respect.  Medsker  v.  Bonebrake, 
108  U.  S.  71,  2  Sup.  Ct  351;  Tilghman  v.  Proctor,  125  U.  S.  149,  8  Sup. 
Ct  894;  Callaghan  v.  Myers,  128  U.  S.  666,  9  Sup.  Ct  177.  And 
when,  as  in  this  case,  both  parties  present  to  the  court  a  consent  order 
providing  for  a  report  by  the  master  of  his  conclusions  upon  the  facts 
and  the  law,  the  court  will  not  disturb  his  conclusions  of  fact,  unless 
they  are  clearly  in  conflict  with  the  weight  of  the  evidence  Blim- 
berly  v.  Arms,  129  U.  S.  524,  9  Sup.  Ct  355. 

The  rule  is  clearly  stated  by  Mr.  Justice  Brown  in  Davis  v. 
Schwartz,  155  U.  a  636,  15  Sup.  Ct  237: 

"As  the  case  was  referred  by  the  court  to  a  master  to  report,  not  the  evidence 
merely,  but  the  facts  of  the  case,  and  his  conclusion  of  law  thereon,  we  think 
his  finding,  so  far  as  it  involves  questions  of  fact,  is  attended  by  a  presumption 
of  correctness,  similar  to  that  in  the  case  of  finding  by  a  referee,  the  special  ver- 
dict of  a  Jury,  the  findings  of  a  circuit  court  under  Rev.  St  S  ^9,  or  in  an  ad- 
miralty cause  appealed  to  this  court.  In  neither  of  these  cases  is  the  finding 
absolutely  conclusive,  as  If  there  be  no  testimony  to  support  it  But  so  far  as 
it  depends  on  confiicting  testimony  or  upon  the  credibility  of  witnesses,  or  so 
far  as  there  is  any  testimony  consistent  with  finding,  it  must  be  treated  as  un- 
assailable." 

Applying  this  rule  to  the  case  before  us,  we  must  consider  as  estab- 
lished the  facts  found  by  the  commissioner,  that  the  injury  to  the 
libelant  was  caused  by  defective  appliances  used  in  loading  the  ship, 
without  any  contributory  negligence  on  his  part  These  facts  being 
established,  the  question  remains,  is  the  ship  responsible?  This  de- 
pends upon  the  construction  of  the  charter  party.  The  charter  party* 
was  for  a  lump  sum,  and  only  the  freicrht  room  was  hired;  so  the 
ownership  of  the  vessel  remained  in  the  original  owner,  and  the  mas- 
ter and  crew  continued  to  be  his  servants.  Scrutton,  Charter  Par- 
ties, 3. 

The  charter  party  provides: 

'^Charterers  are  to  pay  for  loading  cargo  and  compressing  cotton  in  presses  at 
loading  point,  but  no  other  charges,  and  the  stevedore  to  be  appointed  by  them, 
who  is  to  load  steamer  under  captain's  directions.  Charterers  are  not  to  be  held 
responsible  for  improper  stowage." 

So,  although  the  cost  of  loading  cargo  and  the  selection  of  the  steve- 
dore are  in  the  charterers,  the  work  of  loading  and  the  stevedore  him- 
self are  to  be  under  the  captain's  directions.  In  other  words,  at  no 
time  does  the  master  lose  his  proper  place  in  control  of  his  ship  and 
everything  connected  therewith.  The  stevedore  is  not  an  independent 
contractor  doing  the  work,  which,  when  completed,  is  to  be  turned 
over  to  the  master  for  his  approval  or  disapproval;  but  he  must 
load  the  steamer  at  all  times  under  the  direction  of,  and  so  subject  to, 
the  control  of  the  master.  See  The  Alejandro,  6  C.  C.  A.  54,  56  Fed. 
621.  And  see,  also,  George  W.  Bush  &  Sons  Co.  v.  Thompson,  13  C. 
C.  A.  148,  65  Fed.  812. 

The  next  provision  in  the  charter  party  bearing  on  this  question  is: 

''Steamer  to  furnish  use  of  her  tackle  and  engine  drivers  in  loading  cargo  and 
trim  or  discharge  her  baUast,  as  charterers  may  wish,  at  her  expense,  and  to 
work  night  and  day  if  required.*' 
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It  will  be  observed  in  the  first  extract  from  the  charter  party  that 
-all  that  is  required  from  the  charterers  is  that  they  pay  for  loading 
cargo,  and  also  that  they  pay  the  stevedore,  whom  t;hey  can  apooint; 
bat,  nevertheless,  the  loacfing  shall  always  be  under  direction  of  the 
captain.  Nowhere  else  but  in  the  clause  last  quoted  is  there  any 
mention  of  the  appliances  to  be  used.  Nor  does  the  record  disclose 
any  evidence  on  this  point.  The  conclusion  follows  that  these  appli- 
ances were  to  be  furnished  by  the  ship.  As  the  use  of  the  appliances 
was  for  the  loading  of  the  ship,  and  as  this  loading  was  under  the 
direction  of  the  master,  notice  of  their  condition  and  imperfection 
was  brought  home  to  him.  The  case  before  us  is  not  in  any  respect 
like  that  of  The  Persian  Monarch,  5  C.  C.  A.  117,  55  Fed.  333,  decided 
by  circuit  court  of  appeals  of  the  Second  circuit  In  that  case  the 
£hip  had  furnished  safe  appliances  for  loading,  but  the  stevedores, 
instead  of  using  them,  used  others  on  the  ship,  which  were  defective. 
For  this  the  ship  was  not  responsible.  In  the  case  at  bar  the  only 
appliances  for  loading  pig  iron  furnished  by  the  ship  were  buckets 
and  the  slings  which  were  used.  The  stevedore,  who  was  called  by 
and  who  gave  evidence  for  the  claimant,  testified  that  the  buckets 
were  more  dangerous  than  the  slings,  and  the  use  of  them  had  been 
discontinued.  Under  the  circumstances  stated,  the  vessel  is  respon- 
sible for  the  unsafe  appliances.  The  Rheola,  19  Fed.  926;  The  Kate 
CJann,  2  Fed.  241. 

It  is  earnestly  contended,  however,  that  the  libelant  was  engaged 
in  an  employment  whose  dangers  he  knew,  and  whose  risk  he  assumed. 
This  is  true.  But  he  assumed  dangers  arising  from  the  employment 
itself;  not  extraordinary  risks,  least  of  all  the  risk  of  unsafe  apoli- 
ances.  Gardner  v.  Railroad  Co.,  150  U.  S.  359,  14  Sup.  Ct.  140,  and 
<^ses  quoted;  Mather  v.  Rillston,  156  U.  S.  391, 15  Sup.  Ct.  464.  Con- 
sidering the  whole  case,  we  see  no  error  in  the  court  below.  The  de- 
cree appealed  from  is  affirmed,  with  costs  to  appellee. 


(88  Fed.  226.) 

CITY  OF  DENVER  et  al.  v.  SHERRET. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     June  27,  1898.) 

No.  1,061. 

CmzENSH IP— Change  of  Domicile. 

Plaintiff,  who  had  always  resided  in  Kansas,  as  a  member  of  her  father's 
family,  went  to  Denver,  Colo.,  where  she  took  an  examination  for  the  po- 
sition of  teacher  In  the  schools,  intending:,  if  successful,  to  remain  there, 
but,  if  not,  to  return  to  Kansas.  Before  the  result  of  her  examination  was 
known,  she  was  seriously  injured,  and,  when  sufficiently  recovered,  re- 
turned to  her  father's  home,  in  Kansas,  where  she  remained.  Hdd^  that 
she  did  not  cease  to  be  a  citizen  of  Kansas. 

Mdnicipat.  Corporations— Electric  Light  Poles  in  Streets— Liability 
FOR  Defects. 

A  city,  by  authorizing  the  erection  by  an  electric  light  company  of  poles 
and  wires  in  the  streets,  does  not  become  chargeable  with  the  duty  of  In- 
specting such  structures,  and  maintaining  them  in  a  safe  condition  for 
the  protection  of  persons  using  the  streets  for  travel,  to  the  same  extent 
as  though  it  had  itself  erected  them;  but  Its  duty  extends  only  to  a  general 
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supervision  over  the  light  comimii.v.  and  it  is  liable  for  injuries  caused  by 
defects  only  when  it  has  been  nejfligent,  after  actual  or  constructive  notice 
of  such  defects.     Thayer,  Circuit  Judge,  dissenting. 

8.  Parties— JoiNDpK  op  Defendants— Motion  to  Require  Election. 

Where  an  action  was  brought  against  a  city  and  an  electric  light  company 
as  jointly  liable  for  an  injury  to  plaintifiF,  and  no  objection  to  the  joinder 
'  was  taken  by  motion  or  demurrer,  but  defendants  both  answered,  a  motion 
made  when  the  cause  came  on  for  trial  to  require  plaintiff  to  elect  which  de- 
fendant she  would  proceed  against  was,  in  effect,  a  motion  for  separate 
trials;  and,  being  addressed  to  the  discretion  of  the  court,  its  ruling  there- 
on is  pot  reviewable. 

4  Electric  Light  Company— Liability  for  Defective  Pole— Instructions. 
An  instruction  that  it  Is  the  duty  of  an  electric  light  company  having 
poles  In  the  streets  to  malie  such  inspection  of  them,  '*from  time  to  time, 
as  will  determine  and  ascertain  whether  decay  has  talien  place  to  such  an 
extent  as  to  render  the  timl)er  unfit  for  use,"  is  misleading,  where  the  de- 
fect shown  by  the  evidence  was  not  visible  from  the  outside,  as  apparently 
requiring  that  the  inspection  must  be  effectual  and  going  l>eyond  the  ordi- 
nary requirement  of  reasonable  and  ordinary  care. 

5.  Same- Notice  op  Defect— Knowledge  of  Employe. 

The  discovery  of  a  defect  in  an  electric  light  pole  by  an  employ^  of  th-» 
company  while  in  the  line  of  his  emploj'ment,  and  whose  duty  it  is  to  re- 
port it  to  his  superiors,  is  notice  of  such  defect  to  the  company. 

6w  6amb— Personal  Injury— Contribitory  Negligknce. 

The  fact  that  plaintiff  was  wallcing  diagonally  across  the  street  when 
struck  by  a  falling  electric  light  pole  and  wires  does  not  tend  to  establish 
contributory  negligence.  In  the  absence  of  any  facts  which  would  charge 
her  with  notice  that  there  was  greater  danger  in  so  crossing. 

7.  1)amaoes  for  Personal  Injuries — Future  Earnings. 

An  instruction  taat.  If  the  jury  found  that  plalntlfTs  Injuries  would  hn- 
palr  her  ability  to  carry  on  her  occupation  as  school  teacher  In  the  future, 
she  was  entitled  to  recover  as  damages  therefor  the  amount  of  salary  she 
would  have  earned  during  the  time  she  would  be  so  disabled  from  pur- 
suing her  occupation,  is  erroneous;  the  true  rule  being  that,  upon  all  the 
evidence,  the  jury  should  award  such  fair  sum  as  would,  in  their  judg- 
ment, compensate  for  the  lessened  or  destroyed  ability  to  earn  money, 
making  due  allowance  for  the  contingencies  and  uncertainties  that  inhere 
in  such  matters.    Thayer,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

T.  J.  O'Donnell  (Milton  Smith,  on  brief),  for  plaintiffs  in  error. 
D.  V.  Burns,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judj^es,  and  SHIRAS, 
District  Judge. 

SHIRAS,  District  Judge.  This  action  was  brought  in  the  circuit 
court  for  the  district  of  Colorado  by  the  defendant  in  error  against 
the  city  of  Denver  and  the  Denver  Consolidated  Electric  Company 
to  recover  damages  for  personal  injuries  caused  her  by  the  falling  of 
an  electric  light  pole  to  which  were  attached  the  wires  which  sup- 
ported the  lamp  used  in  lighting  the  city  streets.  In  her  petition, 
the  plaintiff,  as  ground  of  jurisdiction,  averred  that  she  was  a  citizen 
of  the  state  of  Kansas,  and  that  the  defendants  were  corporations 
created  under  the  laws  of  the  state  of  Colorado.  In  the  answers 
filed,  the  defendants  took  issue  on  the  averment  of  the  citizenship  of 
the  plaintiff,  claiming  that  she  had  become  a  citizen  of  the  state  of 
Colorado.     The  issue  thus  made  was  heard  and  determined  before 
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entering  upon  the  merits  of  the  ease,  and,  upon  the  conclusion  of  the 
evidence  adduced  on  that  issue,  the  court  instructed  the  jury  to  find 
thereon  in  favor  of  the  plaintiiT,  and  this  ruling  is  now  assigned  as 
error.  The  point  at  issue  was:  Of  what  state  was  the  plaintiff  a 
citizen  when  this  action  was  brought,  on  the  29th  day  of  October, 
1897?  The  evidence  showed  without  dispute  that  the  plaintiff  had 
been  born  in  Hiawatha,  Kan.,  and  had  lived  there  all  her  life,  as  a 
member  of  her  father's  family,  being  engaged  as  a  teacher  in  the  pub- 
lic schools  of  that  place,  until,  in  May,  1897,  she  went  to  the  city  of 
Denver,  for  the  purpose  of  endeavoring  to  secure  a  position  in  the 
schools  of  that  city;  and  she  and  her  father  both  testified  that,  if  she 
failed  in  securing  iSuch  position,  it  was  her  intent  to  return  to  Kansas, 
and  continue  her  occupation  as  a  teacher  in  Hiawatha.  On  the  21st 
and  22d  days  of  June,  she  underwent  the  requisite  examination  be- 
fore the  school  board  of  Denver;  but,  before  the  result  was  known, 
she  was  injured  as  stated,  and,  when  sufficiently  recovered,  she  re- 
turned to  her  father's  house,  in  Hiawatha;  and  since  that  time  she 
had  continued  to  live  at  Hiawatha  as  an  inmate  of  his  family.  The 
utmost  that  could  be  fairly  claimed  under  the  evidence  in  this  case 
is  that  it  was  the  purpose  of  plaintiff  to  change  her  place  of  resi- 
dence from  Hiawatha  to  Denver  in  case  she  was  successful  in  ob- 
taining a  position  as  teacher  in  the  schools  of  the  latter  city;  but 
this  position  was  not  obtained,  and  the  plaintiff  still  continues  to  be 
a  member  of  her  father's  family,  at  Hiawatha.  Clearly,  therefore, 
there  was  not  any  evidence  in  the  case  which  would  have  sustained  a 
finding  that  on  the  29th  day  of  October,  1897,  the  plaintiff  was  a  citi- 
zen of  the  state  of  Colorado,  and  had  ceased  to  be  a  citizen  of  Kansas; 
and,  this  being  true,  the  court  did  not  err  in  directing  a  verdict  on  this 
issue  in  favor  of  plaintiff,  thus  sustaining  the  jurisdiction  of  the 
court. 

Upon  the  merits  of  the  case,  it  appeared  from  the  evidence  that  the 
Denver  Consolidated  Electric  Company,  under  an  ordinance  of  the 
city  of  Denver,  had  obtained  the  authority  to  place  in  the  city  streets 
the  poles  and  wires  necessary  to  enable  it  to  furnish  electricity  for 
lighting  purposes;  that,  in  pursuance  of  this  authority,  it  had  main- 
tained at  the  intersection  of  Seventeenth  and  Stout  streets  a  pole 
and  wires,  and  also  a  lamp  attached  to  wires,  for  the  purpose  of 
lighting  the  street;  that  on  the  22d  day  of  June,  1897,  this  pole  fell 
down,  carrying  with  it  the  wires  attached  thereto,  which  struck  the 
plaintiff,  who  was  then  crossing  the  street,  and  severely  injured  her. 
The  plaintiff  further  introduced  evidence  tending  to  show  that 
the  pole  had  been  erected  for  a  number  of  yt^ars;  that  it  had  become 
rotten  in  the  part  subjected  to  the  dampness  of  the  earth,  which  con- 
dition could  have  been  readily  discovered  by  proper  examination  of 
the  pole;  and  it  was  claimed  on  behalf  of  plaintiff  that  both  defend- 
ants had  been  guilty  of  negligence  in  thus  allowing  the  pole  to  remain 
in  the  street  after  it  had  becouK*  rotten.  Both  the  city  and  the 
electric  company  are  joined  as  dpft^idants  to  the  action,  but  it  will 
probably  aid  in  a  char  understanding  of  the  questions  involved  if 
the  case  is  viewed — First,  as  an  action  against  the  city  alone,  and, 
second,  as  one  against  the  electric  company. 
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In  defining  the  legal  duty  imposed  upon  the  city,  the  court  charged 
the  jury  that: 

"The  city  of  Denver,  as  a  municipal  corporation,  is  charged  with  the  dutj 
of  keeping  the  streets  in  a  safe  condition.  If  it  does  anything  directly  to 
render  them  unsafe,  it  is  liable  in  damages  for  the  act.  If  it  permits  another 
to  do  anything  which  renders  the  streets  unsafe,  it  is  liable,  and  the  person 
doing  it  wni  be  liable  in  the  same  degree.  If  the  city  had  erected  this  pole 
which  fell,  and  the  faUing  of  which,  it  is  aUeged,  caused  the  injury,  and  had 
allowed  it  to  get  Into  a  condition  which  caused  it  to  fall,  It  would  be  liable  for 
any  injury  resulting  from  such  fall;  and  permitting  another,  the  Consolidated 
Electric  Company,  to  maintain  the  pole,  in  no  manner  changes  the  position 
of  the  city  in  the  matter." 

Exceptions  were  duly  taken  to  the  cited  portions  of  the  charge  of 
the  court,  and  we  have  thus  presented  the  question  whether  the 
charge  correctly  states  the  duty  imposed  by  the  law  upon  the  city 
with  respect  to  the  polos  placed  in  the  streets  of  the  city  by  the  elec- 
tric company.  The  court  instructed  the  jury  that,  as  the  city  wa& 
charged  with  the  duty  of  keeping  the  streets  in  a  safe  condition,  it 
was  charged  with  the  duty  of  inspecting  the  poles  from  time  to  time, 
in  order  to  ascertain  their  condition;  and,  in  effect,  the  court  laid 
down  the  rule  that  the  city  was  bound  to  do  all  that  would  have 
been  required  of  it  had  the  city  itself  been  the  owner  of  the  electric 
plant,  including  the  poles  used  in  connection  therewith.  If  this  lia- 
bility exists  with  respect  to  the  poles  erected  in  the  streets,  it  must 
also  exist  with  respect  to  the  wires  and  lamps  attached  thereto,  for 
it  will  be  remembered  that  it  is  not  claimed  that  the  mere  erection  of 
the  pole  which  fell  created  an  unlawful  obstruction  of  the  streets;^ 
but  the  theory  of  the  trial  court  was  that,  as  the  city  permitted  the 
electric  company  to  erect  the  pole  as  part  of  its  lighting  system,  the 
city  was  charged  with  the  duty  of  inspection,  by  reason  of  the  duty 
of  the  city  to  keep  the  streets  in  a  safe  condition,  and  therefore,  as  the 
city  permitted  the  electric  company  to  string  its  wires  along  the 
streets,  and  hang  its  lamps  over  the  same,  the  same  duty  of  inspection 
must  exist  with  respect  to  the  wires  and  lamps  as  exists  with  reqject 
to  the  poles.  It  is  well  known  that,  in  the  development  of  urban  life, 
city  streets  are  now  used,  under  legislative  sanction,  for  many  pur- 
poses other  than  for  the  passage  of  persons,  animals,  and  vehicles 
along  the  same.  Underneath  the  streets  may  be  placed  conduits  for 
the  conveyance  of  water  and  gas,  while  above  ground  are  found  tele- 
graph and  telephone  wires,  electric  light  and  power  wires,  and  electric 
street-car  wires,  all  suspended  along  and  over  the  streets,  and  ex- 
perience has  demonstrated  that  the  presence  of  these  wires  creates 
a  new  danger  in  the  use  of  the  public  highways.  If  what  is  called 
"a  live  wire"  becomes  broken  and  falls  into  the  street,  it  may  cause 
the  death  of  all  persons  or  animals  coming  into  contact  therewith. 
So,  also,  it  has  been  demonstrated  that,  in  the  running  of  cable  cars 
through  the  streets  of  a  city,  a  danger  is  created  to  the  public,  in  that 
occasionally  the  machinery  forming  the  grin  does  not  properly  act^ 
and  the  oar  cannot  be  stopped,  but  may  be  dashed  into  other  vehicles, 
causing  injury  to  persons  and  property,  or  the  cable  itself  may  be- 
come defective,  and  thus  cause  an  obstruction  to  the  free  use  of  the 
street.     If  the  ruling  of  the  trial  court  in  this  case  is  sustained,  to 
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the  rffect  that,  because  the  city  permitted  the  electric  company  to 
erect  the  pole  in  the  street  as  part  of  its  electric  system,  the  city 
became  charged  with  the  duty  of  inspecting  the  pole,  the  same  as 
though  it  was  owned  and  operated  by  the  city,  then  it  must  follow 
that,  because  a  city  permits  the  use  of  its  streets  for  telegraph,  tele- 
phone, electric  light,  and  power  systems,  as  well  as  for  the  use  of 
cable  and  electric  street-car  systems,  the  city  is  charged  with  the  duty 
of  inspecting  all  the  poles,  wires,  lamps,  cables,  and  cars  used  in  con- 
nection with  these  systems  in  the  public  streets,  in  order  to  prevent 
obstructions  being  caused  to  the  safe  use  of  the  street,  through  de- 
fects in  the  appliances  used  for  these  several  purposes. 

The  trial  court  charged  the  jury  that,  if  the  city  was  liable  in  this 
case,  it  was  by  reason  of  its  omission  in  the  matter  of  inspection. 
But  it  is  apparent  that  inspection  is  merely  a  means  to  an  end,  and,  if 
the  city  was  under  obligation  to  inspect,  it  is  because  the  city  was  un- 
der obligation  to  maintain  the  pole  in  a  safe  condition;  and  that  this 
was  the  meaning  of  the  court  in  its  charge  is  clear  from  the  statement 
that: 

**If  the  city  had  erected  this  pole  which  fell,  and  the  falling  of  which,  it  is 
aUeged,  caused  the  injury,  and  had  allowed  it  to  get  Into  a  condition  which 
caused  it  to  fall,  it  would  be  liable  for  any  injury  resulting  from  such  fall; 
and  permitting  another,  the  Consolidated  Electric  Company,  to  maintain  the 
pole,  in  no  manner  changes  the  position  of  the  city  in  the  matter." 

Thus,  the  jury  were  instructed  that  they  must  view  the  case  just 
as  they  would  be  required  to  do  if  it  appeared  that  the  city  had 
itself  erected  the  pole  as  part  of  a  lighting  system  erected,  owned, 
and  operated  by  the  city.  Any  corporation,  municipal  or  otherwise, 
or  any  person  that  may  be  the  owner  of  an  electric  light  and  power 
plant,  is  under  obligation  to  use  ordinary  care  in  the  maintenance 
and  operation  thereof,  in  order  to  prevent  injury  to  third  parties; 
but  it  cannot  be  true  that,  simply  because  a  municipal  corporation 
permits  another  to  erect  and  operate  such  a  plant  in  the  city  streets, 
it  becomes  charged  with  the  duty  of  maintaining  the  poles,  wires, 
and  lamps  connected  therewith  in  a  safe  condition.  The  charge 
given  to  the  jury  was  to  the  effect  that  the  obligation  resting  upon 
the  city  was  just  the  same  as  though  the  city  had  erected  and  owned 
the  pole;  that,  therefore,  it  was  under  obligation  to  inspect  the  pole 
from  time  to  time,  to  the  end  that  it  should  be  kept  in  a  safe  con- 
dition; and  that  if,  through  the  failure  to  properly  inspect  the  same, 
it  was  allowed  to  become  rotten  and  fall,  the  city  would  be  liable  for 
the  results  thereof.  If  this  is  a  correct  statement  ^of  the  law,  it 
follows  that  with  respect  to  all  the  appliances  in  the  shape  of  poles, 
wires,  lamps,  cables,  and  the  like  placed  in  the  city  streets,  by  tele- 
graph, telephone,  electric  light,  electric  power,  electric  and  cable 
street-car  companies,  there  rests  a  primary  duty  and  obligation  upon 
the  city  to  keep  them  in  safe  condition,  and  to  make  the  inspections 
necessary  to  detect  defects  in  order  that  the  same  may  be  promptly 
repaired.  If  this  duty  rests  upon  the  city,  then  it  will  be  compelled 
to  keep  in  its  employ  men  who  possess  the  knowledge  and  skill  needed 
to  detect  defects,  and,  when  detected,  to  repair  and  keep  in  proper  con- 
dition   the  electric  wires  and  the  cables  and  other  appliances  used 
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in  the  streets;  and  it  is  apparent  that  this  would,  of  necessity,  lead 
to  a  conflict,  in  many  instances,  between  the  city  and  the  companies 
owning  and  operating  the  electric  and  cable  plants.  In  support  of 
the  charge  of  the  court  upon  this  point,  counsel  for  the  defendants 
in  error  cite  a  number  of  cases  decided  by  the  supreme  court  of  the 
United  States  and  the  supreme  court  of  Colorado,  in  which  the  duty 
of  inspecting  the  streets  is  recognized;  but  they  are  all  cases  based 
upon  defects  in  bridges,  sidewalks,  or  carriageways,  wherein  the 
primary  duty  of  erecting  and  maintaining  the  same,  as  part  of  the 
highway,  was  upon  the  city,  and  wherein  the  duty  of  inspection  ex- 
ists, because  the  duty  of  keeping  in  i^epair  rests  primarily  upon  the 
city;  but  none  of  these  cases  involved  the  point  now  under  consid- 
eration. In  this  case,  the  trial  court  held,  and  the  contrary  is  not 
contended  for  by  counsel  for  defendant  in  error,  that  the  original 
erection  of  the  pole  was  lawful,  and  did  not  constitute  an  obstruc- 
tion in  the  street;  and  therefore  the  question  is  narrowed  down  to 
the  point  whether  the  city  is  bound  to  inspect  from  time  to  time 
all  poles,  wires,  lamps,  and  cables  that  may  be  lawfully  placed  in 
the  streets,  for  defects  therein,  and  to  repair  such  defects  in  order 
to  prevent  them  becoming  an  obstruction  to  the  safe  use  of  the 
streets,  or  whether  the  rights  of  the  public  are  not  sufficiently  pro- 
tected by  imposing  the  duty  of  keeping  watch  over  these  appliances 
upon  the  corporation  or  person  owning  and  operating  the  same,  and 
holding  the  city  liable  only  in  cases  wherein,  after  actual  or  con- 
structive notice  of  the  existence  of  danger  to  the  public  in  the  use 
of  the  street,  growing  out  of  or  caused  by  some  defect  in  the  poles, 
wires,  or  other  appliances,  the  city  does  not  use  diligence  in  ob- 
viating the  danger  thus  created.  Believing  this  to  be  the  extent  of 
liability  incurred  by  the  city  under  such  circumstances,  it  follows 
that  the  trial  court  erred  in  holding  that  the  same  rule  must  obtain 
as  would  be  applicable  if  the  city  had  itself  erected  the  pole  for  its 
own  purposes. 

Coming  now  to  a  consideration  of  the  errors  relied  on  as  grounds 
for  reversing  the  judgment  against  the  electric  company,  the  first 
one  presented  is  that  the  trial  court  erred  in  overruling  the  motion 
made  by  the  defendants  when  the  case  was  called  for  trial,  that  the 
plaintiff  be  required  to  elect  whether  she  w^ould  proceed  against  the 
city  of  Denver  alone,  or  against  the  electric  company  alone,  on  the 
ground  that  the  defendants  were  not  joint  tort  feasors,  and  were  not 
jointly  liable  to  plaintiff.  In  form,  the  complaint  charges  the  de- 
fendants with  a  joint  liability.  The  defendants  did  not,  by  motion 
or  demurrer,  pn^sent  the  question  whether  they  were  properly  joined 
in  the  action,  and  in  the  answers  filed  no  issue  or  question  of  this 
nature  was  presented.  The  case  coming  on  for  trial,  the  defendants 
then  moved  that  plaintiff  be  required  to  elect  whether  she  would 
proceed  against  the  city  or  the  electric  company,  which  was,  in  ef- 
fect, asking  the  court  to  order  separate  trials.  As  the  record  then 
was,  this  was  but  an  appeal  to  the  court  to  exercise  its  discretion  in 
determining  whether  there  sliould  be  separate  trials  of  the  issues  pre- 
sented by  the  answers.  If  the  motion  had  been  granted,  and  plain- 
tiff had  elected  to  proceed  against  the  city,  the  case  would  still  be 
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left  pending  against  the  electric  company,  as  the  motion  did  not  ask 
a  dismissal  of  the  case  as  against  either  defendant.  Motions  of  this 
character,  being  but  appeals  to  the  discretion  of  the  trial  court  in 
regulating  the  order  of  trial,  do  not  usually  present  questions  upon 
which  an  appeal  lies,  and  this  case  is  not  an  exception  to  the  gen- 
eral rule. 

The  principal  grounds  relied  on  for  a  reversal  of  the  judgment 
against  the  electric  company  are  found  in  the  charge  of  the  court, 
touching  the  duty  of  the  company  with  respect  to  the  pole  erected 
by  it,  it  being  claimed  on  behalf  of  plaintiff  in  error  that  the  court, 
in  effect,  made  it  the  duty  of  the  company  to  exercise  such  a  super- 
vision of  the  poles  forming  part  of  its  system  that  it  would  certainly 
detect  defects  therein  rendering  the  poles  unsafe.  It  will  be  remem- 
bered that  negligence  against  the  company  was  charged  in  two  par- 
ticulars: First,  that  the  company  failed  to  properly  inspect  the  pole 
from  time  to  time,  and  thus  it  was  allowed  to  become  rotten  and 
unsafe;  and,  second,  that,  some  days  before  the  pole  fell,  actual  no- 
tice of  the  unsafe  condition  of  the  pole  was  brought  home  to  the 
company,  and,  with  this  notice,  the  company  neglected  to  make  it 
safe.  The  portions  of  the  charge  to  which  exceptions  were  taken 
are  as  follows: 

**The  pole  in  question  was  unquestionably  a  Kood  one  when  it  was  erected.  It 
was  large  enough,  and  apparently  strong  enough.  If  It  had  broken  down  imme- 
diately, no  negligence  could  be  imputed  either  to  the  city  or  to  the  company  on 
account  of  the  fact.  If  it  had  been  overthrown  by  a  great  storm,  as  sometimes 
happens,  immediately  after  its  erection,  there  would  be  no  act  of  nogli;;euce  im- 
putable either  to  the  city  or  the  electric  light  company  in  respect  to  it.  But 
it  was  charged  and  aUeged  in  the  complaint  that  it  was  allowed  to  stand  for 
such  time  that  it  became  decayed  and  weak,  and  that  It  fell  in  consequence 
of  such  weakness.  If  this  is  a  fact,  and  no  measures  were  taken  either  by  the 
city  or  the  electric  light  company,  to  ascertain  its  condition,  or  if  the  measures 
were  not  effectual,  if  they  were  not  such  as  should  have  been  taken  to  ascer- 
tain the  condition  of  the  pole,  then  the  liability  exists  in  the  same  manner. 
*  ♦  ♦  The  defect  which  existed  in  it.  If  there  was  such  defect,  being  rotten 
at  the  surface  of  the  ground  or  below  the  ground,  was  one  which  was  not  open 
to  ordinary  observation.  If  there  was  a  shell  which  was  not  decayed,  it 
would  be  necessary  to  penetrate  the  shell  in  order  to  ascertain  the  condition 
of  the  heart  of  the  pole.  Whether  any  one  on  behalf  of  the  city  or  on  behalf 
of  the  company  made  any  such  examination,  within  a  reasonable  time,  as 
was  needful  to  ascertain  its  condition.  Is  a  question  for  your  consideration. 
In  putting  up  the  poles  In  the  street,  it  was  undoubtedly  a  duty  resting  upon 
the  city,  and  upon  the  company  which  erected  them,  to  examine  them  from 
time  to  time,  as  often  as  may  be  necessary,  to  ascertain  their  condition. 
Decay  in  timber  is  natural.  We  aU  know  what  it  is.  We  know  it  from  the 
ordinary  experience  of  our  lives,  and  it  is  a  circumstance  of  which  all  parties 
concerned  In  these  matters  are  bound  to  take  notice.  They  are  required  to 
know  that  timber  will  decay,  and  are  required  to  make  such  examlnatifm 
and  Inspection  from  time  to  time  as  will  determine  and  ascertain  whether  de- 
cay has  taken  place  to  such  an  extent  as  to  render  the  timber  unfit  for  use. 
If  you  are  of  opinion  that  the  examinations,  either  of  the  electric  company 
or  by  the  city,  were  of  a  kind  and  character  such  as  ought  to  have  been  m  ide 
to  ascertain  the  condition  of  the  pole,  and  were,  In  fact,  made  by  them, 
and  that  the  defect  In  the  pole,  If  any  there  was,  was  not  discovered  by  such 
examination,  then  the  city  cannot  be  liable  in  this  action.  The  only  liability 
of  the  city  with  respect  to  the  poles  erected  In  this  manner,  when  it  was  ap- 
parently safe  on  the  outside  when  It  was  first  put  up,  was  to  Inspect  from 
time  to  time  to  ascertain  whether  it  had  fallen  into  a  condition  which  rendered 
It  unsafe." 
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In  the  latter  part  of  the  charge  the  jury  was  instrncted  that,  unless 
there  was  negligence  on  part  of  the  company,  it  would  not  be  liable; 
that  negligence  would  consist  in  a  failure  to  inspect  and  examine  the 
pole  with  sufficient  care  and  diligence.  And  in  the  first  part  of  the 
charge  it  was  declared  to  be  the  duty  of  the  company  to  take  effec- 
tual measures  to  ascertain  the  condition  of  the  pole;  that  the  com- 
pany was  required  to  know  that  timber  will  decay,  and  was  required 
to  make  such  examination  and  inspection,  from  time  to  time,  "as 
will  determine  and  ascertain  whether  decay  has  taken  place  to  such 
an  extent  as  to  render  the  timber  unfit  for  use."  It  may  be  true,  as 
is  claimed  on  behalf  of  the  defendant  in  error,  that  the  court  did 
not  intend  to  impose  upon  the  company  a  duty  beyond  that  of  exer- 
cising ordinary  care  in  the  maintenance  of  the  poles  forming  part 
of  its  electric  light  plant;  but  the  question  is  whether  the  jury  would 
not  naturally  construe  these  instructions  to  mean  that  the  company 
was  bound  to  make  such  an  examination  and  inspection  from  time  to 
time  as  would  determine  and  ascertain  whether  decay  had  in  fact 
taken  place.  Giving  the  language  used  its  natural  import,  it  cer- 
tainly does  impose  upon  the  company  the  duty  of  making  such  ex- 
amination, from  time  to  time,  as  will  ascertain  and  determine  wheth- 
er the  poles  have  become  decayed;  and  it  is  then  declared  that  a 
failure  to  make  such  an  examination  constitutes  negligence  on  part 
of  the  company.  The  evidence  in  this  case  showed  that  the  decay 
which  affected  the  strength  of  the  pole  was  not  upon  the  surface, 
and  therefore  was  not  open  to  ordinary  observation,  and,  applying 
the  instructions  given  to  the  facts  proven,  the  jury  could  only  under- 
stand from  the  instructions  given  that  the  company  was  bound  to 
make  such  an  examination  of  the  poles  as  would  be  effectual  to  dis- 
cover decay  existing  underneath  the  surface. 

In  defining  the  liability  of  the  city,  the  court  charged  the  jury  that 
if  "the  examination,  cither  of  the  electric  company  or  by  the  city, 
were  of  a  kind  and  character  such  as  ought  to  have  been  made  to 
ascertain  the  condition  of  the  pole,  and  were  in  fact  made  by  them, 
and  that  the  defect  in  the  pole,  if  any  there  was,  was  not  discovered 
by  such  examination,  then  the  city  cannot  be  liable  in  this  action.** 
No  such  instruction  was  given  with  reference  to  the  electric  com- 
pany, and  there  seems  no  escape  from  the  conclusion  that  the  charge 
was  faulty  and  misleading,  in  that  it  failed  to  properly  define  the 
duty  resting  upon  the  company  with  respect  to  the  maintenance 
of  the  poles  by  it  lawfully  placed  in  the  city  streets,  in  that 
it  was  so  phrased  that  the  jury  must  have  understood  that  the  com- 
pany was  bound  to  make  such  an  examination  that  all  defects  would 
certainly  be  discovered,  instead  of  being  bound  to  use  reasonable 
and  ordinary  care  in  the  supervision  and  inspection  of  the  poles 
placed  in  the  street.  By  this  ruling  it  is  not  meant  to  relieve  the 
company  from  a  faithful  performance  of  its  obligations  to  the  pub- 
lic. In  all  cases  wherein  telegraph,  telephone,  electric  light  and 
power  and  electric  car  companies  obtain  and  exercise  the  privilege 
of  erecting  and  maintaining  poles,  wires,  lamps,  and  other  appli- 
ances in  the  public  streets,  they  are  bound  to  know  that  the  main- 
tenance of  such  appliances  in  and  about  the  highway  may  create 
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dangers  to  persons  exercising  the  primary  and  paramount  right  of 
passage  along  or  across  the  same.  The  companies  are  not  insurers 
of  the  safety  of  the  public  against  all  dangers  arising  from  the  law- 
ful placing  in  the  street  of  the  appliances  pertaining  to  the  business 
carried  on  by  the  companies;  but  they  are  bound  to  know  the  dan- 
gers which  may  naturally  be  caused  by  such  use  of  the  streets,  and 
to  guard  against  the  same  by  the  exercise  of  all  the  foresight  and 
caution  which  can  be  reasonably  expected  of  prudent  men  under 
such  circumstances.  If  the  court,  in  its  instructions,  had  not  over- 
stepped this  line  in  defining  the  obligation  resting  upon  the  electric 
company,  we  would  not  feel  compelled  to  hold  that  error  had  been 
committed;  but,  as  we  view  it,  the  court  used  language  which  the 
jury  might  well  construe  to  mean  that  practically  the  company  w^as 
bound  to  make  such  an  examination  of  its  appliances  as  would  cer- 
tainly secure  a  discovery  of  all  hidden  defects  therein,  which  ex- 
tends the  duty  resting  upon  the  company  beyond  the  limit  which  the 
law  imposes  upon  the  company. 

It  is  also  assigned  as  error  that  the  court  charged  the  jury  that 
if  Blake,  who  was  an  employ^  of  the  company,  made  an  examination 
of  the  pole,  and  discovered  its  rotten  and  unsafe  condition,  this  would 
be  notice  to  the  company,  whether  he  communicated  this  knowledge 
to  any  oflScer  of  the  company  or  not.  Blake  was  called  as  a  witness 
for  the  defendant  in  error,  and  he  testified  that  he  was  in  the  em- 
ploy of  the  electric  company  as  a  lamp  trimmer,  it  being  his  duty  to 
trim  the  lamps,  report  the  "outs,"  put  in  carbons,  and  to  report  any- 
thing that  looked  bad, — to  report  any  trouble.  He  further  testified 
that,  some  10  or  15  days  before  the  pole  fell  which  injured  Miss 
Sherret,  he  examined  the  pole  with  a  screwdriver,  and  found  "that 
the  screwdriver  went  in  pretty  easy,  and  showed  that  it  [the  pole] 
was  pretty  rotten,"  and  that  he  was  led  to  make  this  examination 
from  seeing  the  pole  */wriggling."  He  further  testified  that  he  no- 
tified Mr.  Sheridan,  a  storekeeper  of  the  company,  of  the  fact  he 
had  discovered.  Mr.  Sheridan,  being  called  as  a  witness,  denied  re- 
ceiving such  report  or  notice  from  Blake.  Mr,  McSparrin,  the  line 
foreman  of  the  electric  company,  and  Mr.  Barker,  the  superintendent, 
both  testified  that  it  was  Blake's  duty  to  report  any  defects  he  dis- 
covered either  to  the  foreman  or  the  superintendent,  and  both  wit- 
nesses denied  receiving  any  repK)rt  of  the  defect  in  the  pole  from 
him.  The  court  instructed  the  jury  that,  if  they  found  from  the  evi- 
dence that  Blake  did  in  fact  examine  the  pole  and  discover  the  un- 
safe condition  thereof  at  the  time  he  stated  in  his  testimony,  this 
would  be  notice  to  the  company,  regardless  of  the  question  whether 
he  made  a  report  thereof  to  any  other  employ^  or  officer  of  the  com- 
pany, and  this  ruling  is  assigned  as  error. 

In  Thompson  on  the  Law  of  Corporations  (volume  4,  §  5195)  the  rule 
is  stated  to  be  to  the  effect  that,  in  order  to  bind  the  principal,  the  no- 
tice must  be  communicated  to  one  whose  duty  it  is  "to  act  for  the  prin- 
cipal upon  the  subject  of  the  notice,  or  whose  duty  it  is  to  communicate 
the  information  either  to  the  principal  or  to  the  agent  whose  duty  it 
was  to  act  for  him  with  regard  to  it."  Counsel  for  the  electric  com- 
pany, in  the  brief  submitted,  state  their  view  of  the  rule  in  the 
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following  terms:  "The  general  rule  with  reference  to  the  question 
of  notice  is  that  notice  to  the  agent  is  notice  to  the  principal,  if 
the  agent  comes  to  a  knowledge  of  the  facts  while  he  is  acting  for 
the  principal;  but  this  rule  is  limited  by  the  further  rules  that 
notice  to  the  agent,  to  bind  the  principal,  must  be  within  the  scope 
of  the  employment^" — ^and  cite  in  support  thereof  the  cases  of  The 
Distilled  Spirits,  11  Wall.  356,  and  Rogers  v.  Palmer,  102  U.  S.  2G3. 
•  In  the  former  case  it  was  said  that  "the  general  rule  that  a  prin- 
cipal is  bound  by  the  knowledge  of  his  agent  is  based  on  the  prin- 
ciple of  law  that  it  is  the  agent's  duty  to  communicate  the  knowl- 
edge which  he  has  respecting  the  subject-matter  of  negotiation,  and 
the  presumption  that  he  will  perform  that  duty";  and  in  the  latter 
case  it  was  held  that  knowledge  obtained  by  an  attorney  when  con- 
ducting a  case  for  a  client  was  imputable  to  the  latter. 

As  already  stated,  Blake  testified  that  it  was  his  duty  to  report 
anything  wrong  or  any  trouble  he  discovered  about  the  poles  or 
wires  of  the  company;  and  none  of  the  witnesses  for  the  electric 
company  deny  this  fact,  but,  on  the  contrary,  McSparrin  and  Barker, 
the  line  foreman  and  superintendent,  both  testify  that  it  was  Blake's 
duty  to  report  to  them  any  defects  he  might  discover;  and  thus  it 
was  made  plain  that  it  was  Blake's  duty  to  take  notice  of  defects  in 
the  plant  coming  under  his  observation,  and  to  report  the  same 
when  discovered;  and  therefore,  within  the  doctrine  of  the  author- 
ities cited,  the  court  was  justified  in  instructing  the  jury  that  knowl- 
edge acquired  by  Blake  of  the  defective  condition  of  the  pole,  when 
he  was  going  his  rounds  as  an  employ^  of  the  company,  would  be 
imputable  to  the  company,  because  it  was  proven  beyond  dispute  that 
it  was  his  duty  to  take  notice  of  defects,  and,  noticing  them,  to  make 
report  thereof. 

A  number  of  errors  are  assigned  upon  the  action  of  the  court  in 
permitting  testimony  to  be  given  with  respect  to  the  mental  and 
physical  condition  of  the  defendant  in  error  prior  to  the  accident, 
and  her  condition  after  the  injury;  but  we  find  no*  error  therein,  and 
it  is  not  necessary  to  discuss  them  at  length. 

Exception  is  also  taken  to  the  ruling  of  the  court  upon  the  defense 
interposed  of  contributory  negligence,  which  was  to  the  effect  that 
there  was  no  evidence  sustaining  the  defense.  The  charge  of  neg- 
ligence on  part  of  defendant  in  error  was  based  upon  the  fact  that, 
when  she  attempted  to  cross  the  street  at  the  time  of  the  accident, 
she  did  so  diagonally,  thus  leaving  the  crossing  usually  followed  by 
pedestrians;  it  being  claimed  that,  had  she  been  upon  the  crossing 
proper,  she  would  not  have  been  struck  by  the  falling  pole  and  wires. 
To  maintain  the  defense  of  contributory  negligence  under  these  cir- 
cumstances, it  would  be  necessary  to  hold  that  the  defendant  in  er- 
ror had  no  legal  right  to  cross  the  street  diagonally,  and  that  she 
was  a  trespasser  in  thus  going  upon  it  In  support  of  this  conten- 
tion, counsel  for  plaintiff  in  error  cite  a  number  of  cases  wherein 
it  was  held  that  it  was  a  question  for  the  jury  to  determine  whether 
the  party  injured  was  negligent  in  the  use  made  of  the  street  or  high- 
way; but  these  are  cases  w^herein  the  charge  of  negligence  against 
the  defendant  corporation  was  a  failure  to  keep  the  sidewalk  in  prop- 
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er  condition,  in  that  some  defect  existed  in  the  pathway  itself,  but 
it  appeared  that  the  usually  traveled  part  of  the  street  was  in  proper 
condition,  and  the  injury  had  been  occasioned  by  the  traveler  go- 
ing outside  of  this  part  of  the  street.  In  this  class  of  cases  there  is 
usually  a  choice  given  to  the  traveler  to  use  the  usually  traveled  and 
safe  part  of  the  highway,  or  to  go  upon  the  part  which  may  be  less 
safe;  and  then  it  is  for  the  jury  to  say  whether  it  was  negligence 
to  use  the  latter.  In  this  case,  as  the  trial  court  stated  to  the  jury, 
when  defendant  in  error  started  to  cross  the  street,  there  was  noth- 
ing in  the  surroundings  which  would  charge  her  with  notice  that  she 
incurred  greater  danger  in  crossing  diagonally,  and  therefore  there 
was  nothing  on  which  to  base  the  charge  of  contributory  negligence 
other  than  the  fact  that  she  crossed  diagonally;  and  certainly  this 
would  not  sustain  the  charge  of  contributory  negligence,  unless  it 
be  true  that  pedestrians  have  no  right  to  cross  a  public  street  ex- 
cept at  right  angles  and  at  places  ordinarily  used  as  a  crossing. 
The  use  of  the  public  streets  between  crossings  is  not  limited  solely  to 
animals  and  vehicles,  but  may  be  used  by  footmen,  due  caution  being 
exercised.  Elliott,  Roads  &  ^.  622;  Moebus  v.  Herrmann,  108  N. 
Y.  349,  15  N.  E.  415. 

The  only  other  error  assigned  which  needs  consideration  is  based 
upon  that  part  of  the  charge  upon  the  rule  of  damages  which  was 
given  in  the  following  words: 

*'If  she  is  under  further  disabUity,  If  these  injuries  are  permanent  in  their 
character,  so  that  she  will  not  he  able  hereafter  to  resume  her  occup  ition,  or, 
resuming  it,  cannot  perform  the  service  as  efficiently  as  before,  she  is  entitled 
to  compensation  in  the  degree  in  which  she  loses  the  power  to  earn  money. 
So  that,  if  you  think  that  her  powers  are  permanently  impaired,  that  she  will 
not  hereafter  be  able  to  carry  on  her  occupation  as  a  school  teacher,  for  the 
length  of  time  for  which  she  Is  withdrawn  from  her  oecuiiation  she  is  entitled 
to  such  money  as  she  could  earn  during  that  time,  whether  it  be  one  year 
or  more." 

In  effect,  the  jury  were  instructed  that  defendant  in  error  was  en- 
titled to  compensation  for  the  past  loss  of  time,  resulting  from  the 
injury, — that  is,  to  the  compensation  she  would  have  earned  as  a 
school  teacher;  and,  further,  that,  if  the  jury  found  that  the  injuries 
received  would  impair  her  ability  to  carry  on  her  occupation  as  a 
school  teacher  in  the  future,  she  would  be  entitled  to  the  salary  she 
would  have  earned  for  the  year  or  years  she  was  disabled  from  pur- 
suing her  occupation.  In  cases  wherein  the  evidence  shows  that  the 
injury  received  will  affect  the  ability  of  the  party  in  the  future  to 
earn  money,  compensation  must  be  made  therefor;  but  the  rule  is 
not  that  the  jury  must  determine  the  number  of  years  that  the  dis- 
ability will  continue  to  exist,  and  then  multiply  this  number  by  the 
yearl}'  compensation  the  party  has  earned  in  the  past.  Damages  for 
future  losses  in  cases  of  this  kind  are  not  susceptible  of  computation 
by  a  strictly  mathematical  calculation.  Evidence  may  be  given  of 
the  age  of  the  party  injured,  the  probable  duration  of  life,  the  effect 
the  injury  has  had  upon  the  ability  of  the  person  to  earn  money,  of 
the  probability  that  the  injurious  effect  on  the  ability  to  earn  money 
will  continue  in  the  future,  either  during  life  or  for  a  lesser  pe- 
riod, and  of  the  business  or  occupation  in  which  the  person  was  en- 
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gaged,  and  the  compensation,  whether  by  wages,  fees,  by  a  fixed 
salary  or  profits  that  resulted  therefrom;  and,  from  the  facts  thus 
proven  in  evidence,  it  is  for  the  jury  to  award  such  fair  sum  as  will, 
in  their  judgment,  compensate  the  party  for  the  decreased  or  de* 
stroyed  ability  to  earn  money  in  the  future,  due  allowance  being 
made  for  the  contingencies  and  uncertainties  that  inhere  in  such 
matters.  Railroad  Co.  v.  Putnam,  118  U.  S.  545,  7  Sup.  Ct.  1;  Rail- 
way Co.  V.  Needham,  10  U.  S.  App.  339,  351,  3  C.  C.  A.  129,  148,  and 
52  Fed.  371,  378.  We  are  of  the  opinion  that  the  charge  of  the  court 
on  this  subject  is  open  to  the  criticism  that  the  jury  would  naturally 
infer  therefrom  that  they  must  compensate  the  defendant  in  error  for 
this  future  loss  by  allowing  her  the  yearly  compensation  she  had 
earned  as  a  teacher  for  the  length  of  time  they  deemed  the  disability 
would  continue,  thus  assuming  that,  if  this  accident  bad  not  hap- 
pened, the  defendant  in  error  would  certainly  have  continued  to 
teach  at  that  rate  of  salary  for  her  lifetime,  or  for  the  length 
of  time  the  jury  determined  the  injury  would  continue  to  affect  her 
ability  to  earn  money;  and,  as  already  said,  this  is  not  a  correct 
statement  of  thp  rule  to  be  observed  by  the  jury  in  estimating  dam- 
ages of  this  nature. 

For  these  reasons,  the  judgments  rendered  must  be  reversed,  and 
the  case  be  remanded  for  a  new  trial  as  to  both  the  city  of  Denver 
and  the  electric  company. 

THAYER,  Circuit  Judge  (dissenting).  I  am  not  able  to  concur  in 
all  the  propositions  considered  and  decided  in  the  foregoing  opinion. 
If  a  city  authorizes  a  telegraph,  telephone,  or  electric  light  company 
to  erect  a  tall  wooden  pole,  burdened  with  wires,  on  one  of  its  pub- 
lic thoroughfares,  it  is  affected  with  knowledge,  from  the  very  na- 
ture of  the  structure,  that,  in  course  of  time,  it  will  decay,  and  be- 
come dangerous  to  those  who  have  occasion  to  use  its  streets.  I 
am  of  opinion,  therefore,  that  a  municipality  which  authorizes  such 
poles  to  be  erected  on  its  streets  is  under  an  obligation  to  the  pub- 
lic to  see  that  they  are  examined  in  a  proper  manner  and  at  reason- 
able intervals,  either  by  its  own  agents  or  by  the  persons  or  corpo- 
rations whom  it  has  authorized  to  erect  them,  and  that  the  duty  of 
inspection  does  not  rest  exclusively  upon  the  latter,  as  the  opinion 
of  the  majority  seems  to  hold.  Moreover,  I  do  not  understand  that 
the  charge  of  the  trial  judge,  when  considered  altogether,  imposed 
upon  the  electric  light  company  the  duty  of  exercising  more  than 
ordinary  care  in  the  matter  of  inspecting  its  poles.  From  the  fact 
that  the  jury  were  instructed  very  pointedly  that  there  could  be  no 
recovery  against  either  of  the  defendants  unless  negligence  on  their 
part  was  proven,  it  is  apparent,  I  think,  that  the  trial  judge  did  not 
entertain  the  view,  or  intend  to  convey  the  idea  to  the  jury  that  the 
electric  light  company  was  bound  at  all  hazards  to  see  that  its  poles 
were  in  a  safe  condition.  Considered  as  an  entirety,  the  charge  on 
this  branch  of  the  case  meant,  I  think,  that  the  electric  light  com- 
pany was  required  to  adopt  a  proper  method  of  examining  its  poles, 
— one  which  would  be  liable  to  develop  any  interior  rottenness, — 
and  to  examine  them  at  reasonable  intervals.  This  direction,  in  my 
judgment,  was  substantially  correct. 
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(88  Fed.  237.) 

WILLIAMS  et  aL  v.  LYMAN. 

(Circuit  Ck)urt  of  Appeals,  Eighth  Circuit    June  20,  1898.) 

No.  1,034. 

L  Principal  and  Surety — Official  Bonds — Negliobncb  of  Obltobb. 

Neither  the  negligence  nor  failure  of  an  obligee  in  an  official  bond,  in 
the  discharge  of  some  duty  to  a  third  party,  nor  his  negligence  or  laches 
In  enforcing  a  compliance  with  its  condition,  will  release  the  sureties. 
Nothing  less  than  the  breach  of  a  covenant  which  the  obligee  has  made, 
or  connivance  at  the  principal's  breach  of  the  bond,  or  knowledge  of  such 
breach,  and  a  continuance  of  his  employment  without  communicating 
the  fact  to  his  sureties,  or  such  a  willful  shutting  of  the  eyes  to  the  evi- 
dences of  the  breach  as  warrants  the  inference  of  connivance,  will  have 
that  effect 
2.  Same. 

Mere  neglect  of  an  internal  revenue  collector  to  comply  with  the  laws 
and  regulations  requiring  him  to  frequently  examine  and  verify  the  ac- 
counts of  his  deputy,  and  see  that  he  faithfully  discharges  his  duty,  will 
not  release  the  sureties  on  the  deputy's  official  bond  from  liability  for 
defalcations,  which  a  strict  performance  of  these  duties  might  have  pre- 
vented. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Utah. 

This  was  an  action  at  law  by  Ambrose  W.  Lyman  against  P.  L. 
Williams,  George  Cullins,  and  Sidney  W.  Darke,  as  sureties  on  the 
official  bond  of  Richard  H.  Cabell,  as  a  deputy  internal  revenue  col- 
lector. There  was  a  verdict  for  plaintiff  in  the  court  below,  and 
judgment  was  entered  thereon,  to  review  which  the  defendants  sued 
out  this  writ  of  error. 

E.  B.  Critchlow  and  George  Sutherland,  for  plaintiffs  in  error. 
Franklin  S.  Richards,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIRAS, 
District  Judge. 

SANBORN,  Circuit  Judge.  This  case  presents  but  a  single  ques- 
tion, and  it  is  this:  Is  negligence  or  laches  by  an  obligee  in  the  dis- 
charge of  his  duties  to  a  third  person,  or  in  the  enforcement  of  his 
claims  against  the  principal  in  a  bond,  a  release  of  the  obligation  of 
the  sureties  thereon?  This  question  arises  in  this  way:  On  Janu- 
ary 24,  1894,  Ambrose  W.  Lyman,  the  defendant  in  error,  was  the 
United  States  internal  revenue  collector  for  the  district  of  Montana. 
He  appointed  one  Richard  H.  Cabell  one  of  his  deputies,  and  on  that 
day  Cabell  as  principal,  and  the  plaintiffs  in  error  as  sureties,  exe- 
cuted a  bond  to  the  defendant  in  error  conditioned  for  the  faithful 
discharge  of  his  duties  by  Cabell.  Between  the  date  of  that  bond 
and  February  23,  1897,  Cabell  misappropriated  moneys  of  the  United 
States  which  came  into  his  hands  as  deputy  collector  to  the  amount 
of  about  |8,000.  Lyman,  the  obligee  in  the  bond,  brought  this  action 
to  recover  his  loss  on  account  of  this  defalcation.     The  plaintiffs  in 
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error  answered,  and  the  case  was  tried  by  a  jury,  which  returned  a 
verdict  in  favor  of  the  defendant  in  error. 

The  only  error  of  which  complaint  is  made  is  that  the  court  below 
struck  out  the  sixth  paragraph  of  the  answer,  with  leave  to  the  plain- 
tiflfs  in  error  to  amend  it  by  adding  allegations  of  fraud  and  conniv- 
ance. This  paragraph  pleaded  two  defenses.  The  first  was  that, 
under  the  laws  of  the  United  States  and  the  rules  made  by  the  secre- 
tary of  the  treasury  and  the  commissioner  of  internal  revenue  there- 
under, it  was  the  duty  of  the  defendant  in  error  to  frequently  and 
personally  examine  and  verify  the  accounts  of  Cabell,  to  diligently 
and  carefully  supervise  his  discharge  of  the  duties  of  his  office,  and 
to  see  that  he  faithfully  performed  them;  that  the  defendant  in  error 
entirely  neglected  to  do  these  things;  and  that  the  misappropriation 
and  defalcation  of  Cabell  would  not  have  occurred  if  Lyman  had  faith- 
fully and  diligently  discharged  his  duties.  The  second  defense  was 
that  the  defendant  in  error  knew  of  the  misappropriations  of  Cabell 
while  they  were  in  progress,  but  failed  to  notify  the  sureties  thereof, 
and  was  guilty  of  neglect  so  gross  and  inexcusable  that  it  operated  as 
a  fraud  upon  them.  The  latter  defense  is  not  before  us  for  con- 
sideration, because  the  plaintiffs  in  error  so  amended  their  answer 
after  the  sixth  paragraph  was  stricken  out  that  they  were  permitted 
to  introduce  evidence  upon  the  trial  in  support  of  this  defense,  and 
the  court  charged  the  jury  that,  if  the  defendant  in  error  had  any 
notice  or  knowledge  of  the  defalcation  of  Cabell,  it  was  his  duty  to 
immediately  discharge  him,  or  to  communicate  the  fact  to  his  sure- 
ties as  soon  as  he  heard  it,  and  that,  if  he  failed  to  do  so,  he  could  not 
recover  on  the  bond,  although  mere  inattention  or  negligence  on  his 
part,  without  knowledge,  would  not  defeat  the  action.  TTie  only- 
question,  therefore,  for  our  consideration,  is  whether  or  not  the  negli- 
gence of  Lyman  released  the  sureties. 

It  is  earnestly  contended  that  since  the  laws  and  regulations  under 
which  the  commissioner  and  his  deputy  were  acting  required  the 
former  to  diligently  supervise  and  insp)ect  the  accounts  and  acts  of 
the  latter,  and  since  such  a  supfer>ision  and  inspection  would  have 
brought  the  latter's  defalcations  to  light  and  might  have  prevented 
the  larger  part  of  them,  the  sureties  on  his  bond  had  a  right  to  rely 
upon  the  faithful  discharge  of  these  duties  by  this  collector,  and  that 
they  ought  not  to  be  compelled  to  pay  for  losses  that  probably  would 
not  have  been  sustained  if  the  obligee  in  their  bond  had  been  diliscent 
and  faithful.  It  may  be  conceded  that  if  this  collector,  in  considera- 
tion of  the  execution  of  the  bond,  had  covenanted  with  these  sureties 
that  he  would  diligently  supervise  and  inspect  the  acts  and  accounts, 
and  compel  the  faithful  discharge  of  the  duties  imposed  upon  his 
deputy,  and  had  then  made  a  breach  of  his  agreement,  the  sureties 
would  have  been  released  from  their  obligation.  This  proposition 
rests  upon  the  rule  that  a  breach  of  a  contract  by  one  of  the  parties 
to  it  releases  the  other  from  further  performance.  It  may  be  con- 
ceded, also,  that  sureties  for  a  deputy  or  a  servant  are  released  from 
liability  for  subsequent  delinquencies  if  the  employer  connives  at  his 
defalcations,  or  if  he  becomes  aware  of  them,  and  permits  his  deputy 
or  servant  to  continue  in  his  employment,  without  conmiunicating 


Digitized  by 


Google 


WILLIAMS    V.    LYMAN.  513 

his  knowledge  to  the  sureties.  The  reason  is  that  the  duty  to  act  in 
good  faith  towards  those  in  contract  relations  with  them  rests  upon 
all  men,  and  a  concealment  of  such  defalcations,  a  failure  to  notify 
the  sureties  of  them  as  soon  as  discovered,  or  to  immediately  dis- 
charge the  defaulter,  or  a  connivance  at  them,  is  both  a  violation  of 
that  duty  and  a  fraud  upon  the  sureties.  Phillips  v.  Foxall,  L.  B. 
7  Q.  B.  666;  Burgess  v.  Eve,  L.  B.  13  Eq.  450,  458;  Gradle  v.  Hoffman, 
105  111.  147,  155.  Perhaps  a  willful  shutting  of  the  eyes  to  evidences 
of  fraud,  dishonesty,  or  embezzlement  on  the  part  of  the  servant — a 
negligence  so  gross  as  to  warrant  the  inference  of  connivance — mi&:ht 
have  the  same  effect,  because  such  willful  ignorance  would  work  a 
like  fraud  on  the  sureties.  But  there  must  be  some  violation  of  a 
covenant  with,  or  some  breach  of  a  duty  to,  the  sureties  to  work  a 
release  of  their  obligation.  Was  there  anything  of  this  character  in 
the  failure  of  the  collector  to  supervise  and  inspect  the  acts  and  ac- 
counts and  to  diligently  enforce  the  discharge  of  the  duties  of  his 
deputy,  as  required  by  the  acts  of  congress  and  the  regulations  of  the 
treasury  department?  He  made  no  agreement  with  these  sureties 
that  he  would  comply  with  these  laws  and  regulations.  The  laws 
were  not  enacted  nor  were  the  regulations  adopted  in  the  interest,  or 
for  the  benefit,  of  these  sureties.  The  acts  of  congress  were  passed, 
and  the  rules  of  the  treasury  department  were  established,  for  the 
benefit  and  protection  of  the  United  States,  and  for  their  benefit  and 
protection  alone.  The  plaintiffs  in  error  cannot,  therefore,  base  any 
cause  of  action  or  defense  upon  these  laws  and  regulations  alone, 
because  Lyman  owed  the  duty  of  obedience  to  them  to  the  United 
States  only,  and  they  alone  could  recover  damages  for  the  breach  of 
that  duty.  The  failure  to  discharge  a  duty  to  the  complaining  party, 
and  resulting  injury  to  him,  are  indispensable  elements  of  an  action 
or  defense  on  the  ground  of  negligence.  Beynolds  v.  Bailway  Co., 
32  U.  S.  App.  577,  586,  16  C.  C.  A.  435,  440,  and  69  Fed.  808. 

Lyman,  then,  owed  no  duty  to  the  sureties  by  virtue  of  the  laws 
and  regulations.  Did  the  execution  of  the  bond  impose  any  duty 
upon  him  to  comply  with  these  laws  and  regulations  for  the  benefit 
of  the  plaintiffs  in  error?  They  were  in  force  when  the  bond  was 
executed.  They  required  regular,  prompt,  and  correct  accounts  and 
vouchers,  the  careful  preservation  and  prompt  payment  of  the  mon- 
eys of  the  government  to  the  collector,  and  the  faithful  discharge  of 
all  his  duties  from  the  deputy,  Cabell,  as  much  as  they  called  for 
supervision,  inspection,  and  diligence  by  the  collector,  Lyman.  If 
Cabell  had  complied  with  the  laws  and  regulations,  no  negligence  of 
Lyman — no  failure  on  his  part  to  discharge  his  duties — could  have 
entailed  any  loss  upon  the  sureties.  When  this  bond  was  made, 
these  sureties  came  to  Lyman,  and  said,  in  effect,  "If  you  will  appoint 
Cabell  your  deputy,  we  will  guaranty  that  he  will  comply  with  the 
laws  and  regulations  which  govern  that  oflQce,  and  that  he  will  faith- 
fully discharge  its  duties.''  Lyman  appointed  him,  and  in  considera- 
tion of  that  appointment  these  sureties  gave  the  guaranty, — they 
executed  this  bond.  Cabell  failed  to  fulfill  the  guaranty;  he  broke 
the  condition  of  the  bond.  The  contract  which  his  sureties  made 
with  the  collector  was  that  they  would  see  that  his  deputy,  Cabell, 
31  C.C.A.-33 
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faithfully  discharged  his  duties.  They  failed  to  do  this.  Is  it  any 
defense  to  an  action  on  this  contract  that  the  collector  or  any  other 
party  failed  to  do  the  very  thing  which  these  sureties  had  agreed  to 
do  for  them?  Is  it  any  defense  to  such  an  action  that  the  collector 
was  negligent  in  the  discharge  of  a  duty  which  he  owed  to  the  gov- 
ernment, and  that,  if  he  had  faithfully  and  carefully  discharged  that 
duty,  the  failure  of  these  sureties  to  perform  their  contract — their 
failure  to  see  that  this  deputy  discharged  his  duties — would  have 
caused  them  less  loss?  These  questions  must  be  answered  in  the 
negative.  The  contract  was  not  that  these  sureties  would  guaranty 
the  faithful  discharge  of  the  duties  of  this  deputy  if  the  collector 
supervised,  inspected,  and  enforced  his  performance  of  them,  or  if  he 
faithfully  discharged  his  duties  to  the  government  or  to  any  other 
third  party.  The  bond  contained  no  such  conditions.  Its  purpose 
and  effect  were  rather  to  relieve  the  collector  of  care  concerning 
Cabell's  actions  and  to  cast  that  burden  upon  his  sureties.  The  con- 
tract of  suretyship  is  not  that  the  obligee  will  see  that  the  principal 
performs  its  condition,  but  it  is  that  the  surety  will  see  that  he  per- 
forms it.  Nelson  v.  Bank,  32  U.  S.  App.  554,  571,  16  C.  C.  A.  425, 
435,  and  69  Fed.  798.  If  the  principal  fails,  and  loss  ensues,  the 
laches  or  negligence  of  the  obligee  constitutes  no  defense  for  the 
surety,  because  by  his  contract  he  takes  upon  himself  the  primary 
duty  of  watchfulness  and  care.  If  the  deputy  in  this  case  was  late 
in  the  presentation  of  his  accounts,  and  lax  in  the  discharge  of  his 
duties,  and  if  care  and  diligence  would  have  discovered  the  beerin- 
ning  of  his  misappropriations  and  would  have  prevented  his  subse- 
quent delinquencies,  the  burden  was  on  those  who  guarantied  his 
acts  to  exercise  that  care,  to  discover  those  defalcations,  and  to  de- 
mand his  removal.  If  they  failed  to  be  careful,  if  they  failed  to  dis- 
cover the  misappropriations,  and  to  demand  the  removal  of  their 
principal  until  after  loss  had  resulted  from  his  defalcations,  their 
contract  was  that  they  would  pay  that  loss.  Neither  the  negligence 
nor  failure  of  an  obligee  in  a  bond  in  the  discharge  of  some  duty  to 
a  third  party,  nor  his  negligence  or  laches  in  enforcing  a  compliance 
with  its  condition,  will  release  the  sureties  from  their  obligation. 
Nothing  less  than  the  breach  of  a  covenant  which  the  obligee  has 
made,  or  connivance  at  the  principal's  breach  of  the  condition  of  the 
bond,  or  knowledge  of  such  breach,  and  a  continuance  of  his  employ- 
ment without  communicating  the  fact  to  his  sureties,  or  such  a  willful 
shutting  of  the  eyes  to  the  evidences  of  the  breach  as  warrants  the 
Inference  of  connivance,  will  have  that  effect.  Mactaegart  v.  Wat- 
son, 3  Clark  &  F.  533;  U.  8.  v.  Kirkpatrick,  9  Wheat  720,  735;  Tap- 
ley  V.  Martin,  116  Mass.  275;  Board  v.  Otis,  62  N.  Y.  88,  92;  U.  R.  v. 
Witten,  143  U.  S.  76,  79,  12  Sup.  Ct.  372;  Water  Co.  v.  Parker  (Cal.) 
35  Pac.  1048,  1051;  Bostwick  v.  Van  Voorhis,  91  N.  Y.  353,  361; 
Pacific  Fire  Ins.  Co.  of  New  York  v.  Pacific  Surety  Co.  of  California 
(Cal.)  28  Pac.  842;  Bank  v.  Brownell,  9  R  I.  168.  The  judgment 
below  is  affirmed. 
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(88  Fed.  243.) 

FRED  J.  KIESEL  &  CO.  v.  SUN  INS.  OFFICE  OF  LONDON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    June  20,  1898.) 

No.  1,027. 

1.  Fire  Insurance— Construction  of  Policy. 

A  policy  on  goods  in  a  warehouse  contained  a  clause  which  declared 
that  *'If  a  building  or  any  part  thereof  fall,  except  as  the  result  of  fire, 
all  insuifance  by  this  policy  on  such  building  or  Its  contents  shall  im- 
mediately cease."  The  building  fell,  and  the  goods  were  destroyed  by  fire; 
but  whether  the  fall  was  caused  by  the  fire,  or  by  a  gale  of  wind,  was 
the  matter  in  issue.  Plaintiff  requested  a  charge  that,  if  the  building  or 
goods  were  on  fire  before  the  building  fell,  the  company  was  liable,  even 
though  it  would  not  have  fallen  but  for  the  wind.  Hdd^  that  the  court 
properly  rejected  this  request,  and  correctly  charged  that,  if  the  fall  was 
caused  by  the  fire,  the  company  was  liable,  but,  if  it  resulted  from  some 
other  cause,  it  was  not 

^  Same. 

While  a  policy  which  is  ambiguous  or  of  doubtful  meaning  should  be 
construed  most  strongly  against  the  insurer,  yet.  If  its  terms  are  clear 
and  unambiguous,  they  are  to  be  taken  in  their  plain,  ordinary  sense,  and 
no  construction  is  necessary. 

Z,  Appeal  and  Errok— Question  not  Raised  Below. 

A  question  which  was  not  called  to  the  attentioij  of  the  court  below  by 
any  objection  or  request  for  instructions  will  not  be  considered  on  appeal 
or  writ  of  error. 

4.  Opinion  Evidence— When  Admissible. 

There  is  a  recognized  exception  to  the  general  rule  requiring  a  witness 
to  state  facts,  and  not  conclusions,  which  permits  him  to  state  his  infer- 
once  or  opinion  from  facts  he  sees  or  knows,  when  he  draws  it  from  so 
many  minor  details  thdt  it  is  impossible  to  state  them  so  that  a  jury 
could  deduce  a  just  inference  from  his  narrative.  But  on  an  issue  as  to 
whether  a  building  containing  insured  goods  fell  as  the  result  of  fire, 
or  was  blown  down  by  a  high  wind,  held,  that  the  court  committed  no 
error  in  refusing  to  permit  witnesses,  who  testified  that  they  saw  the  roof 
on  fire,  and  had  seen  other  buildings  on  fire  before,  to  give  their  opinions 
as  to  whether  it  was  still  standing  when  they  saw  it  burning. 

^.  Same. 

The  general  rule  that  witnesses  should  state  facts,  and  not  conclusions, 
should  be  strictly  followed;  and,  whenever  it  is  doubtful  whether  a  case 
falls  under  the  rule  or  one  of  its  exceptions,  the  wise  course  is  to  place 
it  under  the  rule. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Utah. 

A.  R.  Hey  wood  (Hugh  A.  Tait,  on  the  brief),  for  plaintiff  in  error. 
T.  C.  Van  Xess,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHHIAS, 
District  Judge. 

SANBORN,  Circuit  Judge.  This  writ  of  error  challenges  a  judg- 
ment for  the  defendant  in  error,  the  Sun  Insurance  Office  of  London, 
an  insurance  corporation,  in  an  action  brought  against  it  by  the 
plaintiff  in  error,  Fred  J.  Kiesel  &  Co.,  a  corporation,  on  a  policy 
4)f  fire  insurance  upon  merchandise  that  was  situated  in  a  ware- 
house at  Ogden,  in  the  state  of  Utah.    One  of  the  clauses  of  this 
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policy  reads:  "If  a  building,  or  any  part  thereof,  fall,  except  as  the  re- 
sult of  fire,  all  insurance  by  this  policy  on  such  building  or  its  con- 
tents shall  immediately  cease."  The  complaint  of  the  plaintiff  con- 
tained the  usual  allegations  of  the  issue  of  the  policy,  the  destruction 
by  fire  of  the  merchandise  insured,  the  proof  of  the  loss,  and  a 
demand  for  its  payment.  In  its  answer  the  defendant  denied  that 
the  goods  were  destroyed  by  fire,  and  that  proper  proof  of  loss  was 
made,  and  then  averred  that  the  building  in  which  the  merchandise 
was  contained  fell,  not  as  a  result  of  fire,  but  as  a  result  of  wind, 
before  either  the  building  or  the  goods  within  it  were  destroyed  or 
injured  by  fire.  When  the  case  came  to  trial,  the  defendant  stipu- 
lated that,  if  it  was  liable  at  all,  it  was  liable  for  the  full  amount  of 
the  policy,  and  that  the  proof  of  loss  was  sufficient  in  that  event, 
but  "did  not  admit  that  it  was  liable,  but,  upon  the  contrary,  alleged 
and  claimed  and  stood  upon  the  proposition  that  in  truth  the  build- 
ing was  blown  down  by  a  gale  of  wind  on  the  night  of  the  18th  of 
September,  and  that,  after  the  building  had  been  blown  down,  a 
fire  started  in  the  debris,  and  destroyed  to  some  extent,  the  contents; 
that  the  only  real  issue  to  be  tried  was  whether  or  not  the  loss  oc- 
curred from  fire, — that  is,  whether  the  building  first  caught  fire, 
which  resulted  in  the  destruction  of  the  building  and  its  contents, 
or  whether  it  fell  before  the  fire  began."  This  issue  was  tried  by  a 
jury  for  five  days.  E\1dence  was  introduced,  on  the  one  hand,  tend- 
ing to  show  that  the  warehouse  was  on  fire,  and  that  the  flames  were 
breaking  through  its  roof  while  every  part  of  it  was  still  standing; 
and,  on  the  other  hand,  that  material  portions  and  substantially 
all  of  the  warehouse  had  fallen  from  a  cause  other  than  fire,  and  un- 
connected with  fire,  to  wit,  from  a  gale  of  wind,  prior  to  the  occur- 
rence of  fire  on  the  goods  insured  or  on  the  building.  The  principal 
complaint  in  the  case  is:  That  at  the  close  of  the  trial  the  court  be- 
low refused  to  give  to  the  jury  the  following  instruction,  which 
was  requested  by  counsel  for  the  plaintiff:  "If  you  believe  from  the 
evidence  that  the  fire  had  originated,  and  that  the  building  or  any 
portion  of  the  insured  goods  therein  contained  was  on  fire  and 
burning,  before  the  building  or  any  part  thereof  fell,  your  verdict 
should  be  for  the  plaintiff,  notwithstanding  you  may  find  from  the 
evidence  that  subsequently  the  building  or  some  substantial  part 
thereof  fell,  and  that  the  same  would  not  have  fallen  but  for  the 
wind  which  was  blowing  at  the  time."  That  it  charged  them  on  this 
subject  in  these  words:  "If  this  building,  or  any  substantial  part 
thereof,  fell  before  the  fire,  or  before  any  portion  of  the  merchandise 
insured  (and  this  policy  is  on  the  merchandise  within  the  building, 
and  not  on  the  building  itself),  before  any  portion  of  that  merchan- 
dise was  injured  by  fire,  and  it  so  fell,  not  as  the  result  of  the  fire, 
but  as  the  result  of  something  else,  your  verdict  should  be  for  the 
defendant  in  this  case,  and  not  for  the  plaintiff."  And  that  when 
counsel  for  the  insurance  company,  at  the  close  of  the  charge,  ex- 
cepted to  this  portion  of  it,  and  said,  "As  I  understand  the  charge 
of  the  court,  no  matter  to  what  extent  the  building  was  burning, 
if  the  goods  were  not  on  fire,  no  liability  would  attach,"  the 
court  turned  to  the  jury,  and  further  charged  them  in  this  way: 
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^Terhaps,  gentlemen,  I  did  not  explain  fully  what  I  meant  on  that 
subject.  If  that  building  fell,  even  after  the  fire  had  originated,  but 
fell  from  a  cause  distinct  from  the  Are, — ^in  other  words,  if  the  fall 
was  not  caused  by  the  fire, — and  if  at  the  time  it  fell  the  goods  had 
not  caught  fire,  and  had  not  been  damaged  by  fire,  the  defendant 
would  not  be  liable  in  this  case.  If,  on  the  other  hand,  the  goods — 
and  the  goods  and  merchandise  only  were  insured — in  the  building, 
if  those  goods  had  been  damaged  by  fire  or  had  caught  fire  prior  to 
the  falling  of  the  building,  you  will  find  for  the  plaintiff." 

It  is  plain  from  the  request  of  the  plaintiff's  counsel,  which  we 
have  quoted,  and  from  the  instructions  given  by  the  court,  that  the 
only  question  of  law  at  issue  between  court  and  counsel  was  whether 
or  not  the  defendant  was  liable  under  its  policy  in  case  the  building, 
or  a  substantial  part  thereof,  fell  from  some  other  cause  than  fire 
after  fire  had  attacked  it,  and  before  any  of  the  goods  insured  were 
burned.  No  words  occur  to  us  more  apt,  terse,  and  expressive  than 
those  contained  in  the  policy  with  which  to  answer  this  question: 
**If  a  building  or  any  part  thereof  fall,  except  as  the  result  of  fire, 
all  insurance  by  this  policy  on  such  building  or  its  contents  shall 
immediately  cease."  If  the  building  falls  before  the  goods  insured 
are  damaged  by  fire,  and  if  the  fall  is  not  caused  by  fire,  from  that 
instant  the  insurance  ceases.  The  purpose  of  parties  to  an  insurance 
policy  in  making  their  contract  is  to  indemnify  the  insured  against 
all  destruction  or  damage  caused  by  fire,  but  to  give  no  indemnity 
against  any  destruction  which  resulted  from  other  causes.  Naturally, 
the  dominant  thought  throughout  the  entire  agreement,  and  hence 
the  key  to  its  interpretation  and  the  measure  of  the  liability  of  the 
company  under  it,  is  the  cause  of  the  destruction  or  damage.  Gen- 
erally speaking,  if  that  cause  is  fire,  there  is  liability.  If  fire  is  not 
the  cause,  there  is  no  liability.  In  the  particular  clause  in  issue  in 
this  case,  the  same  purpose  controls,  the  same  key  interprets,  the 
same  test  determines  the  liability.  If  the  fall  of  the  building  was 
caused  by  fire,  then  the  defendant  was  liable,  whether  the  goods 
insured  were  burned  before  or  after  the  fall ;  but  if  the  fall  occurred 
before  the  fire  attacked  the  goods,  and  if  that  fall  was  caused  by 
an  earthquake,  by  a  waterspout,  by  a  cyclone,  or  by  any  other  cause 
than  fire,  the  express  agreement  was  that,  when  the  fall  occurred, 
the  insurance  ceased,  and  there  was  no  liability.  If  the  building  was 
on  fire,  and  if  it  would  not  have  fallen  without  the  fire,  its  fall 
might  well  be  said  to  have  been  the  result  of  the  fire;  but  if  it  was 
on  fire,  and  if  it  would  have  fallen  by  the  force  of  the  wind  if  there 
had  been  no  fire,  then  its  fall  could  not  be  said  to  have  been  the 
result  of  the  fire,  and  the  defendant  was  not  liable.  Herein  was  the 
fatal  defect  in  the  instruction  asked  by  plaintiff's  counsel.  They 
failed  to  appreciate  the  fact  that  the  cause  of  the  fall  was  the  test 
of  the  liability.  They  requested  the  court  to  charge  the  jury  that 
if  the  building  was  on  fire,  and  would  not  have  fallen  but  for  the 
wind,  the  defendant  was  liable,  when,  by  the  express  terms  of  the 
contract,  it  was  not  liable  unless  the  warehouse  fell  as  the  result 
of  the  fire;  and  inasmuch  as  it  miglit  have  been  on  fire,  and  yet  might 
have  fallen  from  the  wind  if  there  liad  been  no  fire,  this  instruction 
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was  erroneous.  If  they  had  asked  a  charge  that  the  defendant  wa» 
liable  if  the  bnilding  would  not  have  fallen  but  for  the  fire,  that  in- 
struction would  have  been  in  accord  with  the  terms  of  the  contract^ 
and  would  undoubtedly  have  been  given.  But  when  they  asked  that 
the  defendant  be  held  although  the  fall  resulted  from  the  wind,  re- 
gardless of  the  question  whether  it  resulted  either  directly  or  indi- 
rectly from  the  fire,  they  attempted  to  evade  and  escape  from  the 
plain  reading  of  the  agreement.  The  court  below  perceived  this  mis- 
take, and  correctly  charged  that,  if  the  fall  was  caused  by  the  tire, 
the  insurance  company  was  liable,  but  that  if  it  resulted  from  some 
other  cause  it  was  not. 

In  reaching  this  conclusion,  we  have  not  overlooked  the  customary 
appeal  of  counsel  in  insurance  cases  to  the  rule  that,  where  the  terms 
of  a  policy  are  ambiguous  or  of  doubtful  meaning,  its  words  should 
be  construed  most  strongly  against  the  company.  Guarantee  Co.  v. 
Mechanics'  Savings  Bank  &  Trust  Co.,  47  U,  S.  App.  91,  101,  26 
CCA.  146,  152,  and  80  Fed.  766,  772.  But  it  is  equally  well  settled 
that  "contracts  of  insurance,  like  other  contracts,  are  to  be  construed 
according  to  the  sense  and  meaning  of  the  terms  which  the  parties 
have  used;  and,  if  they  are  clear  and  unambiguous,  their  terms  are  to 
be  taken  in  their  plain,  ordinary,  and  proper  sense."  Imperial  Fire 
Ins.  Co.  V.  Coos  Co.,  151  U.  S.  452,  463,  14  Sup.  Ct.  379,  381.  We  are 
unable  to  discover  anything  ambiguous,  doubtful,  or  obscure  in  the 
language  of  the  clause  over  which  this  controversy  rages.  It  was 
competent  for  these  parties  to  fix  the  terms  of  their  agreement.  It  is 
admitted  that  the  contract  was  one  for  indemnity  against  loss  caused 
by  fire,  and  not  against  loss  from  other  causes.  It  was  for  indemnity 
against  such  loss  while  the  goods  remained  in  the  same  state  of  hazard 
in  which  they  were  when  the  contract  was  made;  and  the  policy  con- 
tained various  provisions  limiting  its  duration  and  effect  if  a  change 
in  the  situation  of  the  goods  took  place  which  might  enhance  the 
danger  of  loss  by  fire,  such  as  that  the  policy  should  be  void  if  the 
insured  obtained  other  insurance  without  notice  to  the  company,  or 
if  the  goods  became  incumbered  by  a  chattel  mortgage,  or  if  the  policy 
was  assigned  before  loss,  or  if  dynamite  or  certain  other  explosives 
exceeding  in  quantity  25  pounds  were  kept  on  the  premises,  or  if  a 
loss  was  caused  by  riot,  theft,  or  by  the  neglect  of  the  insured  after 
a  fire,  or  if  the  building  containing  the  goo(fe  fell  except  as  the  result 
of  fire.  There  was  nothing  unjust,  unreasonable,  or  unfair  in  any  of 
these  stipulations.  In  making  them,  the  parties  merely  exercised 
their  rights  of  contract.  They  simply  guarded  more  carefully  and 
expressed  more  clearly  their  fixed  intent  to  make  a  contract  to  in- 
demnify the  insured  against  loss  caused  by  fire,  and  by  fire  only. 
Both  parties  well  understood  that  this  fire  Insurance  company  did  not 
undertake  to  indemnify  the  plaintiff  against  loss  caused  by  tornadoes, 
cyclones,  waterspouts,  earthquakes,  or  winds.  Observation  had 
taught,  and  experience  had  proved,  that  the  debris  of  a  fallen  building 
is  far  more  likely  than  the  standing  building  to  take  fire  and  bum; 
and  the  clause  here  in  issue,  which  exempts  the  company  from  liabil- 
ity from  the  contents  of  such  a  building  from  the  instant  of  its  fall^ 
when  that  fall  is  not  caused  by  fire,  is  consistent  with  the  main  pur- 
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pose  of  the  contract,  is  rational  and  fair  in  itself,  and  is  expressed  in 
words  80  apt,  terse,  and  plain  that  attempts  to  elucidate  their  mean- 
ing are  vain.  Where  the  terms  of  a  contract  are  so  clear  that  expo- 
sition serves  only  to  obscure,  interpretation  is  futile  and  rules  of  con- 
struction have  no  application. 

Several  objections  to  this  charge  have  been  presented,  which  do  not 
challenge  the  soundness  of  the  main  proposition  of  law  which  we 
have  been  considering,  and  they  will  now  be  briefly  noticed. 

It  is  claimed  that  the  charge  was  erroneous  because  the  defendant 
did  not  claim  in  its  answer  that  it  was  free  from  liability  if  the  build- 
ing caught  fire  before  it  fell,  and  because  at  the  opening  of  the  trial 
it  admitted  "that  the  only  real  issue  to  be  tried  was  whether  or  not 
the  loss  occurred  from  fire, — ^that  is,  whether  the  building  first  caught 
fire,  which  resulted  in  the  destruction  of  the  building  and  its  contents, 
or  whether  it  fell  before  the  fire  began."  No  objection  of  this  kind, 
however,  was  made,  and  no  exception  to  the  charge  on  this  ground 
was  taken.  No  request  was  preferred  to  instruct  the  jury  that  the 
defendant,  by  its  answer  and  stipulation,  had  admitted  that  it  was  lia- 
ble if  the  building  caught  fire  before  it  fell,  and  that  question  was 
never  presented  to  the  court  below.  It  is  therefore  not  here  for  our 
consideration.  This  is  a  court  for  the  correction  of  the  errors  of  the 
trial  court  only.  Insurance  Co.  v.  Miller,  19  U.  S.  App.  588-592, 
8  C.  C.  A.  612,  614,  and  60  Fed.  254,  257;  City  of  Lincoln  v.  Sun  Va- 
por Street-Light  Co.,  19  U.  S.  App.  431,  439,  8  C.  C.  A.  253,  258,  and 
69  Fed.  756, 761.  Since  this  question  was  not  presented  to  that  court, 
and  that  court  never  considered  or  decided  it,  it  certainly  never  com- 
mitted any  error  regarding  it,  and  there  is  nothing  in  this  objection 
for  us  to  consider  or  correct.  Moreover,  the  stipulation  at  the  opening 
of  the  trial  was  not  made  for  the  purpose  of  presenting  an  accurate 
statement  of  the  single  issue  for  trial,  but  for  the  mere  purpose  of 
naming  that  issue  and  separating  it  from  others  raised  by  the  plead- 
ings. The  policy  was  introduced  in  evidence  at  the  trial,  and  on  its 
face  it  raised  the  question  which  the  court  considered.  The  case  was 
tried  five  days,  and  at  the  close  of  that  trial  the  court  gave  the  law 
relative  to  this  issue,  and  submitted  it  to  the  jury  without  any  sugges- 
tion or  warning  from  any  one  that  it  had  been  eliminated  from  the 
case  either  by  answer  or  admission.  Under  these  circumstances,  the 
issue  was  not  eliminated.  It  was  pending,  and  a  refusal  to  consider 
and  submit  it  would  have  been  erroneous. 

It  is  said  that  the  last  sentence  of  the  supplementary  charge,  which 
was,  "If,  on  the  other  hand,  the  goods, — and  the  goods  and  merchan- 
dise only  were  insured  in  the  building, — if  those  goods  had  been  dam- 
aged by  fire,  or  had  caught  fire  prior  to  the  falling  of  the  building,  you 
will  find  for  the  plaintiff,"  was,  in  effect,  a  charge  that  the  jury  could 
not  find  for  the  plaintiff  unless  the  goods  took  fire  before  the  building 
fell,  and  that  this  was  an  erroneous  statement  of  the  law.  But  no  ex- 
ception was  taken  to  this  sentence  of  the  charge,  and  no  request  was 
made  for  its  modification  or  extension;  so  that  this  question  is  not 
before  us,  and,  if  it  was,  it  is  plain,  when  the  entire  charge  is  consid- 
ered, that  there  is  no  just  ground  for  this  criticism.  No  jury  of  ordi- 
nary intelligence  could  have  listened  to  the  instructions  of  the  court 
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in  this  case  without  perceiving  that  the  qaestion  for  them  to  deter- 
mine was  not  whether  or  not  the  goods  were  burning  before  the  build- 
ing fell,  but  was  whether  the  fall  of  the  building  was  the  result  of 
fire  or  of  some  other  cause. 

It  is  assigned  as  error  that  witnesses  who  had  testified  that  they 
saw  the  roof  of  the  building  on  fire,  and  that  they  had  seen  other 
buildings  on  fire  before,  were  not  permitted  to  testify  whether  or  not 
in  their  opinion  the  roof  was  standing  when  they  saw  it  burning.  It 
is  conceded  that  this  was  not  a  proper  subject  for  expert  testimony, 
and  that  the  general  rule  of  evidence  is  that  a  witness  must  state  the 
facts,  and  may  not  testify  to  his  opinions.  But  it  is  claimed  that  the 
proposed  testimony  falls  under  the  recognized  exception  to  this  rule 
that  any  witness  may  state  his  conclusion,  inference,  or  opinion  from 
facts  he  sees  or  knows  when  he  draws  it  from  so  many  minor  details 
that  it  is  impossible  for  him  to  state  them  so  that  the  jury  would  have 
a  fair  opportunity  to  deduce  a  just  inference,  or  to  form  a  correct 
opinion  from  the  narration  or  description  he  could  give.  Railroad 
Co.  V.  Rambo,  16  U.  S.  App.  277,  280,  281,  8  C.  C.  A.  6,  8,  and  59  Fed. 
75,  77;  Yahn  v.  City  of  Ottumwa  (Iowa)  15  N.  W.  257.  It  is  not 
difficult  to  state  this  exception,  or  to  illustrate  it  with  striking  exam- 
ples; but  it  is  not  always  easy  to  correctly  apply  it  in  doubtful  cases. 
Many  instances  readily  occur  to  the  mind  which,  from  their  very  na- 
ture, fall  clearly  within  the  exception.  A  witness  may  give  his  opin- 
ion as  to  the  identity  of  a  person,  as  to  his  physical  or  mental  condi- 
tion, may  testify  that  he  was  sick  or  intoxicated^  or  that  he  was 
pleased  or  angry  or  insane,  because  it  is  clearly  impossible  for  him  to 
describe  to  the  jury  the  many,  sometimes  slight,  yet  sure,  manifesta- 
tions of  the  identity  or  state  which  he  saw,  so  that  they  can  have  any 
fair  opportunity  to  draw  from  them  a  correct  conclusion.  In  cases 
of  this  kind  a  refusal  to  allow  a  witness  to  state  his  opinion  would 
constitute  a  palpable  error.  But  there  are  many  cases  so  near  the 
line  between  the  rule  arid  its  exception  that  an  appellate  court  should 
not  be  swift  to  reverse  the  rulings  of  the  court  below  unless  it  is  rea- 
sonably clear  that  a  plain  error  of  law  has  been  committed.  There  is 
a  wide  difference  in  the  ability  of  witnesses  to  describe  what  they 
have  seen,  and  to  narrate  what  they  have  heard.  One  witness  may 
be  able  to  make  so  graphic  a  word  picture  of  a  scene  he  has  wit- 
nessed that  those  who  hear  it  are  in  as  good  a  situation  to  deduce  a 
correct  conclusion  as  he  is;  while  another,  who  has  observed  the  same 
incidents,  may  be  utterly  incapable  of  describing  them,  and  can  do 
nothing  but  state  the  impression  or  conclusion  he  drew  from  them. 
The  trial  court  sees  and  hears  each  witness,  and  in  doubtful  cases  is 
far  better  qualified  than  the  court  of  appeals  to  determine  whether  a 
witness  should  be  confined  to  the  facts,  or  should  be  allowed  to  state 
his  conclusions.  In  the  case  in  hand,  it  does  not  appear  to  have  been 
impossible — indeed,  it  does  not  seem  to  have  been  very  difficult — ^for 
the  witnesses  to  have  so  described  the  appearance  of  the  burning  roof 
that  the  jury  could  have  drawn  a  correct  conclusion  from  their  de- 
scription with  reference  to  the  question  whether  or  not  it  was  stand- 
ing when  they  saw  it  burning.  One  of  these  witnesses  testified  that 
he  saw  the  upper  portion  of  the  east  wall  from  one  end  to  the  other 
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Standing;  that  he  saw  one-third  of  the  easterly  slope  of  the  roof  in 
place;  and  that  the  north  two-thirds  of  this  easterly  slope  was  cov- 
ered with  fire  and  flames,  so  that  he  could  not  see  the  material  of 
which  it  was  composed.  This  witness  could  certainly  have  stated, 
as  the  facts  were,  either  that  the  base  of  these  flames  was  on  the  plane 
of  the  roof,  or  that  on  a  portion  of  the  roof  their  base  was  on  this 
plane,  and  on  another  portion  it  was  below  it,  and  that  the  flames 
came  through  it  as  from  the  mouth  of  a  crater;  and  from  such  a 
description  the  jury  could  easily  have  drawn  the  proper  conclusion. 
The  general  rule  that  facts,  and  not  conclusions,  should  be  stated,  is 
A  wise  and  salutary  one,  and  cannot  be  too  strictly  followed.  It 
tends  to  prevent  fraud  and  perjury,  and  is  one  of  the  strongest  safe- 
^ards  of  personal  liberty  and  private  rights.  Whenever  it  is  doubt- 
ful whether  a  case  falls  under  the  rule,  or  under  one  of  its  exceptions, 
the  wise  course  is  to  place  it  under  the  rule;  and,  in  our  opinion,  the 
court  below  made  no  mistake  in  following  this  course  in  the  case 
before  us.     The  judgment  below  is  affirmed. 


(88  Fed.  253.) 

STATON  V.  UNITED  STATES. 

(Circuit  Ck>urt  of  Appeals.  Eighth  Circuit    June  20,  1898.) 

No.  1,035. 

1.  Dbfraudiko  United  Statbs— Forged  Affidavit. 

One  presenting  accounts  to  the  government  cannot  be  convicted  under 
Rev.  St.  §§  5418,  5479,  for  forging  the  name  of  a  justice  of  the  peace  to  the 
affidavit  attached  thereto,  unless  it  be  done  to  defraud  the  United  States. 

2.  Same— Ikdictment. 

An  indictment  charging  that  defendant  forged  the  name  of  a  justice  of 
the  peace  to  accounts  presented  by  him  to  the  government  accounting  offi- 
cers, "with  intent  to  defraud  the  United  States,"  must  be  regarded  as  based 
on  Rev.  St.  §S  5418,  5479,  and  not  on  section  5421,  which  denounces  the 
making,  altering,  forging,  etc.,  of  papers,  for  the  purpose  of  '^obtaining  or 
receiving  ♦  ♦  ♦  from  the  United  States  or  any  of  their  officers  or  agents 
any  sum  of  money." 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

G.  W.  Murphy,  for  plaintiff  in  error. 
Edward  C.  Stringer,  U.  S.  Atty. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIRAS, 
District  Judge. 

THAYER,  Circuit  Judge.  Ben  B.  Staton,  the  plaintiff  in  error, 
was  indicted  under  an  indictment  containing  two  counts,  in  the  dis- 
trict court  of  the  United  States  for  the  Eastern  district  of  Arlcansas. 
The  indictment  on  its  face  purported  to  have  been  framed  on  the 
provisions  of  sections  5418,  5421,  and  5479  of  the  Revised  Statutes  of 
the  United  States.  The  first  count  of  the  indictment  charged  that 
said  Staton,  on  July  3,  1894,  in  the  Western  division  of  the  Eastern 
district  of  Arkansas,  "did  then  and  there  willfully,  unlawfully,  wil- 
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linglj,  falsely,  and  feloniously  make  and  forge  a  certain  affidavit  and 
writing  to  his  quarterly  postal  account  and  return  for  the  quarter 
ending  June  30,  1894,  to  the  auditor  for  the  post-office  department, 
which  said  affidavit  and  writing  is  in  words  and  figures  as  follows, 
to  wit."  The  alleged  forged  affidavit  was  then  set  out  in  hsdc  verba, 
the  same  being  an  affidavit  which  purported  to  have  been  sworn  to 
before  **M.  H.  Stokes,  J.  P.."  and  was  in  form  and  substance  the  usual 
affidavit  which  postmasters  are  required  to  affix  or  attach  to  their 
quarterly  reports.  The  second  count  of  the  indictment  charged  the 
accused  with  the  commission  of  a  similar  offense  on  October  2, 1894,  in 
that  he  had  attached  to  his  quarterly  return  for  the  quarter  ending 
September  30,  1894,  a  forged  affidavit  made  before  "M.  H.  Stokes,  J. 
P."  The  second  count,  however,  differed  from  the  first  count  in  that  it 
further  alleged  that  M.  H.  Stokes,  justice  of  the  peace,  did  not  sign  his 
name  to  said  affidavit;  that  the  name  of  the  justice  had  been  signed 
thereto  by  said  Staton;  and  that  the  act  was  committed  by  the  ac- 
cused "with  intent  to  defraud  the  United  States,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided."  The  first  count  of  the 
indictment  contained  no  allegations  similar  to  those  last  aforesaid 
charging  that  the  accused  had  signed  the  name  of  Stokes  with  an  in- 
tent to  defraud.  On  the  trial  of  the  indictment,  the  accused  testified 
in  his  own  favor,  in  substance,  as  follows:  That  while  he  did  sign  the 
name  of  "M.  H.  Stokes,  J.  P.,"  to  each  of  the  quarterly  reports  of  date 
June  30  and  September  30, 1894,  yet  that  the  name  of  the  justice  was 
so  signed  by  direction  of  said  justice  because  the  latter  was  busy  at 
the  time,  and  did  not  wish  to  take  the  trouble  to  affix  his  official  sig- 
nature to  the  reports;  that  the  returns  were  in  all  respects  true  and 
correct;  and  that  the  defendant  had  no  purpose  or  intent  to  defraud 
the  United  States  or  to  obtain  money  or  credit  to  which  he  was  not 
entitled. 

The  defendant  requested  the  trial  court  to  charge  the  jury  in  his 
behalf  as  follows:  "If  the  items  embraced  in  the  returns  or  accounts 
were  correct,  and  contained  no  false  entry  or  claim,  and  there  was  no 
intent  on  the  part  of  the  defendant  to  obtain  from  the  government 
something  that  he  was  not  entitled  to  in  the  way  of  money  or  credit, 
he  is  entitled  to  an  acquittal."  But  the  court  declined  to  do  so,  and 
thereupon  charged  the  jury  to  the  contrary  of  such  request,  and  in 
substance  as  follows:  That,  even  if  the  accused  did  have  authority 
from  Stokes  to  sign  the  latter's  name  to  the  jurats  which  were  at- 
tached to  the  affidavits  to  his  quarterly  reports,  yet,  as  a  person  can- 
not administer  an  oath  to  himself,  the  fact  that  the  accused  signed  the 
name  of  the  justice  of  the  peace  to  the  returns,  and  presented  the  same 
to  the  government,  when  he  had  not  in  fact  sworn  to  them  before  the 
justice,  constituted  the  crime  of  forgery,  and  that  the  jury  should  so 
find.  No  attempt  is  made  by  counsel  for  the  government  to  support 
the  action  of  the  trial  court  in  the  respects  last  stated,  under  the 
provisions  of  sections  5418  and  5479  of  the  Revised  Statutes,  the  same 
being  two  of  the  sections  referred  to  on  the  face  of  the  indictment, 
under  which  it  purports  to  have  been  drawn.  These  sections  in  ex- 
press terms  provide  that  the  making,  altering,  forging,  or  counterfeit- 
ing of  the  various  instruments  and  writings  to  which  those  sections 
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refer  shall  be  an  offense  when  done  *^or  the  purpose  of  defrauding  the 
United  States";  and  inasmuch  as  the  trial  court  in  its  charge  alto- 
gether ignored  the  intent  with  which  the  acts  complained  of  had  been 
committed,  and  instructed  the  jury  that  the  accused  was  guilty  of 
the  crime  of  forgery  if  he  signed  the  name  of  the  justice  to  his  re- 
ports, even  with  that  officer's  consent,  and  subsequently  presented  the 
reports  to  the  government,  it  is  manifest  that  there  was  error  in  the 
charge  if  we  regard  the  indictment  as  founded  on  the  two  sections  of 
the  statute  last  above  mentioned. 

It  is  contended,  however, — and  this  seems  to  be  the  sole  reason 
urged  in  support  of  the  charge, — that  the  indictment  was  drawn  un- 
der section  5421  of  the  Revised  Statutes,  and  that  inasmuch  as  the  de- 
fendant admitted  that  he  had  intentionally  signed  the  name  of  the 
justice  of  the  peace  to  his  reports,  and  subsequently  presented  the  re- 
ports to  the  auditor  of  the  post-office  department,  the  question  of  in- 
tent was  eliminated  from  the  case,  and  no  finding  thereon  by  the  jury 
was  requisite.  It  is  a  sufficient  answer  to  this  contention  to  say  that 
the  indictment  was  not  based  on  section  5421  of  the  statute,  or,  if  it 
was  the  intention  of  the  pleader  to  found  it  thereon,  that  it  was  in- 
gafficient.  Section  5421  provides  that  "every  person  who  falsely 
makes,  alters,  forges  or  counterfeits  ♦  ♦  ♦  any  deed,  power  of 
attorney,  order,  certificate,  receipt,  or  other  writing,  for  the  purpose 
of  obtaining  or  receiving  ♦  ♦  ♦  from  the  United  States  or  any 
of  their  officers  or  agents  any  sum  of  money,  ♦  ♦  ♦  ghall  be 
imprisoned,"  etc.;  and  neither  count  of  the  indictment  in  question 
charged,  as  it  should  have  done  if  drawn  under  that  section,  that  the 
act  complained  of  was  done  for  the  purpose  of  obtaining  from  the 
United  States  a  sum  of  money.  Moreover,  the  second  count  of  the  in- 
dictment expressly  charged  that  the  act  complained  of  was  done 
**with  intent  to  defraud  the  United  States  " 

We  think  it  clear,  therefore,  that  the  indictment  must  be  regarded 
as  based  on  sections  5418  and  5479  of  the  Revised  Statutes,  rather 
than  on  section  5421;  that  the  element  of  intent  was  involved  in  the 
issue;  and  that  the  accused  was  entitled  to  have  the  jury  determine, 
it  being  one  of  the  necessary  ingredients  of  the  offense  charged  in  the 
bill,  whether  he  had  been  actuated  with  an  intent  to  defraud  the 
United  States. 

It  results  from  these  views  that  the  judgment  of  the  district  court 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial.  It  will  be 
so  ordered. 
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(88  Fed.  256.) 

BURROUGHS  v.  ERHARDT. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    June  24,  1898.) 

No.  104. 

Customs  Duties— Monet  Deposited  with  Collector— Recovert  Back. 

Money  deposited  wiLb  tlie  collector  as  security  (additional  to  that  of  the 
importer*8  bonds)  for  payment  of  duties  assessed,  and  actually  applied  to 
the  payment  of  duties,  cannot  be  recovered  back,  In  the  absence  of  a 
protest,  even  if  the  duties  were  wrongfully  assessed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  sued  out  by  the  admin- 
istratrix of  plaintiff  below  to  review  a  judgment  of  the  circuit  court, 
Southern  district  of  New  York,  in  favor  of  defendant  below,  the 
collector  of  the  port  of  New  York,  upon  a  verdict  directed  in  his  favor 
by  the  circuit  judge. 

C.  B.  Barker,  for  plaintiff  in  error. 

Arthur  M.  King,  Asst.  U.  S.  Atty.,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

PER  CURLA.M.  It  is  practically  not  disputed  that  if  the  |6.000 
in  controversy  was  deposited  with  the  collector  to  secure  the  payment 
of  duties  assessed  upon  plaintiffs  merchandise,  even  though  such 
duties  may  have  been  wrongly  so  assessed,  it  cannot  be  recovered  back, 
since  no  protest  was  filed.  The  difficulty  with  the  case  is  that,  even 
upon  the  plaintiff's  own  evidence,  this  is  precisely  the  purpose  for 
which  the  deposit  was  made.  Plaintiff  testifies  that  it  was  depos- 
ited because  the  government  officers  "did  not  consider  [his]  bonds 
were  sufficient  to  protect  the  government;  they  wanted  additional 
security."  The  amended  complaint  avers  that  the  deposit  was 
made  "as  a  guaranty  of  good  faith  in  making  entries  for  ware- 
house," and  "as  security  to  the  United  States  against  any  loss  in 
case  the  warehouse  bonds  were  not  sufficient  to  cover  all  the  lumber." 
But  the  only  object  of  the  warehouse  bond  is  to  protect  the  govern- 
ment against  failure  to  pay  duties;  the  only  possible  loss  consequent 
upon  insufficient  bonds  would  be  a  loss  of  duties.  The  bond  is 
security  placed  in  the  hands  of  the  government,  from  which,  in  the 
event  of  the  importer's  failure  to  pay  duties  assessed  upon  his  goods, 
such  payment  may  be  obtained.  The  |6,000  in  gold  was  manifestly 
deposited  for  a  like  purpose.  We  are  unable  to  conceive  of  any 
theory  upon  which,  assuming  plaintiff's  statements  to  be  entirely 
accurate,  a  single  dollar  of  it  was  to  be  paid  for  anything  except 
duties.  It  was  used  up  (except  for  the  small  balance  returned)  in 
making  payments  of  duties  assessed  against  plaintiff's  goods,  and, 
in  the  absence  of  any  protest  against  the  exaction  of  such  duties, 
cannot  be  recovered  bacL 
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(88  Fed.  258.) 

WESTINGHOUSE  AIR-BRAKE  CO.  v.  GREAT  NORTHERN  RY.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.     June  24,  1898.) 

No.  117. 

L  Federal  Courts—Jurisdiction  m  Patent  Cases— Where  Suits  mat  be 
Brought. 

The  provision  In  the  judiciary  act  of  1887-88  that  no  civil  suit,  of  which 
federal  courts  have  jurisdiction  concurrently  with  the  courts  of  the 
several  states,  shall  be  brought  against  any  person  in  any  other  district 
than  that  whereof  he  Is  an  inhabitant,  does  not  apply  to  patent  suits, 
exclusive  jurisdiction  over  which  is  conferred  by  Uew  St.  §  trJtK  vi.  9. 
And  hence,  prior  to  the  act  of  March  3,  1897,  defining  the  jurisdiction  of 
the  federal  courts  In  patent  suits,  a  suit  for  Infringement  by  a  citizen  of  a 
state  of  the  Union  could  be  brought  m  any  district  where  valid  service 
could  be  made  upon  the  defendant. 

a.  Same— Amendment  and  Repeal  of  Statutes. 

The  act  of  March  3,  1897,  defining  the  jurisdiction  of  the  federal  courts 
In  patent  suits,  and  authorizing  the  bringing  of  such  suits  In  the  district 
of  which  defendant  Is  an  inhabitant,  or  in  which  he  "shall  have  committed 
the  acts  of  infringement,  and  have  a  regular  established  place  of  business," 
did  not  repeal  prior  statutes,  so  as  to  oust  the  courts  of  jurisdiction  in 
pending  cases  not  falling  within  the  jurisdictional  limits  prescribed  In  the 
new  act. 

8.  Patents— Anticipation— "Suggestions**  in  Prior  Patents. 

Prophetical  suggestions  in  a  foreign  patent  of  what  can  be  done,  when 
no  one  has  ever  tested,  by  actual  and  hard  experience  and  under  the 
stress  of  competition,  the  truth  of  the  suggestions,  or  the  practical  diffi- 
culties in  the  way  of  their  accomplishment,  or  even  whether  the  sug- 
gestions are  feasible,  are  not  to  be  accepted  as  showing  that  a  subsequent 
patent,  which  has  already  been  sustained  by  the  courts  as  a  meritorious 
one.  Is  without  actual  invention. 

4  Same— Air  Brakes. 

The  Westinghouse  patent.  No.  370,837,  for  Improvements  in  fluid  pressure 
brake  mechanism,  held  valid  and  infringed  as  to  claims  1,  2,  and  3. 

6.  Same— Preliminary  Injunction. 

A  railroad  company  continuing  to  use  infringing  air  bralces  on  large 
numbers  of  Its  cars  for  S%  years  after  notice  of  an  adjudication  by  a 
circuit  court  of  appeals  sustaining  the  patent,  and  declaring  infringement, 
cannot  complain,  on  the  ground  of  hardship,  of  a  preliminary  injunction, 
which  provides  for  a  gradual  removal  of  the  infringing  brakes. 

This  appeal  is  by  the  Great  Northern  Railway  Company  from  an 
order  of  the  circuit  court  for  the  Southern  district  of  New  York,  which 
granted  a  preliminary  injunction  against  the  infringement  by  that 
cori)oration  of  claims  1,  2,  and  3  of  letters  patent  No.  376,837,  applied 
for  October  1, 1887,  and  issued  to  George  Westinghouse,  Jr.,  on  Janu- 
ary 24,  1888,  for  improvements  in  fluid  pressure  brake  mechanism. 

The  bill  of  complaint  was  filed  October  8,  1896,  and  the  defendant  filed  pleas 
to  the  jurisdiction,  which  were  overruled  December  27,  18?)7.  The  order  for 
an  injunction  pendente  lite  was  granted  April  1,  1S98.  The  questions  of  the 
validity  of  claims  1,  2,  and  3  of  this  patent,  and  of  their  Infringement  by  the 
quick  action  triple  valve  which  is  used  by  the  defendant,  were  before  this 
court,  and  were  decided  on  October  15,  1804.  Westinghouse  Air-Brake  Co.  v. 
New  York  Air-Brake  Co.,  11  C.  C.  A.  528,  03  Fed.  0G2,  and  26  U.  S.  App.  24a 

Simon  Sterne  and  Wm.  H.  Kenyon,  for  appellant. 
Frederic  H.  Betts  and  George  H.  Christy  (J.  Snowden  Bell,  of  coun- 
sel), for  appellee. 
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Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  The  first  question  which  arises  upon 
this  appeal  is  that  of  the  jurisdiction  of  the  circuit  court  for  the 
Southern  district  of  New  York  over  the  cause,  so  far  forth  as  it  re- 
lates to  the  appellant.  The  Great  Northern  Railway  Company  is  a 
corporation  organized  under  the  laws  of  the  state  of  Minnesota,  and 
is  a  citizen  of  that  state,  and  operates  a  line  of  railway  from  Duluth 
and  St.  Paul  to  the  Pacific  coast  It  has  an  oflBce  in  the  city  of 
New  York,  where  its  transfer  books  are  kept  and  transfers  of  stock 
are  made;  and  this  part  of  its  corporate  business  is  attended  to  at 
said  office  by  Edward  T.  Nichols,  its  secretary  and  assistant  treasurer, 
who  resides  at  Morristown,  N.  J.  Service  was  made  upon  him  in 
New  York  City,  as  secretary  of  the  corporation.  The  complainant 
is  a  citizen  of  the  state  of  Pennsylvania. 

The  appellant  insists  that,  when  the  bill  was  filed,  the  only  existing 
statute  which  prescribed  and  designated  the  proper  district  within 
which  suits  arising  under  the  patent  laws  could  be  brought  against 
a  citizen  of  the  United  States  was  the  first  section  of  the  act  of  March 
3,  1887,  as  amended  by  the  act  of  August  13,  1888  (25  Stat  434), 
the  last  clause  of  which  is  as  follows: 

"And  no  civil  suit  shaU  be  brought  before  either  of  said  courts  against  any 
person  by  any  original  process  or  proceeding  In  any  other  district  than  that 
whereof  he  is  an  Inhabitant,  but  where  the  Jurisdiction  is  founded  only  on 
the  fact  that  the  action  Is  between  citizens  of  dlCTerent  states,  suits  shaU  be 
brought  only  in  the  district  of  the  residence  of  either  the  plaintiff  or  the  de- 
fendant.** 

The  question  whether  the  circuit  courts  of  the  United  States  could 
take  jurisdiction  without  the  consent  of  the  defendant,  of  suits  of 
which  the  federal  courts  have  exclusive  jurisdiction,  in  any  other 
district  than  the  one  of  which  the  defendant  was  an  inhabitant  when 
the  suit  was  brought,  has  been  much  discussed  since  the  date  of  the 
act  of  March  3,  1887,  but,  for  the  present,  must  be  considered  as  sub- 
stantially settled  by  the  dicta  contained  in  the  opinions  of  the  su- 
preme court  in  Re  Hohorst,  150  U.  S.  G53,  14  Sup.  Ct.  221,  decided 
December  18,  1893,  and  in  Re  Keasbv  &  Mattison  Co.,  160  U.  S.  221, 
16  Sup.  Ct.  273,  decided  December  16,  1895. 

If  the  clause  of  the  section  which  has  been  quoted  was  an  inde- 
pendent paragraph,  and  had  no  relation  to  the  previous  clauses  of  the 
same  section,  the  contention  of  the  appellant  would  have  great  force; 
but  in  the  Hohorst  Case  it  is  regarded  as  so  related  to  the  preceding 
clauses  that  it  must  be  considered  as  referring  only  to  the  jurisdic- 
tion of  the  circuit  courts,  which  is  concurrent  with  that  of  the  sev- 
eral states.     The  earlier  part  of  the  section  is  as  follows: 

**The  circuit  courts  of  the  United  States  shall  have  original  cognizance,  con- 
current with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature,  at 
common  law  or  In  equity,  where  the  matter  In  dispute  exceeds,  exclusive  of 
Interest  and  costs,  the  sum  or  value  of  two  thousand  doUars,  and  arlsinj? 
under  the  constitution  or  laws  of  the  United  States,  or  treaties  made,  or  which 
shaU  be  made,  under  their  authority,  or  in  which  controversy  the  United 
States  are  plaintiffs  or  petitioners,  or  In  which  there  shall  be  a  controversy, 
between  citizens  of  different  states." 


Digitized  by 


Google 


WESTINGHOUSE    AIR-BRAKE    CO.   V.  GREAT    NORTHERN    RY.  CO.        627 

The  bill  in  equity  in  this  case  does  not  aver  the  sum  or  value  of  the 
matter  in  dispute,  and  the  jurisdiction  of  the  circuit  court  depends 
entirely  upon  the  subject-matter.  In  regard  to  causes  of  that  class, 
the  supreme  court  says  in  the  Hohorst  Case,  which  was  a  suit  by  a 
citizen  of  New  York  against  an  alien  corporation,  for  the  infringement 
of  letters  patent  of  the  United  States: 

"By  statute  In  force  at  the  time  of  the  passage  of  the  acts  of  1887  and  1888, 
the  courts  of  the  nation  had  original  jurisdiction,  'exclusive  of  the  courts  of 
the  several  states,'  *of  all  cases  arising  under  the  patent  right  or  copyright 
laws  of  the  United  States,'  without  regard  to  the  amount  or  value  in  dispute. 
Rev.  St.  §  629,  cl.  9;  Id.  §  711,  cl.  5.  The  section  now  in  question,  at  the  outset, 
speaks  only  of  so  much  of  the  civil  jurisdiction  of  the  circuit  courts  of  the 
United  States  as  is  'concurrent  with  the  courts  of  the  several  states,'  and  as 
concerns  cases  in  which  the  matter  in  dispute  exceeds  two  thousand  dollars 
In  amount  or  value.  The  grant  to  the  circuit  courts  of  the  United  States,  in 
this  section,  of  jurisdiction  over  a  class  of  cases  described  generally  as 
'arising  under  the  constitution  ancf  laws  of  the  United  States,'  does  not  affect 
the  jurisdiction  granted  by  earUer  statutes  to  any  court  of  the  United  States 
over  specified  cases  of  that  class.  If  the  clause  of  the  section  defining  the 
district  in  which  suit  shall*  be  brought  is  applicable  to  patent  cases,  the 
clause  limiting  the  jurisdiction  to  matters  of  a  certain  amount  or  value  must 
be  held  to  be  equally  applicable,  with  the  result  that  no  court  of  the  country, 
national  or  state,  would  have  jurisdiction  of  patent  suits  involving  a  less 
amount  or  value.  It  is  impossible  to  adopt  a  construction  which  necessarily 
leads  to  such  a  result" 

The  Bjeasby  &  Mattison  Case  was  a  suit  in  equity  between  citizens 
of  different  states  for  the  infringement  of  a  trade-mark  under  the 
statute  of  March  3,  1881;  and  the  bill  alleged  that  the  matter  in 
dispute,  exclusive  of  interest  and  costs,  exceeded  the  sum  or  value  of 
|2,000.  The  court  hold  that  a  suit  for  infringement  of  a  trade-mark 
under  the  trade-mark  act  of  1881  was  "one  of  which  the  courts  of  the 
United  States  have  jurisdiction  concurrently  with  the  courts  of  the 
several  states,"  and  that  it  came  within  the  provisions  of  section  1 
of  the  act  of  August  13,  1888,  and  repeat  the  two  grounds  which 
governed  the  decision  in  the  Hohorst  Case,  the  second  of  which  has 
been  stated,  and  say  emphatically  that  it  is  distinguishable  from  a 
trade-mark  case  in  the  essential  particulars  that  "it  was  a  suit  for 
infringement  of  a  patent  right,  exclusive  jurisdiction  of  which  had 
been  granted  to  the  circuit  courts  of  the  United  States  by  clause  9 
of  section  629,  and  clause  5  of  section  711,  of  the  Revised  Statutes, 
re-enacting  earlier  acts  of  congress,  and  was  therefore  not  affected  by 
general  provisions  regulating  the  jurisdiction  of  the  courts  of  the 
United  States,  concurrent  with  that  of  the  several  states."  This 
construction  of  the  provisions  of  section  1  of  the  act  of  1888  was 
very  deliberately  stated  by  the  supreme  court,  had  been  apparently 
carefully  considered,  and,  until  it  has  been  revised  and  altered  by  that 
court,  is  controlling  upon  us. 

It  follows  that,  inasmuch  as  jurisdiction  of  this  class  of  cases  does 
not  depend  upon  inhabitancy,  the  defendant  corporation  "may  be 
sued  by  a  citizen  of  a  state  of  the  Union  in  any  district  in  which 
valid  service  may  be  made  upon  the  defendant."  In  re  Hohorst,  supra. 
Service  was  made  upon  the  secretary  of  the  company,  who  was  in 
permanent  charge  of  an  office  of  the  corporation  in  the  city  of  New 
York,  in  which  an  important  part  of  its  corporate  business  was 
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transacted;  was  made  in  accordance  with  section  432  of  the  New 
York  Code  of  Civil  Procedure  (Tuchband  v.  Railroad  Co.,  115  N.  Y. 
437,  22  N.  E.  360) ;  and  was  a  sufficient  service  upon  the  corporation 
(St.  Clair  v.  Cox,  106  U.  S.  350,  1  Sup.  Ct  354;  Soci^t6  Fonci^re  et 
Agricole  des  Etats  Unis  v.  Milliken,  135  U.  S.  304, 10  Sup.  Ct  823). 

The  appellants  next  assert  that  the  act  of  March  3,  1897  (29  Stat 
695),  devested  the  circuit  court  of  any  jurisdiction  which  it  might 
have  had  when  the  suit  was  commenced.     The  statute  is  as  follows: 

"Chapter  305. 

"An  act  defining  the  jurisdiction  of  the  United  States  circuit  courts  In  case 
brought  for  the  Infringement  of  letters  patent. 

"Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United 
States  of  America  In  congress  assembled,  that  in  suits  brought  for  the  in- 
fringement of  letters  patent  the  circuit  courts  of  the  United  States  shall  have 
Jurisdiction,  In  law  or  in  equity,  in  the  district  of  which  the  defendant  is  an 
inhabitant,  or  in  any  district  in  which  the  defendant,  whether  a  person,  part- 
nership or  corporation,  shall  have  committed  acts  of  infringement  and  have 
a  regular  and  established  place  of  business.  If  such  suit  is  brought  in  a  dis- 
trict of  which  the  defendant  is  not  an  inhabitant,  but  in  which  such  defend- 
ant has  a  regular  and  established  place  of  business,  service  of  process,  sum- 
mons, or  subpcena  upon  the  defendant  may  be  made  by  service  upon  the 
agent  or  agents  engaged  in  conducting  such  business  in  the  district  in  which 
suit  is  brought" 

The  act  was  passed  about  15  months  after  the  Keasby  decision, 
and  was  obviously  intended  to  add  to  the  general  statutes  upon  the 
subject  of  jurisdiction  in  patent  cases  a  definition  of  the  particular 
requisites  for  jurisdiction  of  such  causes  by  the  various  circuit  courts, 
and  of  the  proper  method  of  service  of  process  upon  a  defendant  in 
the  district  of  which  he  was.  not  an  inhabitant.  The  object  was  to 
determine  with  precision  the  boundaries  of  jurisdiction,  and  to  create 
a  future  method  of  service  of  process  in  patent  causes  against  non- 
resident defendants,  which  had  not  theretofore  been  stated  in  a  fed- 
eral statute. 

The  appellant,  however,  says  that  the  statute  covered  the  subject 
of  jurisdiction  in  patent  cases,  prescribed  a  new  set  of  rules  in  regard 
thereto,  and  must  be  held  to  repeal  former  statutes.  The  circum- 
stances of  the  cases  and  the  statutes  to  which  the  appellant  refers 
bear  no  similarity  to  those  now  in  question.  The  statutes  which,  in 
the  view  of  the  supreme  court,  alone  gave  jurisdiction  to  circuit  courts 
in  patent  cases,  were  very  general.  The  new  provisions  were  pro- 
spective, in  accordance  with  the  ordinary  rule  of  construction  when 
the  language  does  not  necessarily  indicate  that  they  are  retroactive. 
Harvey  v.  Tyler,  2  Wall.  328.  It  is  said,  however,  that  the  statute 
repealed  former  statutes,  and  that,  therefore,  the  courts  were  ousted 
of  jurisdiction  in  cases  which  were  undetermined  at  the  date  of  its 
approval,  and  in  which  the  jurisdiction  diffej'ed  from  the  limits  de- 
scribed in  the  new  statute.  Of  course,  it  did  not  repeal  the  statute 
which  gave  the  circuit  courts  exclusive  jurisdiction  of  all  cases  arising 
under  the  patent  laws.  Bank  v.  Harrison,  8  Fed.  721.  It  did  not 
repeal  pre-existing  remedies,  and  "is  to  be  considered  rather  as  a  con- 
tinuance and  modification  of  old  laws  than  as  an  abrogation  of  the 
old  and  the  re-enactment  of  new  ones."  Treat  v.  Staples,  1  Holmes, 
1,  5,  Fed.  Gas.  No.  14,162;  Wright  v.  Oakley,  5  Mete.  (Mass.)  406. 
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The  question  of  infringement  depends  upon  the  correctness  of  the 
construction  which  was  given  to  the  patent  in  the  New  York  Air- 
Brake  Case,  supra-  The  former  opinion  of  this  court  was  based  upon 
the  position  that  the  improvement  shown  in  patent  No.  376,837  was 
a  marked  and  successful  advance  upon  the  invention  described  in 
No.  360,070,  and  that  the  later  patent  was  entitled  to  a  broad  con- 
struction. The  appellant  introduces  British  letters  patent  to  George 
Westinghouse,  Jr.,  No.  4,676,  applied  for  March  29,  1887,  accepted 
April  29,  1887,  which  describes  the  indention  of  letters  patent  of  the 
United  States  No.  360,070,  and  which  says: 

"It  is  obvious  that  It  [the  stem  of  the  emergency  valve]  might  be  worked 
as  described  by  a  separate  piston  in  a  cylindrical  cavity  communicating  on  the 
one  side  of  the  piston  with  the  auxiliary  reservoir,  and  on  the  other  side  with 
the  train  pipe." 

It  is  said  that  this  describes  the  appellant's  valve,  shows  that  the 
change  from  360,070  (which  was  applied  for  November  19,  1886)  to 
376,837  was  an*  obvious  one,  and,  therefore,  that  the  former  concep- 
tion of  the  inventive  character  of  the  improvements  must  be  modified. 
The  successful  character  of  the  invention  described  in  the  later  pat- 
ent has  been  universally  recognized  in  the  litigations  upon  it,  by 
the  witnesses  on  both  sides,  including  Mr.  Massey,  the  inventor  of  the 
valve  which  is  the  subject  of  this  suit,  and  by  the  courts  in  the  Boyden 
Brake  Cases,  66  Fed.  997,  25  U.  S.  App.  475,  17  C.  C.  A.  430,  and 
70  Fed.  816;  and  its  importance  at  the  date  of  the  invention,  in  view 
of  the  practical  failure  of  the  brake  mechanism  of  the  previous  patent, 
in  the  tests  upon  long  freight  trains,  cannot  be  doubted.  The  pro- 
phetical suggestions  in  English  x)atents  of  what  can  be  done,  when  no 
one  has  ever  tested  by  actual  and  hard  experience  and  under  the 
stress  of  competition  the  truth  of  these  suggestions,  or  the  practical 
difficulties  in  the  way  of  their  accomplishment,  or  even  whether  the 
suggestions  are  feasible,  do  not  carry  conviction  of  the  truth  of  these 
frequent  and  vague  statements.  The  nature  and  character  of  the  in- 
vention of  376,837  were,  in  the  record  heretofore  before  this  court, 
put  to  rigorous  tests  by  examination  and  cross-examination  in  court; 
and  the  result  which  was  then  reached  is  not  shaken  by  merely  a 
single  sentence  in  the  English  patent. 

The  defendant  has  about  16,000  cars  in  the  equipment  of  its  ^stem 
of  railway,  which  covers  a  very  large  extent  of  territory,  of  which 
number  about  3,200  are  equipped  with  the  infringing  valves.  The 
order  provided  that  these  valves  should  be  removed  during  successive 
periods  of  60  and  30  days,  occupying  9  months  in  all.  In  October, 
1894,  the  attention  of  the  defendant  was  called  by  a  general  circular 
to  the  decision  of  the  circuit  court  of  appeals;  and  in  May,  1895, 
its  attention  was  particularly  called  to  the  infringement  by  a  written 
proposition  from  the  complainant  for  a  purchase  of  its  valves,  and 
an  indemnity  against  claims  for  infringement.  It  has  paid  no  atten- 
tion to  the  subject  for  about  3^  years,  and  it  now  thinks  that  it  is 
a  hardship  to  be  prohibited  from  further  infringement  The  subject 
of  the  propriety  generally  of  a  preliminary  injunction  against  the 
user  of  infringing  mechanism  has  been  fully  considered  by  this  court 
in  Allington  v.  Booth,  24  C.  C.  A.  378,  78  Fed.  878;  and  the  appel- 
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lant  discloses  no  peculiar  equities  which  ought  to  induce  a  withhold- 
ing of  the  injunction.  It  has  been  a  deliberate  user  of  a  large  number 
of  valves,  and  has  preferred  to  run  the  risk  of  an  injunction  than 
to  displace  its  present  equipment.  The  order  of  the  circuit  court  is 
affirmed,  with  costs  of  this  court. 


(88  Fed.  264.) 

WIOKELMAN  v.  A.  B.  DICK  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  24,  ISdS.) 

No.  98. 

li  Patents— NovKLTT— Accidental  Prior  Production. 

Novelty  is  not  negatived  by  a  prior  accidental  production  of  the  same 
thing,  when  the  operator  does  not  recognize  the  means  by  which  the  acci- 
dental result  Is  accomplished,  and  no  knowledge  of  them,*  or  of  the  method 
of  their  employment,  is  derived  from  it  by  any  one. 
2.  Same— Stencil  Sheets. 

The  Broderick  patent.  No.  377,706,  for  a  coated  paper  sheet  for  stencils, 
held  to  cover  a  novel  and  meritorious  invention,  and  also  held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  a  suit  in  equity  by  the  A.  B.  Dick  Ckimpany  against  Fred- 
erick A.  Wickelman  for  alleged  infringement  of  a  patent  for  stencil 
sheets.  In  the  circuit  court  a  decree  was  render^  for  an  account 
of  profits  and  damages  (74  Fed.  799),  and  afterwards  the  cause  was 
heard  on  exceptions  to  the  master's  report,  and  such  exceptions  were 
overruled.  80  Fed.  519.  From  the  final  decree  thereafter  rendered 
the  defendant  has  appealed. 

F.  A.  Wickelman,  pro  se. 
Richard  N.  Dyer,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SfflPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  Error  is  assigned  upon  this  appeal  of 
a  decree  adjudging  the  validity  of  letteirs  patent  No.  377,706,  granted 
February  7, 1888,  to  John  Broderick,  for  coated  paper  sheet  for  sten- 
cil, and  the  infringement  thereof  by  the  defendant  The  appellant 
insists  that  the  court  below  should  have  held  the  patent  void  for 
want  of  novelty.  The  patent  covers  a  meritorious  invention.  The 
subject  is  a  transmitting  printing  sheet  to  be  used  as  a  stencil  for 
duplicating  upon  other  sheets  the  words  or  designs  impressed  upon  it, 
but  differing  from  a  stencil  in  that  the  letters  or  figures  are  not  cut 
out.  In  the  ordinary  stencil,  loop  letters  such  as  O,  D,  Q,  etc.,  cannot 
be  perfectly  formed,  for,  if  completely  cut  out,  the  center  is  lost 
The  invention  is  especially  valuable  because  it  is  adapted  for  use 
with  a  typewriting  machine,  and  enabled  for  the  first  time  a  com- 
mercially useful,  type-impressible  stencil  to  be  made,  and  thereby 
the  duplication  of  a  greater  number  of  copies  than  can  be  transmit- 
ted  by  carbon  sheets.  The  work  done  upon  it  is  practically  the 
equivalent  of  ribbon  work,  and  resembles  it  so  closely  that  it  is  diffi- 
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cult  to  detect  whether  the  prii^ts  made  from  it  are  not  actually  type- 
writer work,  and  the  thousandth  copy  is  as  perfect,  substantially,  as 
the  earlier  copies. 

In  the  prior  art,  stencil  sheets  for  duplicating  handwritings  were 
made  from  waxed  or  gummed  paper  cut  or  perforated  through  the 
wax  and  the  fibers  of  the  paper.  In  some  instances  these  sheets 
of  paper,  covered  with  wax,  were  placed  upon  a  roughened  plate, 
and  when  the  letters  were  traced  upon  it  the  plate  would  abrade  the 
sheet,  causing  minute  perforations  through  which  the  ink  could  be 
transmitted.  In  others,  ink  of  a  peculiar  acid  was  used  to  eat  through 
the  paper.  And  in  others  the  writing  was  done  by  a  notched  or 
roughened  wheel,  which  forced  its  way  through  the  sheet.  The  wax 
coating  commonly  used  was  hard,  and  measurably  brittle. 

The  patentee  conceived  the  idea  of  employing  a  porous  basic  ma- 
terial for  the  sheet,  which  would  not  require  to  be  cut  or  perforated, 
and  coating  it  with  a  gmnmy  or  waxy  substance,  impervious  to  ink, 
of  such  a  consistency  that  it  could  be  displaced  at  the  lines  of  im- 
pression so  as  to  leave  the  inherent  interstices  in  the  paper  exposed 
for  the  transmission  of  the  ink.  In  his  experiments  with  different 
kinds  of  basic  materials  he  found  the  Japanese  paper  known  as 
"yoshino"  to  be  admirably  adapted  for  the  purpose  in  view,  having 
sufficient  porosity,  thinness,  and  toughness  to  meet  all  the  necessary 
conditions.  This  kind  of  paper  had  never  previously  been  employed 
for  stencil  sheets.  Among  the  coating  substances  which  he  tried 
he  found  that  paraffine  of  about  120°  Fahrenheit,  fusion  point,  was 
suitable.  In  describing  the  way  of  practicing  his  invention  he  states 
that  such  paper  and  such  a  coating  material  are  preferentially  to  be 
used  in  preparing  the  sheet.  The  patent,  however,  is  not  limited 
to  the  use  of  these  constituents  in  preparing  the  sheet.  The  specifica- 
tion points  out  that  any  sheet  of  the  requisite  porosity,  thinness,  and 
toughness  may  be  used,  and  may  be  coated  with  any  gunmiy  or  waxy 
substance  of  a  consistency  that  will  yield  upon  pressure  so  as  to  ex- 
pose the  interstices  of  the  basic  material  at  the  lines  of  impression 
without  abrasion.     The  claims  are  as  follows: 

"(1)  A  transmitting  printing  sheet  consisting  of  a  tliin,  porous  sheet  through 
which  ink  is  readily  transmitted,  such  as  Japanese  dental  paper  or  yoshino, 
filled  or  coated  with  a  substance  impervious  to  ink,  as  paraffine,  substantially 
as  described. 

"(2)  A  transmitting  printing  sheet  consisting  of  a  thin  porous  sheet  through 
which  ink  is  readily  transmitted,  such  as  Japanese  dental  paper  or  yoshino, 
filled  or  coated  with  a  substance  impervious  to  Ink,  as  paraffine,  and  having 
this  filling  or  coating  removed  at  the  points  or  lines  of  printing,  substantially 
as  described,  for  the  purpose  specified. 

"(3)  A  prepared  sheet  for  stencils,  consisting  of  a  sheet  of  Japanese  dental 
paper  or  yoshino,  coated  with  a  substance  impervious  to  ink,  substantially  as 
described." 

We  entertain  no  doubt  that,  if  the  patentee  was  the  first  to  make 
a  transmitting  sheet  which,  by  reason  of  the  peculiar  characteristics 
of  the  basic  material,  and  of  the  coating,  was  new  and  useful,  what 
he  did  involved  invention,  and  entitled  him  to  a  patent.  Inventive 
thought  was  involved  in  the  conception  that  materials  could  be  em- 
ployed that  would  dispense  with  cutting  or  puncturing  instrumen- 
talities altogether.     Even  if  what  he  did  was  merely  to  employ  a 
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basic  material  differing  in  the  degree  of  porosity  and  toughness,  and 
a  coating  differing  in  the  degree  of  softness,  from  that  which  had 
been  previously  used,  he  accomplished  thereby  a  new  result.  Each 
of  these  modifications  was  necessary  to  successfully  introduce  the 
new  principle,  which  differentiated  his  production  from  the  stencil 
sheets  of  the  prior  art 

The  only  evidence  in  the  record  which  tends  to  negative  the  novelty 
of  the  invention  is  the  testimony  relating  to  the  waxed  paper  made 
and  sold  by  the  defendant  prior  to  May  20,  1886,  the  date  of  Broder- 
ick's  application  for  the  patent.  Since  1871  the  defendant  had  been 
engaged  in  the  manufacture  and  sale  of  waxed  paper  for  use  as- 
waterproof  wrappers  upon  candy,  meat,  and  other  articles.  In  that 
business  he  used  many  different  kinds  of  paper,  and  waxed  them 
with  coatings  of  different  consistencies,  including  paraffine  at  dif- 
ferent degrees  of  fusion.  He  testifies  that  he  coateii  with  wax,  in- 
cluding parafilne  ranging  from  110°  to  140^,  every  kind  of  paper  he 
could  find  in  the  market,  from  the  lightest  tissue  to  packing  paper;, 
and  that  in  1878  and  subsequently  he  used  considerable  Japanese  pa- 
per, some  of  which  was  yoshino.  Until  after  the  date  of  the  appli- 
cation for  the  patent  in  suit,  he  had  never  attempted  to  make  any 
wax  paper  for  stencil  sheets,  and  the  idea  of  its  adaptability  for  that 
use  had  never  occurred  to  him.  Early  in  1887  the  complainant,  whose 
officers  were  experimenting  in  the  production  of  sheets  for  manifold- 
ing typewriting,  employed  him  to  make  stencil  sheets.  After  he 
had  tried  crepe  lisse,  nainsook,  mull,  and  tarletan,  and  different 
kinds  of  paper,  with  coatings  of  various  consistencies,  Mr.  Dick  in> 
structed  him  to  try  a  soft  wax,  and  he  then  made  coatings  of  a 
greater  degree  of  softness.  During  these  experiments,  at  his  sugges- 
tion, a  West  India  tissue  paper  was  tried.  No  suitable  paper  was- 
found,  however,  until  some  time  in  the  summer  of  1887,  when,  at 
the  suggestion  of  Mr.  Dick,  yoshino  was  tried,  and  was  successfullj 
coated.  This  evidence  indicates  quite  persuasively  that  the  defend- 
ant was  not  conversant  with  yoshino  paper.  Assuming,  however,, 
that  he  had  used  it,  and  had  coated  it  with  soft  paraffine,  it  is  ob- 
vious that  he  had  done  so  in  ignorance  of  the  characteristics  of  the 
paper  and  of  the  necessary  consistency  of  the  coating,  and  that  the 
product,  if  capable  at  all  of  use  for  a  stencil  sheet,  was  an  accidental 
product,  which  contributed  nothing  to  the  prior  art  of  making  such 
sheets. 

In  disposing  of  the  defense  in  the  court  below.  Judge  Wheelers- 
speaking  of  the  evidence  for  the  defendant,  said: 

"It  faUs  short  of  showing  satlsfactorUy,  and  beyond  fair  doubt,  that  he  had 
actuaUy  ever  waxed  this  kind  of  paper;  and  far  short  of  so  showing  that  he 
had  ever  made  such  blanl^s  as  these  for  stencUs,  or  had,  by  waxing  and 
shaping,  made  this  kind  of  paper  in  the  form  suitable  for  such  stencUs." 

In  these  observations  we  entirely  agree. 

The  case  is  one  for  the  application  of  the  doctrine,  well  settled  in 
the  law  of  patents,  that  novelty  is  not  negatived  by  a  prior  accidental 
production  of  the  same  thing,  when  the  operator  does  not  recognize  ^ 
the  means  by  which  the  accidental  result  is  accomplished,  and  no' 
knowledge  of  them,  or  of  the  method  of  its  employment,  is  derived 


Digitized  by 


Google 


WII^ON    V.  CONSOLIDATED   STORE-SERVICE   CO.  633 

from  it  by  any  one.  Pittsburgh  Reduction  Co.  v.  Cowles  Electric 
Smelting  &  Aluminum  Co.,  55  Fed.  307;  Chase  v.  Fillebrown,  58 
Fed.  377;  TopUff  v.  Topliff,  145  U.  S.  161, 12  Sup.  Ct.  825;  Tilghman 
T.  Proctor,  102  U.  S.  707,  711. 

"The  chance  operation  of  a  principle,  unrecognized  by  any  one  at 
the  time,  and  from  which  no  information  of  its  existence,  and  no 
itnowledge  of  a  method  of  its  employment,  is  derived  by  any  one, 
if  proved  to  have  occurred,  will  not  be  sufficient  to  defeat  the  claim 
of  him  who  first  discovers  the  principle,  and,  by  putting  it  to  practical 
and  intelligent  use,  first  makes  it  available  to  man.'*  Andrews  v. 
Carman,  13  Blatchf.  308,  Fed.  Cas.  No.  371. 

The  assignments  of  error  present  no  other  question  than  that  of 
the  validity  of  the  patent.  They  are  not  well  founded,  and  the  de- 
-cree  is  accordingly  affirmed,  with  costs. 


(88  Fed.  286.) 

WILSON  et  al.  v.  CONSOLIDATED  STORE-SERVICR  CO. 

(Circuit  Court  of  Appeals,  First  Circuit.     June  14,  189a) 

No.  237. 

1.  Patents— Preliminary  Injunctions. 

Sometimes  a  preliminary  injunction  may  issue  in  a  suit  on  a  patent  when 
the  validity  of  tlie  patent  is  clear,  though  it  has  not  been  sustained  by  a 
prior  adjudication  or  public  acquiescence. 

2.  Same— Prior  Adjudications— Interference  Proceedings. 

A  decision  in  interference  proceedings  cannot  be  invoked,  as  against 
strangers  to  it,  as  a  ground  for  the  issuance  of  a  preliminary  injunction. 

^  Same— Prior  Judgments  and  Acquiescence. 

With  reference  to  a  prior  judgment  or  general  acquiescence,  there  must 
be  the  same  freedom  from  doubt,  in  behalf  of  a  party  applying  for  a  tem- 
porary injunction,  as  if  the  question  were  one  of  validity  alone.  And  a 
Judgment  rendered  in  a  cause  which,  by  reason  of  an  adjustment  among 
the  parties,  became  practically  a  mere  case  before  it  was  judicially  passed 
upon,  is  not  sufficient  ground  for  granting  such  an  injunction. 

4,  Same— Cash  Carriers. 

An  order  granting  a  preliminary  injunction  against  infringement  of  the 
Osgood  patents,  Nos.  357,851  and  293,192,  for  a  cash  carrier,  or  store- 
service  apparatus,  reversed  on  appeal  because  the  validity  of  the  patent 
is  doubtful,  and  because  there  was  no  clear  adjudication  sustaining  the 
patent  after  bona  fide  contest,  and  no  sufficient  proof  of  public  acquiescence. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  MassachusettB. 

This  was  a  suit  in  equity  by  the  Consolidated  Store-Service  Com- 
pany against  John  W.  Wilson  and  others  for  alleged  infringement 
of  letters  patent  No.  357,851,  issued  February  15,  1887,  to  Edwin  P. 
Osgood,  and  No.  293,192,  issued  February  5,  1884,  to  Byron  A.  Os- 
good and  Edwin  P.  Osgood,  which  patents  are  for  cash  carriers, 
or  store-service  apparatus.  In  the  circuit  court  a  preliminary  in- 
junction was  granted  (83  Fed.  201),  and  the  defendants  have  appealed. 

Charles  E.  Mitchell  and  Elihu  O.  Loomis,  for  appellants. 
Frederick  P.  Fish  and  Guy  Cunningham,  for  appellee. 
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Before  PUTNAM,  arcait  Judge,  and  BROWN  and  LOWELL,  Difl- 
trict  Judges. 

PUTNAM,  Circuit  Judge.  Tliis  is  an  appeal  from  an  order  grant- 
ing an  ad  interim  injunction  in  a  patent  suit.  Apparently,  the 
hearing  on  the  application  for  the  injunction  occurred  only  a  short 
time  before  the  complainant  below  might  have  brought  the  case  to 
an  Issue  on  bill,  answer,  and  proofs.  Meanwhile  a  voluminous  rec- 
ord was  made  up  on  the  application,  which  apparently  had  in  view 
a  determination  as  on  the  full  merits  of  the  cause.  These  matters 
were  not  brought  to  the  attention  of  the  court  below,  and  we  would 
not  be  justified  in  commenting  on  this  particular  record  in  these 
respects.  We  refer  to  them  only  because  we  do  not  wish  to  leave 
any  presumption  that  we  impliedly  approve  that  parties  should  pro- 
ceed with  a  voluminous  hearing  on  a  ihere  motion  for  an  ad  interim 
injunction  at  a  time  when  a  final  hearing  may  be  accomplished 
almost  as  speedily.  Under  the  circumstances,  there  are  some  grounds 
for  presuming  that  both  parties  intended  to  waive  all  objections  as 
to  the  issues  to  be  determined  on  the  motion.  At  the  hearing  be- 
fore us,  however,  the  appellants  took  the  usual  special  objections 
against  the  issue  of  temporary  injunctions.  Consequently  we  are 
not  justified  in  assuming  that  the  parties  intended  any  waiver. 

Coming  to  the  rules  applicable  under  these  circumstances,  it  can- 
not be  denied  that  a  preliminary  injunction  may  properly  issue  in  a 
patent  suit,  where  the  validity  of  the  patent  is  clear,  although  it 
has  not  been  sustained  by  a  prior  adjudication  or  public  acquies- 
cence. Of  course,  there  must. in  every  instance  be  an  equitable 
necessity  for  relief  by  injunction;  but  we  are  not  required  to  con- 
sider this  necessity,  because  the  case  at  bar  clearly  falls  within  the 
rule  stated  by  this  court  in  Davis  Electric  Works  v.  Edison  Electric 
Light  Co.,  8  C.  C.  A.  615,  621,  60  Fed.  276,  282,  that: 

**The  fundamental  basis  of  Jurisdiction  in  equity  in  relation  to  patent  rights 
and  trade-marics  is  the  necessity  of  protecting  established  enterprises  from 
the  great  uncertainty  caused  by  infringements,  and  by  the  difficulty  of  meas- 
uring the  direct  and  indirect  losses  if  infringements  continue."  • 

When  the  effect  of  a  temporary  injunction  is  merely  to  maintain 
matters  statu  quo  until  a  final  hearing,  one  may  well  be  granted, 
notwithstanding  the  rights  of  the  complainant  are  doubtful,  and 
sometimes  even  when  very  doubtful.  But  in  patent  suits  such  an 
injunction  does  not  ordinarily  have  that  effect.  On  the  other  hand» 
the  respondent,  while  under  the  injunction,  is  ordinarily  a  constant 
loser,  and  never  regains  his  losses  unless  the  complainant  has  given 
a  bond.  Therefore  in  this  class  of  cases  the  courts  usually  hold 
that  unless  the  patent  is  supported  by  public  acquiescence  or  prior 
adjudication,  or  some  other  peculiar  condition,  the  complainant's 
rights  must  be  free  from  doubt,  to  entitle  him  to  a  preliminary  in- 
junction. It  is  sufficient  for  this  to  refer  to  Rob.  Pat  §  1173  et  seq.^  and 
North  v.  Kershaw  (1857)  4  Blatchf.  70,  Fed.  Cas.  No.  10,311,  and  to 
the  expressions  of  the  circuit  court  of  appeals  for  the  Seventh  cir- 
cuit, in  Standard  Elevator  Co.  v.  Crane  Elevator  Co.,  6  C.  C.  A.  100^ 
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56  Fed.  718,  719,  reaflSrined  by  the  same  court  in  Williams  v.  Manu- 
facturing Co.,  23  C.  C.  A.  171,  77  Fed.  285,  286. 

The  case  at  bar  is  not  an  exceptional  one  in  other  particulars,  so 
that  the  questions  are  as  follows:  Is  the  validity  of  the  patent 
dear?  or  has  there  been  a  prior  adjudication?  or  has  there  been 
sufficient  acquiescence? 

The  validity  of  the  claim  in  issue  in  each  of  the  two  patents  in  , 
suit  is  far  from  clear.  It  is  sufficient  to  say  that  we  are  all  of  the 
opinion  that  the  validity  of  each  claim  is  very  doubtful,  although 
we  do  not  deem  it  necessary  at  this  stage  of  the  proceedings  to 
elaborate  the  matter.  Indeed,  we  regard  it  prudent  not  to  do  so, 
in  view  of  the  fact  that  the  case  may  again  come  before  us  on  final 
hearing. 

The  complainant  below  relies  on  the  result  of  certain  interference 
proceedings  in  the  patent  office  as  constituting  a  prior  adjudica- 
tion; but  the  defendants  below  were  not  parties  to  that  proceed- 
ing, and  the  authorities  cited  by  the  complainant  are  limited  to 
privies.  The  issues  on  an  interference  proceeding  are  narrow,  when  . 
compared  with  the  broad  question  of  tiie  validity  of  a  patent,  and 
the  method  of  procedure  in  the  patent  office  is  so  unlike  that  of 
judicial  tribunals  that  a  use  made  of  the  latter  furnishes  no  prece- 
dent for  a  use  to  be  made  of  the  former.  Walk.  Pat.  (3d  Ed.)  §  674, 
states  that  an  interference  proceeding  cannot  be  invoked  against 
strangers  on  the  question  of  a  preliminary  Injunction;  and  Judge 
Lacombe,  who  carefully  reviewed  the  decisions  in  regard  to  this 
matter,  in  Dickerson  v.  Machine  Co.,  35  Fed.  143,  147,  came  to  the 
just  conclusion  that  the  only  adjudication  which  can  support  such 
an  injunction,  is  a  judicial  one.  This  leaves  to  be  considered,  on 
this  point,  the  prior  suit  of  Store-Service  Co.  v.  Whipple,  75  Fed.  27, 
in  which  an  interlocutory  decree  was  rendered  sustaining  the  claims 
now  in  suit.  The  rule  as  to  prior  litigation  was  stated  by  the  cir- 
cuit court  of  appeals,  in  the  Seventh  circuit,  in  Electric  Mfg.  Co. 
V.  Edison  Electric  Light  Co.,  10  C.  C.  A.  106,  61  Fed.  834,  836,  and, 
as  there  stated,  was  approved  by  this  court  in  Bresnahan  v.  Leveler 
Co.,  19  C.  C.  A.  237,  72  Fed.  920,  921.  It  requires  "a  bona  fide  and 
strenuous  contest,"  resulting  in  favor  of  the  validity  of  the  patent. 
With  reference  to  a  prior  judgment  or  general  acquiescence,  it  is 
clear,  on  principle,  that  there  must  be  the  same  freedom  from  doubt, 
in  behalf  of  a  party  applying  for  a  temporary  injunction,  as  if  the 
question  was  one  of  validity  alone.  A  court  would  be  no  more  jus- 
tified in  granting  such  an  injunction  on  a  doubtful  case  of  a  prior 
judgment  than  it  would  on  a  doubtful  case  of  validity.  Neither 
can  a  doubtful  case  of  a  prior  judgment  be  assisted  by  a  doubtful 
case  of  acquiescence,  and  vice  versa.  It  is  plain,  on  principle,  that 
the  complainant's  right  must  be  clear,  either  as  to  the  validity  of 
the  patent,  or  on  the  question  of  a  prior  judgment,  or  on  the  ques- 
tion of  acquiescence,  although,  of  course,  judgments  rendered  by 
consent  may  be  admissible  on  the  proposition  of  acquiescence,  even 
when  not  so  on  that  which  we  are  now  considering.  The  position 
with  reference  to  the  decree  against  Whipple  is  as  follows:  Whipple 
was  the  agent  of  a  corporation  known  as  the  Fuller  Company,  and 
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was  sued  by  the  complainant  below  because,  as  agent  of  the  Fuller 
CJompany,  he  had  leased  or  constructed  cash-carrier  systems,  to  or 
for  various  users,  alleged  to  infringe  the  patents  in  suit.  The  suit 
against  him  was  begun  on  June  ^,  1894,  and  the  defense  was  as- 
sumed by  the  Fuller  Company.  At  that  time  the  complainant  be- 
low had  made  an  adjustment  with  a  corporation,  known  as  the  Lam- 
son  Company,  of  certain  controversies  in  regard  to  the  patents  in 
issue  here.  This  adjustment  was  of  such  a  character  that,  although 
its  terms  are  somewhat  confusing,  yet  its  effect  gave  that  corpora- 
tion all  the  same  practical  advantages  with  reference  to  all  parties 
with  whom  it  had  dealt,  or  might  afterwards  deal,  as  though  it  had 
become  a  co-owner  of  the  patents.  Afterwards,  on  August  15,  1895, 
the  Lamson  Company,  having  then  this  broad  contract  with  the 
complainant  below,  purchased  from  the  Fuller  Company  its  business, 
and  stipulated  with  it  that  the  Ijamson  Company  would  obtain  from 
the  complainant  below  licenses  under  the  patents  in  suit,  and  waiv- 
ers of  all  claims  for  damages,  covering  all  the  customers  of  the  Fuller 
Company,  not  exceeding  2,000  stations,  and  that,  so  far  as  it  did 
not  accomplish  this,  it  would  assume  the  defense  of  the  suits  of  the 
complainant  below  against  the  Fuller  Company,  its  agents  and  cus- 
tomers. Thereupon  the  counsel  who  had  been  employed  by  the  Fuller 
Company  in  the  Whipple  suit  was  superseded  in  that  suit  by  the 
counsel  of  the  Lamson  Company.  Whipple  was  not  a  customer, 
but  an  agent;  and  it  is  possible  that  a  full  investigation  of  all  the 
facts,  and  a  careful  construction  of  the  two  contracts  referred  to 
(that  is,  the  contract  between  the  complainant  below  and  the  Lam- 
son Company  and  that  between  the  Lamson  Company  and  the  Fuller 
Company),  might  leave  some  remnant  for  a  proceeding  against  him 
by  the  injunction  which  the  interlocutory  decree  directed  to  issue 
against  him.  But  the  Lamson  Company  had  no  interest  in  prevent- 
ing the  issue  of  an  injunction  against  Whipple,  as,  under  its  con- 
tract with  the  complainant  below,  it  could  at  once  license  Whipple 
as  its  own  customer,  and  thus  practically  annul  the  injunction.  It 
is  true,  the  interlocutory  decree  which  was  entered  in  the  suit  against 
Whipple  may  be  assumed  to  have  provided  for  an  assessment  of 
damages  and  profits;  but  there  is  no  evidence  that  this  was  ever 
done,  or  that,  under  the  contracts  between  the  parties  which  we 
have  referred  to,  it  could  have  resulted  in  anything  substantial. 
On  the  other  hand,  as,  under  its  adjustment  with  the  complainant 
below,  the  Lamson  Company  was  practically  enjoying  the  advan- 
tages of  a  co-ownership  of  the  patents  in  suit,  it  was  apparently  for 
its  interest  to  have  the  patents  sustained,  even  if,  as  a  consequence 
thereof,  it  might  be  compelled  to  pay  some  damages  pursuant  to 
its  contract  with  the  Fuller  Company.  On  the  whole,  the  best  con- 
clusion which  can  be  formed,  on  the  record  as  presented  to  us,  is  that 
the  suit  against  Whipple,  before  it  was  finally  passed  on  judicially, 
became  a  moot  case.  Apparentlv.  the  question  of  patentability, 
which,  rather  than  that  of  mere  anticipation,  is  the  important  one, 
was  not  presented  in  that  suit;  and  it  is  plain  that  under  the  rule 
which  we  have  cited,  as  to  the  requisites  of  a  prior  adjudication  as 
the  basis  of  a  temporary  injunction,  the  decree  therein  is  not  suffi- 
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<cient  on  the  questions  now  on  appeal.  The  complainant  maintains 
that  it  prosecuted  the  case  against  Whipple  vigorously,  and  that 
it  ought  not  to  be  made  to  suffer  for  any  matter  which  was  omitted 
by  the  Lamson  Company  in  defending  it.  This  is  not  at  all  rele- 
vant, because  the  question  is  not  whether  it  can  be  made  to  suffer 
in  consequence  of  that  suit,  but  what  it  shall  gain  by  virtue  of  it. 

General  acquiescence  in  the  patents  in  suit  is  set  up  in  the  bill, 
but  it  has  not  been  pressed  on  us.  The  law  as  to  this  is  succinctly 
stated  in  Sargent  v.  Seagrave,  2  Curt.  553,  558,  Fed.  Cas.  No.  12,3G5. 
TVhile  acquiescence,  even  of  a  qualified  or  doubtful  nature,  may 
give  aid  to  a  patent  on  a  final  hearing,  yet,  as  already  said,  when 
relied  on  to  support  a  temporary  injunction  it  must  be  clear  in  its 
•character  and  extent.  There  is  nothing  in  this  record  answering 
this  requirement.  The  bill  gives  the  result  of  the  litigation  with 
the  Lamson  Company,  as  shown  by  the  adjustment  to  wliich  we 
have  already  referred;  and,  if  that  corporation  had  been  the  only 
infringer,  the  claim  of  acquiescence  would  be  established.  But  the 
bill  states  that  there  were  many  other  infringers,  against  some  of 
whom  suits  are  still  pending.  Also,  the  record  leads  to  the  infer- 
ence that  the  patents  have  been  in  constant  litigation,  although  it  is 
alleged  that,  so  far  as  the  litigation  has  been  determined,  it  has 
resulted  in  favor  of  the  patents.  This  undoubtedly  refers  to  va- 
rious adjustments  of  suits,  because  no  decision  of  any  court  is  pro- 
duced, except  that  in  the  Whipple  Case. 

The  result  is  that  whether  we  look  at  the  question  of  validity, 
or  at  that  of  a  prior  adjudication,  or  at  that  of  alleged  public  ac- 
■quiescence,  the  position  is  too  doubtful  to  justify  a  temporary  injunc- 
tion in  a  patent  suit  The  order  appealed  from  is  reversed,  and 
the  costs  of  appeal  are  awarded  to  the  appellants. 


(88  Fed.  350.) 

TAYLOR  et  al.  v.  LOUISVILLE  &  K.  R.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  5,  1898.) 

No.  599. 

FsDEHAL  CorRTs— Jurisdiction— Suit  against  State  OFFrcERS. 

A  suit  against  state  officers  to  enjoin  them  from  certifying  a  tax,  which 
they  claimed  to  do  by  authority  of  the  state,  but  which  complainant  avers 
to  be  without  lawful  authority,  is  not  a  suit  against  the  state,  within  the 
meaning  of  the  eleventh  amendment. 

Same— Injunction  against  Taxation— State  Statutes. 

That  a  state  statute  forbids  the  courts  to  enjoin  coj/ection  of  alleged 
illegal  taxes,  and  restricts  the  remedy  to  an  action  to  recover  them  back, 
does  not  affect  the  jurisdiction  of  a  federal  court,  in  cases  of  diverse 
citizenship,  to  entertain  a  suit  to  enjoin  the  state  officers  from  certifying  or 
collecting  illegal  taxes. 

Enjoining  Collection  of  Taxes— Equity  Jurisdiction. 

A  suit  to  enjoin  the  collection  of  a  tax  will  not  be  entertained  (at  least. 
In  the  federal  courts;  when  the  sole  ground  relied  on  is  that  the  tax  is 
illegal  or  excessive.  It  must  appear  in  addition  that  the  circumstances 
make  the  wrong  about  to  be  iuHicted  of  such  a  peculiar  character  that 
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the  remedies  at  law  are  inadequate,  and  so  bring  the  case  under  some 
recognized  head  of  equity  jurisdiction, 

4.  Same— Rembdt  bt  Certiorari. 

It  would  seem  that  the  fact  that  there  is  a  remedy  by  certiorari  in  the 
state  courts,  which  would  prevent  a  multiplicity  of  suits  in  a  case  of  ille- 
gal taxation,  does  not  affect  the  Jurisdiction  of  a  federal  court  in  equ  ty  to 
enjoin  the  enforcement  of  the  tax  in  cases  of  diverse  citizenship,  as  the 
remedy  by  certiorari  is  not  available  in  the  federal  courts,  whose  powers- 
to  issue  the  writ  are  limited  to  cases  in  which  it  is  necessary  for  the  exer- 
cise of  their  Jurisdiction. 

A.  Same. 

In  any  event,  certiorari  is  not  an  adequate  remedy  where  the  fact  upon 
which  the  claim  for  relief  is  based  can  only  be  made  to  appear  de  hors  the 
record. 

•.  Taxation— Railroads.  Telegraphs,   and  Telephones— Tennessee  Stat- 
utes. 

Act  Tenn.  April  5,  1897,  in  relation  to  the  taxation  of  railroad,  telephone^ 
and  telegraph  property,  which  required  the  board  of  assessors  therein 
provided  for  to  comolete  their  assessment  on  or  before  September  Ist  of 
that  year,  annulled  by  implication,  and  superseded,  the  assessment  pre- 
viously made  for  the  same  year  by  the  old  board  of  assessors  under  the 
act  of  1895. 

7.  Same— Relevancy  of  Evidence— Market  Value  of  Stock  and  Bonds. 

In  valuing  railroad  property  for  purposes  of  taxation,  the  market  value 
of  the  bonds  and  stock  of  the  corporation  owning  It  may  properly  be 
considered,  even  if,  under  the  statute,  each  line  of  road  is  to  be  valued 
by  itself,  and  not  as  part  of  a  system. 

8.  Same— E(jUALiZATiON  of  Assessment. 

Under  the  Tennessee  railroad  assessment  act  of  1897,  neither  the  board 
of  tax  assessors  nor  the  board  of  equalization  are  charged  with  the  duty 
of  equalizing  the  taxable  value  of  real  estate  with  that  of  railroad  property. 

9.  Same- Constitutional  Law— Equality  of  Taxation. 

Under  the  Tennessee  constitution  of  1870  (article  2,  §  28),  dedaring^ 
that  all  property  shall  be  taxed  "according  to  its  value,*'  to  be  ascertained 
as  the  legislature  shall  direct,  "so  that  taxes  shall  be  equal  and  uniform 
throughout  the  state,"  when  It  is  the  uniform  practice  in  the  various  coun- 
ties of  the  state  to  assess  real  property  at  not  exceeding  75  per  cent  of 
its  true  value,  an  assessment  upon  railroad  property  at  its  full  value 
violates  the  uniformity  of  taxation  which  Is  the  main  purpose  of  the 
constitutional  provision,  and  will  be  enjoined,  although  this  involves  a 
violation  of  the  letter  of  the  state  statute  passed  pursuant  to  the  constitu- 
tion, which  requires  all  property  to  be  assessed  at  its  full  value. 

10.  Same. 

Equity  will  not  enjoin  an  assessment  of  property  at  its  full  value,  on 
the  ground  of  inequality  resulting  from  the  assessment  of  other  property 
at  less  than  its  full  value,  unless  it  appears  that  the  assessing  officers, 
whose  acts  of  undervaluation  create  the  unjust  burden,  intentionally  and 
habitually  violate  the  law  by  assessing  property  at  less  than  its  true 
value:  but  it  need  not  affirmatively  appear  that  they  did  so  with  Intent 
to  injure  complainant  and  his  class  of  taxpayers. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Tennessee. 

The  Louisville*  &  Nashville  Railroad  Company— a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  Kentucky,  and  a  citizen  of  that 
state— owns  519  miles  of  railroad  in  Tennessee.  It  filed  its  bill  in  equity  in 
the  circuit  court  of  the  United  States  for  the  Middle  district  of  Tennessee 
against  R.  L.  Taylor,  W.  S.  Morgan,  and  E.  B.  Craig,  citizens  of  Tennessee, 
who  constitute  a  board  of  equalization  of  the  state  of  Tennessee,  to  enjoin 
them  from  certifying,  in  accordance  with  the  act  of  the  legislature  of  Ten- 
nessee, passed  April  5,  1897,  a  tax  valuation  upon  complainant's  railroad  in 
Tennessee,  to  be  apportioned  by  the  state  comptroller  to  the  35  counties,. 
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cities,  and  toVns  in  which  the  road  lies.  Under  the  act  of  1897,  railroad^ 
telephone,  and  telegraph  proi)erty  Is  assessed  bienrrtally  by  three  members, 
known  as  "State  Tax  Assessors,"  whose  assessment  must  be  revised  upon  the 
record  by  another  board,  called  the  "Board  of  Equalization,"  composed  of  the 
governor,  secretary  of  state,  and  treasurer.  The  appellato  board  Is  given  the 
power  to  examine  each  assessment,  and  increase  or  diminish  the  valuation 
upon  any  one  or  more  of  the  properties  assessed,  so  as  to  fix  the  proper 
value;  and,  until  this  board  has  acted  upon  the  assessments,  they  are  not 
deemed  complete.  The  valuations  fixed  by  the  appellate  board  are  certified 
to  the  comptroller,  and  he,  in  turn,  certifies  to  the  various  counties  and 
municipalities  the  valuation  upon  which  taxes  are  to  be  collected  by  the 
respective  counties  and  municipalities,  the  apportionment  being  graduated 
according  to  the  mileage  or  value  of  the  property  assessed  in  each  county 
and  municipality.  Under  other  laws  of  Tennessee,  real  and  personal  property 
of  all  persons,  except  railroad,  telephone,  and  telegraph  companies,  is  assessed 
by  the  taxing  ofiScers  of  each  county.  In  counties  having  a  population  of 
60,000  and  over,  one  assessor  for  the  county  is  elected,  whose  duty  it  Is  to 
assess  all  property  in  the  county.  In  counties  having  a  less  population,  each 
civil  district  has  one  assessor.  Each  assessor,  before  entering  upon  his  duties, 
is  required  to  enter  into  a  bond  in  the  sum  of  $5,000,  conditioned  that  he 
shall  faithfully  and  honestly  discharge  the  duties  of  his  office,  and  to  take 
and  subscribe  an  oath  that  he  will  assess  property  at  its  fair  cash  valuation,, 
without  fear  or  favor.  A  board  of  equalization  is  provided  for  each  county, 
composed  of  the  Judge  or  chairman  of  the  county  court,  and  four  freeholders,, 
not  mepnbers  of  the  county  court,  and  not  holding  any  other  ofllce,— state, 
county,  or  federal.  These  various  boards  meet  in  their  respective  counties, 
and  compare  and  equalize  the  assessments  of  property  made  in  and  for  the 
particular  county.  If  the  board  desires  to  raise  the  value  of  any  taxpayer's 
property,  it  can  be  done,  upon  notice  to  the  taxpayer.  Assessments  of  real 
estate  made  in  1896  were  made  for  the  biennial  period  of  1896  and  1897. 
Beginning  with  1898,  the  assessments  of  realty  are  to  be  made  every  fourth 
year.  Personal  property  is  assessed  annually.  Until  1895  no  attempt  had 
ever  been  made  to  equalize  the  assessments  of  real  estate  or  personalty,  as 
between  the  different  counties;  but  at  its  session  in  that  year  the  general 
assembly  created  a  state  board  of  equalizers,  for  the  purpose  of  equalizing  the 
values  of  real  estate  in  the  various  counties.  The  same  board  was  given  power 
to  assess  and  apportion  the  value  of  railroads  throughout  the  state.  In  1896  the 
board  of  equalizers  assessed  the  complainant's  railroad  for  the  taxes  of  1896 
and  1897  as  follows:  The  main  line,  at  the  rate  of  $31,000  a  mile;  the  Nash- 
ville &  Decatur  division,  at  the  rate  of  $21,000  a  mile;  the  Henderson  division, 
at  the  rate  of  $20,000  a  mile;  the  Memphis  division,  at  $13,500  a  mile;  the 
Cumberland  Valley  division,  at  the  rate  of  $15,000  a  mile;  the  Clarksvllle  & 
Princeton  division,  at  the  rate  of  $4,000  a  mile.  By  the  act  of  April,  1897, 
the  board  of  equalizers  was  abolished,  and  the  duty  of  assessing  railroads 
was  imposed  on  a  state  board  of  tax  assessors  and  a  revisory  board  called 
the  "Board  of  Equalization,"  but  no  power  was  given  to  the  new  board  to 
equalize  real  estate.  The  board  of  state  tax  assessors  made  an  assessment 
of  railroads  for  1897  and  1898.  treating  the  assessment  by  the  board  of 
equalizers  as  annulled  by  the  new  law.  Their  valuation  of  complainant'* 
main  line  was  $65,000  per  mile;  of  the  Nashville  &  Decatur  division  was 
$47,000  per  mile;  of  the  Henderson  division,  $(»2,000  per  mile;  of  the  Memphis 
division,  $27,000  per  mile;  of  the  Cumberland  Valley  division,  $23,500  per 
mile;  of  the  Clarksvllle  &  Princeton  division,  $5,000  per  mile;  and  of  the 
Clarksvllle  &  Mineral  division,  $7,000  per  mile.  The  appellate  board  of 
equalization  on  appeal  reduced  the  assessment  on  the  main  line  from  .$65,000 
to  $60,000;  on  the  Henderson  division,  from  $02,000  to  $55,0;J0;  on  the  Nash- 
ville &  Decatur  division,  from  $47,000  to  $40,000  per  mile,— but  in  other 
respects  affirmed  the  action  of  board  of  assessors. 

Among  other  grounds  set  forth  in  the  bill  for  equitable  relief  against  this 
increase  in  the  assessment  Is  the  following  averment  with  reference  to  the 
evidence  brought  out  before  the  state  tax  assessors:  "That  the  complainant 
also  filed  in  its  behalf  before  said  assessors  a  large  number  of  atfldavits^ 
(about  155  in  number)  made  by  tax  assessors,  trustees,  other  officials,  and 
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real-estate  owners,  which  showed  that  in  the  counties  through  which  plaintlflTs 
said  roads  ran,  and  In  the  counties  through  which  other  railroad  properties 
assessed  at  the  same  time  by  said  assessors  ran,  real  estate,  generally  and 
systematically,  was  assessed  for  taxation  at  from  fifty  to  seventy  per  cent,  of 
its  value.  These  affidavits  varied  in  form,  but  the  general  tenor  and  result 
of  them,  and  of  depositions  talsen  and  filed  as  evidence  by  plaintiff,  was  to 
establish  the  fact  that  property  generally  in  Tennessee,  other  than  railroad 
property,  by  assessments  generally  and  purposely  made,  does  not  bear  a 
burden  of  taxation  at  a  greater  proportion  than  an  average  of  sixty  per  cent, 
of  its  marltet  value;  and  plaintiff  alleges  that  such  is  the  case,  and  that  Its 
said  properties  for  said  years,  as  finally  fixed  by  said  board  of  equalization, 
were  assessed  at  more  than  their  full  value.  Recognizing  the  fact  that  through- 
out the  state  of  Tennessee  property  had  been  systematically  assessed,  from 
time  immemorial,  at  a  valuation  for  the  purpose  of  taxation  greatly  less  than 
its  actual  value,  and  at  a  valuation  ranging  from  fifty  to  about  sixty-five  per 
cent,  thereof,  the  state  of  Tennessee,  through  its  board  of  assessors  and 
equalizers,  during  the  years  1895  and  1896  endeavored  to  systematize  the 
county  assessments,  and  bring  them  up  to  a  common  standard  or  basis  of 
valuation.  Accordingly  the  said  board  established  as  the  basis  of  assessment 
for  taxation  in  all  of  the  counties  of  the  state  seventy-five  per  cent  of  the 
actual  or  true  value  of  the  lands  or  property  to  be  assessed,  and  raised  the 
assessment  in  the  various  counties  of  the  state  for  both  said  years,  where 
they  were  less  than  seventy-five  per  cent.,  to  seventy-five  per  cent.  Plaintiff 
turther  shows  that  the  said  board  of  assessors  and  equalizers  was  the  first 
«iate  board  of  equalizers  in  the  state  of  Tennessee,  and  was  a  legislative  recog- 
nition of  the  systematic  usage  and  custom  of  valuation  prevailing,  and  the 
legislative  purpose  to  render  it  uniform  throughout  the  state.  Plaintiff  further 
•tttates  that  said  board  of  assessors  and  equalizers  was  not  only  intrusted 
with  the  power  of  equalizing  assessments  throughout  the  state,  but  also  with 
the  duty  of  assessing  railroad,  telegraph,  and  telephone  properties  for  taxa- 
tion; and  it  avers  and  charges  that  the  assessment  made  by  said  board, 
4ind  the  valuation  fixed  upon  said  properties,  were  made  by  them  at  the 
rates  fixed  for  the  purpose  of  equalizing  the  assessments  of  such  properties 
with  those  of  the  lands  of  Tennessee.  If  said  assessments  [1.  e.  those  against 
which  an  injunction  is  prayed]  stand,  plaintiff  will  be  bearing,  in  comparison 
with  other  property  assessed  in  the  stat^  of  Tennessee,  at  least  twenty-five 
per  cent,  more  than  its  Just  proportion;  and  the  burden  of  taxation  thus  im- 
posed upon  it  will  be  unequal,  and  in  contravention  of  the  constitution  of  the 
state  of  Tennessee,  which  provides  that  all  property  shall  be  taxed  according 
to  its  value,  and  so  that  taxes  shall  be  equal  and  uniform  throughout  the 
state,  and  so  that  no  one  species  of  property  from  which  a  tax  may  be  col- 
lected shall  be  taxed  higher  than  any  other  species  of  property  of  the  same 
value,  and  also  in  contravention  of  the  constitution  of  the  United  States,  which 
guaranties  to  plaintiff  and  its  property  the  equal  protection  of  the  laws."  The 
bill  further  avers:  "In  pursuance  of  said  assessment  act,  said  board  of 
equalizers  will,  as  they  have  informed  plaintiff's  counsel,  unless  prevented, 
certify  at  12  m.,  November  30,  1897.  to  the  comptroller,  the  valuations  so 
fixed  by  them  upon  said  property.  The  comptroller,  will  proceed,  after  said 
jissessment  shall  have  been  certified  to  him  according  to  the  course  of  law, 
to  collect  for  the  state  the  taxes  so  wrongfully  assessed,  and  will  certify  to 
the  several  towns,  cities,  and  counties  through  which  said  roads  pass,  the 
said  assessments;  and  the  said  towns,  cities,  and  counties  will  proceed, 
under  said  act.  to  collect  the  same.  Under  said  act,  said  taxes  so  assessed 
in  behalf  of  the  state,  counties,  and  cities  will  become  a  first  lien  upon  the 
property  from  the  10th  of  January  of  the  year  for  which  they  are  assessed. 
If  the  said  taxes  are  not  paid  as  assessed,  distress  warrants  will  issue  against 
petitioner;  and,  if  it  shall  not  pay  the  same,  then  the  comptroller  will,  under 
said  act,  advertise  said  property,  and  sell  the  same  for  cash,  free  from  the 
equity  of  redemption,  and  execute  to  the  purchaser  a  deed  or  deeds.  Said 
roads  are  assessed  for,  and  taxes  will  be  payable  under  said  assessments  to. 
the  following  counties  and  towns  in  the  state  of  Tennessee:  Counties:  Sum- 
ner, Davidson,  Montgomery,  Houston,  Benton,  Fayette,  Henry.  Carroll,  Gib- 
son, Stewart,  Crockett,  Haywood,  Tipton,  Shelby,  Robertson,  Dickson,  Clal- 
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borne,  Campbell,  Williamson,  Maury,  and  Giles.  Cities  and  towns;  Gallatin^ 
Nashville,  Springfield,  Franklin,  Columbia,  Pulaski,  Brownsville,  Memphis,. 
Erin,  McKenzIe,  Humboldt,  Milan,  Paris,  Clarksville,  and  a  number  of  others. 
If  plaintiff  should  seek  by  separate  suits  to  resist  said  state  tax,  and  the  several 
taxes  for  said  counties  and  cities,  it  would  cause  a  multiplicity  of  suits, 
entailing  great  hardship  and  expense;  and  if  it  should  pay  said  taxes,  and 
sue  to  recover  them,  the  same  result  would  follow.  Plaintiff  charges  and  says- 
that  the  action  of  said  board  of  assessors  and  of  said  board  of  equalizer* 
was  arbitrary,  oppressive,  in  violation  of  the  law,  and  will,  if  carried  into 
effect,  impose  upon  plaintiff  a  burden  unjust  and  unequal,  as  between  itself 
and  other  property  owners  throughout  the  state  of  Tennessee."  The  prayer 
of  the  bill  was  for  an  injunction  against  the  defendants  to  prevent  their 
certifying  and  delivering  in  any  way  to  the  comptroller  of  Tennessee  the  said 
assessment  of  the  plaintiff's  property  so  made  by  them,  and  from  certifying^ 
or  delivering  in  any  way  to  the  said  comptroller  the  result  of  their  action  in  re- 
spect of  the  assessment  of  the  said  properties  of  plaintiff  for  the  years  1897  and 
1898,  or  either  of  them,  and  that  upon  final  hearing  said  Injunction  be  made  . 
final,  and  for  such  further  and  other  relief  as  the  nature  of  this  case  may 
require. 

The  defendants  filed  a  joint  and  separate  answer,  in  which  the  reply  to  the- 
passage  already  quoted  from  the  bill  was  as  follows:  ''Further  answering^ 
defendants  say  that  complainant  filed  In  its  behalf  before  said  assessors  a 
large  number  of  afildavits  made  by  county  tax  assessors,  trustees,  other  of- 
ficials, real-estate  owners,  and  others,  in  thirty-five  counties  in  Tennessee^ 
tending  to  show  the  assessed  value  of  real  estate  in  said  counties.  Said  affi- 
davits show  that  there  was  no  uniformity  in  assessed  values  of  real  estate^ 
in  the  counties  mentioned,  but  they  did  not  show  that  there  was  any  pre- 
concert or  agreement  among  the  assessors  touching  the  standard  of  value 
fixed  upon  real  estate  for  the  purpose  of  assessment.  The  valuations  were- 
not  uniform.  In  some  instances  they  were  higher  than  others,  and  there  was 
^reat  irregularity  and  lack  of  uniformity  in  valuations.  Defendants  deny  that 
the  general  tenor  and  result  of  said  depositions  and  affidavits  taken  and  filed 
by  complainant  was  to  establish  the  fact  that  property  generally  in  Tennessee^ 
other  than  railroad  property,  by  assessments  generally  and  purposely  made, 
does  not  bear  a  burden  of  taxation  at  a  greater  proportion  than  the  average 
of  sixty  per  cent  of  its  market  value.  Defendants  dony  the  statement  tl^at  such 
is  the  case,  and  they  deny  that  there  was,  or  ever  has  been,  any  custom.  Im- 
memorial or  otherwise,  of  valuing  property  throughout  the  state  at  less  than 
its  true  value.  There  are  ninety-six  counties  in  the  state,  and  there  never 
has  been,  and  In  the  nature  of  things  could  not  be,  |iny  concerted,  agreed, 
or  uniform  basis  of  valuation,  different  from  that  prescribed  by  law.  There 
are  seventy-nine  counties  in  the  state  through  which  railroads  run,  and  said 
affidavits  are  from  only  thirty-five  counties.  Defendants  say  the  various  rail- 
road companies  objecting  to  the  assessments  made  by  the  state  tax  assessors 
actively  and  energetically  made  strenuous  efforts  to  obtain  affidavits  from 
any  possible  source  showing  assessments  have  been  made  below  cash  value, 
but  none  have  been  produced  from  forty-four  counties  of  the  seventy-nine 
having  railroads  in  same.  It  was  the  function  and  within  the  jurisdiction  of 
the  assessors,  in  the  first  Instance,  and  these  defendants,  acting  as  the  board 
of  equalization,  to  judge  of  the  sufficiency  and  probative  force  or  value  of 
said  affidavits  as  evidence;  and  their  judgment  was  final  and  conclusive,  and 
cannot  be  questioned  or  reviewed.  Defendants  also  deny  the  statement  that 
complainant's  said  properties  for  said  years,  as  finally  fixed  by  said  board  of 
equalization,  were  assessed  at  more  than  full  value.  They  submit  that  the 
valuation  of  said  board,  under  the  laws  of  Tennessee,  as  will  be  more  fully 
hereinafter  shown,  is  final  and  conclusive.  Defendants  deny  that  the  crea  ion 
of  the  board  of  equalizers  of  1895  and  1896  was  a  legislative  recognition  of  the^ 
systematic  usage  and  custom  of  valuation  prevailing,  and  the  legislative  pur- 
pose to  render  It  uniform  throughout  the  state;  but,  on  the  contrary,  said 
board  was  created  for  the  purpose  of  putting  property  inadequately  assessed^ 
through  the  favoritism  or  mistaken  judgment  of  local  tax  authorities,  upon 
an  equality  with  the  property  fairly  assessed  at  Its  cash  value,  as  req-ired  by 
law,  and  seeing  that  all  property  within  the  jurisdiction  of  the  equalizers- 
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fibould  be  assessed  at  a  fair  cash  value.  Defendants  deny  that  the  boai-d  of 
equalbcers  of  1895  and  1896,  by  any  official  action,  record,  or  report,  put  prop- 
erty In  Tennessee  upon  a  basis  of  seventy-five  per  cent  of  the  actual  cash 
value  of  the  same.  If  such  was  the  basis  of  purported  equalization  on  the 
part  of  the  members  of  said  board.  It  was  one  by  some  sort  of  an  under- 
standing among  said  members,  never  put  of  record  In  any  official  action, 
and  kept  from  record  In  its  minutes  or  Inclusion  on  its  report,  and,  if  done, 
was  In  violation  of  law,  and  unauthorized  by  the  statute  creating  the  board, 
and  subversive  to  the  main  purposes  for  which  It  was  created.  Defendants 
deny  that  the  assessments  and  valuations  of  railroad,  telegraph,  and  telephone 
properties  made  by  said  board  for  1895  and  1896  were  made  at  the  same  rate 
fixed  for  the  purpose  of  equalizing  the  assessment  of  such  properties  with 
those  of  the  lands  of  Tennessee.  Upon  Information  given  by  one  of  the  mem- 
bers of  said  board  in  his  deposition  before  the  state  tax  assessors,  and  which 
remains  uncontradicted,  defendants  state  that  most  of  the  railroad  properties 
in  the  state  of  Tennessee  were  assessed  and  valued  at  less  than  seventy-five 
per  cent,  of  their  actual  cash  value.  Defendants  deny  that,  by  the  assessment 
made,  complainant  will  be  bearing,  or  is  made  to  bear.  In  comparison  with 
other  property  assessed  in  the  state  of  Tennessee,  at  least  twenty-five  per  cent. 
more  than  its  just  proportion.  Defendants  deny  that  said  assessments  vio- 
late any  provision  of  the  constitution  of  the  state  of  Tennessee,  or  the  consti- 
tution of  the  United  States."  The  answer  further  avers  that  the  complainant 
has  an  adequate,  sufficient,  and  complete  remedy  at  law  furnislied  it  by  the 
act  passed  In  1873,  which  provides  that  in  all  cases  in  which  an  officer  charged 
by  law  with  the  collection  of  revenue  due  the  state  shall  institute  any  pro- 
ceedings or  take  any  steps  for  the  collection  of  the  same,  and  the  person  pro- 
ceeded against  shall  claim  the  tax  to  be  unjast  or  illegal,  or  against  any  danse 
of  the  statute  or  of  the  constitution  of  the  state,  he  shall  pay  the  same  to 
the  state  under  protest,  and  file  a  suit  within  thirty  days  thereafter  for  the 
recovery  of  the  same  against  the  officer,  and,  if  he  obtains  judgment,  then 
the  comptroller  of  the  state  shall  issue  his  warrant  for  the  amount  thereof. 
The  act  provides  that  no  writ  for  the  prevention  of  the  collection  of  any 
revenue  claimed  shall  in  any  wise  Issue,  either  In  the  form  of  an  injunction  or 
otherwise.  The  answer  further  avers  that  there  is  a  remedy  by  certiorari 
for  the  correction  of  errors  alleged  to  have  been  committed  by  the  state  tax 
assessors,  and  that  said  remedy  is  exclusive  of  all  others. 

A  temporary  restraining  order  ex  parte  was  issued  on  the  filing  of  the  bill, 
and  then  the  cause  came  on  for  hearing  on  motion  for  preliminary  injunction, 
at  which  a  large  amount  of  evidence  was  Introduced,  and  the  case  was  fully 
argued.  The  district  judge  (Clark)  presiding  ffied  an  elaborate  opinion,  dis- 
cussing the  Issues  presented  on  the  bill.  It  is  reported  in  86  Fed.  168.  The 
circuit  court  made  the  following  order:  "Ordered  and  adjudged  that  the  writ 
of  Injunction  issue  In  this  case,  restraining  and  enjoining  the  defendants. 
Robert  L.  Taylor  (governor),  E.  B.  Craig  (treasurer),  and  W.  S.  Morgan  (secre- 
tary of  state),  ex  officio  the  board  of  equalization  for  the  state  of  Tennessee, 
from  certifying  and  delivering  to  the  comptroller  of  the  treasury  of  Tennessee 
the  valuation  fixed  by  them  upon  the  property  of  the  complainant  in  Tennessee 
for  taxation  for  the  years  1897  and  1898,  as  set  forth  and  shown  In  the  bill, 
and  restraining  and  enjoining  them  from  certifying  and  delivering  the  said  as- 
sessment or  any  record  thereof,  to  the  said  comptroller:  provided,  however, 
that  the  complainant  shall  pay  to  the  proper  officers  such  sum  or  sums  of 
money  as  shall  be  equal  to  the  amount  or  amounts  of  the  taxes  assessed 
against  and  due  from  said  company  on  its  said  property  under  and  according 
to  the  assessment  made  in  1896  for  the  year  1897,  and  shall  pay  the  same  as, 
and  It  shall  be  a  credit  on,  the  taxes  due  from  the  complainant  on  its  said  prop- 
erty for  the  year  1897,  to  go  as  a  credit  on  the  assessment  made  in  1897  for 
1897,  if  sustained  on  the  final  hearing;  otherwise  to  be  credited  as  may  here- 
after be  decreed.  And  it  shall  be  paid  and  received  without  prejudice  to  any 
right  of  either  of  the  parties,  or  the  state,  counties,  and  municipalities  of  this 
state.  Such  payment  must  be  made  on  or  before  the  date  at  which  the  tax 
for  1897  must  be  paid,  viz.  February  1,  1898;  and,  if  not  then  paid,  the  de- 
fendants may,  upon  notice  of  such  failure,  apply  for  and  obtain  a  dissolution 
of  the  said  injunction." 
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Geo.  W.  Pickle,  Atty.  Gen.  (James  C.  Bradford  and  Granbery 
Marks,  of  counsel),  for  appellants. 

Dickinson  &  Waller  and  Vertrees  &  Vertrees,  for  appellee. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  SEVERENS,  Dis- 
trict Judge. 

TAFT,  Circuit  Judge  (after  stating  the  facts,  as  above).  The  com- 
plainant below  is  a  citizen  of  the  state  of  Kentucky.  The  defend- 
ants are  citizens  of  the  state  of  Tennessee.  The  amount  involved 
in  the  suit  exceeds  |2,000.  The  constitution  and  the  laws  of  the 
United  States  confer  upon  circuit  courts  of  the  United  States  jurisdic- 
tion to  hear  and  determine  controversies  in  law  and  equity  between 
citizens  of  different  states  in  which  is  involved  more  than  |2,000. 
There  is  no  doubt,  therefore,  of  the  jurisdiction  of  the  court  below  to 
hear  and  decide  this  case,  unless  the  fact  that  the  defendants  were 
officers  of  the  state  of  Tennessee,  and  were  claiming  to  proceed  under 
the  authority  of  the  state  in  the  acts  threatened  and  now  enjoined, 
makes  this  a  suit  against  the  state  of  Tennessee.  If  so,  then  it  is 
within  the  eleventh  amendment  of  the  federal  constitution,  which  de- 
clares that  the  judicial  power  of  the  United  States  shall  not  extend  to 
suits  against  a  state.  The  complaint  of  the  taxpayer  in  this  case  is 
that  the  defendants  are  about  to  execute  a  taxing  law  of  the  state 
against  complainant  in  such  a  manner  that,  in  view  of  the  mode  in 
which  other  taxing  laws  are  executed  against  a  large  pai't  of  the 
taxable  property  of  the  state,  the  defendants  will  impose  upon  com- 
plainant an  illegal  burden,  in  violation  of  its  right  under  the  state 
constitution  to  pay  only  an  equal  share  of  the  taxes  in  proportion  to 
the  value  of  its  property.  This  is  not  a  suit  against  the  state.  It  is 
a  suit  against  individuals,  seeking  to  enjoin  them  from  doing  certain 
acts  which  they  assert  to  be  by  the  authority  of  the  state,  but  which 
the  complainant  avers  to  be  without  lawful  authority.  The  point 
has  been  so  often  decided  by  the  supreme  court  of  the  United  States 
that  it  is  sufficient  to  refer  to  a  few  of  the  cases.  Smyth  v.  Ames, 
169  U.  S.  518, 18  Sup.  Ct.  423;  Reagan  v.  Trust  Co.,  154  U.  S.  362,  390, 
391,  14  Sup.  Ct.  1047;  Pennover  v.  McConnaughy,  140  U.  S.  1, 11  Sup. 
Ct.  699;  Poindexter  v.  Greenhow,  114  U.  S.  270,  5  Sup.  Ct.  903,  962. 
In  Cummings  v.  Bank,  101 U.  S.  153,  a  decree  of  injunction  entered  by 
a  circuit  court  of  the  United  States  against  state  officers  to  prevent 
the  enforcement  of  a  state  tax  law  in  a  manner  violating  the  consti- 
tution of  the  state  was  affirmed  by  the  supreme  court  of  the  United 
States,  and  it  was  then  so  well  settled  that  such  a  suit  was  not  within 
the  eleventh  amendment  that  the  court  did  not  deem  it  necessary 
to  discuss  the  point. 

The  power  to  tax  property  is  the  power  to  take  from  the  owner  that 
which  is  his,  to  defray  the  expense  of  the  benefit  and  protection  which 
he  receives  from  the  government.  If  the  power  is  illegally  exercised, 
either  by  the  legislature  or  the  executive,  it  is  an  invasion  of  private 
right;  and,  unless  there  is  some  specific  limitation  upon  the  remedy 
imposed  by  law,  the  injured  taxpayer  may  resort  to  the  courts  to 
\indieate  his  right  against  those  officers  who  attempt  such  an  in- 
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vasion,  by  any  form  of  action  which  he  could  use  against  any  other 
wrongdoers  in  respect  of  the  same  class  of  wrongs.  The  state  may 
limit  the  remedies  of  the  taxpayer  to  redress  wrongs  done  him  by  the 
erroneous  statutory  construction  or  the  unwarranted  finding  of  fact 
by  administrative  officers  to  a  hearing  before  administrative  tribunals. 
In  tax  questions,  such  a  hearing  is  due  process  of  law.  Murray  v» 
Improvement  Co.,  18  How.  272;  Ferry  v.  U.  S.,  85  Fed.  550.^  The 
state  may  further  curtail  the  jurisdiction  of  its  courts  of  equity  to- 
interfere  by  injunction  with  the  collection  of  taxes  alleged  to  be 
ill^al  by  providing  that  no  injunction  shall  issue  in  such  case.  The 
government  of  the  United  States  has  made  such  a  specific  limitation, 
and  no  injunction  can  issue  to  prevent  the  collection  of  taxes  levied  by 
it  Rev.  St  U.  S.  §  3224.  The  only  remedy  of  the  taxpayer  is  to  pay 
the  money,  and  sue  to  recover  it  back.  The  state  of  Tennessee  ha» 
made  a  similar  provision  with  respect  to  taxes  collected  for  its  use, 
but  not  as  to  taxes  collected  for  its  counties  and  cities.  City  of  Nash- 
viUe  V.  Smith,  86  Tenn.  217,  6  S.  W.  273.  The  law  of  the  United 
States  forbidding  injunctions  In  federal  revenue  cases  prevents  the 
issuing  of  an  injunction  by  any  court,  whether  federal  or  state,  be- 
cause the  constitution  and  laws  of  the  United  States  passed  In  pur- 
suance thereof  are  the  supreme  law  of  the  land.  The  law  of  Tennes- 
see, however,  affects  only  the  jurisdiction  of  its  own  courts  of  equity. 
It  does  not  restrict  or  diminish  the  power  or  jurisdiction  of  federal 
courts  of  equity,  because  only  an  act  of  congress  can  do  that  In  re 
T^ler,  149  U.  S.  164,  13  Sup.  Ct  785;  Mississippi  Mills  v.  Cohn,  150 
U.  S.  202,  14  Sup.  Ct  75;  Kirby  v.  Railway  Co.,  120  U.  S.  130,  7  Sup. 
Ct  430;  Furnace  Co.  v.  Witherow,  149  U.  S.  574,  13  Sup.  Ct.  936. 
Hence  it  follows  that  if  the  controversy  at  bar  is  one  over  which  the 
circuit  court  of  the  United  States,  sitting  in  equity,  from  which  this 
appeal  has  been  taken,  has  jurisdiction  by  virtue  of  the  constitution 
and  laws  of  the  United  States,  and  according  to  the  general  princi- 
ples governing  equity  jurisdiction,  its  power  to  issue  an  injunction 
against  state  officers  is  not  restricted  by  a  state  statute  which  only 
applies,  and  can  only  apply,  to  injunctions  issued  out  of  state  courts. 
We  have  seen  that  the  circuit  court  has  jurisdiction  over  the  cause, 
because  it  is  a  suit  between  citizens  of  different  states.  It  only  re- 
mains to  inquire  whether  any  ground  exists  for  invoking  the  action 
of  a  court  of  equity.  It  is  well  settled  that  a  suit  to  enjoin  the  col- 
lection of  a  tax  will  not  be  entertained  in  courts  of  equity, — ^at  least, 
in  those  of  the  United  States, — in  which  the  sole  ground  set  forth 
in  the  bill  is  that  the  tax  is  illegal  or  excessive.  It  must  appear  in 
addition  that  the  circumstances  makes  the  wrong  about  to  be  inflicted 
of  such  a  peculiar  character  that  the  remedies  in  a  court  of  law  are 
inadequate,  and  so  bring  the  case  under  some  recognized  head  of 
equity  jurisdiction.  Ogden  City  v.  Armstrong,  168  U.  S.  224,  236,  18 
Sup.  Ct.  98;  Express  Co.  v.  Seibert,  142  U.  S.  339,  12  Sup.  Ct.  250; 
Allen  V.  Car  Co.,  139  U.  S.  658,  661,  11  Sup.  Ct.  682;  Shelton  v.  Piatt, 
139  U.  S.  591, 11  Sup.  Ct.  646;  Railway  Co.  v.  Cheyenne,  113  U.  S.  516, 
525,  5  Sup.  Ct  601;  Hanne winkle  v.  Georgetown,  15  Wall  547;  Dows 

1  29  C.  C.  A.  345. 


Digitized  by 


Google 


TAYLOR   V.   LOUISVILLE   &   N.  R.   CO.  545 

V.  City  of  Chicago,  11  Wall.  108.  It  appears  from  the  bill  that,  if  the 
assessment  made  by  the  defendants  in  this  case  is  allowed  to  be  certi- 
fied down  to  the  various  counties  and  cities  who  are  to  collect  the  tax, 
the  complainant,  in  order  to  vindicate  its  rights  in  a  suit  at  law,  will 
have  to  bring  at  least  35  different  suits  at  law.  Courts  of  equity 
frequently  interfere  to  prevent  a  multiplicity  of  suits  at  law.  It  is  a 
well-recognized  head  of  equity  jurisdiction.  In  Sanford  v.  Poe,  37 
U.  S.  App.  378,  16  C.  C.  A.  305,  and  69  Fed.  546,  this  court  sustained 
the  equity  jurisdiction  of  the  circuit  court  to  enjoin  a  state  board  for 
the  assessment  of  telegraph  and  express  companies  from  certifying 
the  assessment  to  a  large  number  of  counties,  on  the  ground  that  by 
the  exercise  of  such  jurisdiction  a  multiplicity  of  suits  at  law  would 
be  prevented,  and  the  questions  at  issue  could  all  be  settled  in  one 
suit.  In  many  cases  in  which  the  question  of  the  equitable  jurisdic- 
tion to  enjoin  a  tax  is  considered  by  the  supreme  court  of  the  United 
States,  the  prevention  of  a  multiplicity  of  suits  is  specifically  men- 
tioned as  a  sufficient  reason  for  its  exercise.  Dows  v.  City  of  Chi- 
cago, 11  Wall.  108;  Shelton  v.  Piatt,  139  U.  S.  591,  11  Sup.  Ct.  646; 
Express  Co.  v.  Seibert,  142  U.  S.  339,  12  Sup.  Ct.  250. 

Another  ground  for  equitable  relief  is  that  the  excessive  tax,  if 
not  paid,  will  be  a  cloud  upon  the  title  of  the  complainant,  for  the 
taxes  assessed  are  a  lien  upon  its  property  in  Tennesseee.  The  tax 
is  not  void,  and  the  alleged  illegal  excess  does  not  appear  upon  the 
record.  It  creates  such  an  apparently  valid  incumbrance  that  a 
court  of  equity  will  interfere  to  remove  it  as  a  cloud,  if  in  fact  it 
is  illegal.  Ogden  City  v.  Armstrong,  168  U.  S.  224,  238,  18  Sup. 
Ct.  98. 

It  is  argued  on  behalf  of  the  defendants  that  there  is  an  adequate 
remedy  at  law,  which  will  prevent  a  multiplicity  of  suits,  and  that 
is  by  certiorari  in  the  state  courts.  Such  a  proceeding  is  in  its  na- 
ture supervisory  and  appellate.  Circuit  courts  of  the  United  States 
are  limited  in  their  use  of  the  writ  of  certiorari  to  those  cases  in 
which  it  is  necessary  for  the  exercise  of  their  jurisdiction.  Rev.  St 
U.  S.  §  716.  Ex  parte  Vallandigham,  1  Wall.  243.  In  other  words, 
the  writ  can  only  be  used  as  ancillary  to  some  other  jurisdiction 
conferred  by  law;  and,  as  no  supervisory  or  appellate  jurisdiction 
has  been  conferred  upon  circuit  courts  of  the  United  States  to  revise 
the  proceedings  of  special  tax  tribunals,  it  would  seem  clear  that 
the  circuit  court  below  could  not,  on  its  law  side,  have  furnished  a 
remedy  by  certiorari  to  modify  the  assessments  made  by  the  de- 
fendants. The  ordinary  rule  is  that  statutory  remedies  at  law  fur- 
nished by  a  state  in  its  own  courts  will  not  oust  the  equitable  juris- 
diction of  the  federal  courts  of  equity.  This  has  been  laid  down 
with  emphatic  clearness  by  Mr.  Justice  Harlan,  speaking  for  the  su- 
preme court,  in  Smyth  v.  Ames,  169  U.  8.  466,  516,  18  Sup.  Ct.  418. 
In  that  case  it  was  argued  that  equitable  jurisdiction  to  enjoin  the 
action  of  a  state  railroad  commission  from  putting  into  force  an 
order  fixing  confiscatory  railroad  freight  rates  was  prevented  by 
the  circumstance  that  the  state  had  furnished  a  special  remedy  at 
law  in  the  state  supreme  court  for  the  revision  of  any  unreasonable 
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action  by  the  commisaion.  The  argument  was  not  successful.  Mr. 
Justice  Harlan  said: 

"One  who  is  entitled  to  sue  in  the  federal  circuit  court  may  involve  its 
jurisdiction  in  equity  whenever  the  established  principles  and  rules  of  equity 
permit  such  a  suit  in  that  court,  and  he  cannot  be  deprlTed  of  that  right  by 
reason  of  his  being  allowed  to  sue  at  law  in  a  state  court  on  the  same  cause  of 
action." 

In  Payne  v.  Hook,  7  Wall.  425,  430,  it  was  objected  to  the  federal 
jurisdiction  in  equity  that  there  was  an  adequate  remedy  at  law^,  by 
a  special  proceeding  in  the  probate  court,  but  it  was  held  that  this 
was  insufficient.  We  should  have  no  doubt  upon  this  point,  were 
it  not  for  the  decision  of  the  supreme  court  in  Ewing  v.  City  of  St. 
Louis,  5  Wall  418,  in  which  it  appears  to  have  been  held  that  a 
remedy  by  certiorari  in  a  state  court  for  the  review  of  special  state 
tribunals  was  ground  for  holding  that  the  circuit  court  of  the  United 
States  had  no  equitable  jurisdiction  to  enjoin  the  action  of  the  state 
tribunal — 

"Unless  It  should  become  necessary  to  prevent  a  multiplicity  of  suits  or 
irreparable  injury,  or  unless  the  proceeding  sought  to  be  annuUed  or  corrected 
is  valid  upon  its  face,  and  the  alleged  invalidity  consists  in  matters  to  be  es- 
tablished by  extrinsic  evidence.  *  ^  *  The  complainant  can  ask  no  greater 
relief  in  the  courts  of  the  United  States  than  he  could  obtain  were  he  to 
resort  to  the  state  courts.  If  in  the  latter  courts  equity  would  afford  no  relief, 
neither  wUl  it  in  the  former." 

It  is  difficult  to  reconcile  the  case,  on  its  facts  with  Payne  v. 
Hook  and  Smyth  y.  Ames,  and  the  statement  in  the  last  sentence 
quoted  is  certainly  not  in  accordance  with  the  views  expressed  by 
the  supreme  court  in  many  later  cases.  See  In  re  Tyler,  149  U.  S. 
164,  13  Sup.  Ct  785;  McConihay  v.  Wright,  121  U.  S.  201,  7  Sup.  Ct 
940.  The  language  of  Ewing  v.  City  of  St.  Louis  has,  however,  never 
been  cited  or  commented  on,  or  expressly  overruled,  by  the  su- 
preme court  We  prefer,  therefore,  to  base  the  equitable  jurisdic- 
tion in  this  case  on  another  ground.  It  seems  clear  that  the  question 
which  is  mooted  before  us  could  not  have  been  adequately  raised 
upon  a  proceeding  by  certiorari.  The  complaint  here  made  is  that 
the  board  of  equalization  did  not  consider  the  fact  that  real  and  per- 
sonal property,  other  than  that  of  railroad  companies,  was  habitu- 
ally and  intentionally  assessed  at  25  per  cent,  less  than  its  real  value, 
as  a  reason  for  reducing  the  assessment  of  railroad  property  to  the 
same  percentage.  There  was  nothing  on  the  record  made  up  by  the 
board  to  show  that  the  defendants  did  not  exercise  this  power  of 
equalization,  and  did  not  exercise  their  best  judgment  to  fix  the  as- 
sessment of  railroads  at  25  per  cent,  less  than  tieir  real  value.  If 
they  ought  to  have  done  so,  and  if  there  was  no  direct  evidence  that 
they  did  not,  the  reviewing  court,  upon  certiorari,  would  have  been 
bound  to  presume  that  they  did  so,  and  no  extrinsic  evidence  would 
have  been  permissible  to  rebut  this  presumption.  Shelby  Co.  v. 
Railroad  Co.,  16  Lea,  401,  413, 1  S.  W.  32;  Ogden  Gty  v.  Armstrong, 
168  U.  S.  224,  237,  18  Sup.  Ct.  98;  2  Spell.  Extr.  Rem.  §  2030. 

Coming  now  to  the  merits  of  the  bill,  and  issues  raised  by  it,  we 
pass  without  discussion  the  averment  that  the  railroad  assessment 
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law  is  unconstitutional,  because  counsel  for  appellees  have  express- 
ly declined  to  argue  the  point  at  this  hearing. 

Another  objection  to  the  validity  of  defendants'  action  is  that  they 
ttave  made  an  assessment  for  the  year  1897  without  lawful  author- 
ity. The  state  board  of  equalizers  and  tax  assessors  created  by  the 
act  of  1895  had  made  an  assessment  of  the  valuation  of  railroads 
for  the  year  1897,  and  it  is  contended  that  this  is  the  valid  assess- 
ment. The  act  of  1897  does  not  expressly  annul  the  assessment  of 
the  old  board,  but  we  think  that  such  annulment  is  necessarily  im- 
plied. By  the  first  section  of  the  act  of  1897,  the  new  board  of  tax 
assessors  was  required  to  meet  in  May,  1897.  By  the  second  section, 
the  railroad,  telegraph,  and  telephone  companies  were  required  to 
file  with  the  comptroller  of  the  state  on  or  before  the  Ist  of  May,  1897, 
and  biennially  thereafter,  schedules  and  descriptions  of  their  prop- 
erty. Section  4  directs  that  the  state  tax  assessors  shall  receive  the 
schedules  from  the  comptroller  immediately  upon  their  organization, 
and  "they  shall  immediately  proceed  to  ascertain  the  value  of  said 
property  for  taxation."  The  assessment  is  required  to  be  complet- 
ed by  the  assessors,  and  filed  with  the  comptroller,  on  or  before  Sep- 
tember 1st,  and  by  him,  within  three  days,  delivered  to  the  board  of 
equalization,  consisting  of  the  governor,  the  treasurer,  and  the  sec- 
retary of  state,  who  are  required  to  examine  the  assessment  and  rec- 
ords made  by  the  assessors,  and  complete  the  same,  by  affirming  or 
modifying  it,  before  the  3d  day  of  October.  The  comptroller  is  then 
at  once  to  distribute  the  assessment  to  the  various  counties  of  the 
state.  Section  15  provides  that  the  taxes  so  assessed  shall  be  a  first 
lien  upon  the  property  from  the  10th  of  January  of  the  year  for 
which  the  taxes  are  assessed.  Section  18  provides  that  the  assess- 
ments shall  "be  made  biennially,  beginning  with  the  year  1897.'' 
It  is  impossible  to  escape  the  conclusion,  from  these  provisions,  that 
rhe  legislature  intended  that  the  new  system  should  go  into  oper- 
ation at  once,  and  that  the  new  boards  should  make  an  assessment 
for  the  current  year  of  1897.  Such  an  intention  cannot  be  reconciled 
with  a  continuance  in  force  of  the  assessment  of  the  old  board  for 
that  year.  Of  course,  the  assessment  of  real  property  by  the  old 
board  still  remained  valid,  though  the  board  was  abolished;  but  as 
to  railroad,  telegraph,  and  telephone  property,  the  act  of  1897  was 
an  annulment  pro  tanto. 

The  complainant  makes  a  series  of  objections  to  the  validity  of 
the  assessment  of  defendants,  based  on  the  data  upon  which  the  as- 
sessments were  made,  and  the  refusal  of  the  assessors  and  the  de- 
fendants to  consider  certain  evidence  tendered  by  the  complainant. 
We  do  not  propose  to  discuss  the  objections  seriatim.  It  is  sufficient 
to  say  that  we  find  nothing  in  the  evidence  that  was  before  the  two 
boards  which  they  might  not  properly  consider,  under  the  laws  of 
Tennessee,  as  circumstances  to  aid  them  in  reaching  a  conclusion  as 
to  the  value  of  that  part  of  the  railroad  of  complainant  lying  in 
Tennessee.  Nor  do  we  discover  anything  in  the  record  to  indicate 
that  such  evidence  was  wrongly  applied.  We  do  not  find  anything 
in  the  record  or  affidavits  affirmatively  showing  that  the  boards  have 
included  in  their  assessments  property  of  the  complainant  not  in 
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Tennessee,  and  the  defendants,  in  their  report  of  the  assessment 
and  in  their  answer,  expressly  deny  that  any  such  property  was  in- 
cluded. The  exclusion  of  certain  expert  evidence  to  show  how  un- 
reliable a  standard  of  value  are  market  reports  of  stocks  and  bond& 
we  do  not  regard  as  material.  Even  if  this  were  a  direct  proceeding 
to  review  the  action  of  the  defendants,  as  upon  error  (which  it  i& 
not),  the  ruling  could  hardly  be  the  subject  of  criticism;  for  the  mat- 
ters touched  upon  in  the  affidavits  were  matters  of  general  knowl- 
edge, which  the  defendants  and  the  assessors  might  be  presumed  ta 
know.  The  relevancy  of  such  items  of  evidence  as  the  market  val- 
ues of  bonds  and  stocks,  and  the  amount  of  gross  earnings  and  the 
net  earnings,  in  reaching  a  conclusion  as  to  the  value  of  a  railroad 
or  a  telegraph  line,  has  been  so  often  recognized  by  the  supreme 
court  of  the  United  States  that  we  need  not  discuss  it.  Railroad 
Co.  V.  Backus,  154  U.  S.  424,  14  Sup.  Ct  1114;  Henderson  Bridge 
Co.  V.  Kentucky,  166  U.  S.  150,  17  Sup.  Ct.  532;  Adams  Express 
Co.  V.  Ohio  State  Auditor,  165  U.  S.  194,  17  Sup.  Ct.  305;  Id.,  16^ 
U.  S.  185,  17  Sup.  Ct.  604.  It  is  contended  that  the  law  of  Ten- 
nessee, as  declared  by  its  supreme  court,  is  that  each  line  of  rail- 
road must  be  valued  by  itself,  and  not  as  part  of  a  system,  and  there- 
fore that  the  unit  theory,  upon  which  the  foreeroing  decisions  were 
based,  has  no  application  to  Tennessee.  If  this  be  true,  it  only  re- 
duces the  size  of  the  unit,  but  it  does  not  destroy  the  evidential  bear- 
ing of  stock  and  bond  values  upon  the  value  of  railroad  property; 
and  we  must  presume,  in  a  collateral  attack  upon  the  action  of  the 
board,  such  as  this  is,  in  the  absence  of  any  showing  to  the  contrary, 
that,  within  the  limits  of  the  reasonable  discretion  and  judgment 
vested  in  the  defendants,  they  gave  proper  consideration  to  the  Ten- 
nessee rule,  if  it  differs  from  the  general  rule,  in  weighing  and  ap- 
plying the  evidence  of  stock  and  bond  values  to  the  issue  before 
them. 

The  next  objection  to  the  assessment  of  the  defendants,  and  the 
most  serious,  is  that  they  have  assessed  the  railroad  property  of  the 
state,  including  that  of  complainant,  at  its  real  value,  whereas  all 
other  property  of  the  state  is  habitually  and  intentionally  assessed 
by  the  assessing  officers,  who  are  not  the  defendants,  at  not  exceed- 
ing 75  per  cent,  of  its  real  or  correct  value.  We  think  it  clear,  from 
the  provisions  of  the  railroad  assessment  act  of  1897,  that  neither 
board  thereby  created  is  charged  with  any  duty  to  equalize  the  tax- 
able value  of  real  estate  with  that  of  railroad  property.  The  board 
of  equalization  under  the  act  of  1897  is  made  up  of  the  same  state 
officers  who  composed  the  state  board  of  examiners  under  the  prior 
act,  and  they  were  charged  with  the  duty  of  revising  the  assessment 
of  railroads  made  by  the  board  of  assessors  and  equalizers  created 
by  the  act  of  1895;  but  they  had  no  revisory  duty  connected  with 
that  board's  equalization  of  real  estate  throughout  the  state.  Hence 
when,  in  1897,  the  board  of  assessors  and  equalizers  was  abolished, 
the  equalization  of  real  estate  values  was  abolished.  The  contin- 
uation of  the  state  board  of  examiners  under  the  new  name  of  the 
"Board  of  Equalization"  could  have  no  effect  to  continue  in  force 
provisions  of  law  as  to  state  equalization  of  values  of  real  estate,. 
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becaase  that  board  never  had  any  duty  connected  with  the  assess- 
ment of  real  estate  at  all.  It  is  also  clear  that  the  act  of  1897  com- 
mands the  two  boards  created,  by  its  terms,  to  fix  the  correct  value 
of  the  railroad  and  other  property  which  they  assess.  This  means 
the  real  value  of  the  property,  and  it  is  conceded  that  the  laws  for 
the  assessment  of  real  and  personal  property  impose  on  the  assess- 
ing officers  the  duty  of  assessing  it  at  the  same  value. 

The  contention  for  the  complainant  is  that  the  undervaluation  of 
real  and  personal  property  is  intentional  and  systematic  throughout 
the  state,  and  is  in  accordance  with  an  immemorial  and  well-recog- 
nized custom;  that,  combined  with  the  assessment  at  full  value  of  all 
railroad  property,  the  undervaluation  of  all  other  property  makes 
a  system  of  taxation  operating  to  impose  upon  complainant,  and  all 
others  holding  the  same  class  of  property,  a  grossly  unjust  share  of 
the  cost  of  the  state,  county,  and  city  governments;  that  this  is  in 
violation  of  the  constitution  of  the  state  of  Tennessee,  which  enjoins 
uniformity  of  taxation,  according  to  value,  on  all  property,  and  ex- 
pressly forbids  that  one  species  of  property  shall  be  taxed  higher 
than  any  other;  and  that  a  court  of  equity,  because  it  is  unable  to 
remedy  the  glaring  injustice  done  to  complainants  and  others  of  the 
same  class,  by  compelling  the  assessment  on  other  property  to  be 
raised  to  its  real  value,  may  accomplish  the  same  result  by  enjoining 
the  defendants  from  assessing  railroad  property  at  any  higher  per- 
centage than  that  at  which  other  property  in  the  state  is  assessed, 
although  this  is  a  departure  from  the  rule  of  action  prescribed  for 
them  in  the  statute  creating  them  a  taxing  board.  In  considering 
the  soundness  of  this  contention,  we  come  first  to  the  facts.  We 
find  from  the  evidence,  which  is  uncontradicted,  that  generally,  in 
the  state  of  Tennessee,  for  a  number  of  years,  the  assessors  and  the 
board  of  equalization  of  each  county  have  intended  to  assess,  and  have 
assessed,  real  and  personal  property  at  a  uniform  percentage  less 
than  its  real  value;  that  this  percentage  is  not  uniform  between  the 
counties,  but  that  it  is  not  substantially  less  than  25  per  cent,  in  any 
of  them.  We  base  our  conclusion  on  150  affidavits  contained  in  the 
record.  They  do  not  cover  specifically  more  than  35  counties  out  of 
the  96  counties  in  the  state;  but  when  they  are  supplemented  by  the 
evidence  of  the  members  of  the  state  board  of  equalizers,  who  of- 
ficially investigated  the  manner  of  making  assessments  in  each 
<!Ounty  in  the  state  by  actual  visits  and  by  correspondence,  by  exam- 
ining the  assessing  officers,  and  by  a  comparison  of  tax  values  with 
actual  sales,  we  have  no  difficulty  in  finding  the  fact  to  be  as  above 
stated.  The  affidavits  from  different  counties  are  many  of  them  the 
sworn  statements  of  the  assessors  and  county  equalizers  themselves, 
who  made  the  assessments,  and  leave  not  the  slightest  doubt  that  in 
each  county  the  undervaluation  was  systematic,  was  according  to  a 
uniform  and  well-understood  rule  of  reduction,  and  was  for  the  pur- 
pose of  reducing  the  proportionate  burden  of  the  expenses  of  the 
state  government  which  the  particular  county  would  have  to  bear. 
These  expenses  are,  in  effect,  apportioned  to  each  county  in  the  pro- 
portion which  its  total  tax  valuation  bears  to  the  total  tax  valuation 
of  all  the  property  in  the  state.     The  motive  for  undervaluation  is 
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manifest,  and  the  variation  in  the  percentage,  as  between  {Be  coun- 
ties, is  dependent  only  on  the  varying  extremes  to  which  taxing  of- 
ficers of  different  counties  are  willing  to  go  in  departing  from  the 
statutory  rule  to  reduce  the  state  burden  on  their  respective  countieB* 
We  further  find  that  in  the  year  1897,  which  is  one  of  the  years  in 
respect  to  which  relief  is  asked  in  the  bill,  the  assessment  of  real 
estate  which  was  not  affected  by  the  repeal  of  the  act  of  1895  was 
equalized  by  the  state  board  of  assessors  and  equalizers,  under  that 
act,  at  a  basis  of  75  per  cent,  of  its  real  value;  that  this  was  done  in- 
tentionally, and  was  adopted  as  a  rule  of  action  by  that  board.  This 
is  established  by  the  evidence  of  two  of  the  three  members  of  the 
board,  and  of  the  secretary  of  the  board;  and  although  there  is  a  dis- 
crepancy in  their  statements,  as  to  whether  the  basis  fixed  was  70  or 
75  per  cent,  (two  of  them  saying  that  it  was  70,  and  the  other  75),  the 
fact  that  they  deliberately  fixed  a  j)ercentage  of  real  value  as  their 
basis  of  assessment  is  admitted  by  all  of  them.  We  are  relieved  from 
considering  the  weight  of  the  evidence  as  to  the  exact  basis  by  the 
averment  of  the  bill,  which  fixes  it  at  75  per  cent.  The  assessed  value 
of  real  and  personal  property,  except  railroads  and  telegraph  lines,  in 
Tennessee,  for  the  year  1897,  was,  in  round  numbers,  $312,000,000. 
The  value  of  railroads  and  telegraph  lines,  as  assessed  by  defend- 
ants, was  $63,000,000, — an  increase  of  the  assessed  value  of  the  year 
before  of  $25,000,000.  This  makes  a  total  tax  value  of  $375,000,000, 
and  imposes  on  the  railroads  ^'/sts,  or  about  V«  of  the  entire  bur- 
den of  the  state,  county,  and  municipal  governments.  If  the  assess- 
ment of  the  real  and  personal  property  were  increased  to  actual  value, 
it  would  be  $416,000,000,  and  the  share  of  the  railroad  in  paying  gov- 
ernmental expenses  would  be  a  little  less  than  V«  ot  the  whole.  The 
existence  of  this  glaring  inequality  no  evidence  has  been  introduced 
to  contradict.  The  defendants  have  been  content  to  deny  it  in  a  gen- 
eral way  in  their  answer,  and  have  adduced  no  testimony  upon  the 
point  from  any  one  professing  to  have  specific  knowledge  on  the  sub- 
ject 

The  constitution  of  Tennessee  adopted  in  1870  (article  2,  §  28)  i^o- 
vides  that: 

"AU  property— real,  personal  and  mixed— shall  be  taxed.  ♦  •  •  All  prop- 
erty shall  be  taxed  according  to  its  value,  that  value  to  be  ascertained  in  sucb 
manner  as  the  legislature  shall  direct,  so  that  taxes  shall  be  equal  and  uoiform 
throughout  the  state.  No  one  species  of  property  from  which  a  tax  may  be 
collected  shaU  be  taxed  higher  than  any  other  species  of  property  of  the 
same  value.*' 

The  constitution  of  1834,  in  article  2,  §  28,  provided  that: 

"All  property  shall  be  taxed  according  to  its  value,  that  value  to  be  ascer- 
tained in  such  manner  as  the  legislature  shaU  direct,  so  that  the  same  shaU 
be  equal  and  uniform  throughout  the  state.  No  one  species  of  property, 
from  which  a  tax  may  be  collected,  shall  be  taxed  higher  than  any  other 
species  of  property  of  the  same  value." 

The  constitution  of  1796  provided  that: 

"AH  lands  liable  to  taxation  in  this  state,  held  by  deed,  grant,  or  entry,  shall 
be  taxed  equally  and  uniforni,  in  such  manner  that  no  100  acres  shall  be 
taxed  higher  than  another,  except  town  lots,  which  shall  not  be  taxed  higher 
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tlian  200  acres  of  land  each;  no  freeman  shall  be  taxed  higher  than  100  acres, 
and  no  slave  higher  than  200  acres  on  each  poll.'* 

In  Reelfoot  Lake  Levee  Dist.  v.  Dawson,  97  Tenn.  151, 161, 36  S.  W. 
1041, 1043,  the  supreme  court  of  Tennessee,  referring  to  these  provis- 
ions, said: 

"In  every  instance  the  requirement  that  aU  property  (except  that  men- 
tioned for  exemption)  shall  be  taxed  prohibits  the  legislature  from  making 
additional  exemptions.  *  ^  •  And  likewise  the  requirement  that  all  prop- 
erty shall  be  taxed  according  to  its  value  prohibits  the  legislature  from  laying 
a  tax  on  any  property  in  specie,  or  by  the  acre.  Under  the  constitution  of 
1796,  lands  were  taxed  by  the  hundred  acres;  but  the  constitution  of  1834. 
like  that  of  1870,  contained  the  provision  that  'all  property  shall  be  taxed 
according  to  its  value.*  This  means  that  every  property  tax  shall  be  graduated 
by  the  value  of  the  property  on  which  it  is  laid." 

There  has  been  much  discussion  at  the  bar  upon  the  point  whether 
the  constitution  of  1870  requires  that  all  property  shall  be  assessed 
at  its  full  value,  or  whether  it  would  satisfy  the  constitution  if  the 
taxing  laws  required  all  property  to  be  assessed  for  taxation  at  a 
uniform  percentage, — say  75  per  cent,  of  its  real  value.  Language 
has  been  quoted  from  the  opinions  of  judges  of  the  supreme  court  of 
Tennessee  supporting  the  former  view,  but  they  were  obiter,  and 
wholly  unnecessary  to  the  decision  of  the  cases  before  the  court. 
Mayor,  etc.,  of  Chattanooga  v.  Nashville,  C.  &  St.  L.  K.  Co.,  7  Lea,  569; 
Brown  v.  Greer,  3  Head,  696.  Speaking  for  Judge  LURTON  and 
myself,  we  should  be  inclined  to  hold  that  any  legislative  system  of 
tax  assessment  of  property  based  on  a  uniform  percentage  of  its  value 
would  be  "according  to  its  value,"  and  would  be  a  compliance  with 
the  constitutional  mandate.  This  is,  we  think,  in  accordance  with 
the  latest  expression  from  the  supreme  court  of  Tennessee  in  the 
Reelfoot  Lake  Levee  District  Case,  already  quoted.  Judge  SEV- 
EBENS  doubts,  and  the  difference  is  not  material,  for  we  are  unani- 
mously of  opinion  that  the  question  is  not  controlling  in  this  case. 
The  constitution  expressly  gives  the  legislature  the  power  to  pre- 
scribe that  all  property  shall  be  assessed  at  its  true  value,  and  the 
legislature  has  done  so.  Such  a  legislative  command  is  as  binding 
on  those  whom  it  affects  as  if  it  were  in  the  constitution,  because 
passed  in  pursuance  of  the  fundamental  law:  and  counsel  for  com- 
plainant do  not  avoid  the  difficulty  which  confronts  them  in  the  case, 
to  wit,  that  they  are  seeking  to  enjoin  defendants  from  doing  that 
which  the  letter  of  the  law  requires  the  defendants  to  do,  by  showing 
that  the  requirement  is  in  a  constitutionally  enacted  statute,  rather 
than  in  the  constitution  itself. 

The  sole  and  manifest  purpose  of  the  constitution  was  to  secure 
uniformity  and  equality  of  burden  upon  all  the  property  in  the 
state.  As  a  means  of  doing  so  (conceding  that  defendant's  con- 
struction is  the  correct  one),  it  provided  that  the  assessment  should 
be  according  to  its  true  value.  It  emphasized  the  object  of  the 
section  by  expressly  providing  that  no  species  of  property  should 
be  taxed  higher  than  any  other  species.  We  have  before  us  a 
case  in  which  the  complaining  taxpayer,  and  other  taxpayers  own- 
ing the  same  species  of  property,  are  taxed  at  a  higher  rate  than 
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the  owners  of  other  species  of  property.  This  does  not  come  about 
by  legislative  discrimination,  but  by  the  intentional  and  systematic 
disregard  of  the  law  by  those  charged  with  the  duty  of  assessing  all 
other  species  of  property  than  that  owned  by  complainant  and  its  fel- 
lows of  the  same  class.  This  is  a  flagrant  violation  of  the  clause  of 
the  constitution  forbidding  discrimination  in  taxation  between  dif- 
ferent species  of  property.  That  clause  is  self-executing.  Reelfoot 
Lake  L^vee  Dist.  v.  Dawson,  97  Tenn.  160,  36  S.  W.  1043.  How  is 
it  to  be  remedied?  It  is  said  on  behalf  of  the  defendants  that  the 
only  method  consistent  with  the  constitution  is  by  raising  the  as- 
sessments of  the  real  and  personal  property.  This  is  no  remedy" 
at  all.  It  has  been  suggested  (but  we  cannot  regard  the  suggestion 
as  a  serious  one)  that  the  railroad  companies  of  the  state  should  go 
before  the  taxing  authorities  of  each  county,  and,  after  notifying 
each  taxpayer,  attempt  to  secure  an  increase  in  the  total  tax  assess- 
ment of  the  real  and  personal  property  of  the  state  from  |312,000,00O 
to  1416,000,000.  The  absolute  futility  of  such  a  course,  the  enormous 
expense,  and  the  length  of  time  necessary  in  attempting  to  follow  it, 
need  no  comment.  The  question  presented  is,  then,  whether,  when 
the  sole  object  of  an  article  of  the  constitution  is  being  flagrantly  de- 
feated, to  the  gross  pecuniary  injury  of  a  class  of  litigants,  and  one 
of  them  appeals  to  a  court  of  equity  for  relief,  it  must  be  withheld 
because  the  only  mode  of  granting  it  will  involve  an  apparent  de- 
parture from  the  method  marked  out  by  the  constitution  and  the 
law  for  attaining  its  sole  object.  We  say  ^apparent"  departure  from 
the  constitutional  method,  because  that  instrument  contemplated  a 
system  in  which  all  property  should  be  assessed  at  its  real  value.  It 
did  not  intend  that  a  large  part  should  be  assessed  at  75  per  cent., 
and  a  smaller  part  at  100  per  cent  The  method  of  assessing  one 
species  of  property  cannot  be  truly  said  to  be  constitutional,  without 
having  regard  to  that  pursued  with  other  species;  for  the  essence  of 
the  constitutional  requirement  is  uniformity,  and  uniformity  cannot 
be  aflirmed  to  exist  without  a  due  regard  to  the  methods  of  assessing 
all  species.  Therefore,  to  enjoin  the  enforcement  of  the  prescribed 
method  of  assessment  as  to  one  species  of  property,  when  there  is  a 
departure  from  it  as  to  all  others,  if  the  injunction  secures  uniformity 
as  to  all,  is  not  so  great  a  violation  of  the  method  really  prescribed 
as  that  involved  in  a  continuance  of  the  existing  conditions,  and  the 
denial  of  relief  to  the  injured  taxpayer.  The  court  is  placed  in  a 
dilemma,  from  which  it  can  only  escape  by  taking  that  path  which, 
while  it  involves  a  nominal  departure  from  the  letter  of  the  law%  does 
injury  to  no  one,  and  secures  that  uniformity  of  tax  burden  which  was 
the  sole  end  of  the  constitution.  To  hold  otherwise  is  to  make  the 
restrictions  of  the  constitution  instruments  for  defeating  the  very 
purpose  they  were  intended  to  subserve.  It  is  to  stick  in  the  bark, 
and  to  be  blind  to  the  substance  of  things.  It  is  to  sacrifice  justice 
to  its  incident.  The  same  dilemma  has  been  presented  to  other 
courts.  .  They  have  not  always  taken  the  same  horn.  There  is  a 
conflict  of  authority,  but  we  are  glad  to  say  that  the  adjudications 
of  that  court  whose  decision  we  must  follow  support  the  views  we 
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have  above  expressed.  Before  examining  the  eases  in  the  supreme 
court  of  the  United  States,  let  us  refer  to  the  decisions  of  some  of  the 
state  courts  upon  the  question: 

In  Randell  v.  City  of  Bridgeport,  63  Conn.  321,  28  Atl.  523,  the 
case  came  into  court  on  a  direct  appeal  from  the  action  of  a  board 
of  equalization,  called  the  "Board  of  Relief  of  the  City  of  Bridge- 
port." The  superior  court  found  as  a  fact  that  it  had  been  the  uni- 
form rule  of  the  board  of  assessors  and  the  board  of  relief  of  that 
city  to  value  all  property,  for  the  purpose  of  taxation,  at  one-half  of 
its  fair  market  value.  The  court  found  that  the  plaintiflF's  prop- 
erty was  assessed  at  its  full  market  value  as  the  statute  required. 
The  supreme  court  held  that  the  complainant  was  entitled  to  an 
assessment  of  one-half  the  real  value  of  his  property,  and  this  in 
the  face  of  a  mandatory  provision  of  the  statute  that  all  property 
should  be  assessed  at  its  true  value.     The  court  said: 

**There  are  two  ways  In  which  a  taxpayer  may  be  wronged  in  levying 
taxes:  An  assessment  may  conform  to  the  statute  generaUy,  and  the  in- 
dividual may  be  assessed  In  excess  of  the  statutory  requirement.  A  wrong 
of  that  description  is  easily  redressed.  But  when  the  town  disregards 
the  statute,  and  establishes  a  rule  of  its  own,  assessing  the  property  at  one- 
half  of  its  actual  value,  and  then  assesses  an  individual  at  the  full  value  of 
the  property,  while  the  injury  is  the  same,  the  application  of  the  remedy 
becomes  more  complicated.  Practically,  the  only  way  to  redress  the  wrong 
is  to  reduce  the  assessment,  and  that  makes  the  court  seem  to  disregard  the 
statute,  while,  if  the  wrong  is  not  redressed,  there  is  a  denial  of  justice,  and 
the  court  practically  ignores  the  statute  giving  an  aggrieved  party  an  appeal, 
and  practically  ignores  the  statute  which  provides  that  *sald  court  shall  have 
power  to  grant  such  relief  as  shall  to  justice  and  equity  appertain.*  Thus  we 
are  in  a  dilemma.  If  we  choose  one  horn  of  it,  a  public  statute  is  violated, 
not  so  much  by  the  court  as  by  the  town,  but  by  an  apparent  approval  of 
the  court  as  to  one  individual,  and  that  by  an  express  command  of  another 
statute,  and  by  the  dictates  of  justice.  If  we  take  the  other  horn,  the  court 
itself  violates  a  remedial  statute,  and  becomes  in  a  measure  a  party  to  the 
wrongdoing.  Under  the  circumstances,  we  do  not  hesitate  to  choose  the 
former,  and  to  redress  the  wrong." 

This,  it  is  true,  was  a  direct  review  of  the  action  of  the  board  of 
equalizers;  but  the  court,  in  reaching  its  conclusion,  expressly  pro- 
ceeded under  the  power  given  it  by  statute  to  grant  such  relief  as  to 
justice  and  equity  should  appertain.  This  court  is  entitled  to  grant 
to  the  complainant  exactly  the  same  character  of  relief.  As  already 
pointed  out,  the  fact  that  the  injunction  to  assess  property  at  its 
true  value  is  found  in  the  statute,  and  not  in  the  constitution,  cannot 
create  any  distinction  in  respect  to  the  point  we  are  now  discussing, 
for  either  is  equally  binding  on  the  taxing  officers  and  the  courts. 
Courts  have  no  more  right  to  set  aside  a  lawfully  enacted  statute 
than  they  have  to  defeat  the  operation  of  the  constitution.  The 
point  of  this  case,  and  those  about  to  be  cited,  is  that  where  either 
the  uniformity  required  by  law,  or  the  prescribed  means  of  attain- 
ing it,  must  be  departed  from,  the  court  will  choose  the  lesser  evil. 

In  Cocheco  Co.  v.  Strafford,  51  N.  H.  455,  the  law  provided  that 
the  selectmen  should  appraise  all  taxable  property  at  its  full  and  true 
value  in  money.  The  statute  further  provided  that  the  court  should 
make  such  order  thereon  as  justice  required.  Mr.  Justice  Doe,  upon 
this  point,  in  a  concurring  opinion,  said: 
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"Justice  requires  an  equal  rate  of  taxation  of  Strafford  real  estate.  If  the 
Strafford  real  estate  of  others  was  appraised  in  1870  at  a  less  rate  than  its 
full  value,  the  real  estate  of  the  plaintiffs  should  be  appraised  by  the  commis- 
sioners at  the  same  rate,  so  that  the  plaintiffs  shall  pay  thehr  proportion  of 
tax  and  no  more.  The  usual  rate  in  farming  towns  is  well  understood,  and 
the  practice  of  undervaluation  is  so  universal  as  to  raise  a  presumption  of 
fact  that  it  prevails  in  Strafford.  When  the  commissioners  have  ascertained 
the  fact  of  the  full  value  of  the  plaintiffs'  Strafford  real  estate  on  the  1st  day 
of  April,  1870,  they  should  proceed  further,  and  appraise  it  at  its  value  as 
compared  with  the  value  at  which  other  Strafford  real  estate  was  appraised 
by  the  selectmen  in  1870.  This  comparative  value  is  the  only  question  which 
the  commissioners  are  appointed  to  decide,  and  is  a  pure  question  of  fact." 

This  language  was  approved  in  Manchester  Mills  v.  Manchester, 
58  N.  H.  38,  on  a  petition  for  the  abatement  of  the  real-estate  tax, 
in  which  the  court  appointed  a  committee  to  find  and  report — 
First,  the  true  value  of  the  plaintiff's  estate;  and,  second,  the  true 
value  of  real  estate  of  Manchester,  other  than  plaintiff's,  compared 
with  its  assessed  value.  The  question  whether  the  second  point  was 
a  proper  subject  for  inquiry  came  before  the  court,  and  it  was  held 
that  it  was  a  proper  subject  of  inquiry,  and  that  the  abatement 
should  proceed  on  the  findings  made  upon  such  inquiry. 

In  Ex  parte  Ft.  Smith  &  Van  Buren  Bridge  Co.,  62  Ark.  461,  36 
S.  W.  1060,  the  case  arose  on  an  appeal  from  the  refusal  of  the 
county  board  of  equalization  to  reduce  the  taxation  of  assessment 
upon  the  petitioner's  bridge.  The  assessor  had  assessed  one-half  of 
the  bridge  in  Cra^-ford  county  at  |150,000,  and  the  county  board 
of  equalization  had  reduced  this  assessment  to  |125,000.  At  the 
trial  in  the  circuit  court  it  appeared  that  |250,000  was  a  fair  mar- 
ket price  for  the  entire  bridge,  and  that  f  125,000,  therefore,  was  the 
full  value  of  one-half  of  the  bridge.  It  further  appeared  that  all  the 
real  estate  in  Crawford  county  was  assessed  at  50  per  cent  of  its 
actual  value.  The  appellate  court  contended  that,  under  the  circum- 
stances, the  assessment  of  one-half  the  bridge  should  be  reduced  ac- 
cording to  its  request  to  |75,000.  The  constitution  of  the  state  was 
exactly  in  the  words  of  the  Tennessee  constitution,  to  wit: 

•*That  all  property  subject  to  taxation  shall  be  taxed  according  to  its  value, 
to  be  ascertained  in  such  manner  as  the  general  assembly  shall  direct,  making 
the  same  equal  and  uniform  throughout  the  state,  and  provided  further  that 
no  one  species  of  property,  upon  which  taxes  shall  be  levied,  shaU  be  taxed 
higher  than  another  species  of  property  of  equal  value." 

The  law  passed  in  pursuance  of  this  section  of  the  constitution 
required  the  assessors  of  the  counties  in  the  state  to  assess  the  real 
estate  at  its  true  market  value  in  money.  The  court,  in  construing 
this  question,  said: 

"It  may  be  said  that,  inasmuch  as  its  property  was  not  assessed  above  its 
true  value,  it  had  no  right  to  complain.  But  this  is  not  true.  It  had  the  right 
to  demand  that  no  unequal  burden  be  imposed  upon  It  by  taxation.  The 
duty  to  contribute  to  the  support  of  the  state  government  by  the  payment  of 
taxes  is  Imposed  upon  all  persons  owning  property  subject  to  taxation.  The 
constitution  provides  that  this  burden  shall  be  apportioned  among  them  ac- 
cording to  the  value  of  their  property,  to  be  ascertained  as  directed  by  law. 
When,  therefore,  the  property  of  a  few  is  taxed  according  to  its  value,  and  of 
all  others  at  one-half  its  value,  then  the  few  are  required  to  contribute  double 
their  portion  of  the  burden.  This  Is  manifestly  a  wrong,  and  justice  demands 
that  it  be  redressed  whenever  It  can  be  done  conforiflably  to  the  laws.    ♦    ♦    • 
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In  this  case  the  county  court  acquired  Jurisdiction,  by  the  appeal  of  the  bridge 
company,  to  grant  relief  from  the  illegal,  erroneous,  or  unequal  assessment  of 
appellant's  property,  but  did  not  acquire  the  right  or  authority  to  make  the 
valuation  of  all  real  property  in  the  county  for  the  purposes  of  taxation,  in 
aU  cases  in  which  it  had  not  been  done,  the  true  value,  by  raising  it,  or  to 
change  the  valuation  of  any  property  except  the  bridge.  The  assessment  of 
no  property  can  be  increased  without  notice  first  given  to  the  owner  by  the 
board  of  equalization.  How,  then,  was  the  county  court  to  afford  relief  to 
appellant?  The  only  relief  it  could  have  afforded  was  to  reduce  the  valuation 
so  as  to  make  it  conform  to  the  standard  adopted  in  the  valuation  of  the 
other  real  property  in  the  county,  or  the  average  valuation  of  such  property. 
Why  should  not  this  relief  be  granted?  The  valuation  of  property  is  only 
a  constitutional  means  adopted  for  the  purpose  of  making  the  burdens  of 
government  bear  upon  each  taxpayer  in  proportion  to  the  value  of  his  property. 
The  relief  suggested  accomplishes  that  end  In  this  case.  By  grauting  it,  a 
constitutional  right  will  be  enforced,  and  by  denying  it,  will  be  withheld, 
because  the  means  devised  for  its  enforcement  were  not  adopted.  By  pur- 
suing the  latter  course,  the  constitution  will  be  made  the  means  of  defeating 
Itself,  by  the  imposition  of  unequal  burdens.  To  avoid  this  result,  the  relief 
should  be  granted." 

In  the  case  of  Board  of  Sup'rs  of  Bureau  Co.  v.  Chicago,  B.  &  Q. 
R*  Co.,  44  111.  229,  the  appeal  was  a  direct  appeal  from  the  board  of 
supervisors,  which  assessed  the  value  of  the  property  of  the  railroad 
company.  It  appeared  that  the  valuation  of  property  of  individuals, 
except  that  of  the  railroad  company  ranged  from  one-fifth  to  one- 
third,  while  that  of  the  railroad  company  ranged  from  one-third  to 
one-half;  and  the  appellate  court  decided  that  the  assessment  of  the 
railroad  property  must  be  at  the  same  percentage  of  the  real  value 
as  that  of  individuals.  The  constitution  of  Illinois  required  the  gen- 
eral assembly  to  provide  for  levying  a  tax  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his  or  her  property;  such  value  to  be  ascertained  by  some 
person  or  persons  to  be  elected  or  appointed  in  such  manner  as  the 
general  assembly  shall  direct,  and  not  otherwise.  The  act  to  carry 
out  this  section  provided  that  each  separate  parcel  should  be  val- 
ued at  its  true  value  in  money.  The  court  held  that  it  was  the 
duty  of  the  supervisors  to  impose  the  same  percentage  of  assess- 
ment upon  the  railroad  company  as  had  been  assessed  by  the  as- 
sessors upon  the  property  of  individuals.    The  court  said: 

"It  is  no  argument  to  urge  that  the  fault  is  with  the  assessors  in  the  case 
of  individuals,  and  with  railroad  companies  in  malting  out  their  schedules  for 
the  county  clerk.  If  the  assessors  violate  their  duty,  are  railroad  companies 
to  be  the  sufferers?  If  they  neglect  to  act  fully  up  to  all  the  requirements 
of  the  law,  is  that  any  reason  why  A.  should  pay  forty  per  cent,  more  taxes, 
in  proportion  to  value,  than  B.?  The  rule  adopted  by  the  assessors  In  this 
state  has  grown  into  a  custom,  and  has  been  tacitly  sanctioned  by  every  de- 
partment of  the  government  for  a  long  course  of  years,  and  it  is  now  too  late 
to  challenge  it.  ♦  ♦  ♦  Would  not  the  sense  of  justice  of  every  man  in  this 
community  be  outraged  by  allowing  this  or  any  other  depreciation  to  one 
class  of  people,  and  demanding  of  another  a  higher  tax  on  a  similar  article 
of  the  same  actual  value?  The  proposition  cannot  commend  itself  to  the 
favor  of  any  just  man,  and  can  receive  no  countenance  in  a  court  of  justice. 
It  is  an  admitted  fact  on  both  sides  to  this  controversy  that  the  property  of 
no  one  owner  In  the  county  of  Bureau  has  been  taxed  on  its  real  value,  and 
that  the  per  cent,  added  by  the  board  of  supervisors  to  the  valuation  of  the 
property  of  appellees  imposes  on  them  a  greater  proportionate  burden  than 
the  law  requires  them  to  bear.  We  are  of  this  opinion,  and  therefore  consider 
the  action  of  the  board  unfounded  in  justice,  and  in  direct  opposition  to  the 
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constitution.  The  great  and  attractive  feature  of  uniformity  has  been  disre- 
garded by  the  board,  and  appellees  victimized.  It  may  be  very  desirable 
that  the  greatest  share  of  the  public  burdens  shall  be  borne  by  these  corpora- 
tions, but,  until  there  be  a  radical  change  in  our  fundamental  law,  it  cannot 
be  done.  They  stand  on  the  platform  of  equality  before  the  law,  and  no  greater 
burden  for  the  support  of  government  can  be  imposed  upon  them  than  can 
be  placed  on  the  individual  taxpayer." 

In  the  case  of  Chicago,  B.  &  Q.  R.  Co.  v.  Board  of  Com'rs  of  At- 
chison Co.,  54  Kan.  781,  39  Pac.  1039,  the  railroad  company  filed  a 
bill  in  equity  to  enjoin  the  collection  of  75  per  cent  of  its  taxes 
levied  against  it  in  Atchison  county.  The  railroad  was  assessed  by 
-a  state  board  of  railroad  assessors,  who  assessed  the  road  at  its  true 
and  actual  value.  In  the  county  of  Atchison  all  the  city  and  town- 
ship assessors,  for  the  purpose  of  carrying  on  an  equal  basis  the 
assessment,  agreed  among  themselves  to  assess  all  property  25  per 
cent,  of  the  true  value  of  the  same.  The  railroad  property  was 
thereupon  assessed  at  the  true  value,  while  the  property  of  individ- 
uals and  other  corporations  in  Atchison  county  was  assessed  at  25 
per  cent,  of  its  real  value.  The  constitution  of  the  state  required 
that  the  legislature  should  provide  for  a  uniform  and  equal  rate  of 
assessment  and  taxation.  The  legislature  provided  that  all  property 
should  be  assessed  at  its  true  value.    The  court  said: 

"This  unequal  valuation  was  not  the  result  of  an  accidental  omission  of 
property  from  the  assessment  list  or  an  accidental  valuation  of  property  at 
more  or  less  than  its  true  value.  The  state  board  of  railroad  assessors  valued 
the  railroad  property  in  Atchison  county,  for  taxation,  at  its  true  value;  but 
the  city  and  township  assessors  of  that  county,  by  an  agreement  between 
themselves,  assessed  all  the  other  property  of  the  county  at  25  per  cent,  of  its 
true  value.  Thus,  by  concerted  action,  the  statute  of  the  state  was  flagrantly 
disregarded.  ♦  ♦  ♦  There  has  been  gross  discrimination  in  the  taxation  of 
the  raUroad  property.  The  law  has  not  been  observed.  The  taxes  complained 
of  are  not  equal  and  uniform.  While  exact  equality  and  uniformity  cannot 
be  had,  and  while  mistakes  and  omissions  l)y  assessors  may  not  in  aU  cases 
be  the  subject  of  adequate  remedy  in  the  courts,  yet  for  the  gross  injustice 
and  violation  of  the  law  complained  of  there  ought  to  be  some  remedy. 
The  plaintifiF  below,  having  tendered  all  of  the  state  taxes,  and  also  its 
just  share  of  the  county  and  other  taxes,  is  entitled  to  have  enjoined  the 
<!ollection  of  the  illegal  excess." 

As  has  already  been  said,  there  are  cases  in  which  the  other  horn 
of  the  dilemma  has  been  taken,  the  injustice  to  the  complaining  class 
of  taxpayers  has  been  allowed  to  continue,  and  the  violation  of  con- 
stitutional or  statutory  uniformity  and  equality  has  gone  on  un- 
hindered, in  order  that  the  letter  of  the  law  may  be  preserved  while 
its  spirit  is  flagrantly  broken.  Wagoner  v.  Loomis,  37  Ohio  St.  571; 
Central  R.  Co.  v.  State  Board  of  Assessors,  48  N.  J.  Law,  1,  2  Atl. 
789.  See,  also,  City  of  Lowell  v.  County  Com'rs,  152  Mass.  372, 
25  N.  E.  469. 

We  are  relieved  from  a  further  discussion  of  the  question  by  the 
decision  of  the  supreme  court  of  the  United  States  in  the  case  of 
Cummings  v.  Bank,  101  U.  S.  153.  In  that  case  the  assessors  of  real 
property,  the  assessors  of  personal  property,  and  the  county  auditor 
(wlio  was  the  assessing  officer  of  the  first  instance  for  bank  shares) 
of  the  county  where  the  complainant  bank  was  situated  agreed  to 
assess  real  and  personal  property  at  one-third  its  value,  and  money 
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or  invested  capital  at  six-tenths  its  value.  This  agreement  was  in 
violation  of  the  statutes  under  which  they  were  acting,  which  re- 
quired assessments  to  be  at  the  tiue  value  in  money.  The  state 
board  of  equalization  for  banks  increased  the  assessment  of  com- 
plainant's bank  shares  to  their  full  market  value.  The  state  board 
had  no  power  to  equalize  bank  shares  with  real  or  personal  prop- 
erty, and,  in  assessing  these  bank  shares  at  their  full  value,  it  was 
following  the  exact  course  prescribed  by  statute,  and  the  statute  was 
passed  in  accordance  with  the  constitution  of  Ohio,  which  requires 
the  legislature  to  pass  laws  taxing  all  property  "by  uniform  rule  at 
its  true  value  in  money."  This  action  was  brought  by  the  complain- 
ant bank  to  enjoin  the  county  treasurer  from  collecting  the  tax  on 
the  assessment  against  its  shares  which  had  been  certified  down  by 
the  state  board  of  assessors.  The  circuit  court  of  the  United  States 
enjoined  the  treasurer  from  collecting  tax  on  a  valuation  greater 
than  one-third  of  the  real  value  of  the  shares.  The  effect  of  this 
order  was  to  annul  an  assessment  by  the  state  board  of  equalization 
which  was  strictly  in  accordance  with  the  letter  of  the  statute  gov- 
oiTiing  it  in  the  discharge  of  its  duties,  and  which  was  equally  in 
arcord  with  the  standard  of  value  for  assessment  fixed  by  the  con- 
stitution of  the  state.  The  decree  of  the  circuit  court  was  aflSrmed 
by  the  supreme  court  on  the  principle  stated  by  the  court  as  follows: 

*'When  a  rule  or  system  of  valuation  is  adopted,  by  those  whose  duty  it 
Is  to  make  the  assessmeut,  which  is  designed  to  operate  unequally,  and  to  vio- 
late a  fundamental  principle  of  the  constitution,  and  when  the  rule  is  applied, 
not  solely  to  one  individual,  but  to  a  large  class  of  individuals  or  corp  irationSr 
that  equity  may  properly  interfere  to  restrain  the  operation  of  this  unconsti- 
tutional exercise  of  power." 

It  should  be  noted  that,  although  the  complainant  was  a  national 
bank,  the  case  did  not  arise  under  the  act  of  congress,  but  was  ex- 
pressly based  on  the  right  of  the  complainant,  under  the  state  con- 
stitution, to  uniformity  of  taxation  according  to  value.  The  taxing 
laws  of  Ohio  did  not  provide  one  tribunal  of  appeal  for  equalizing 
values  of  all  classes  of  property,  and  it  was  objected  on  behalf  of 
the  bank  that,  in  view  of  the  constitutional  injunction  upon  the  leg- 
islature to  pass  laws  taxing  all  property  by  uniform  rule  at  its  true 
value  in  money,  a  system  in  which  different  classes  of  property  were 
assessed  by  independent  tribunals,  with  no  common  revisory  au- 
thority, must  be  invalid,  because  so  poorly  adapted  to  secure  uni- 
formity. The  court  did  not  yield  to  this  argument,  however.  Mr. 
Justice  Miller,  delivering  the  opinion  of  the  court,  gave  its  reasons 
for  not  doing  so  as  follows  : 

"But  there  are  two  reasons  why  we  cannot  so  hold:  First,  It  might  be  that 
In  every  instance  the  result  would  be  the  valuation  of  bank  shares  at  a 
lower  ratio  in  proportion  to  their  real  value  than  that  of  any  other  propi  rty, 
and  therefore  plaintiff  would  have  no  ground  of  complaint.  And,  secondly, 
what  is  more  important,  if  these  original  valuations  and  equalizations  are 
based  always,  as  the  constitution  requires,  on  the  actual  money  value  of 
tlie  property  assessed,  the  result,  except  as  it  might  be  aflfj  c^ed  by  honest  mis- 
takes of  judgment,  would  necessarily  be  equality  and  uniformity,  so  far  as 
It  is  attainable.  So  that  while  it  may  l>e  true  that  this  system  of  submitting 
the  dlflferent  kinds  of  property  subject  to  taxation  to  different  boards  of 
assessors  and  equalizers,  with  no  common  superior  to  secure  uniformity  of 
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the  whole,  may  give  opportunity  for  maladministration  of  the  law,  and  viola- 
tion of  the  principle  of  nniformity  of  taxation  and  equality  of  burden,  that 
Is  not  the  necessary  result  of  these  laws,  or  of  any  one  of  them;  and  a  law 
cannot  be  held  unconstitutional  because,  while  its  Just  interpretation  is  con- 
sistent with  the  constitution,  it  is  unfaithfully  administered  by  those  who  are 
charged  with  its  execution.  Their  doings  may  be  unlawful,  while  the  statute 
is  valid.  The  evidence,  we  are  compelled  to  say,  shows  this  to  be  true  of  the 
case  l)efore  us/* 

The  justice  then  discussed  the  facts,  to  show  that  the  laws  had 
been  unfaithfully  administered  by  those  charged  with  their  execu- 
tion, and  that  as  the  only  method  provided  in  the  system  by  which 
constitutional  uniformity  was  to  be  secured,  namely,  by  taxing  all 
property  at  its  true  value  in  money,  though  required  by  statute,  had 
been  departed  from  by  the  administrators  of  the  law  in  assessing 
other  classes  of  property  than  that  held  by  the  complainant,  equity 
might  relieve  complainant  from  his  unequal  burden  thus  placed  on 
him  by  enjoining  taxation  on  more  than  one-third  of  the  assess- 
ment against  him,  though  his  property  had  been  only  taxed  at  its 
true  value.  After  commenting  on  the  widespread  custom  or  rule  in 
many  states  to  undervalue  real  estate,  growing  out  of  the  effort  of 
the  landowner  to  produce  something  like  equality  of  burden  with 
personal  property  which  escapes  taxation  by  being  hidden,  the  jus- 
tice concluded: 

*'But,  whatever  may  be  its  cause,  when  it  is  recognized  as  the  source  of 
manifest  injustice  to  a  large  class  of  property,  around  which  the  constitution 
of  the  state  has  thrown  the  protection  of  uniformity  of  taxation  and  equality 
of  burden,  the  rule  must  be  held  void,  and  the  injustice  produced  under  it 
must  be  remedied,  so  far  as  the  Judicial  power  can  give  remedy." 

The  case  before  us  cannot  in  any  material  respect  be  distinguished 
from  the  Cummings  Case.  In  this  case,  as  in  that,  the  injunction 
sought  is  against  the  enforcement  of  an  assessment  upon  complain- 
ant's property  which  was  made  at  the  true  value  of  the  property, 
in  accordance  with  the  mandate  of  the  constitution  and  statute,  by 
assessing  officers  who  had  not  themselves  discriminated  against  com- 
plainant's property  by  undervaluing  other  species  of  property,  and 
who  were  not  themselves  guilty  of  any  fraud.  In  this  case,  as  in 
that,  the  unjust  operation  of  the  assessment  grows  out  of  the  sys- 
tematic and  intentional  undervaluation  of  other  species  of  property 
by  assessors  who  are  not  responsible  for  the  assessment  complained 
of.  In  this  case,  as  in  that,  the  effect  of  the  injunction  is  to  compel 
certain  assessors  of  the  state  to  reduce  their  assessment  to  the  illegal 
standard  of  valuation  adopted  by  different  and  unfaithful  assessors 
of  other  species  of  property,  and  is  justified  by  the  result  that  in 
this  way  is  secured  something  like  the  uniformity  which  is  the  sole 
purpose  of  the  constitution.  It  has  been  pressed  upon  us  that  no 
such  preconcert  of  action  by  the  assessing  officers,  and  no  such  uni- 
form rule  of  undervaluation,  have  been  shown  in  this  case  as  ap- 
peared in  the  Cummings  Case,  and  that  upon  these  circumstances 
the  Cummings  Case  turned.  We  have  already  found,  from  the  evi- 
dence, that  there  is  an  intentional  undervaluation  of  property  in 
each  county,  and  that  this  is  uniform  as  to  all  real  and  personal 
property,  and  results  from  a  clear  understanding  between  the  as- 
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sessors  and  coanty  boards  of  equalization,  who  have  a  common  mo- 
tive for  the  reduction.  More  than  this,  it  is  clearly  shown  that  the 
state  board  of  assessors  and  equalizers  in  1896  intentionally  equal- 
ized all  real  estate  in  the  state  at  75  per  cent,  of  its  true  value  for 
the  taxation  of  the  year  1897.  Could  preconcert  be  clearer  than 
this?  It  is  further  said  that,  before  the  remedy  pursued  in  the 
Cummings  Case  can  become  applicable,  it  must  appear  that  the  un- 
dervaluation of  one  species  of  property  was  adopted  as  a  rule  of 
action  by  the  assessors  for  the  fraudulent  purpose  of  discriminating 
against  the  complaining  taxpayer  and  his  class,  and  that  no  such 
case  is  presented  to  this  court  Now,  it  is  true  that,  before  equity 
will  relieve  in  such  a  case,  it  must  appear  that  the  assessing  officers 
whose  acts  of  undervaluation  create  the  unjust  burden  must  inten- 
tionally and  habitually  violate  the  law,  by  assessing  property  at  a 
less  valuation  than  that  which  they  know  to  be  its  true  value;  but 
it  is  not  true  that  they  must  be  shown  affirmatively  to  intend  to 
injure  complainant  and  his  class  of  taxpayers  in  so  doing.  It  is  true 
that  in  the  Cummings  Case  the  unfaithful  assessors,  or  some  of  them, 
did  undervalue  both  real  and  personal  property,  and  money  capital, 
in  which  were  included  bank  shares,  at  different  percentages  of  their 
true  value;  but  the  assessment  of  which  complaint  was  made  was 
not  the  work  of  these  assessors  at  all,  but,  as  here,  of  a  state  board 
of  equalization.  An  intentional  undervaluation  of  a  large  class  of 
property,  when  the  law  enjoins  assessment  at  true  value,  is  neces- 
sarily designed  to  operate  unequally  upon  other  classes  of  property 
to  be  assessed  by  other  taxing  tribunals,  who,  it  may  be  presumed, 
will  conform  to  the  law.  In  the  case  at  bar  the  county  assessors 
and  board  of  equalization  of  each  county  have  been  actuated  in  their 
violations  of  the  law  by  the  desire  to  reduce,  as  far  as  may  be,  their 
county's  share  of  the  state  burdens.  Their  undervaluations  of  prop- 
erty have  been  uniform  as  to  all  property  in  their  county  but  rail- 
roads. They  could  not  but  know  that  such  undervaluation  must 
work  an  injustice  against  the  property  of  railroads,  if  assessed  at 
its  true  value  by  a  state  board,  and  taxed  for  county  and  state  pur- 
poses on  that  basis.  In  this  sense,  the  rule  of  undervaluations  adopt- 
ed in  each  county  is  necessarily  "desiuned  to  operate  unequally," 
within  the  meaning  of  Mr.  Justice  Miller  in  the  Cummings  Case. 
The  ratio  decidendi  of  that  case  is  to  be  gathered  from  the  facts,  and 
the  language  of  the  opinion  is  to  be  interpreted  in  the  view  of  the 
facts.  The  case  has  been  commented  on  by  the  supreme  court  in  a 
number  of  subsequent  cases,  but  it  has  never  been  modified  or  over- 
ruled. 

Bank  v.  Kimball,  103  U.  S.  7^2,  was  a  bill  to  enjoin  the  col- 
lection of  taxes.  The  bill  was  dismissed  on  demurrer.  The  bill 
averred,  in  effect,  that  complainant's  bank  shares  were  assessed  at 
less  than  their  value,  by  50  per  cent.,  but  that  other  property  was 
assessed  at  less  even  than  this,  and  that  for  this  reason  no  tax  should 
be  paid  on  the  bank  shares.  Referring  to  the  Cummings  and  other 
cases,  Mr.  Justice  Miller,  who  spoke  for  the  court,  said: 

"It  is  held  in  these  cases  that,  when  the  inequality  of  valuation  Is  the  result 
of  a  statute  of  the  state  designed  to  discriminate  injuriously  against  any 


Digitized  by 


Google 


560  81  C.  a  A.  REPORTS. 

class  of  persong  or  any  species  of  property,  a  court  of  equity  will  p're  apppv 
priate  relief,  and  also  where,  though  the  law  itself  Is  unobjectionable,  the 
officers  who  are  appointed  to  make  assessments  combine  together,  and  estab- 
lish a  rule  or  principle  of  valuation,  the  necessary  result  of  which  is  to  tax  one 
species  of  property  higher  than  others,  and  higher  than  the  average  rate,  the 
court  will  also  give  relief.  But  the  bill  before  us  alleges  no  such  agreement  or 
common  action  of  assessors,  and  no  general  rule  or  discriminating  rate  adopted 
by  a  single  assessor,  but  relies  on  the  numerous  instances  of  partial  and  un- 
equal valuations,  which  establish  no  rule  on  the  subject" 

In  Supervisors  v.  Stanley,  105  U.  S.  305,  the  averment  of  the  peti- 
tion of  a  national  bank  seeking  to  recover  taxes  claimed  to  have 
been  illegally  paid  was  that  the  assessment  of  its  shares  was  at  a 
greater  rate  than  was  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  the  state  of  New  York.  In  grant- 
ing a  right  to  amend  and  have  a  new  trial,  Mr.  Justice  Miller,  speak- 
ing for  the  court,  said: 

"If  by  this  it  is  supposed  that  a  few  Individual  Instances  may  be  shown  of 
partial  assessments  favoring  citizens,  as  compared  with  the  national  banks, 
we  think  It  Is  erroneous.  But  If  It  Is  Intended  to  allege  that,  apart  from  the 
question  of  the  right  of  the  shareholder  to  deduct  for  hi*  iebts,— a  question 
which  In  this  case  was  disposed  of,  and  was  In  lssue,~l.  can  be  proved  that 
the  assessors  habitually  and  intentionally,  or  by  some  rule  prescril>ed  by 
themselves  or  by  some  one  whom  they  were  bound  to  obey,  assessed  the  shares 
of  the  national  banks  higher.  In  proportion  to  their  actual  value,  than  other 
moneyed  capital  generally,  then  there  Is  ground  for  recovery,  and  a  hearing 
as  to  that  should  be  granted." 

In  Stanley  v.  Supervisors,  121  U.  S.  550,  7  Sup.  Ct  1239,  Mr.  Jus- 
tice Field  said: 

•*When  the  overvaluation  of  property  has  arisen  from  the  adoption  of  a  rule 
of  appraisement  which  conflicts  with  a  constitutional  or  statutory  direction, 
and  operates  unequally,  not  merely  on  a  single  individual,  but  on  a  large  class 
of  Individuals  or  corporations,  a  party  aggrieved  may  resort  to  a  court  of 
equity  to  restrain  the  exaction  of  the  excess,  upon  payment  or  tender  of  what 
is  admitted  to  be  due.  This  was  the  course  pursued  and  approved  In  Cum- 
mlngs  V.  Bank,  101  U.  S.  153.*' 

In  Bank  v.  Perea,  147  U.  S.  87,  13  Sup.  Ct.  194,  the  law  of  Ne^ 
Mexico  required  property  to  be  assessed  at  its  cash  value.  The 
plaintiff's  property  was  originally  assessed  at  its  full  value,  while 
the  other  property  was  assessed  at  70  per  cent.  It  appealed  to  the 
board  of  equalization,  which  reduced  the  assessment  to  85  per  cent. 
Mr.  Justice  Brewer  said: 

"Surely,  upon  the  mere  fact  that  other  property  happened  to  be  assessed  at 
thirty  per  cent,  below  the  value,  when  tlils  did  not  come  from  any  design  or 
systematic  effort  on  the  part  of  the  county  officials,  and  when  the  plaintiff  has 
had  a  hearing  as  to  the  correct  valuation  on  appeal  before  the  beard  of  equaliza- 
tion, the  proper  tribunal  for  review,  it  cannot  be  that  It  can  come  into  a  court 
of  o(]nity  for  an  Injunction,  or  have  that  decision  of  the  board  of  equalization 
reviewed  In  this  collateral  way." 

We  find  nothing  in  these  cases  which  should  change  our  view,  al- 
ready expressed,  of  the  effect  of  the  Cummings  Case.  They  merely 
emphasize  the  point  that  equity  will  not  relieve  against  an  assess- 
ment merely  because  it  hapjKins  to  be  at  a  higher  rate  than  that 
of  other  property;  that  such  inequalities,  due  to  mistake,  to  the 
fallibility  of  human  judj?ment,  or  to  other  accidental  causes,  must 
be  borne,  for  the  reason  that  absolute  uniformity  cannot  be  obtain- 
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ed;  that,  in  other  words,  what  may  be  called  "sporadic  cases  of  dis- 
crimination" cannot  be  remedied  by  the  chancellor.  He  can  only 
interfere  when  it  is  made  clear  that  there  is,  with  respect  to  certain 
species  of  property,  systematic,  intentional,  and  unlawful  under- 
valuations for  taxation  by  the  taxing  officers,  which  necessarily  effect 
an  unjust  discrimination  against  the  species  of  property  of  which 
the  complainant  is  an  owner.  The  reason  for  the  distinction  is  ob- 
vious. The  occasional  and  accidental  discriminations  are  inevitable 
in  every  assessment,  and  are  not  likely  to  continue,  because  not  the 
result  of  an  illegal  purpose  on  the  part  of  any  one.  If  equitjible  in- 
terference in  such  cases  could  be  invoked,  the  obstruction  to  the 
collection  of  taxes  would  be  so  frequent  as  to  be  intolerable.  More 
than  this,  an  action  to  enjoin  a  tax  is  a  collateral  attack  upon  the 
judgment  of  a  quasi  judicial  tribunal;  and  it  cannot  be  justified  ex- 
cept on  the  ground  of  an  obvious  violation  of  law,  or  something 
equivalent  to  fraud.  It  does  not  lie  where  the  injury  complained 
of  arises  only  from  the  erroneous,  but  honest,  judgment  of  the  law- 
fully constituted  tax  tribunal.  The  interference  by  the  chancellor 
in  the  case  at  bar  and  in  the  Cummings  Case  rests  on  something 
equivalent  to  fraud  in  the  tribunal  imposing  the  tax.  The  various 
boards  whose  united  action  is  by  law  intended  to  effect  a  uniform 
assessment  on  all  classes  of  property  are  to  be  regarded  as  one  trib- 
unal, and  the  whole  assessment  on  all  classes  of  property  is  to  be 
regarded  as  one  judgment.  If  any  board  which  is  an  essential  part 
of  the  taxing  system  intentionally,  and  therefore  fraudulently,  vio- 
lates the  law,  by  uniformly  undervaluing  certain  classes  of  prop- 
erty, the  assessment  by  other  boards  of  other  classes  of  property  at 
the  full  value,  though  a  literal  compliance  with  the  law,  makes  the 
whole  assessment,  considered  as  one  judgment,  a  fraud  upon  the 
fully-assessed  property.  And  this  is  true  although  the  particular 
board  assessing  the  complainant's  property  may  have  been  wholly 
free  from  fault  of  fraud  or  intentional  discrimination.  Therefore 
the  injunction  might  issue  against  the  assessment  upon  the  fully- 
assessed  property,  as  void  altogether,  until  a  new  and  uniform  as- 
sessment upon  all  property  according  to  law  could  be  made.  And 
such  is  the  rule  in  some  courts.  Weeks  v.  Milwaukee,  10  Wis.  263; 
Hersey  v.  Board,  16  Wis.  192;  Smith  v.  Smith,  19  Wis.  619.  The 
inequity  of  allowing  the  taxpayer  to  escape  altogether,  and  the  in- 
tolerable inconvenience  to  the  public  in  the  delay  incident  to  such 
a  course,  however,  lead  a  court  of  equity  to  shape  its  order  so  as  to 
allow  only  so  much  of  the  fraudulent  judgment  to  be  enforced  against 
the  complainant  as  may  be  done  without  imposing  on  him  any  in- 
equality of  tax  burden.  We  reach  the  conclusion,  therefore,  that  the 
circuit  court  was  rig^ht  in  enjoining  the  unjust,  unequal,  and  (in  the 
sense  already  explained)  fraudulent  assessment  against  the  com- 
plainant; but  we  think  the  order  should  have  required,  as  a  condi- 
tion of  the  issuing  of  the  injunction,  that  the  complainant  should 
pay  to  the  proper  officers  a  tax  upon  the  75  per  cent,  of  the  assess- 
ment made  by  defendants.  The  evidence,  taken  with  the  averments 
of  the  bill,  does  not  establish  that  the  discrimination  against  the 
complainant's  property  really  exceeds  this.  The  condition  imposed 
31  C.O.A.— 36 
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by  the  circuit  court  was  the  payment  of  the  taxes  on  the  assessment 
for  1897  by  the  state  board  of  assessors  and  equalizers.  That  assess- 
ment, as  we  have  found,  was  annulled  by  the  act  of  1897.  The  or- 
der of  the  court  is  that  the  order  of  injunction  be  modified  as  above 
stated,  and  that,  as  thus  modified,  it  be  affirmed,  at  the  costs  of  the 
appellants. 


(88  Fed.  376.) 

BEARD  V.  INDEPENDENT  DIST.  OF  PEL.LA  CITY. 

(Circuit  Court  of  Appeals.  Eighth  Circuit   July  2,  1898.) 

No.  1,052. 

1.  Federal  and  State  Courts— Trust  Funds  ik  Insolvent  National  Bank 
—Hulk  of  Pkopkrtt. 

The  right  to  fasten  a  special  trust  upon  funds  held  by  the  receiver  of  an 
insolvent  bank  in  Iowa  not  having  been  created  by  any  statute  of  that 
state,  but  depending  upon  the  general  principles  of  law  and  equity  ap- 
plicable to  the  circumstances,  decisions  of  the  supreme  court  of  that  state 
In  relation  thereto,  if  not  in  accord  with  the  decisions  of  the  supreme  court 
of  the  United  States  or  the  decided  weight  of  authority,  do  not  constitute 
a  rule  of  property  binding  on  the  federal  courts.^ 

S.  Insolvent  Banes— Following  Trust  Fund. 

In  order  that  a  trust  fund  may  constitute  a  preferential  claim  against  the 
funds  of  a  national  bank  in  the  hands  of  a  receiver,  it  must  appear  that 
these  funds  were  actually  augmented  by  the  receipt  of  the  trust  fund. 
And  if  the  trust  fund  was  created  merely  by  a  check  on  the  same  bank 
drawn  by  a  general  depositor  In  favor  of  the  trustee,  the  amount  of  which 
was  then  shifted  to  the  latter's  credit,  there  is  no  right  to  a  preference. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa, 

This  was  a  proceeding  in  equity  instituted  by  the  independent 
district  of  Pella  city  against  R  R.  Beard,  receiver  of  the  First  Na- 
tional Bank  of  Pella,  for  the  purpose  of  compelling  the  receiver  to 
recognize  as  a  trust  fund,  and  pay  in  full,  the  amount  of  a  balance 
deposited  by  the  treasurer  of  the  district.  Hiere  was  a  finding  and 
decree  in  favor  of  complainant  in  the  circuit  court,  and  the  receiver 
appeals. 

A.  B.  Cummins,  for  appellant. 

P.  H.  Bousquet,  L  M.  Earle,  and  S.  F.  Prouty,  for  ai^ellee. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIRAS, 
District  Judge. 

SHIRAS,  District  Judge.  From  the  record  in  this  case  it  appears 
that  for  some  years  prior  to  June,  1895,  the  Firqt  National  Bank  of 
Pella,  a  corporation  created  under  the  provisions  of  the  act  of  con- 
gress known  as  the  'National  Bank  Act,"  carried  on  at  Pella,  Iowa,  a 
banking  business  until  about  June  1, 1895,  when  it  was  declared  to  be 
insolvent,  and  R  R  Beard,  the  appellant,  was  duly  ai^inted  receiver 

1  As  to  state  laws  as  rules  of  decision  in  federal  courts  concerning  rules 
of  property,  see  section  IX.  of  note  to  Wilson  v.  Perrin.  11  C.  C.  A.  §4,  and 
section  YL  of  the  supplementary  note  to  HiU  v.  Hite,  29  0.  a  A.  562. 
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thereof  by  the  comptroller  of  the  CDrrency.  It  further  appears  that 
for  years  previous  to  the  appointment  of  the  receiver  the  treasurer 
of  the  independent  school  district  of  Pella  city  had  been  in  the  habit 
of  depositing  the  funds  of  the  school  district  in  the  named  bank;  the 
account  on  the  books  of  the  bank  being  headed,  "Treasurer  of  Inde- 
pendent School  District."  The  moneys  thus  deposited  were  not  re- 
ceived by  the  bank  as  a  special  deposit,  but  were  treated  the  same 
.as  the  moneys  paid  in  by  other  depositors;  being  intermingled  with 
the  general  funds  of  the  bank.  When  the  bank  failed,  and  was 
placed  in  the  hands  of  a  receiver,  the  account  showed  a  balance  due 
to  the  treasurer  of  the  school  district  of  |4,676.25;  and  thereupon  the 
independent  district  brought  this  proceeding  in  equity  for  th^  pur- 
pose of  compelling  the  receiver  to  recognize  the  amount  as  a  trust 
fund  belonging  to  the  district,  and  to  pay  the  same  out  of  the  moneys 
in  his  hands  before  paying  any  dividends  to  the  creditors  of  the  bank, 
— it  appearing  that  the  cash  assets  of  the  bank  coming  into  his  hands 
•on  June  1st  amounted  to  |8,729.93.  Upon  the  hearing  in  the  circuit 
court  it  was  decreed  that  complainant  was  entitled  to  the  relief 
sought,  and  that  the  receiver  must  pay  the  amount  due  the  independ- 
ent district  before  making  a  dividend  to  the  other  creditors;  and 
the  receiver  now  seeks  a  reversal  of  the  decree  thus  entered.  The 
grounds  for  the  conclusion  reached  bv  the  trial  court  are  very  fully 
and  ably  set  out  in  the  opinion  handed  down,  and  reported  in  83  Fed. 
5,  in  the  course  of  which  the  leading  cases  uDon  the  question  of  the 
right  to  follow  and  recover  trust  funds  are  cited  and  commented  on; 
and  the  conclusion  is  reached  that  there  exists  a  conflict  between 
the  rulings  of  the  supreme  court  of  Iowa  and  the  current  of  authority 
in  the  courts  of  other  states  and  of  the  United  States,  and  that,  if 
free  to  view  the  question  on  its  merits,  the  ruling  would  te  against  the 
right  to  a  preferential  claim  existing  in  the  school  district,  but,  in 
deference  to  the  rulings  of  the  supreme  court  of  Iowa,  the  court  would 
hold  the  right  to  a  preference  to  be  established. 

The  only  provision  of  the  statutes  of  Iowa  which  is  involved  in  this 
case  is  section  1747  of  the  Code  of  Iowa  of  1873,  which  enacts  that: 

"The  treasurer  shall  hold  all  moneys  belonging  to  the  district  and  pay  out 
the  same  on  the  order  of  the  president,  countersigned  by  the  secretary,  and 
shaU  keep  a  correct  account  of  all  expenses  and  receipts  in  a  book  provided  for 
the  purpose." 

Construing  this  section,  the  supreme  court  of  Iowa  holds  that  un- 
-der  its  provisions  the  treasurer  of  a  school  district  holds  the  money 
of  the  district  as  a  trustee;  that  he  is  not  authorized  to  deposit  the 
same  in  a  bank,  and  by  so  doing  the  character  of  the  fund  is  not 
changed,  and  the  right  exists  in  the  district  to  follow  this  trust  fund 
and  assert  title  thereto.  District  Tp.  v.  Morton,  37  Iowa,  551;  Dis- 
trict Tp.  V.  Smith,  39  Io\Va,  10;  District  Tp.  v.  Hardinbrook,  40  Iowa, 
130;  Independent  Dist.  v.  King,  80  Iowa,  497,  45  N.  W.  908.  The  stat- 
ute does  not  deal  with  the  question  when,  and  under  what  circum- 
stances, a  right  to  a  trust  fund  can  be  successfully  asserted  against 
the  rights  of  third  parties.  All  that  is  established  by  the  construc- 
tion of  the  statute  by  the  state  supreme  court  is  that  under  its  pro- 
visions a  district  treasurer  holds  the  school  funds  as  a  trustee,  and 
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that  he  has  no  legal  right  to  deposit  the  funds  in  a  bank ;  but  the 
statute  does  not  undertake  to  declare  that  if  the  money  is  thus  depos- 
ited, and  is  intermingled  with  the  general  funds  of  the  bank,  the 
right  of  the  school  district  to  payment  out  of  the  general  fund  is 
paramount  to  the  rights  of  all  other  creditors.  If  such  right  exists, 
it  is  not  created  by  the  statute,  but  is  based  upon  the  general  princi- 
ples of  law  and  equity  applicable  to  the  circumstances;  and  the  rul- 
ings of  the  supreme  court  of  Iowa  are  not  conclusive  upon  the  latter 
question,  nor  can  it  be  rightfully  said  that  they  constitute  a  rule 
of  property  which  other  courts  are  bound  to  follow;  and  while  we  con- 
cur with  the  trial  court  in  the  general  views  expressed,  touching  the 
desirability  of  avoiding  conflicting  decisions  between  the  state  and 
federal  courts,  we  cannot  agree  with  the  learned  judge  below  in  hold- 
ing that  this  consideration  requires  a  decision  of  the  question  in- 
volved in  this  case  in  accordance  with  the  rulings  of  the  supreme 
court  of  Iowa,  if  the  same  are  not  in  accord  with  the  rules  laid  down 
by  the  supreme  court  of  the  United  States,  or  established  by  the 
decided  weight  of  authority  in  the  cases  decided  by  the  courts  of  other 
states.  We  must  not  lose  sight  of  the  character  of  this  proceeding. 
The  First  National  Bank  of  Pella  was  created  under  the  laws  of  the 
United  States;  and  its  powers,  rights,  duties,  and  obligations,  so  far 
as  they  are  dependent  upon  statutory  enactment,  are  derived  from 
the  acts  of  congress,  and  not  from  the  statutes  of  Iowa.  Becoming 
insolvent,  the  bank  was  put  into  liquidation  under  the  provisions  of 
the  act  of  congress,  and  the  receiver  was  apoointed  by  the  comptrol- 
ler of  the  currency;  and,  under  the  authority  conferred  on  him  by 
the  statutes  of  the  United  States,  he  has  taken  possession  of  the  as- 
sets of  the  bank,  and  in  the  distribution  thereof  he  is  controlled  by 
the  laws  of  the  United  States.  The  present  bill  was  filed  by  the 
complainant  against  the  receiver  in  his  oflScial  capacity,  and  for  the 
purpose  of  establishing  a  preferential  claim  on  the  assets  of  the  bank 
in  his  hands,  in  favor  of  complainant;  and  the  real  question  la 
whether  the  receiver  is  bound  to  obey  the  law  as  laid  down  by  the 
supreme  court  of  the  United  States,  or  by  the  supreme  court  of  Iowa, 
upon  the  point  at  issue,  assuming  for  the  moment  that  these  courts 
are  at  variance  thereon.  The  argument  in  favor  of  uniformity  of 
decision,  upon  which  reliance  was  placed  by  the  trial  court,  makes 
in  favor  of  uniformity  of  ruling  among  the  courts  which  may  be 
called  upon  to  direct  the  distribution  of  the  assets  of  insolvent  na- 
tional banks,  which  can  only  be  secured  by  following  in  all  cases  the 
rule  laid  down  by  the  supreme  court  of  the  United  States.  The  ques- 
tion for  decision  is,  what  rule  should  be  followed  by  a  receiver  of  a 
national  bank  in  distributing  the  assets  of  the  bank,  which  have  come 
into  his  hands  under  the  provisions  of  the  laws  of  the  United  States, 
in  cases  wherein  it  appears  that  trust  funds  have  been  received  by 
the  bank  in  the  course  of  its  business?  The  general  question  of  the 
right  to  follow  trust  funds  was  fully  considered  by  Mr.  Justice  Bradley 
in  Frelinghuysen  v..  Nugent,  36  Fed.  229,  and  the  conclusion  reached 
was  stated  as  follows: 

"Formerly  the  equitable  right  of  following  misapplied  money  or  other  prop- 
erty, In  the  hands  of  the  party  receiving  it,  depended  upon  the  ability  of 
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Identifying  it;  the  equity  attaching  only  to  the  very  property  misapplied. 
This  right  was  first  extended  to  the  proceeds  of  the  property,  namely,  to  that 
which  was  procured  in  place  of  it  by  exchange,  purchase  or  sale.  But  if  it 
became  confused  with  other  property  of  the  same  kind,  so  as  not  to  be  dis-- 
tinguishable,  without  any  fault  on  the  part  of  the  possessor,  the  equity  was 
lost.  Finally,  however,  it  was  held,  as  the  better  doctrine,  that  confusion  does 
not  destroy  the  equity  entirely,  but  converts  it  into  a  charge  upon  the  entire 
mass,  giving  to  the  party  injured  by  the  unlawful  diversion  a  priority  of  right 
over  other  creditors  of  the  possessor." 

Counsel  for  appellant  and  appellee  concede  that  the  foregoing  ex- 
tract from  the  opinion  of  Mr.  Justice  Bradley  fairly  states  the  rule 
recognized  by  the  supreme  court  of  the  United  States,  which  in  Peters 
V.  Bane,  133  U.  S.  670,  10  Sup.  Ct.  354,  quoted  the  same  approvingly; 
and,  without  further  citation  of  authorities,  we  may  accept  the  same 
as  a  succinct  statement  of  the  rule  now  in  force  in  the  courts  of  the 
United  States. 

It  is  claimed  that  the  supreme  court  of  Iowa  has  extended  the  rule 
as  above  stated,  by  holding  that  where  trust  funds  have  been  inter- 
mingled with  the  general  assets  of  an  insolvent  estate,  thereby  in- 
creasing the  amount  thereof,  the  person  to  whom  the  trust  funds  be- 
long has  a  preferential  lien,  not  only  upon  the  speeifle  fund  into 
which  it  is  traced,  but  upon  the  general  assets  of  the  insolvent  estate; 
and,  in  support  of  this  claim,  reliance  is  placed  on  the  cases  of  Inde- 
pendent Dist.  V.  King,  80  Iowa,  498,  45  N.  W.  908,  and  Dist.  Tp.  of 
Eureka  v.  Farmers'  Bank,  88  Iowa,  194,  55  N.  W.  342.  It  cannot 
be  questioned  that  the  general  language  found  in  the  opinion  in  the 
former  case  gives  support  to  the  contention  that  it  was  intended  to 
lay  down  the  broad  proposition  that,  as  against  the  general  cred- 
itors, the  owner  of  a  trust  fund  passing  into  the  hands  of  another 
who  becomes  insolvent,  will  have  a  preferential  lien  upon  the  estate 
of  the  insolvent;  but  the  decision  in  the  subsequent  case  of  Dist.  Tp. 
of  Eureka  v.  Farmers'  Bank,  supra,  clearly  shows  that  such  is  not 
the  doctrine  intended  to  be  enunciated  by  that  court.  In  the  latter 
case  one  Taylor  was  carrying  on  a  banking  business  under  the  name 
of  the  Farmers'  Bank  of  Fontanelle.  On  the  10th  day  of  Decem- 
ber, 1890,  the  bank  being  insolvent,  Taylor  made  a  general  assign- 
ment for  the  benefit  of  creditors.  It  appeared  that  the  treasurer  of 
the  school  district  for  some  years  had  deposited  the  money  of  the 
district  in  Taylor's  bank;  there  being  to  his  credit,  when  the  assign- 
ment was  made,  the  sum  of  f  2,303.  The  school  district  brought  suit 
in  the  district  court  of  Adair  county,  asking  that  the  amount  be 
declared  to  be  a  trust  fund,  and  be  decreed  to  be  a  pi-eferred  claim 
against  the  property  transferred  to  the  assignee  of  the  owner  of  the 
bank  by  the  deed  of  assignment,  and  the  district  court  entered  a  de- 
cree providing  for  the  payment  of  the  trust  money  out  of  any  funds 
which  should  come  into  the  hands  of  the  assignee.  Upon  appeal 
the  supreme  court  reversed  the  decree  in  this  particular  because  it 
appeared  that  the  decnl  of  assignment  conveyed  to  the  assignee  real 
property,  to  the  acquisition  of  which  the  money  of  the  school  district 
bad  not  contributed,  and  in  the  course  of  the  opinion  it  is  said: 

"In  Independent  Dist.  v.  King,  80  Iowa,  408,  45  N.  W.  908,— a  case  in  many 
respects  like  tliis.— the  identical  money  deposited  was  not  shown  to  have  been 
delivered  to  the  assignee;  and  it  was  said  that,  if  a  trust  for  the  amounts  de- 
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posited  were  established,  *it  must  be  on  the  ground  that  the  deposits  must  be 
held  to  have  increased  the  estate  of  the  Insolvents,  and  that  the  balance  due 
is  represented  by  an  increase  now  in  the  hands  of  the  assignee.*  •  ♦  ♦It 
is  insisted,  however,  that  the  trust  fund  has  been  traced  Into  the  estate  of  the 
insolvent,  which  is  in  the  hands  of  the  assignee.  We  do  not  think  it  Is 
necessary  to  trace  the  deposit  into  any  specific  property  in  the  hands  of  the 
assignee,  in  order  to  establish  a  trust,  but  it  should  be  shown— presumptively, 
at  least—tliat  the  estate  in  his  hands  has  been  augmented  by  the  trust  fund. 
The  equities  of  plaintiff,  as  against  property  to  which  its  money  contributed 
nothing,  directly  or  indirectly,  are  no  greater  than  those  of  the  general 
creditor." 

Thus  we  have  in  this  case  a  construction  of  the  opinion  given  in 
the  earlier  case  of  Independent  Dist  v.  King;  and  it  is  made  dearr 
beyond  question,  that  the  supreme  court  of  Iowa  does  not  hold  the 
rule  that  a  trust  fund  may  be  declared  to  be  a  preferential  lien  upon 
the  entire  estate  of  an  insolvent,  into  whose  hands  the  trust  fund 
may  have  come,  but  such  preferential  lien  will  be  held  to  exist  against 
any  fund  or  property  coming  into  the  hands  of  an  assignee,  the 
amount  or  value  of  which  has  been  augmented  by  reason  of  the  trust 
fund  coming  into  possession  of  the  assignor.  It  is  difficult  to  see 
wherein  the  rule  thus  enunciated  and  applied  by  the  supreme  court 
of  Iowa  differs  from  that  recognized  by  Mr.  Justice  Bradley  in  Fre- 
linghuysen  v.  Nugent,  supra,  and  approved  by  the  supreme  court,  to 
the  effect  that  confusion  with  other  like  property,  as  by  intermingling 
money  in  a  common  fund,  does  not  destroy  the  equity,  but  converts  it 
into  a  charge  upon  the  entire  mass  with  which  the  trust  fund  has 
been  confused.  The  foundation  of  the  right  on  part  of  the  owner 
of  a  trust  fund  to  a  preference  over  general  creditors  in  payment  out 
of  a  fund  or  estate  that  has  passed  to  the  assignee  or  receiver  of  an 
insolvent  person  or  corporation  is,  that  the  trust  fund  has  been  wrong- 
fully confused  or  intermingled  with  the  property  of  the  insolvent,  or 
has  been  used  to  increase  the  value  of  property,  thereby  increasing 
the  amount  or  value  of  the  funds  or  estate  passing  into  possession  of 
the  assignee  or  receiver;  that,  if  this  intermingling  had  not  taken 
place,  the  fund  passing  to  the  receiver  would  have  been  so  much  leas; 
that  the  creditors  have  only. the  right  to  subject  the  property  of  the 
debtor  to  the  payment  of  their  claims,  and  therefore  the  creditor* 
cannot  complain  if  the  total  fund  coming  into  the  hands  of  the  re- 
ceiver is  reduced  by  the  amount  necessary  to  make  good  to  the  owner 
of  the  trust  fund  the  sum  which  was  wrongfully  used  in  augmenting 
the  fund  or  property  passing  to  the  receiver.  Unless  it  ap]:ears  that 
the  fund  or  estate  coming  into  possession  of  the  receiver  has  been  aug- 
mented or  benefited  by  the  wrongful  use  of  the  trust  fund,  no  reason 
exists  for  giving  the  owner  of  the  trust  fund  a  preference  over  the 
general  creditors,  and  this  we  understand  to  be  the  doctrine  recog- 
nized by  the  supreme  court  of  Iowa  and  the  supreme  court  of  the 
United  States  alike. 

In  the  bill  filed  in  this  case  it  is  averred  that  when  the  bank  closed 
its  doors  it  had  on  hand  cash  to  the  amount  of  |8,000,  which  passed 
into  possession  of  the  receiver;  it  being  further  averred  that  the 
trust  money  belonging  to  the  school  district,  and  amounting  to 
?4,67G,  formed  part  of  this  cash  fund.  Upon  this  question  of  fact 
the  rights  of  the  complainant  depend.     If  this  fund,  coming  into  pos- 
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session  of  the  receiver  as  part  of  the  assets  of  the  insolvent  bank,  in- 
cludes the  money  belonging  to  the  school  district,  then  the  district 
is  entitled  to  a  preference  in  payment  therefrom  over  the  creditors 
of  the  bank;  but,  unless  it  appears  that  this  fund  does  include  such 
trust  fund,  the  right  to  a  preference  does  not  exist.  The  evidence 
shows  that  when  the  bank  closed  its  doors,  on  June  1,  1895,  all  the 
money  credited  on  account  to  the  independent  district  had  been 
drawn  out,  and  the  balance  of  |4,676,  claimed  to  be  due,  grows  out  of 
two  credits  entered  on  the  account, — one  for  f 614,  under  date  of  May 
6,  1895,  and  one  for  |4,340,  under  date  of  May  13^  1895;  and  it  is 
admitted  that  these  entries  do  not  represent  cash  then  actually  paid 
into  the  bank,  but  represent  checks  given  on  the  bank  itself,  the 
amount  of  each  being  charged  on  the  books  of  the  bank  against  the 
drawer  of  the  check,  and  then  entered  to  the  credit  of  the  treasurer 
of  the  school  district.  The  check  for  f 4,340  was  drawn  by  the  treas- 
urer of  Marion  county  in  favor  of  the  treasurer  of  the  school  district, 
and  represented  taxes  collected  for  school  purposes  for  the  benefit 
of  the  independent  district  of  Pella.  The  account  kept  with  the 
treasurer  of  the  independent  district,  on  the  books  of  the  bank,  shows 
that  money  was  drawn  out  of  the  bank  from  time  to  time  for  the  use 
and  benefit  of  the  school  district;  and  it  further  appears  that  were  it 
not  for  the  credit  given  by  reason  of  the  two  checks  drawn  May  6th 
and  May  13th,  and  aggregating  f4,954,  the  account  would  have  been 
overdrawn,  and  the  treasurer  of  the  district  would  have  been  in  debt 
to  the  bank  in  the  sum  of  f614.  It  thus  appears  that  the  balance  of 
f4,676  now  claimed  by  the  school  district  is  not  composed  of  money 
actually  paid  into  the  bank  on  May  6th  and  13th,  whereby  the  cash 
assets  of  the  bank  were  increased  to  that  extent,  but  this  balance  is 
made  to  appear  to  be  due  to  the  school  district  by  entries  upon  the 
books  which  neither  increased  nor  diminished  the  cash  held  by  the 
bank.  That  this  is  true  will  appear  from  an  examination  of  the  daily 
balance  book  of  the  bank,  which  is  in  evidence.  This  shows  that  on 
the  11th  of  May  the  total  cash  held  by  the  bank  amounted  to  |7,949, 
and  the  amount  then  to  the  credit  of  the  school  district  was  f  707. 
May  12, 1895,  being  Sunday,  no  entry  appears  for  that  day.  On  May 
13th  the  cash  balance  was  |8,436,  or  an  increase  of  |487  over  the 
amount  on  hand  on  Saturday,  May  11th.  The  amount  to  the  credit 
of  the  school  district  on  the  13th  was  |5,047,  or  an  increase  over  the 
amount  on  Saturday,  May  11th,  of  f4,340, — ^just  the  amount  of  the 
check  drawn  by  the  treasurer  of  Marion  county  on  the  bank,  and  by 
it  credited  to  the  account  of  the  school  district;  but  the  amount  of 
cash  held  by  the  bank  was  not  increased  by  this  amount,  but  re- 
mained at  just  the  figure  it  would  have  shown  if  this  interchange  of 
credits  between  the  treasurer  of  Marion  county  and  the  treasurer 
of  the  school  district  had  not  taken  place.  Under  these  circumstan- 
ces, can  it  be  successfully  maintained  that  the  cash  fund  coming 
into  the  hands  of  the  receiver  has  been  augmented  by  the  addition 
thereto  of  a  trust  fund  belonging  to  the  school  district,  which  may  be 
subtracted  from  the  fund  without  infringing  on  the  rights  of  the  gen- 
eral creditors?  The  relation  existing  between  the  bank  and  the 
treasurer  of  Marion  county  was  simply  that  of  debtor  and  creditor. 
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In  order  to  pay  the  amount  of  taxes  due  to  the  school  district,  the 
treasurer  of  the  county  drew  his  check  on  the  bank  for  the  sum  of 
|4,340,  and  delivered  it  to  the  treasurer  of  the  school  district  The 
fund  on  which  the  check  was  drawn  was  not  a  trust  fund,  and  the 
delivery  of  the  check  to  the  treasurer  of  the  school  district  did  not 
change  the  character  of  the  account  against  which  it  was  drawn.  If, 
after  the  acceptance  of  the  check  by  the  treasurer  of  the  school  dis- 
trict, but  before  its  presentation,  the  bank  had  failed  and  closed  its 
doors,  it  could  not  be  claimed  that  the  bank  held  the  sum  in  trust  for 
any  one.  The  only  obligation  resting:  on  the  bank  was  to  pay  the 
check  on  presentation,  and,  if  not  paid,  the  bank  would  be  indebted 
for  the  amount,  not  as  a  holder  of  a  trust  fund,  but  as  an  ordinary 
debtor.  It  is  claimed  in  argument  that  the  court  must  treat  the 
case  just  as  though  the  treasurer  of  the  school  district  had  presented 
the  check,  had  obtained  the  money  thereon,  and  had  then  deposited 
the  money  in  the  bank  as  the  money  of  the  school  district,  but  this 
was  not  in  fact  done;  and  as  against  the  creditors,  whose  money  in 
fact  created  the  cash  amount  coming  into  the  hands  of  the  receiver, 
why  should  fiction  be  resorted  to  in  order  to  sustain  a  preference  on 
behalf  of  the  school  district  to  payment  out  of  a  fund  not  augmented 
in  fact  by  any  sum  belonging  to  the  district? 

The  object  of  the  bill  filed  in  this  case  is  to  obtain  a  preferential 
payment  of  the  sum  of  |4,976  out  of  the  cash  fund  coming  into  the 
hands  of  the  receiver  as  part  of  the  assets  of  the  bank,  and  the  founda- 
tion of  the  right  to  a  preference  is  the  claim  that  this  fund  had  been 
augmented  and  increased  by  the  addition  thereto  of  a  trust  fund  be- 
longing to  the  school  district.  The  evidence  clearly  shows  that  if 
the  treasurer  of  the  school  district  had  never  deposited  a  cent  in  the 
bank,  or  had  closed  his  account  therewith  on  the  5th  day  of  May, 
1895,  the  sum  of  money  coming  into  the  hands  of  the  receiver  on 
June  1st  would  have  been  just  the  same  that  did  in  fact  come  into 
his  hands;  and  the  evidence  therefore  does  not  prove  that  the  cash 
fund  in  the  hands  of  the  receiver  has  been  augmented  or  increased  by 
the  addition  thereto  of  a  trust  fund  belonging  to  the  school  district. 
If  the  evidence  showed  that  there  had  been  in  the  hands  of  the  treas- 
urer of  the  school  district  a  sum  of  money  which  he  in  fact  placed  in 
the  bank  as  an  addition  to  the  cash  fund  which  subsequently  passed 
into  the  hands  of  the  receiver,  the  school  district  could  make  claim 
to  this  amount  as  a  trust  fund,  without  being  required  to  prove  the 
methods  by  which  the  money  came  into  the  hands  of  its  treasurer; 
but,  as  the  evidence  in  this  case  clearly  shows  that  the  cash  fund  com- 
ing into  the  receiver's  hands  does  not  include  any  cash  actually  paid 
into  the  bank  by  the  treasurer  of  the  school  district,  the  complain- 
ant, in  order  to  show  that  it  has  any  claim  against  the  bank,  is  com- 
pelled to  avail  itself  of  the  action  of  its  treasurer  in  accepting  from 
the  treasurer  of  Marion  county  a  check  drawn  on  the  bank,  and 
against  an  ordinary  account,  not  containing  trust  funds,  and  in  hav- 
ing the  amount  of  the  check  credited  to  the  treasurer  of  the  district. 
If  the  treasurer  of  the  district  had  presented  the  check  to  the  bank 
for  acceptance,  and  it  had  been  accepted  or  certified  as  good  by  the 
bank,  but  before  payment  the  bank  had  failed,  certainly,  if  the  school 


Digitized  by 


Google 


BEARD    V.   INDEPENDENT   DI8T.  OF    PELLA    CITY.  569 

district  desired  to  avail  itself  of  a  claim  against  the  bank,  it  could  only 
do  so  by  assuming  the  position  of  its  treasurer,  which  would  be  that 
of  a  creditor  of  the  bank,  holding  an  accepted  or  certified  check.  It 
certainly  could  not  assert  that  the  accepted  check  had  become  a 
trust  fund,  which  must  be  paid  in  preference  to  the  debts  due  other 
creditors.  By  accepting  the  check,  the  bank  would  bind  itself  for  the 
payment  of  the  amount  thereof;  and,  in  effect,  that  was  all  that  was 
done  in  this  case,  in  that  when  the  check  was  drawn  the  amount 
thereof  was  credited  up  to  the  account  of  the  treasurer  of  the  school 
district,  and  by  so  doing  the  bank  acknowledged  the  check  to  be 
good,  and  became  bound  to  pay  the  amount  thereof  when  called 
for  by  the  treasurer  of  the  district.  The  school  district  can  wholly 
Ignore  all  these  dealings  between  its  treasurer  and  the  bank,  and, 
under  the  decisions  of  the  supreme  court  of  Iowa,  can  hold  its  treas- 
urer and  his  sureties  for  the  amount  of  school  funds  coming  under  his 
control;  but  when,  as  in  this  case,  the  school  district  endeavors  to 
establish  a  claim  against  the  bank,  it  ought  not  to  be  allowed  to  avail 
itself  of  the  benefit  of  the  transactions  between  its  treasurers  and 
the  bank,  but  avoid  their  obligations.  This  case  is  not  one  wherein  it 
is  made  to  appear  that  the  school  treasurer  and  the  bank  were  in 
collusion  to  conmiit  a  fraud  upon  the  district,  and  the  actual  contest 
is  between  the  school  district  and  the  general  creditors  of  the  bank. 
It  is  open  to  the  school  district  to  assume  the  position  occupied  by 
its  treasurer,  and,  by  acknowledging  his  acts,  become  a  creditor  of  the 
bank  for  the  balance  shown  to  be  due  to  the  school  treasurer;  but 
when  the  district  attempts  to  avoid  the  position  of  a  creditor,  and  to 
assume  that  of  the  owner  of  a  trust  fund,  and  as  such  to  assert  a 
preferential  right  to  payment  in  full  out  of  the  cash  fund  coming 
into  the  hands  of  the  receiver,  to  the  detriment  of  the  general  cred- 
itors, it  ought  to  be  held  to  satisfactory  proof  of  the  fact  upon  which 
the  right  to  a  preference  rests,  to  wit,  that  the  fund  coming  into  the 
receiver's  hands  has  been  augmented  and  increased  by  the  addition 
thereto  of  the  trust  money,  not  as  a  matter  of  inference,  nor  as  a  re- 
sult of  mere  entries  on  books  of  account,  but  because  the  fund  or 
property  against  which  the  preference  is  sought  to  be  enforced  has 
been  in  fact  augmented  or  benefited  by  the  addition  thereto  of  the 
trust  fund. 

To  illustrate  the  situation,  let  it  be  assumed  that  on  the  13th  day 
of  May,  when  the  check  of  the  treasurer  of  Marion  county  was  en- 
tered upon  the  books  of  the  bank  to  the  credit  of  the  treasurer  of  the 
district,  there  was  no  cash  then  in  the  bank.  Certainly  the  draw- 
ing of  the  check,  and  the  entry  thereof  to  the  credit  of  the  school 
treasurer,  would  not  have  placed  in  the  hands  of  the  bank  any  cash 
whatever;  and,  had  the  bank  then  closed  its  doors,  it  would  be  true 
that  the  school  district  could  assert,  as  against  the  bank,  that  the 
amount  due  it  was  a  trust  fund,  yet  it  would  be  but  a  barren  claim,  be- 
cause there  would  be  no  fund  in  the  hands  of  the  receiver  against 
which  a  preferential  claim  could  be  asserted.  Assume,  however,  that, 
before  the  bank  closed  its  doors,  some  third  party  had  made  a  deposit 
of  |5,000  in  cash,  and  this  sum  had  passed  to  the  receiver,  as  part 
of  the  assets  of  the  bank;  would  a  court  of  equity  be  justified  in  hold- 
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ing  that  under  such  circumstances  the  school  district  could  assert 
a  right  to  payment  in  full  out  of  this  fund,  to  the  exclusion  of  the 
creditor  of  the  bank  who  had  created  the  fund  by  depositing  it  in  the 
bank?  In  the  supposed  case  it  would  appear,  beyond  question,  that 
the  trust  funds  belonging  to  the  district  had  not  aided  in  creating  or 
augmenting  the  cash  fund  coming  into  the  receiver's  hands,  and 
clearly  it  would  be  inequitable  to  give  preference  to  the  claim  of  the 
school  district  over  that  of  the  party  whose  money  had  in  fact  cre- 
ated the  fund.  In  substance,  that  is  the  situation  disclosed  by  the 
evidence  in  this  case.  As  already  stated,  on  the  5th  day  of  May, 
1895,  the  treasurer  of  the  school  district  had  no  funds  in  the  hands 
of  the  bank,  but,  on  the  contrary,  the  account  was  overdrawn.  On 
the  6th  and  13th  days  of  May,  credits  on  the  account  were  entered, 
of  checks  drawn  on  the  bank,  which  did  not  add  one  dollar  to  the  cash 
in  hand  or  other  assets  of  the  bank.  The  cash  fund  which  passed 
into  the  receiver's  hands  is  the  balance  of  the  funds  on  hand  on  May 
5th,  of  which  no  part  belonged  to  the  school  fund,  the  treasurer's 
account  being  then  overdrawn,  and  the  cash  paid  in  since  May  5th, 
less  the  amount  paid  out;  all  of  the  cash  paid  in  coming  from  sources 
other  than  from  the  treasurer  of  the  school  district.  It  is  not  suffi- 
cient for  complainant  to  show  that  the  account  carried  on  the  books 
of  the  bank  under  the  heading,  "Treasurer  of  the  Independent  School 
District,"  represented  a  trust  fund,  and  that  the  amount  shown  to  be 
due  thereon  from  the  bank  was  increased  by  crediting  up  the  checks 
of  the  county  treasurer.  The  point  at  issue  is  not  between  the 
school  district  and  the  bank,  but  it  is  between  the  school  district  and 
the  creditors  of  the  bank,  represented  by  the  receiver;  and,  to  entitle 
the  school  district  to  enforce  a  prior  equity  or  claim  against  the  cash 
fund  in  the  hands  of  the  receiver,  it  must  prove  that  this  fund  has 
been  augmented  by  the  addition  thereto  of  trust  funds  belonging  to 
the  district,  and,  for  the  reasons  stated,  we  hold  that  this  has  not 
been  done;  and  therefore  complainant  is  not  entitled  to  a  priority  of 
payment  out  of  the  funds  in  the  receiver's  hands,  nor  to  a  prior  lien 
upon  the  general  assets  of  the  bank.  The  decree  appealed  from  is 
reversed,  and  the  case  is  remanded  to  the  circuit  court  with  instruc- 
tions to  dismiss  the  bill  on  the  merits. 


(88  Fed.  435.) 

WRIGHTMAN  v.  BOONE  COUNTY. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    June  27,  1898.) 

No.  1,038. 

1.  Construction  of  Statutes— Retrospective  Legislation. 

A  statute  is  not  to  be  given  a  retrospective  effect  unless  it  clearly  and 
unequivocally  appears  that  such  was  the  legislative  intent 

2.  Limitation  of  Actions— Revivor  of  Judgment- Retrospective  Legisijl- 

TION. 

Act  Arls.  April  8, 1891,  providing  that  no  scire  facias  to  revive  a  Judgment 
**shall  be  issued  but  within  ten  years  from  the  date  of  the  rendition  of 
the  judgment,"  and  that  the  act  should  take  effect  one  year  from  its  date, 
was  intended  to  have  a  retrospective  operation. 
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8.  Circuit  Couhts  op  Appeal— Jurisdiction— Constitutional  Questions. 

Under  Act  March  3,  1801,  §§  5,  6,  a  circuit  court  of  appeals  has  no  Juris- 
diction of  a  case  in  which  the  question  is  whether  a  state  statute  is  void 
because  it  contravenes  the  constitution  of  the  United  States. i 
4  Same. 

If  it  is  claimed  that  a  law  of  a  state  Is  void  because  It  contravenes  the 
constitution  of  the  United  States,  a  circuit  court  of  appeals  has  no  juris- 
diction of  the  case,  although  it  may  involve  the  consideration  of  many  other 
Questions. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Arkansas. 

O.  W.  Watkins,  for  plaintiff  in  error. 

Joseph  M.  Hill  and  James  Brizzolara,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIRAS, 
District  Judge. 

SANBORN,  Circuit  Judge.  On  April  6,  1897,  George  W.  Wright- 
man,  the  plaintiff  in  error,  sued  out  a  writ  of  scire  facias  to  revive  a 
judgment  which  he  had  recovered  in  the  court  below  on  May  13, 
1880,  against  Boone  county,  in  the  state  of  Arkansas,  the  defendant 
in  error.  The  county  answered,  among  other  things,  that  the  scire 
facias  was  not  issued  until  after  more  than  10  years  had  elapsed  from 
the  rendition  of  the  judgment,  that  the  judgment  had  never  been  re- 
vived, that  more  than  10  years  had  elapsed  since  the  last  payment 
was  made  thereon,  and  that  the  action  was  barred  by  the  statute 
of  limitations.  Upon  a  demurrer,  and  at  the  close  of  the  trial,  the 
court  below  sustained  this  defense,  and  rendered  a  judgment  against 
the  plaintiff.  Its  ruling  is  based  upon  this  state  of  the  law:  On 
and  prior  to  April  8,  1891,  the  owner  of  a  judgment  in  the  state  of 
Arkansas  had  the  right  to  a  writ  of  scire  facias  to  revive  it  at  any 
time  within  20  years  after  its  rendition.  Brearly  v.  Peay,  23  Ark. 
172,  174;  Crane  v.  Crane,  51  Ark.  287,  294,  11  S.  W.  1.  On  that 
day  the  legislature  of  the  state  of  Arkansas  passed,  and  the  governor 
of  that  state  approved,  an  act  in  these  words: 

**Section  1.  That  no  scire  facias  to  revive  a  Judgment  shall  be  issued* but 
within  ten  years  from  the  date  of  the  rendition  of  the  Judgment;  or  if  the 
Judgment  shall  have  been  aforetime  revived  then  within  ten  years  from  the 
order  of  revivor. 

"Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  one  year 
from  the  date  of  its  passage." 

Acts  Arlt.  1891,  p.  192  (Sand.  &  H.  Dig.  §  4208). 

The  court  below  held  that  this  law  was  a  bar  to  the  prosecution  of 
this  action,  and  this  ruling  is  challenged  on  the  ground  that,  if  this 
act  was  intended  to  have  that  effect,  it  was  in  violation  of  section  10 
of  article  1  of  the  constitution  of  the  United  States,  that  no  state 
shall  pass  any  law  impairing  the  obligation  of  a  contract.  Of  course, 
the  question  whether  or  not  the  act  was  intended  to  have  a  retro- 
spective effect,  whether  or  not  it  was  intended  to  prevent  the  issue 
of  writs  of  scire  facias  to  revive  judgments  rendered  before  it  was 

1  As  to  Jurisdiction  of  the  circuit  courts  of  appeals,  see  note  to  Lau  Ow  Bew 
V.  U.  S.,  1  C.  C.  A.  a. 
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enacted,  accompanies,  and  is  presented  with,  the  question  of  its  con- 
stitutionality as  it  alwajs  is  when  a  law  is  challenged  under  this 
clause  of  the  constitution ;  but  no  other  question  of  any  importance 
is  raised  by  the  record  before  us.  It  is  conceded  that  a  construction 
which  gives  to  a  statute  a  retrospective  effect  should  not  be  adopted 
unless  it  clearly  and  unequivocally  appears  that  the  legislature  enact- 
ed it  with  the  intention  to  cause  that  effect.  End.  Inferp.  St.  §  271; 
Twenty  Per  Cent.  Cases,  20  Wall.  179,  187;  Shreve  v.  Cheesman, 
32  U.  8.  App.  676,  689,  16  C.  C.  A.  413,  417,  and  69  Fed.  785,  792; 
Bank  v.  Reithmann,  49  U.  S.  App.  144,  25  0.  C.  A.  101,  and  79  Fed. 
582;  Jaedicke  v.  U.  8.,  29  C.  C.  A.  199,  85  Fed.  372,  375.  An  ex- 
amination of  the  law  in  question,  however,  has  left  no  doubt  in  our 
minds  that  the  legislature  of  Arkansas  intended  that  this  act  should 
affect  judgments  rendered  before  as  well  as  those  rendered  after  its 
passage.  It  provides  that  no  scire  facias  shall  issue  to  revive  any 
judgment  except  within  10  years  from  its  rendition.  The  legisla- 
ture had  the  power  to  except  from  this  broad  prohibition  judgments 
rendered  before  the  enactment  of  the  law,  but  it  did  not  do  so.  The 
fact  that  it  failed  to  make  any  exception  raises  a  strong  presumption 
that  it  intended  to  make  none,  and  brings  any  exception  that  a  court 
might  be  disposed  to  make  into  the  forbidden  category  of  judicial 
legislation.  Madden  v.  Lancaster  Co.,  27  U.  S.  App.  528,  540,  12 
C.  C.  A.  566,  573,  and  65  Fed.  188, 195;  Morgan  v.  City  of  Des  Moines, 
19  U.  8.  App.  593,  8  C.  0.  A.  569,  and  60  Fed.  208;  Paving  Co.  v. 
Ward,  55  U.  8.  App.  730,  741,  28  C.  C.  A.  667,  and  85  Fed.  27,  35; 
Mclver  v.  Ragan,  2  Wheat.  25,  29;  Bank  v.  Dalton,  9  How.  522,  528; 
Vance  v.  Vance,  108  U.  8.  514,  521,  2  8up.  Ct.  854.  The  second  sec- 
tion of  the  act  provides  that  it  shall  not  take  effect  until  one  year 
after  its  passage.  The  plain  purpose  of  this  provision  was  to  give 
the  holders  of  judgments  rendered  10  years  or  more  before  the  pas- 
sage of  the  act  a  reasonable  time  within  which  to  revive  their  judg- 
ments before  the  law  took  effect.  A  construction  that  the  act  has  no 
application  to  judgments  rendered  before  its  enactment  would  render 
this  provision  nugatory,  and  would  fly  in  the  teeth  of  the  maxim 
that  "all  the  words  of  a  law  must  have  effect,  rather  than  that  part 
should  perish  by  construction."  City  of  8t.  Louis  v.  Lane,  110  Mo. 
254,  258,  19  8.  W.  533;  Knox  Co.  v.  Morton,  32  U.  8.  App.  513,  518, 
15  C.  C.  A.  671,  675,  and  68  Fed.  787,  790;  Paving  Co.  v.  Ward,  55 
U.  8.  App.  730,  741,  28  C.  C.  A.  667,  and  85  Fed.  27,  35.  The  re- 
sult is  that  the  real  question  in  the  case  is  whether  or  not  this  law 
of  the  state  of  Arkansas  is  void  because  it  is  in  contravention  of  the 
constitution  of  the  United  States.  But  section  5  of  the  act  of  March 
3,  1891  (26  Stat.  828,  c.  517),  declares  that  appeals  may  be  taken  to 
the  supreme  court  "(6)  in  any  case  in  which  the  constitution  or  law 
of  a  state  is  claimed  to  be  in  contravention  of  the  constitution  of  the 
United  States."  Section  6  provides  that  in  cases  other  than  those 
provided  for  in  section  5  the  circuit  courts  of  appeals  may  exercise 
appellate  jurisdiction  unless  otherwise  provided  by  law.  This  is  not 
a  case  other  than  those  provided  for  in  section  5,  and  consequently 
this  court  has  no  jurisdiction  of  it.  A  careful  examination  of  these 
sections  of  the  act  of  congress  in  Hastings  v.  Ames,  32  U.  S.  App. 
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485,  15  C.  C.  A.  628,  and  68  Fed.  726,  and  in  Pauley  Jail  Bldg.  & 
Mfg.  Co.  V.  Crawford  Co.,  28  C.  C.  A.  579,  84  Fed.  942,  led  ns  to  the 
conclnsion  that,  if  it  is  claimed  that  a  law  of  a  state  is  void  because 
it  contravenes  the  constitution  of  the  United  States  a  circuit  court 
of  appeals  has  no  jurisdiction  of  the  case,  although  it  may  involve 
the  consideration  of  many  other  questions.  Upon  the  authority  of 
these  cases  the  writ  of  error  in  this  case  is  dismissed  for  want  of  juris- 
diction. 


(88  Fed.  437.) 

LEZINSKY  V.  METROPOLITAN  ST.  BY.  CO. 

(Circuit  Court  ot  Appeals,  Second  Circuit     June  24,  1898.) 

No.  112. 

1.  Street  Ratlwats— Liability  fou  Tort— Ukauthorized  Acts  of  Employes. 

In  the  absence  of  testimony  showing  authority  from  the  compiny, 
the  act  of  a  street-raUway  conductor  in  causing  the  arrest  of  a  former 
passenger  immediately  after  ejecting  him  from  the  car  for  refusing  to  pay 
fare  is  outside  the  course  of  his  employment,  so  that  no  action  will  Ue 
against  the  company  for  malicious  prosecution  and  false  impr.sonment. 

2.  Same— Ratification  of  Unauthorized  Act. 

The  action  of  a  clerk  in  the  claims  department  of  a  street-railway  com- 
pany, in  endeavoring  to  convince  a  magistrate  that  a  conductor  was  right 
in  causing  the  arrest  of  a  passenger  after  ejecting  him  from  the  car  for 
refusal  to  pay  fare,  is  not  a  ratification  of  the  conductor's  unauthorized 
action,  where  the  clerk  was  merely  directed  by  his  superior  to  go  to  the 
police  court,  **and  see  what  the  matter  was." 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  an  action  at  law  by  Eugene  Lezinsky  against  the  Metro- 
politan Street-Railway  Company  for  malicious  prosecution  and  false 
imprisonment.  In  the  circuit  court  a  verdict  was  directed  for  de- 
fendant, and  judgment  entered  accordingly,  to  review  which  the 
plaintiff  sued  out  this  writ  of  error. 

Samuel  S.  Slater,  for  plaintiff  in  error. 
Charles  F.  Brown,  for  defendant  in  error. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  This  is  a  writ  of  error  to  review  a 
judgment  in  the  circuit  court  for  the  Southern  district  of  New  York 
for  the  defendant,  upon  a  verdict  which  was  directed  by  the  court 
upon  the  defendant's  motion  at  the  close  of  the  plaintiff's  case.  The 
action  was  against  the  Metropolitan  Street-Railway  Company  for 
malicious  prosecution  and  for  false  imprisonment.  The  facts  were 
as  follows:  The  plaintiff,  on  April  3,  1896,  at  12:30  p.  m.,  entered 
at  Spring  street,  in  New  York  City,  a  car  of  the  defendant,  which 
was  going  uptown,  and  paid  his  fare.  The  car  stopped,  on  account 
of  a  blockade,  before  it  reached  Houston  street,  when  the  con- 
ductor told  the  passengers  that,  if  they  were  in  baste,  they  had 
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better  walk  to  Houston  street,  where  cars  were  being  switched  back, 
and  take  an  uptown  car,  that  he  had  no  transfers,  but  that  **it  would 
be  all  right"  if  the  passengers  would  explain  to  the  inspector  who 
was  in  charge  of  switching  the  cars.  The  plaintiff  walked  to  Hous- 
ton street,  but  a  car  had  just  left.  The  inspector  told  him  to  ex- 
plain to  the  conductor  of  the  next  northward  car  the  circumstances 
in  regard  to  the  payment  of  fare,  and  that  a  new  payment  would  not 
be  required.  The  plaintiff,  with  other  passengers  from  the  original 
car,  boarded  a  car  at  Bleecker  street,  a  block  above  Houston  street; 
but  its  conductor  demanded  fare  from  all  the  passengers,  would 
not  recognize  the  previous  payment,  stopped  the  car  at  Ninth 
street,  and  ordered  the  passengers  to  pay  the  fare  or  to  leave  the 
car.  The  plaintiff  refused  to  obey  either  direction,  was  ejected,  and 
thereupon  the  conductor  charged  him  with  disorderly  conduct,  and 
requested  a  policeman  to  arrest  hiuL  He  was  put  under  arrest, 
and  made  a  countercharge  against  the  conductor,  who  was  also 
arrested,  and  both  were  taken  to  the  station  house,  detained  2J 
hours,  when  the  plaintiff  was  tried  and  discharged.  Upon  the  way 
to  the  station  house,  the  party  met  the  conductor  of  the  first  car, 
who  explained  the  facts  to  the  second  conductor,  but  he  persisted 
in  making  the  charge.  At  the  station  house,  one  Isaacson,  a  derk 
in  the  defendant's  claim  department,  who  was  sent  there  by  some 
one  of  the  defendant's  oflScers  to  find  out  what  the  matter  was, 
endeavored  to  persuade  the  plaintiff  to  withdraw  his  charge,  saying 
that  the  conductor  would  also  withdraw;  but  the  plaintiff  refused, 
and  the  case  was  heard,  Isaacson  arguing  before  the  magistrate  in 
support  of  the  charge  against  the  plaintiff. 

The  complaint  was  not  brought  to  recover  damages  for  the  de- 
fendant's unlawful  ejection  of  the  plaintiff  from  the  car,  but  to 
recover  for  a  maiicious  prosecution  and  false  imprisonment  by  the 
defendant's  agent,  after  the  plaintiff  left  the  car.  The  defendant's 
liability  depends  upon  the  answer  to  the  questions:  First  Was 
the  conductor  acting  in  the  course  of  his  employment  and  within 
the  scope  of  his  authority,  express  or  implied,  in  causing  the  arrest 
of  the  plaintiff,  after  he  left  the  car,  for  his  prior  disobedience? 
And,  secondly,  if  the*conductor  acted  without  authority,  was  there 
any  testimony  from  which  a  jury  could  properly  infer  a  ratification 
by  the  defendant  of  the  conductor's  act  in  causing  the  arrest? 

The  defendant  is  a  common  carrier,  and  it  was  its  duty,  upon  the 
payment  of  fare,  to  exercise  due  care  in  the  safe  carriage  of  the 
defendant  to  the  point  upon  the  line  of  the  road  where  he  wished 
to  go;  and  for  his  improper  removal  from  the  car  it  would  have 
been  liable  in  damages,  because  the  carrier's  obligation  to  transport 
safely  "includes  the  duty  of  protecting  the  passenger  from  any  in- 
jury cause  by  the  act  of  any  subordinate  or  third  person  engaged 
in  any  part  of  the  service  required  by  the  act  of  transportation." 
Steamship  Co.  v.  Kane  (decided  at  the  present  term  of  this  court) 
88  Fed.  197.  The  subsequent  act  of  the  conductor  in  causing  the 
arrest  of  the  passenger  was  apparently  outside  of  the  course  of 
his  employment,  outside  of  his  service  as  a  conductor,  and  was  his 
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act  as  an  individual.  It  cannot  be  inferred,  in  the  absence  of 
testimony,  that  it  is  in  the  course  of  the  employment  of  a  conductor 
of  a  street  cable  car  to  cause  the  immediate  arrest  of  a  former  pas- 
senger for  his  conduct  in  refusing  to  pay  fare  or  to  leave  the  car,  and 
thus  to  take  the  risk  of  being  compelled  to  leave  his  car  in  the 
street  temporarily  unprovided  with  a  conductor.  A  criminal  charge, 
under  the  circumstances  of  this  case,  was  baseless  (Lynch  v.  Railway 
Co.,  90  N.  Y.  77);  and  while  it  is  established  that  "a  corporation  is 
liable  civiliter  for  torts  committed  by  its  servants  or  agents  pre- 
cisely as  a  natural  person,  and  that  it  is  liable  as  a  natural  person 
for  the  acts  of  its  agents  done  by  its  authority,  express  or  implied," 
though  there  be  no  written  appointment  or  authority  (Railway  v. 
Harris,  122  U.  S.  597,  7  Sup.  Ct.  1286;  State  v.  Morris  &  E.  R  Co., 
23  N,  J.  Law,  369;  Rounds  v.  Railroad  Co.,  64  N.  Y.  129;  Mott  v. 
Ice  Co.,  73  N.  Y.  543),  yet  there  should  be  some  testimony  or  some 
circumstance  to  show  that  authority  had  been  conferred  for  such  a 
manifest  apparent  departure  from  the  line  of  the  business  of  a  con- 
ductor of  a  street  electric  car. 

It  was  sought  to  show  ratification  of  the  act  by  the  attendance 
and  conduct  of  one  Isaacson  at  the  hearing  before  the  magistrate, 
and  by  the  scope  of  Isaacson's  employment  He  was  a  clerk  in  the 
defendant's  claim  department,  which  had  charge  of  the  preparation 
of  accident  cases  for  trial,  and  was  sent  by  his  superior  oflScers  to 
go  to  the  police  court,  "and  see  what  the  matter  was."  Inasmuch 
as  a  conductor  had  left  his  car,  and  been  taken  to  the  station  house 
in  charge  of  an  oflBcer,  the  direction  was  a  very  natural  one  to  give. 
Isaacson  went,  and  after  ineflFectually  trying  to  induce  the  plaintiff 
to  abandon  his  charge,  and  have  a  dismissal  of  both  cases,  he  en- 
deavored to  show  the  magistrate  that  the  conductor  was  in  the 
right,  and,  in  so  doing,  imitated  the  conductor  in  departing  from  his 
employment,  without  authority  and  with  intrusive  meddlesomeness. 
There  would  have  been  no  propriety  in  submitting  to  the  jury  the 
question  of  ratification,  based  upon  Isaacson's  act  or  authority  or 
course  of  business.  The  judgment  of  the  circuit  court  is  affirmed, 
with  costs. 


(88  Fed.  440.) 

JETNA  LIFE  INS.  CO.  v.  SMITH. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    June  27,  1898.) 

No.  1.036. 

Ltfb  Insurance— Delay  in  Paying  Pkemiums— Premium  Receipts. 

On  the  back  of  a  premium  receipt  was  printed,  among  other  things,  the 
following:  ''Provided  satisfactory  evidence  and  guaranty  is  furnished  that 
the  person  whose  life  was  insured  is  in  good  health  and  acceptable  for  new 
insurance,  which  guaranty  shall  be  binding  upon  the  Insured  and  bene- 
llclaries  imder  said  policy,  the  agent  will  receive  a  premium,  and  the  in- 
surance will  be  revived  by  the  delivery  of  this  receipt  within  00  days  from 
the  time  said  premium  became  due.'*  Held,  that  (applying  the  rule  that 
contracts  written  on  forms  prepared  by  the  Insurer  will,  when  ambiguous, 
be  construed  most  favorably  to  the  insured)  the  above  provision  was  a 
mere  direction  by  the  company  to  its  agents,  so  that  the  mere  acceptance 
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of  such  a  receipt  on  the  payment  of  an  overdue  premium  would  not  Imply 
a  guaranty  of  good  health  on  the  part  of  the  insured. 

2,  Same— Violation  of  Rules  by  Agents  —  Knowledge  op  thb  Company's 
Officers. 

Where,  In  Tiolatlon  of  the  rules  of  the  company,  it  is  the  practice  of  its 
agents  to  accept  overdue  premiums  without  requiring  a  guaranty  that  the 
Insured  Is  In  good  health,  and  this  course  of  business  is  shown  to  be  such 
that  a  reasonably  prudent  man,  acting  in  the  capacity  of  an  executive 
officer,  ought  to  have  Isnown  of  it,  this  is  sufficient  to  warrant  a  finding 
that  the  executive  officer  of  the  company  did  In  fact  have  knowledge  of 
the  practice. 

8.  Same— Authority  of  Agents— Acquiescence  by  Company. 

By  Icnowingly  permitting  Its  agents  to  accept  for  a  considerable  period 
overdue  premiums  without  talcing  health  certificates,  the  company  grants 
them  authority  so  to  do,  and  cannot  avoid  the  effect  thereof  by  showing 
that  Its  printed  Instructions  did  not  authorize  the  practice. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  District 
of  Minnesota. 

This  action  was  upon  two  life  Insurance  policies,  both  dated  February  16, 
1893,— one  for  the  sum  of  Jp20,000,  and  the  other  for  $5,000,— insurhig  the  life 
of  Casslus  C.  Merritt,  who  subsequently  died  on  April  27,  1894,  at  Duluth. 
Minn.  The  suit  was  brought  by  Hanson  B.  Smith,  the  defendant  in  error, 
as  administrator  with  the  will  annexed  of  said  deceased.  In  his  complaint 
he  alleged,  among  other  things,  that  the  deceased  paid  all  the  premiums  that 
accrued  on  both  of  said  policies  prior  to  his  death;  that  the  last  premiums 
thereon,  which  fell  due  February  16,  1894,  were  not  paid  until  March  6,  1894. 
at  which  time  the  defendant  company  accepted  said  premiums  and  gave  re- 
ceipts therefor  as  provided  in  its  policies.  The  defenses  Interposed  by  the 
defendant  company  were  as  follows: 

That  the  premiums  on  said  policies  which  became  due  on  the  16th  day  of 
February,  1894,  were  not  paid,  and  that  said  policies,  by  the  terms  thereof, 
became  void  and  inoperative.  That  on  March  6,  1894,  one  Merrill  M.  Clark, 
a  friend  and  agent  of  Cassius  C.  Merritt,  volunteered  to  pay  to  the  defend- 
ant's agent  at  Duluth,  Minn.,  the  amount  of  the  premiums  due  on  the  afore- 
said policies  on  February  16,  1894.  That  said  agent  of  the  defendant  com- 
pany consented  to  receive  the  same,  and  to  deliver  receipts  therefor,  upon  the 
express  condition  that  the  premiums  should  not  be  deemed  paid,  nor  the  re- 
ceipts be  deemed  delivered,  unless  said  Merritt  was  at  the  time  In  good  health; 
that,  if  he  was  not  then  In  good  health,  the  said  premium  money  should  be 
returned  and  the  receipts  surrendered  upon  demand.  That  at  the  time  in 
question,  March  6,  1894,  neither  the  defendant  company  nor  its  agent  had  any 
knowledge  of  the  state  of  health  of  said  Merritt,  but  that  in  fact,  as  the  said 
Merritt  and  said  Clark  well  knew,  the  said  Merritt  was  not  in  good  health, 
but  was  sick  and  diseased,  and  already  suffering  from  the  complaint  of  which 
he  subsequently  died.  That  within  a  few  days  thereafter,  and  during  the 
month  of  March,  1894,  it  came  to  the  knowledge  of  the  defendant's  agent  that 
said  Merritt  was  not  in  good  health  when  the  aforesaid  premiums  were  paid. 
That  said  agent  thereupon  demanded  the  return  of  said  receipts  from  said 
Clark  upon  the  ground  that  the  insured  at  the  time  of  the  delivery  thereof  was 
not  In  good  health,  and  offered  to,  and  did  in  fact,  return  the  premium  money. 
And  that  said  receipts  were  thereupon  surrendered  by  said  Clark  to  the  de- 
fendant's agent,  in  pursuance  of  the  condition  upon  which  they  had  been 
originally  delivered.  The  defendant  company  further  alleged:  That  It  was 
expressly  stipulated  In  the  written  application  for  the  aforesaid  policies  that  no 
person  other  than  the  executive  officers  of  the  defendant  company  could 
make  any  agreement  binding  upon  said  company,  and  that  In  and  by  one  of 
the  conditions  of  said  policies  it  was  stipulated  that  no  other  person,  save 
one  of  the  executive  oflicers  of  the  company,  could  alter  or  waive  any  of 
the  conditions  of  said  policies,  or  make  an  agreement  binding  upon  the  de- 
fendant company.  That  the  premium  receipts  referred  to  In  the  complaint, 
which  were  delivered  on  March  6,  1894,  were  In  the  following  form: 
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•*Hartford,  Conn.,  February  16,  1894. 
•*Received  the  annual  premium  on  policy  No.  43,726,  on  the  life  of  C.  C. 
Merritt,  continuing  said  policy  in  force  for  twelve  months  from  date,  ending 
at  five  o'clock  p.  m.  on  the  16  day  of  February,  1895.    Premium,  $557.40. 
"Not  binding  without  date  of  payment  and  signature  of  agent  here. 
"Paid  this  6th  day  of  February,  1894.    ♦    ♦    ♦ 

"J.  L.  English,  Secretary, 

"St.  Paul. 
•*G.  H.  MacClelland,  Agent  at 
"Duluth,  Minn." 

—That  upon  the  back  of  said  receipt  was  plainly  printed  the  following,  to  wit: 
**Take  Notice.  No  grace  is  allowed  for  the  payment  of  premiums.  Policies 
cease  and  determine  in  accordance  with  their  provisions  if  the  premiums  are 
not  paid  on  or  before  the  date  stipulated  therein  for  such  payment.  Any 
receipt  given  therefor  must  be  signed  by  the  president  or  secretary  of  the  com- 
pany, and  the  only  evidence  to  the  assured  of  the  authority  of  any  agent  to 
receive  a  premium  is  the  possession  of  such  a  receipt.  This  receipt  will  not 
bind  the  company  unless  the  date  when  the  premium  is  paid  is  stated  hereon 
by  the  the  agent  over  his  signature.  Provided  satisfactory  evidence  and 
guaranty  is  furnished  that  the  person  whose  life  was  insured  is  in  good  health 
and  acceptable  for  new  insurance,  which  guaranty  shall  be  binding  upon  the 
insured  and  beneficiaries  under  said  policy,  the  agent  may  receive  the  pre- 
mium, and  the  insurance  will  be  revived  by  the  delivery  of  this  receipt  within 
sixty  days  from  the  time  when  said  premium  became  due.  After  the  ex- 
piration of  said  sixty  days,  the  delivery  of  this  receipt  on  any  terms  will  not 
revive  the  insurance,  nor  bind  the  company.  All  policies  and  agreements  made 
by  this  company  are  signed  by  its  president,  vice  president,  secretary  or  as- 
sistant secretary.  No  other  person  can  alter  or  waive  any  of  the  conditions 
of  its  policies,  or  issue  permits  of  any  kind,  or  make  agreements  binding  upon 
the  company." 

It  was  further  alleged  that  the  foregoing  provisions  contained  in  said  ap- 
plication, policies,  and  receipts  were  well  known  to  Casslus  C.  Merritt,  the 
deceased,  and  to  persons  connected  on  his  behalf  with  the  payment  of  said 
premiums,  including  the  said  Merrill  M.  Clark;  that,  as  said  persons  well 
knew,  the  said  agent  had  no  authority  to  receive  the  premiums  which  were 
paid  to  him,  or  to  surrender  the  receipts,  without  receiving  the  guaranty  re- 
ferred to  on  the  back  of  said  receipt,  that  the  insured  was  then  in  good  health 
and  acceptable  for  new  insurance;  and  that  the  said  local  agent  of  the  defend- 
ant company,  as  the  said  Merritt  and  all  persons  representing  him  well  knew, 
was  not  authorized  or  empowered  to  waive  any  of  the  conditions  of  said  ap- 
plication for  insurance,  or  of  said  policies  of  insurance,  or  of  said  receipts,  or 
to  surrender  the  said  receipts,  or  to  receive  the  said  premium  money,  under 
other  circumstances  than  therein  prescribed. 

For  a  reply  to  these  averments  of  the  answer  the  plaintiff  below  alleged,  in 
substance,  that  it  was  not  true,  as  therein  stated,  that  said  Merrill  M.  Clark 
on  March  6,  1894,  volunteered  to  pay  the  overdue  premiums  on  said  policies, 
acting  in  that  behalf  as  the  friend  and  agent  of  said  Merritt;  that  it  was  not 
true  that  the  premiums  so  paid  were  accepted  on  the  express  condition"  alleged 
in  the  answer,  that,  if  said  Merritt  was  not  then  In  good  health,  the  money 
paid  as  premiums  should  be  returned  by  the  defendant  company,  and  the 
premium  receipts  given  therefor  should  be  surrendered  by  the  insured;  that 
in  truth  and  in  fact  the  i^emlums  due  on  February  16,  1894,  were  paid  and 
accepted,  and  renewal  receipts  were  given  therefor,  on  March  6,  1894.  under 
and  subject  to  no  conditions  whatsoever,  and  the  policies  were  thereby  re- 
newed for  the  succeeding  year;  that  afterwards,  on  March  11,  1894,  the  agent 
of  the  defendant  company  at  Duluth  falsely  represented  to  said  Clark  that 
the  company  had  refused  to  accept  the  money  theretofore  paid  as  premiums 
on  said  policies,  and  requested  a  return  of  the  renewal  receipts  theretofore 
delivered,  and  that  said  Clark  having  access  to  said  receipts  as  security  for 
money  which  he  had  loaned  to  the  insured  to  pay  the  premiums,  and  being 
deceived  and  misled  by  said  false  statement,  was  thereby  induced  to  sur- 
render the  receipts  to  the  defendant  company's  agent,  and  to  accept  a  check 
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for  the  amount  of  the  premiums  theretofore  paid,  doing  so  wholly  without  the 
luiowledge,  consent,  or  sanction  of  the  insured;  that  the  statement  so  made 
to  said  Clark  by  the  defendant's  agent  as  a  means  of  obtaining  the  renewal 
receipts  was  wholly  false,  the  fact  being  that  the  defendant  company  had 
before  that  time  accepted  and  treated  as  its  own  the  money  that  was  paid  as 
premiums  on  March  6,  1894,  and  the  fact  being  that  the  premium  receipts 
which  were  given  therefor,  a  copy  of  which  is  correctly  set  forth  above  in 
the  defendant's  answer,  had  been  in  the  possession  of  the  defendant's  agent 
at  Duluth,  awaiting  payment,  for  more  than  30  days  before  they  were  de- 
livered to  the  insured. 

On  these  Issues  the  case  was  tried  before  a  Jury,  which  returned  a  verdict 
in  favor  of  the  plaintiff.  The  case  comes  to  this  court  on  a  writ  of  error  which 
was  sued  out  by  the  defendant  company. 

W.  W.  Billson  (C.  A.  Congdon  and  D.  A.  Dickinson,  on  brief),  for 
plaintiff  in  error. 

A.  A.  Harris  and  W.  O.  Pealer  (Henry  E.  Harris  and  Bert  Fessler, 
on  brief),  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIBAS, 
District  Judge. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court 

The  principal  issue  in  this  ease  which  was  raised  by  the  pleadings, 
and  concerning  which  there  was  most  controversy  at  the  trial,  was 
whether  the  premiums  on  the  two  policies  in  suit  that  were  dae  on 
February  16, 1894,  and  were  not  paid  until  March  6,  1894,  were  paid 
at  the  latter  date  in  pursuance  of  an  express  agreement,  between  the 
agent  of  the  company  and  those  who  at  the  time  were  acting  for  the 
insured,  that,  if  it  transpired  that  the  latter  was  not  at  that  time  in 
good  health,  the  premium  money  so  paid  should  be  refunded  to  the  in- 
sured, and  the  premium  or  renewal  receipts  given  therefor  surren- 
dered to  the  company.  The  defendant  contended  that  the  premiums 
were  paid  in  pursuance  of  such  an  agreement,  the  insured  being  at 
the  time  absent  from  home,  and  his  physical  condition  being  unknown 
to  its  agent,  while  the  plaintiff  below  just  as  strenuously  insisted  that 
the  money  was  accepted  by  the  defendant's  agent  at  Duluth  uncondi- 
tionally, and  that  such  acceptance  operated  to  renew  the  policies  until 
February  16, 1895,  long  after  the  insured  died.  This  issue  was  fairly 
submitted  to  the  jury,  under  appropriate  instructions,  of  which  no 
complaint  is  made;  the  finding  was  against  the  defendant;  and  it 
must  be  taken  for  granted  by  this  court  that  there  was  no  express 
agreement  made  on  March  6,  1894,  entitling  the  defendant  company 
to  refund  the  premiums  on  that  day  paid,  and  to  demand  the  surren- 
der or  cancellation  of  its  renewal  receipts,  if  it  subsequently  ascer- 
tained that  the  insured  was  not  in  good  health  when  the  premiums 
were  paid.  Failing  to  obtain  a  favorable  verdict  on  this  issue  of  fact, 
the  defendant  now  contends  that  the  mere  acceptance  of  the  renewal 
receipts,  with  the  notice  indorsed  on  the  back  thereof,  constituted  a 
guaranty  by  the  insured  that  he  was  then  in  good  health,  and  that, 
if  such  was  not  the  case,  the  policies  were  not  renewed,  and  that 
there  can  be  no  recovery  thereon.  The  case  is  likened  by  counsel  to 
those  in  which  persons  accepting  warehouse  or  express  receipts,  hav- 
ing statements  indorsed  thereon  showing  upon  what  conditions  the 
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property  is  received,  or  the  terms  upon  which  it  will  be  transported, 
have  been  held  bound  thereby,  even  without  an  express  oral  assent 
to  such  terms  or  conditions.  Watkins  v.  Rymill  (1883)  10  Q.  B.  Div. 
178;  Duntley  v.  Railroad  (N.  H.)  20  Atl.  327;  Oppenheimer  v.  Express 
Co.,  69  111.  62,  69;  Hart  v.  Railroad  Co.,  112  U.  S.  342,  5  Sup.  Ct.  151. 
It  is  questionable,  to  say  the  least,  whether  this  latter  defense, 
namely,  that  the  insured  guarantied  that  he  was  in  good  health  on 
March  6, 1894,  was  pleaded  in  the  defendant's  answer,  or  intended  to 
be  pleaded.  The  portion  of  the  answer  which  is  relied  upon  as  con- 
taining in  substance  such  a  plea  would  seem  to  have  been  framed  for 
ii  far  different  purpose,  namely,  for  the  purpose  of  showing  that  the 
defendant's  agent  had  no  power  to  waive  a  regulation  requiring  him 
to  cause  policy  holders  whose  premiums  were  overdue  to  sign  health 
certificates,  as  a  condition  of  reinstatement, — that  being  the  usual 
manner  in  which  a  jwlicy  holder's  state  of  health  was  made  known  to 
the  company's  agents, — and  that  the  insured  was  advised  of  such 
want  of  authority  on  the  part  of  its  agent  to  dispense  with  the  signing 
of  a  health  certificate.  But,  waiving  the  defendant's  failure  to  plead 
specifically  that  the  insured  guarantied  that  he  was  in  good  health, 
and  that  the  guaranty  was  broken,  we  think  that  the  defense  which  is 
attempted  is  untenable  for  other  reasons.  To  establish  the  existence 
of  a  guaranty  of  good  health,  reliance  is  placed  on  a  clause  printed 
on  the  back  of  the  renewal  receipt,  quoted  above  in  the  statement, 
which  clause,  when  transposed  so  as  to  make  its  meaning  more  ap- 
parent, reads  as  follows: 

**The  agent  may  receive  the  premium,  and  the  insurance  will  be  revived  by 
the  delivery  of  this  receipt  within  sixty  days  from  the  time  when  said  pre- 
mium became  due:  provided  satisfactory  evidence  and  guaranty  is  furnished 
that  the  person  whose  life  was  insured  is  in  good  health,  and  acceptable  for 
new  Insurance,  which  guaranty  shall  be  binding  upon  the  insured  and  bene- 
tifiaries  under  said  policy." 

This  clause  on  the  back  of  the  receipt  does  not  say  to  the  insured, 
as  it  should  have  done  if  the  mere  delivery  and  acceptance  thereof 
were  intended  to  bind  him  by  a  contract  of  guaranty,  that  the  accept- 
ance of  the  receipt  by  the  insured  should  be  construed  as  a  guaranty 
that  he  was  at  the  time  in  good  health,  and  that  the  policy  should  not 
stand  renewed  unless  such  was  the  fact;  but  it  contains,  rather,  a  di- 
rection to  the  agent  of  the  company  as  to  the  mode  and  manner  of  dis- 
charging his  duty.  It  required  him,  when  a  premium  was  overdue, 
to  obtain  satisfactory  evidence  and  a  guaranty  that  the  insured  was 
in  good  health  and  acceptable  for  insurance,  before  accepting  the 
premium  and  delivering  the  receipt.  Being,  therefore,  in  the  nature 
of  a  direction  by  the  insurer  to  its  agent,  the  law,  we  think,  will  not 
imply  a  guaranty  of  good  health  on  the  part  of  the  insured  from  the 
mere  acceptance  of  the  receipt.  Even  if  the  language  contained  in 
the  notice  on  the  back  of  the  receipts  was  sufficient  to  give  some  color 
to  the  claim  that  the  mere  acceptance  thereof  by  the  insured  was 
tantamount  to  a  guaranty  of  good  health,  yet  inasmuch  as  the  receipts 
in  question,  like  the  policies  in  suit,  were  written  on  forms  which  were 
prepared  by  the  defendant  company  or  its  legal  advisers  for  use  in  its 
daily  business,  we  should  esteem  it  our  duty,  the  intent  of  the  parties 
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not  being  clear,  to  resolve  any  doubt  against  the  company,  and  to  da 
so  in  obedience  to  the  well-established  rule,  that,  where  contracts  are 
written  on  forms  which  are  prepared  by  the  insurer,  they  are  to  be  in- 
terpreted in  all  cases  of  doubt  or  uncertainty  in  a  manner  which  is 
most  favorable  to  the  insured.  National  Bank  v.  Insurance  Co.,  95 
U.  S.  673,  679;  Thompson  v.  Insurance  Co.,  136  U.  S.  287,  297,  10  Sup. 
Ct  1019;  Insurance  Co.  v.  McConkey,  127  U.  S.  661,  666,  8  Sup.  Ct. 
1360;  Indemnity  Co.  v.  Dorgan,  16  U.  S.  App.  290,  309,  7  C.  C.  A.  581, 
58  Fed.  945;  Insurance  Co.  v.  Randolph,  24  C.  C.  A.  305,  78  Fed.  754, 
761,  762. 

On  the  trial  in  the  circuit  court  the  plaintiff  below  undertook  to 
show  by  proper  evidence  that  while  the  defendant's  agents  were  re- 
quired, by  directions  contained  on  the  back  of  its  renewal  or  premium 
receipts,  to  obtain  from  persons  whose  premiums  were  overdue  "satis- 
factory evidence  and  a  guaranty"  that  such  persons  were  in  good 
health,  before  accepting  their  overdue  premiums,  yet  that,  in  the 
actual  transaction  of  the  company's  business,  its  agents  frequently 
accepted  overdue  premiums,  and  turned  them  over  to  the  company, 
without  requiring  such  a  guaranty.  In  other  words,  the  plaintiff 
undertook  to  prove  that  the  company's  agents  in  the  state  of  Minne- 
sota were  vested  with  an  authority,  to  be  exercised  in  their  discretion^ 
to  accept  overdue  premiums  without  a  guaranty,  and  that  they  exer- 
cised that  power,  doing  so  in  the  case  at  bar.  The  evidence  in  sup- 
port of  that  contention,  stated  briefly  and  in  substance,  consisted  of 
proof  that  guaranties  of  good  health,  in  the  case  of  overdue  premiums, 
were  taken  on  a  form  prescribed  by  the  company,  termed  a  *^ealth 
certificate,"  which  was  signed  by  or  in  behalf  of  tiie  insured,  and  of 
reports  of  premium  collections  made  by  agents  to  the  home  office, 
which  reports  showed  that,  in  a  good  many  instances,  premiums  had 
been  collected  after  maturity  without  exacting  such  health  certifi- 
cates. It  was  conceded  on  the  oral  argument,  as  we  understand, 
that  the  proof  in  question  was  adequate  to  support  the  finding  that 
the  agents  of  the  defendant  company  were  clothed  with  the  discre- 
tionary power  above  described,  and  no  doubt  can  well  be  entertained 
on  that  point.  It  is  insisted,  however,  that  the  trial  court  erred  in 
its  charge  on  this  issue,  in  that  it  instructed  the  jury,  in  one  part  of 
its  charge,  as  follows:  "The  plaintiff  is  not  required  to  show  that  the 
executive  officers  of  the  defendant  actually  knew  personally  of  the 
practice  of  its  agents  in  receiving  renewal  premiums,  and  delivering 
renewal  receipts  therefor,  after  the  same  were  past  due,  without  re- 
quiring evidence  and  guaranty  that  the  insured  persons  were  then  in 
good  health," — and  that  it  thereby  permitted  agents  of  the  company  to 
acquire  an  enlarged  authority,  different  from  that  conferred  by  the 
company's  renewal  receipts,  by  a  mere  practice  or  course  of  business 
which  was  not  known  to  the  company's  executive  officers.  This  criti- 
cism of  the  instruction  is  not  tenable,  we  think,  because  the  trial  court 
immediately  explained  the  meaning  of  that  part  of  the  charge  which  is 
last  quoted;  saying  to  the  jury,  in  substance,  that  it  meant  mereh 
this:  That  the  plaintiff  was  not  required  to  prove  by  direct  evidence 
that  the  executive  officers  had  knowledge  of  the  practice  of  the  com- 
pany's agents,  and  that,  if  the  plaintiff  had  shown  that  the  course  of 
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business  was  such  that  a  reasonably  prudent  man  ought  to  have 
known  what  the  practice  or  course  of  business  on  the  part  of  the  com- 
pany's agents  was,  such  e\idence  was  sufficient  to  warrant  a  finding 
that  the  executive  officers  did  in  fact  have  knowledge  of  the  practice. 
As  thus  modified  and  explained,  we  think  that  the  instruction  given 
was  substantially  right.  The  jury  might  well  be  left  to  infer  that 
the  executive  officers  of  the  company  were  acquainted  with  the  prac- 
tice of  its  agents,  if,  in  view  of  the  course  of  dealing  and  method  of 
transacting  business,  in  the  exercise  of  a  reasonable  supervision  over 
the  company's  affairs,  they  would  have  known  it. 

Complaint  is  further  made  by  the  defendant  company  that  the  trial 
court  erred  in  excluding  from  the  jury  a  pamphlet  entitled  "Instruc- 
tions t6  Agents/'  which  purported  to  have  been  compiled  by  it  in  the 
year  1891.  This  pamphlet  was  attached  to  a  deposition  which  was 
read  in  evidence  by  the  defendant,  and  was  offered,  as  we  shall  as- 
sume, for  the  purpose  of  showing  that  the  printed  instructions  issued 
by  the  defendant  to  its  agents  did  not  permit  them  to  accept  overdu^ 
premiums  without  exacting  a  written  certificate  or  guaranty  of  good 
health,  signed  by  the  insured.  It  may  be  conceded  that  the  pamphlet 
had  a  tendency  to  prove  that  such  were  the  company's  printed  instruc- 
tions, but  there  are  several  reasons,  we  think,  why  the  exclusion  of 
this  pamphlet  cannot  be  regarded  as  a  material  error.  In  the  first 
place,  the  pamphlet  contained  the  same  directions  to  agents,  requir- 
ing them  to  obtain  a  written  guaranty  of  good  health  in  case  of  the 
payment  of  an  overdue  premium,  that  were  printed  on  the  back  of  the 
renewal  receipts  heretofore  mentioned,  which  were  already  in  evi- 
dence. The  proof  therefore  was  merely  cumulative  in  its  character. 
In  the  second  place,  two  witnesses  testified  for  the  defendant,  and 
without  objection,  to  substantially  all  the  facts  which  the  printed  in- 
structions tended  to  establish.  But  a  more  conclusive  reason  why 
the  exclusion  of  the  pamphlet  cannot  be  regarded  as  a  material  error 
is  found  in  the  fact  that  for  the  purpose  of  establishing  that  the 
agents  of  the  company  had  power  to  accept  overdue  premiums,  in 
their  discretion,  without  exacting  a  guaranty  of  good  health,  the 
jdaintiff  relied  exclusively  upon  proof  of  their  actual  practice  in  that 
regard,  as  shown  by  their  reports  to  the  home  office,  and  the  pamphlet 
had  no  tendency  to  disprove  the  practice  in  question.  The  defendant 
could  not  avoid  the  necessary  effect  of  knowingly  permjitting  its 
agents,  for  a  considerable  period,  to  accept  overdue  premiums  with- 
out taking  health  certificates,  by  showing  that  its  printed  instructions 
did  not.  authorize  such  a  practice.  Its  acents  could  acquire  the 
power  in  question  by  exercising  it  for  a  considerable  period  with  the 
knowledge  of  the  executive  officers  of  the  company,  as  well  as  by 
printed  or  written  instructions. 

There  are  some  other  alleged  errors  enumerated  in  the  lengthy 
written  argument  with  which  we  have  been  favored  by  counsel  for 
the  defendant  company,  but  the  questions  of  law  which  they  present 
are  subordinate  to  those  heretofore  discussed,  and  are  in  effect  decided 
by  what  has  already  been  siiid.  We  find  no  error  in  the  record 
which  would  warrant  a  reversal,  and  the  judgment  below  is  therefore 
affirmed. 
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(38  Fed.  446.) 

DOOLEY  V.  PEASB, 

(CIrcnIt  Court  of  Appeals,  Seventh  Circuit    July  26,  1898.) 

No.  472. 

1.  Appeal  and  Error— Review— Special  Findings  of  Fact. 

Wliether  a  special  finding  of  fact  made  by  the  circuit  court  Is  In  ac- 
cordance with  the  preponderance  of  the  evidence,  cannot  be  considered  od 
a  writ  of  error. 
8.  Same- Mixed  Questions  of  Law  and  Fact. 

The  decision  of  a  circuit  court  on  a  mixed  question  of  law  and  fact  cannot 
be  reviewed  on  a  writ  of  error. 
8.  Sale— Validity— Change  of  Possession. 

A  sale  of  personalty,  not  followed  by  open  and  visible  or  notorious 
change  of  possession  or  ownership,  ii  void,  under  the  law  of  Illinois,  aa 
against  creditors  of  the  seller. 

In  Error  to  the  Circuit  court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

Counsel  for  plaintiff  in  error  submitted  on  brief. 
Lockwood  Honore,  for  defendant  in  error. 

Before  WOODS  and  SHOWALTER,  Circuit  Judges,  and  BUNN^ 
District  Judge. 

WOODS,  Circuit  Judge.  This  was  an  action  of  trespass  by  the 
plaintiff  in  error,  Michael  F.  Dooley,  as  receiver  of  the  First  National 
Bank  of  Willimantic,  Conn.,  against  the  defendant  in  error,  Jame» 
Pease,  charging  him  with  having  forcibly  seized  and  carried  away 
a  stock  of  goods  in  store  at  Nos.  213  and  215  Fifth  avenue,  in  the 
city  of  Chicago.  The  defendant  pleaded  the  general  issue,  under 
which  it  was  agreed  that  all  defenses,  of  whatever  nature,  might 
be  proved  as  if  specially  pleaded;  and  by  stipulation  in  writing  a 
jury  was  waived,  and  the  court  made  a  special  finding  of  facts,  upon 
which  it  pronounced  the  defendant  not  gnilty,  and  gave  judgment 
accordingly.  Error  is  assigned  to  the  effect  that  the  judgment  is  not 
supported  by  the  facts  found. 

The  special  finding  is  made  of  great  length  by  the  statement  of 
many  facts  which,  though  relevant  and  important,  are  evidentiary 
only  of  the  ultimate  facts  found.  For  the  present  purpose  a  short 
statement  will  be  suflScient:  At  the  time  of  the  alleged  trespass 
(May  20,  1895)  the  defendant,  Pease,  was  the  sheriff  of  Cook  county, 
111.  He  seized  the  goods  by  virtue  of  a  writ  of  attachment  for 
the  sum  of  |14,786.53,  issued  out  of  the  circuit  court  of  Cook 
county  against  the  Natchaug  Silk  Company,  a  corporation  of  Con- 
necticut; and  four  days  later  he  levied  on  the  goods  another 
attachment  out  of  the  same  court,  against  the  same  company,  for  a 
sum  exceeding  |8,000.  The  validity  of  the  writs  under  which  the 
seizure  was  made  is  not  questioned.  .  The  dispute  is  over  the  owner- 
ship of  the  goods  at  the  time  of  the  seizure.  They  had  belonged  to 
the  attachment  defendant,  the  Natchaug  Silk  Company,  prior  to 
and  on  April  25,  1895;    and  the  point  of  dispute  is  whether  the 
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instmment  of  sale  that  day  executed  in  the  name  of  the  company 
by  its  president  was  valid  and  effective  to  transfer  title  to  the  plain- 
tiff in  error,  as  receiver  of  the  First  National  Bank  of  Willimantic, 
Conn.  The  validity  of  that  instrimient  is  denied  on  several  grounds. 
The  first  is  that  the  president  of  the  company  was  without  authority 
to  make  the  sale.  Upon  this  jwint  the  court  found,  as  a  fact,  and 
also  as  a  matter  of  legal  conclusion,  that  the  president  of  the  com- 
pany had  no  authority  to  make  the  sale,  and  seems  to  have  placed 
its  decision  of  the  case  mainly  upon  that  ground.  It  is  insisted  that 
certain  facts  specifically  stated  in  the  finding  require  the  contrary 
conclusion.  The  facts  chiefly  relied  on  are  that  the  president  of  the 
company  had  also  been  made  its  general  manager;  that,  as  presi- 
dent, he  was  empowered  by  a  by-law  of  the  corporation  to  "perform 
all  duties  especially  required  of  him  by  the  statute  laws  of  this 
state  [Connecticut],  but  his  charge  of  the  executive  business  of  the 
company  shall  be  subject  to  the  control  of  the  directors";  and  that 
by  an  amendment  of  the  by-laws  a  general  manager  was  to  be  chosen 
annually,  who  should  **have  entire  charge  of  the  business  and  affairs 
of  the  said  company,  subject  to  the  order  and  approval  of  the  board 
of  directors.''  On  the  authority  of  Dooley  v.  Hadden,  38  U.  S.  App. 
651,  20  C.  0.  A.  494,  and  74  Fed.  729,  Scudder  v.  Anderson,  54  Mich. 
322,  19  N.  W.  775,  and  especially  of  Lewis  v.  Manufacturing  Co.,  56 
Conn.  25, 12  Atl.  637,  it  is  insisted  that  the  power  of  general  manage- 
ment so  given  to  the  president  of  the  company  included  the  power 
to  pay  the  debts  of  the  company  by  the  application  of  any  portion 
or  all  of  its  personal  property.  Manifestly,  however,  such  a  ques- 
tion is  not  one  of  law,  purely,  but  also  of  fact,  dependent  upon  the 
circumstances  of  each  case.  The  cases  mentioned,  it  is  to  be  as- 
sumed, were  decided  correctly  upon  the  proofs  adduced.  In  this 
case  the  court  found  the  fact  to  be  that  the  sale  was  unauthorized, 
and  had  never  been  ratified,  by  the  company;  and  there  are  many 
circumstances  and  evidentiary  facts  set  forth  in  the  special  finding 
which  tend  to  support  the  conclusion, — the  chief  being  that  the 
debtor  company  was  at  the  time  absolutely  insolvent  and  on  the 
verge  of  suspending  business,  and  that,  without  the  sanction  of  any 
other  oflBcer  or  member  of  the  company,  the  president,  knowing  the 
situation,  made  this  sale,  and  others,  covering  the  entire  property 
of  the  company,  to  particular  creditors,  for  the  purpose  of  prefer- 
ring them  over  other  creditors.  WTiether  the  finding  of  the  court 
upon  this  question  was  according  to  the  preponderance  of  the  evi- 
dence is  a  question  which  this  court  cannot  consider.  Besides  the 
provision  in  section  1011  of  the  Revised  Statutes,  that  "there  shall 
be  no  reversal  ♦  ♦  ♦  upon  a  writ  of  error  ♦  ♦  ♦  for  any 
error  of  fact,"  it  is  well  settled  that  under  sections  649  and  700  the 
right  of  review,  when  judgment  has  been  rendered  upon  a  s{}ecial 
finding,  extends  only  to  "the  rulings  of  the  court  in  the  progress  of 
the  trial,"  and  to  "the  determination  of  the  sufliciency  of  the  facts 
proved  to  support  the  judgment."  Tbe  cases  on  the  subject  in  the 
supreme  court  and  in  the  circuit  courts  of  appeals  are  numerous. 
See  Fourth  Nat.  Bank  of  St.  Louis  v.  City  of  Belleville,  53  U.  S. 
App.  28,  27  C.  C.  A.  674,  and  83  Fed.  675;  Smiley  v.  Barker,  55  U.  S. 
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App.  125,  28  C.  C.  A.  9,  and  83  Fed.  684;  Stanley  v.  Supervisors,  121 
U.  S.  535,  7  Sup.  Ct.  1234;  Hathaway  v.  Bank,  134  U.  S.  494,  10  Sup. 
Ct.  608;  St.  Louis  v.  Rutz,  138  U.  S.  226,  11  Sup.  Ct.  337.  In  Runkle 
V.  Burnham,  153  U.  S.  216,  14  Sup.  Ct.  837,  it  is  said  that  ^'findings 
of  fact  made  by  the  court  below  are  binding  here,  if  there  be  any 
evidence  to  support  them."  It  necessarily  follows,  and  has  often 
been  decided,  that  a  mixed  question  of  law  and  fact  cannot  be  re- 
viewed on  a  writ  of  error.  Dennistown  v.  Stewart,  18  How.  565; 
JeweU  V.  Knight,  123  U.  S.  426,  8  Sup.  Ct.  193;  Smith  v.  Craft,  123 
U.  S.  436,  8  Sup.  Ct.  196;  Burnham  v.  Railway  Co.,  46  U.  S.  App. 
670,  23  C.  C.  A.  677,  and  78  Fed.  101.  When  the  trial  is  by  jury, 
the  law  part  of  such  mixed  questions  may  be  saved  for  review  on 
exceptions  to  the  rulings  of  the  court.  Norris  v.  Jackson,  9  Wall. 
125.  But,  if  a  party  sees  fit  to  waive  a  juiy  in  a  case  involving  a 
question  of  that  kind,  he  puts  it  beyond  his  power  to  challenge  the 
court's  finding,  unless  he  may  chance  to  be  able  to  do  so  upon  an 
exception  to  a  ruling  during  the  progress  of  the  trial.  For  instance, 
if  the  issue  be  negligence,  which  rarely  is  resolved  into  a  pure 
question  of  law,  a  special  finding  of  the  ultimate  fact  either  way 
cannot  be  overthrown  by  force  of  merely  evidentiary  facts  stated  in 
the  finding,  however  strong;  and  so,  here,  the  finding  that  the  sale 
was  unauthorized,  and  had  not  been  ratified,  cannot  be  impeached  on 
the  strength  of  the  circumstances  stated  tending  to  show  the  contrary. 
The  sale,  made  as  it  was  without  authority,  did  not  pass  title,  and 
the  goods  were  therefore  subject  to  seizure  by  virtue  of  the  writs 
of  attachment 

Another  ground  on  which  the  sale  was  clearly  invalid  is  the  find- 
ing of  the  court  that  the  sale  was  not  followed  by  an  open  or  visible 
or  notorious  change  of  possession  or  ownership  unless,  as  matter  of 
law,  the  facts  stated  in  the  finding  constituted  sufficient  information 
to  the  public  of  the  change.  The  facts  so  stated  were  evidentiary 
only,  and,  instead  of  being  conclusive  of  publicity,  tended  rather  to 
show  intentional  concealment.  They  were  certainly  sufficient,  even 
if  we  were  required  to  look  into  the  evidence,  to  support  the  finding 
of  the  ultimate  fact.  The  sale  w^as  therefore  void,  under  the  law  of 
niinois,  which  "will  not  permit  the  owner  of  pergonal  property  to 
sell  it,  and  still  continue  in  the  possession  of  it."  Green  v.  Van 
Buskirk,  7  Wall.  139;  Her\ey  v.  Locomotive  Works,  93  U.  S.  664; 
Martin  v.  Duncan,  156  111.  274,  41  N.  E.  43;  Harkness  v.  Russell, 
118  U.  S.  663,  7  Sup.  Ct.  51;  Pullman's  Palace-Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18,  11  Sup.  Ct  876.  It  is  urged  that  while  tiie 
federal  courts  follow  the  rule  of  the  state,  that  a  transfer  of  per- 
sonal property,  where  the  vendor  is  permitted  to  remain  in  pos- 
session, is  fraudulent  and  void  as  to  creditors,  the  federal  courts 
are  not  bound  to  give  heed  to  ilie  opinions  of  the  supreme  court  of 
Illinois  upon  matters  of  fact,  and  that  what  will  constitute  a  suf- 
ficient change  of  possession  must  necessarily  be  determined  upon  the 
facts  of  each  case.  That  may  be  conceded;  but  the  court  here 
having  determined  the  fact  against  the  appellant,  whether  according 
to  the  weight  of  the  evidence  or  not,  the  finding,  by  the  authorities 
already  cited,  cannot  be  reviewed. 
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There  are  other  propositions  embraced  in  the  finding,  which,  it 
is  urged,  are  sufficient  to  support  the  judgment  rendered,  but  thej 
need  not  be  considered.     The  judgment  is  affirmed. 


(88  Fed.  449.) 

CITY  OF  SOUTH  ST.  PAUL  v.  LAMPRECHT  BROS.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    June  27,  1898.) 

No.  1,043. 

1.  Validity  op  Statutes— Subjects  Expressed  in  Title. 

A  constitutional  provision  that  no  law  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  Its  title,  does  not  preyent  the  legis- 
lature from  Inserting  in  an  act  any  proyision  which  is  germane  to  the 
general  subject  to  which  the  act  relates.  It  is  only  intended  to  prevent 
surreptitious  legislation,  and  the  union  in  the  same  act  of  incongruous 
matters,  having  no  natural  relation  to  each  other,  or  to  the  general  subject 
with  which  the  act  deals. 

2,  Same— Act  Amending  Municipal  Charter. 

An  act  revising  and  amending  the  charter  of  a  city  located  on  the 
bank  of  a  large  river  is  not  obnoxious  to  a  constitutional  provision  limiting 
legislative  measures  to  one  subject,  merely  because  It  authorizes  the  mu- 
nicipality, among  other  things,  to  i3sue  bonds  to  defray  the  cost  of  a  rail- 
road and  wagon  bridge  across  the  river. 
8.  Municipal  Bonds— Recitals— Bona  Pidb  Purchasers. 

The  Issuance  of  bonds  containing  the  representation  that  they  are  "au- 
thorized by"  a  certain  act  of  the  legislature  estops  the  municipality  from 
tendering  proof,  as  against  a  bona  fide  purchaser,  that  they  were  not  so 
authorized,  and  that  certain  requisite  preliminary  steps  were  not  in  fact 
taken. 
4b  Same— Acthoritt  to  Construct  Bridge. 

A  charter  provision  authorizing  a  city  situated  on  one  bank  of  a  river 
to  issue  bonds  to  aid  "in  defraying  the  cost  and  expense  of  constructing 
a  combination  railroad  and  wagon  bridge"  is  sufficient  authority  for  issu- 
ing bonds  to  aid  in  building  such  a  bridge  across  the  river  in  question, 
though  part  of  the  bridge  will  necessarily  be  outside  the  corporate  limits. 
6.  Same— Bona  1<*ide  Purchasers. 

A  purchaser  in  the  open  market  of  municipal  bonds  purporting  to  have 
been  issued  to  aid  in  constructing  a  bridge  across  a  navigable  river  is 
entitled  to  presume  that  the  secretary  of  war  had  approved  the  proposed 
location  of  the  bridge. 

0,  Same— Maturity  of  Bonds. 

Under  a  charter  provision  authorizing  the  issuance  of  bonds  "payable 
at  such  times  not  to  exceed  30  years"  as  may  be  determined,  the  bonds 
are  not  void  when  they  run  30  years  from  the  time  they  first  begin  to 
bear  interest,  though  this  is  more  than  30  years  from  the  time  they  were 
executed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota- 
Albert  Schaller,  for  plaintiff  in  error. 
O.  M.  Metcalf  and  Henry  C.  James,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  SHIRAS, 
District  Judge. 

THAYER,  Circuit  Judge.    This  was  an  action  on  coupons  detach- 
ed from  74  municipal  bonds  which  were  issued  by  the  city  of  South 
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St  Paul  in  the  year  1891,  to  aid  in  defraying  the  cost  of  constructing 
a  railroad  aild  wagon  bridge  across  the  Mississippi  river,  on  which 
said  city  is  located.  The  case  was  tried  in  the  circuit  court  on 
a  written  stipulation  waiving  a  jury,  and  the  trial  judge  made  a  spe- 
cial finding  of  facts.  The  questions  to  be  considered,  therefore,  are 
those  which  were  raised  during  the  trial  by  exceptions  to  the  admis- 
sion and  exclusion  of  evidence,  or  such  as  are  comprehended  by  the 
general  inquiry  whether  the  facts  found  by  the  trial  judge  are  suf- 
ficient to  sustain  the  judgment  Searcy  Co.  v.  Thompson,  27  U.  S. 
App.  715,  13  0.  0.  A.  349,  and  66  Fed.  92.  We  will  consider  them 
mainly  in  the  order  in  which  they  have  been  discussed  by  counseL 

The  first  proposition  to  be  noticed  is  the  contention  of  tiie  defendant 
city  that  the  bonds  from  which  the  coupons  were  detached  were  is- 
sued without  authority  of  law,  and  are  therefore  void.  On  April  23, 
1891,  the  legislature  of  the  state  of  Minnesota  passed  an  act  entitled 
"An  act  to  amend  *An  act  to  incorporate  the  city  of  South  St  Paul,' 
as  amended  by  the  several  acts  amendatory  thereof,  and  to  authorize 
said  city  to  issue  bonds  for  various  purposes."  Sp.  Laws  Minn.  1891, 
p.  674,  c.  58.  This  act  altered  various  provisions  of  the  law  under 
and  by  virtue  of  which  the  city  of  South  St.  Paul  had  been  incor- 
porated, and  was  in  the  nature  of  a  revision  of  the  existing  city  char- 
ter. All  the  provisions  of  the  act  related  to  the  powers  which  the 
city  might  exercise,  or  to  the  mode  and  manner  of  their  execution. 
The  eighteenth  section  of  said  act  was  as  follows: 

'•The  common  council  Is  hereby  authorized  to  issue  the  bonds  of  said  city 
for  the  purpose  of  aiding  in  defraying  the  cost  and  expense  of  constructing  a 
combination  raUroad  and  wagon  bridge,  or  both,  as  may  be  determined  here- 
after, to  an  amount  not  to  exceed  seventy-flve  thousand  dollars  ($75,000.00). 
to  be  issued  in  such  denominations  and  payable  at  such  times  not  to  exceed 
thirty  (30)  years,  and  at  such  rate  of  interest  not  to  exceed  six  (6)  per  cent 
per  annum,  and  at  such  place  as  may  be  determined." 

It  was  then  provided,  in  substance,  that,  before  the  bonds  should  be 
issued,  the  common  council,  by  a  three-fourths  vote  of  all  its  mem- 
bers, should  agree  upon  a  "proposal  or  plan"  for  constructing  the 
bridge  which  should  embody  an  estimate  of  its  total  cost;  that  the 
proposition  to  issue  bonds  should  be  submitted  to  a  popular  vote  of 
the  electors  of  the  city,  at  a  special  election,  and  receive  the  approval 
of  a  majority  of  the  electors  voting  at  such  election  before  the  bonds 
were  issued;  and  that  such  election  should  be  called  within  60  days 
after  the  adoption  by  the  council  of  the  proposal  or  plan  for  building 
the  bridge. 

It  is  claimed  by  counsel  for  the  city,  as  we  understand,  that,  because 
the  aforesaid  act  contained  a  provision  conferring  power  to  issue  bonds 
for  the  construction  of  a  bridge,  it  embraced  more  than  one  subject, 
and  was  therefore  obnoxious  to  section  27,  art  4,  of  the  constitution 
of  the  state  of  Minnesota,  which  declares  that  "no  law  shall  embrace 
more  than  one  subject  which  shall  be  expressed  in  its  title."  This 
contention,  we  think,  is  based  upon  a  misconception  of  the  meaning 
and  purpose  of  the  constitutional  provision  in  question.  It  was  not 
adopted  to  prevent  the  legislature  from  inserting  in  an  act  any  pro- 
vision which  is  germane  to  the  general  subject  to  which  the  act  re- 
lates, but  to  prevent  surreptitious  legislation,  and  the  union  in  the 
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same  act  of  incongruoos  matters,  which  have  no  natural  relation  to 
each  other,  or  to  5ie  general  subject  with  which  an  act  deals.  City 
of  Omaha  v.  Union  Pac.  Ry.  Co.,  36  U.  a  App.  615, 623,  20  C.  C.  A.  219, 
and  73  Fed.  1013;  Travelers'  Ins.  Co.  v.  Township  of  Oswego,  19  U. 
S.  App.  321,  332,  7  C.  C.  A.  669,  and  59  Fed.  58;  Tabor  v.  Bank,  27 
U.  S.  App.  Ill,  10  C.  C.  A.  429,  and  62  Fed.  383;  Johnson  v.  Har- 
rison, 47  Minn.  575,  577,  50  N.  W.  923;  Montclair  v.  Ramsdell,  107 
U.  S.  147,  2  Sup.  Ct.  391;  Cooley,  Const.  Lim.  (6th  Ed.)  pp.  169-172, 
and  cases  there  cited. 

This  provision  of  the  constitution  ought  not  to  receive  a  narrow  or 
technical  construction,  which  will  embarrass  legislation  by  making 
laws  unnecessarily  restrictive  in  their  scope  and  operation ;  but,  like 
all  provisions  of  the  organic  law,  it  should  be  fairly  and  liberally  in- 
terpreted and  enforced,  so  that  it  will  serve  to  prevent  the  abuses  at 
which  it  was  aimed,  without  placing  unnecessary  restraints  upon 
legislative  action.  An  act  like  the  one  now  in  hand,  which  revises 
and  amends  the  charter  of  a  city  located  on  the  bank  of  a  large  river, 
is  certainly  not  obnoxious  to  a  constitutional  provision  limiting  legis- 
lative measures  to  one  Fcibject,  merely  because  the  act  authorizes  the 
municipality,  among  other  things,  to  issue  bonds  for  the  purpose  of 
defraying  the  cost  of  a  railroad  and  wagon  bridge  across  such  river. 
A  provision  of  that  kind  has  a  natural  and  an  obvious  relation  to  the 
general  subject,  to  which  the  attention  of  the  legislature  was  for  the 
time  being  addressed,  and  for  that  reason  such  a  provision  must  be 
pronounced  germane  to  the  general  purpose  of  the  act  We  have  no 
doubt  that  the  act  of  April  23,  1891,  would  be  pronounced  valid  by 
the  courts  of  Minnesota.  City  of  St.  Paul  v.  Colter,  12  Minn.  41,  50 
(Gil.  16);  City  of  Winona  v.  School  Dist.  No.  82,  40  Minn.  13,  41  N. 
W.  539;  Boyle  v.  Vanderhoof,  45  Minn.  31,  47  N.  W.  396;  Johnson 
V.  Harrison,  47  Minn.  575,  50  N.  W,  923;  State  v.  La  Vaque,  47  Minn. 
106,  49  N.  W.  525;  Willis  v.  Mabon,  48  Minn.  140, 155,  50  N.  W.  1110. 

A  variety  of  other  questions  are  suggested  in  the  brief  of  counsel 
for  the  city,  and  have  been  argued  at  some  length,  which,  for  the 
sake  of  brevity,  may  be  disposed  of  collectively.  It  is  contended,  in 
substance,  that  the  act  of  April  23,  1891,  did  not  authorize  an  issue 
of  bonds  to  build  a  bridge  like  the  one  involved  in  the  case  at  bar, 
Which  was  partly  outside  of  the  corporate  limits  of  the  city;  that  it 
did  not  warrant  the  issuance  of  bonds  to  build  a  bridge  across  a  navi- 
gable stream  unless  the  consent  of  the  secretary  of  war  to  the  pro- 
posed location  of  the  bridge  had  been  obtained;  that  the  common 
council  did  not  adopt  a  proposal  or  plan  for  building  the  bridge,  with- 
in the  fair  intent  and  meaning  of  the  act  of  April  23, 1891,  before  the 
bonds  in  controversy  were  issued;  that  the  proposal  or  plan,  such  as 
it  w^as,  contained  no  estimate  of  the  cost  of  the  structure;  that  the 
original  resolution  of  the  council  adopting  such  proposal  or  plan,  if 
the  same  was  adopted  by  the  council,  was  never  signed  by  the  mayor 
of  the  city,  as  it  should  have  been  to  become  operative;  that  William 
Thuet,  who  signed  the  bonds  as  comptroller  of  the  city,  was  not  nt  the 
time  a  city  oflicer;  that  no  valid  election  was  held  to  obtain  authority 
from  the  electors  to  issue  the  bonds;  and  that  the  provisions  of  the 
charter  of  the  city  of  South  St.  Paul  relative  to  the  signing  and  publi- 
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cation  of  ordinances  and  resolutions  were  not  followed  in  so  far  as 
the  ordinances  and  resolutions  relating  to  the  issuance  of  the  bonds 
in  suit  were  concerned. 

It  is  to  be  observed,  however,  that  some  of  the  assumptions  of  fact 
contained  in  the  foregoing  propositions  are  contrary  to  the  special 
finding  which  was  made  by  the  trial  judge.  The  trial  judge  found, 
among  other  things: 

"That  the  common  council  of  South  St.  Paul,  by  a  vote  of  more  than 
three-fourths  of  all  its  members,  agreed  to  adopt,  and  did  adopt,  on  or  about 
May  7,  1801,  a  proposal  or  plan  for  building  a  combination  railroad  and  wagon 
bridge  across  the  Mississippi  river,  at  or  near  South  St.  Paul,  which  proposal 
or  plan  stated  the  plan  and  specifications  for  constructing  said  bridge,  to- 
gether with  an  estimate  of  the  total  cost  thereof,  and  that  on  the  same  date 
said  common  oouucil  of  South  St.  Paul  determined  to  submit  to  the  qualified 
electors  of  said  city  the  proposition  of  issuing  the  bonds  described  in  the  com- 
plaint, in  aid  of  said  bridge,  and  gave  due  notice  to  the  qualified  electors 
that  an  election  would  be  held  in  the  several  election  districts  to  determine 
the  question  whether  the  said  bonds  should  be  issued,  and  that  an  election 
was  accordingly  held  on  the  28th  day  of  May,  185)1,  at  which  time  a  majority 
of  the  qualified  electors  voting  at  said  election  voted  in  favor  of  issuing  said 
bonds;  •  •  •  that  thereafter,  on  May  28.  1891,  at  a  meeting  duly  held, 
the  common  council  of  the  city  of  South  St.  Paul  adopted  a  rescflution  of 
which  Exhibit  B  (the  same  being  a  resolution  authorizing  the  Issuance  of 
the  bonds  in  suit)  attached  to  the  answer  is  a  true  copy,  and  that  the  same 
was  duly  signed  by  the  mayor;  •  •  •  that  "William  Thuet  was  on  the 
29th  day  of  May,  1891,  the  city  comptroUer  of  the  city  of  South  St.  Paul; 
♦  •  •  that  the  plaintiff  purchased  the  coupons  described  In  the  complaint 
before  maturity,  ♦  •  •  and  in  the  open  market,  and  is  a  bona  fide  holder 
thereof." 

Inasmuch  as  the  findings  by  the  trial  judge  are  not  open  to  dispute 
in  this  court,  but  must  be  accepted  as  conclusive  (Insurance  Co.  of 
North  America  v.  International  Trust  Co.,  36  U.  S.  App.  291,  302,  303, 
17  0.  C.  A.  616,  and  71  Fed.  88),  it  follows  that  several  of  the  conten- 
tions above  mentioqed  are  without  merit.  But,  if  such  was  not  the 
case,  it  is  nevertheless  true,  we  think,  that  the  defendant  city  is 
estopped  in  this  action  from  asserting  the  invalidity  of  the  bonds  on 
any  of  the  grounds  last  above  indicated,  by  the  recital  which  the  bonds 
contained,  and  by  the  finding  of  the  trial  court  that  the  plaintiff  pur- 
chased the  coupons  in  suit  before  maturity  in  the  open  market,  and  is 
a  bona  fide  holder  thereof.     The  recital  last  referred  to  is  as  follows: 

**This  bond  is  one  of  a  series  of  seventy-five  bonds,  issued  to  aid  in  buUdlng 
A  bridge,  and  authorized  by  act  of  the  legislature  of  the  state  of  Minnesota, 
at  a  session  thereof  held  in  the  year  1891,  and  in  compliance  with  a  resolution 
of  the  common  council  of  the  city  of  South  St.  Paul,  at  a  regular  meeting 
thereof,  held  May  28,  1891;  and,  to  the  payment  of  this  bond  and  interest 
thereon,  the  faith  and  credit  of  the  city  of  South  St.  Paul  are  irrevocably 
pledged." 

The  bonds  were  signed  by  the  mayor  of  the  city  of  South  St.  Paul 
They  were  attested  by  the  city  clerk,  countersigned  by  the  city  comp- 
troller, and  bore  the  imprint  of  the  corporate  seal.  It  was  a  part  of 
the  official  duty  of  these  officers  to  execute  and  deliver  the  bonds, 
and,  before  doing  so,  to  ascertain  and  determine  whether  all  of  the 
antecedent  conditions  prescribed  by  the  act  under  which  they  were 
issued,  such  as  the  adoption  of  a  proposal  or  plan,  the  holding  of  a 
lawful  election,  and  the  passage  of  proper  resolutions  or  ordinances, 
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had  been  duly  performed.  Under  these  circumstances,  the  fact  that 
bonds  were  issued  containing  a  representation  that  they  were  "au- 
thorized by  act  of  the  legislature  of  the  state  of  Minnesota  at  a  session 
thereof  held  in  the  year  1891"  estops  the  municipality  from  tendering 
proof,  as  against  a  bona  fide  holder  of  the  securities,  that  they  were 
not  so  authorized,  and  that  certain  preliminary  action  necessary  to 
validate  the  bonds  had  not  in  fact  been  taken.  A  power  having  been 
vestt^  in  the  city,  by  the  act  to  which  reference  is  made  in  the  bond, 
to  issue  such  obligations  for  the  purpose  therein  expressed,  an  inno- 
cent purchaser  was  entitled  to  rely  on  the  representation  that  they 
were  authorized  by  the  act,  the  same  being  a  representation,  in  sub- 
stance, that  all  antecedent  conditions  named  in  the  act  had  been 
duly  performed.  City  of  Huron  v.  Second  Ward  Sav.  Bank,  30  C.  C. 
A.  38,  86  Fed.  272;  National  Life  Ins.  Co.  of  Montpelier  v.  Board  of 
Education  of  Huron,  27  U.  S.  App.  244,  26(5,  10  C.  C.  A.  (537,  and  62 
Fed.  778;  E.  H.  Rollins  &  Sons  v.  Board  of  Com'rs,  49  U.  S.  App.  399, 
26  C.  C.  A.  91,  and  80  Fed.  692;  School  Dist.  v.  Stone,  106  U.  S.  183, 
187,  1  Sup.  Ct.  84;  Town  of  Colloma  v.  Eaves,  92  U.  S.  484;  Commis- 
sioners V.  Bolles,  94  U.  S.  104;  County  Com'rs  v.  Beal,  113  U.  S.  227, 
238,  239,  5  Sup.  Ct.  433;  Cairo  v.  Zane,  149  U.  S.  122,  13  Sup.  Ct.  803; 
EvansviUe  v.  Dennett,  161  U.  S.  434,  443,  16  Sup.  Ct.  613;  Commis- 
sioners V.  Block,  99  U.  S.  686;  San  Antonio  v.  Mehaffy,  96  U.  S.  312. 

With  respect  to  the  claim  that  the  bonds  in  controversy  were  in- 
valid because  the  bridge  as  projected  did  not  lie  wholly  within  the 
corporate  limits  of  the  city  of  South  St.  Paul,  and  that  they  were  fur- 
ther affected  by  the  fact  that  at  the  date  of  their  issue  the  secretary 
of  war  had  not  fixed  the  exact  location  of  the  structure  or  approved 
of  the  proposed  location,  it  may  be  said,  in  this  connection,  that 
neither  of  these  considerations  can  be  held  to  have  impaired  the 
validity  of  the  bonds.  Such  considerations  could  in  no  event  impair 
their  validity  in  the  hands  of  an  innocent  purchaser  for  value.  The 
power  to  issue  bonds,  which  was  granted  by  section  18  of  the  act 
of  April  23,  1891,  was  doubtless  conferred  for  the  express  purpose  of 
enabling  the  city  to  aid  in  the  construction  of  a  bridge  across  the 
Mississippi  river,  a  part  of  which  structure  would  necessarily  be  on 
the  opposite  or  east  bank  of  the  river,  and  outside  of  the  city  limits; 
and  the  bridge  so  had  in  view  was  of  as  great  advantage  to  the  city  as 
it  would  have  been  if  located  wholly  within  the  corporate  boundaries. 
Ample  authority  is  found  in  the  act  for  the  construction  of  the  bridge 
now  in  question. 

We  are  also  of  opinion  that  a  purchaser  of  the  bonds  in  the  open 
market  was  not  bound  to  inquire  whether  the  secretary  of  war  had  ap- 
proved of  the  proposed  location  of  the  bridge  on  account  of  which 
they  purported  to  have  been  issued.  The  congress  of  the  United 
States  had  authorized  the  bridging  of  the  Mississippi  river  with  a  rail- 
road, wagon,  and  foot  passenger  bridge  "at  a  point  suitable  to  the  in- 
terest of  navigation,  *  *  *  at  or  near  the  city  of  South  St.  Paul." 
This  act  was  passed  on  April  2(j,  1890  (26  Stat.  69,  c.  163).  And, 
since  the  city  had  undertaken  to  aid  in  the  construction  of  such  a 
bridge  across  the  river  at  that  point,  it  was  the  duty  of  the  city  au- 
thorities to  obtain  from  the  secretary  of  war  an  approval  of  the  plan 
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of  the  stracture  and  its  proposed  location  before  the  bonds  were  is- 
sued; and  a  purchaser  of  the  bonds  in  the  open  market  was  entitled 
to  presume  from  their  mere  presence  in  the  market  that  this  duty  had 
been  duly  performed,  and  that  such  approval  had  been  obtained. 

The  validity  of  the  bonds  is  also  challenged  on  the  ground  that  they 
were  issued  to  aid  in  the  construction  or  equipment  of  a  railroad,  and 
were  in  excess  of  the  amount  which  could  be  lawfully  issued  for  that 
purpose,  under  section  15,  art.  9,  of  the  constitution  of  the  state  of 
Minnesota.  That  section  of  the  constitution,  in  substance,  limits  the 
sum  which  any  municipal  corporation  may  contribute,  in  the  shape  of 
bonds  or  otherwise,  to  aid  in  the  construction  or  equipment  of  any 
railroad,  to  5  per  centum  of  the  value  of  the  taxable  property  within 
such  corporation,  to  be  ascertained  by  the  last  assessment  on  said 
property  for  state  and  county  taxation  previous  to  incurring  such  in- 
debtedness; and  it  is  assumed,  in  support  of  the  argument  in  behalf 
of  the  city,  not  only  that  the  bonds  in  suit  were  railroad  aid 
bonds,  within  the  meaning  of  the  constitution,  but  also  that  the  bonds 
were  not  issued  until  1894,  when  the  assessment  of  the  city  had  fallen 
to  a  point  which  would  not  warrant  an  issue  of  bonds  to  the  amount 
of  175,000,  that  being  the  amount  which  was  actually  voted  and  is- 
sued. We  are  strongly  disposed  to  conclude  that  bonds  like  those  in- 
volved in  the  present  controversy,  which  were  issued  in  aid  of  building 
a  bridge  over  the  Mississippi  river  that  was  designed  for  the  use  o' 
wagons  and  pedestrians  as  well  as  for  the  transportation  of  railroad 
trains,  should  be  esteemed  bonds  issued  in  aid  of  a  local  improvement, 
and  that  they  were  in  no  proper  sense  "railroad  aid  bonds,"  within  the 
meaning  of  the  constitution.  But,  be  this  as  it  may,  these  bonds  were 
executed  on  May  29, 1891.  The  trial  court  so  found,  and  that  finding 
must  be  regarded  as  conclusive.  The  last  assessment  preceding  that 
date,  according  to  the  statement  of  counsel  for  the  city,  showed  that 
the  aggregate  amount  of  city  property  subject  to  taxation  was  |1,654,- 
343,  which  was  a  sum  more  4iian  sufficient  to  warrant  the  issue 
here  in  question.  The  result  is  that  the  plea  that  the  issue  was  ex- 
cessive, and  in  violation  of  the  constitution,  is,  in  any  event,  untena- 
ble. 

It  is  finally  urged  that  the  bonds  were  void  upon  their  face,  because 
they  did  not  mature  for  more  than  30  years  after  they  were  executed, 
and  for  that  reason  were  not  authorized  by  section  18  of  the  act  of 
April  23, 1891.  The  fact  is,  however,  that  the  bonds  did  not  begin  to 
bear  interest  until  June  1,  1894,  and  they  were  payable  on  that  day 
30  years  thereafter.  This  was  a  substantial  compliance  with  the 
law,  as  has  several  times  been  held,  and  the  bonds  were  not  void,  nor 
the  validity  thereof  in  any  wise  affected,  for  the  reason  last  assigned. 
Township  of  Rock  Creek  v.  Strong,  96  U.  S.  271,  277;  Dows  v.  Town 
of  Elmwood,  34  Fed.  114,  117. 

The  result  is  that  the  record  before  us  discloses  no  error,  and  the 
judgment  of  the  circuit  court  is  therefore  affirmed. 
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(88  Fed.  985.) 

ABILENE  V.  FOLEY.  (Circuit  Court  of  Appeals,  Fifth  Circuit  Febru- 
ary 25,  1897.)  No.  610.  In  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Texas.  T.  J.  Freeman,  Wm.  Alexander,  W.  H. 
Clark,  and  W.  L.  Hall,  for  plaintiff  in  error.  W.  L,  McDonald,  for  defendant 
In  error.     Dismissed  pursuant  to  the  twentieth  rule. 


(88  Fed.  985.) 

ALABAMA  G.  S.  R.  CO.  v.  CARROLL.  (Circuit  Court  of  Appeals,  Fifth 
Circuit.  June  7,  1897.)  No.  516.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  Division  of  the  Northern  District  of  Alabama. 
A.  G.  Smith  and  James  Weatherly,  for  plaintiff  in  error.  Sam.  Will  John 
and  Richard  L.  Brooks,  for  defendant  in  error.  Reversed  and  remanded, 
w\th  directions  to  dismiss  for  want  of  Jurisdiction.  A  petition  for  a  rehear- 
ing having  been  allowed,  the.  opinion  was  on  June  7,  1897,  withdrawn  by 
order  of  the  court.    See  28  C.  C.  A.  207,  84  Fed.  772. 


(88  Fed.  985.) 

AMERICAN  CONST.  CO.  v.  PENNSYLVANIA  CO.  FOR  INS.  ON  LIVES 
AND  GRANTING  ANNUITIES.  (Circuit  Court  of  Appeals,  Fifth  Circuit 
April  20,  1897.)  No.  520.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Florida.  H.  Bisbee  and  C.  D.  lUnehart, 
for  appellant  J.  C.  Cooper,  for  appellee.  Dismissed  pursuant  to  the  twen- 
tieth rule. 


(87  Fed.  1004.) 

CALDWELL  et  al.  v.  ALLEN  et  al.  (Circuit  Court  of  Appeals,  Fifth  Cir- 
cuit May  21,  1898.)  No.  726.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Alabama.  Caldwell  &  Johnston,  In  pro. 
per.  Cabiness  &  Weakley,  for  defendants  in  error.  Dismissed,  per  stipula- 
tion. 


(87  Fed.  1004.) 

CALIFORNIA  REDWOOD  CO.  v.  LITLE.  (Circuit  Court  of  Appeals,  Ninth 
Circuit  May  3,  1898.)  No.  403.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  California.  Page,  McCutchen  & 
Eells,  for  appellant.  Barclay  Heiiloy  and  S.  V.  Costello,  for  appellee.  Before 
GILBERT  and  ROSS,  Circuit  Judges,  and  IIAWLEY,  District  Judge. 

HAWLEY,  District  Judge.  This  case  presents  substantially  the  same  q^^es- 
tions  that  were  involved  in  Mortgage  Co.  v.  Hopper,  12  C.  C.  A.  21)3.  04  Fed. 
553,  559.  We  are  asked  to  review  the  question  relative  to  the  rights  of  bona 
fide  purchasers,  for  value,  before  the  issuance  of  a  patent.  We  adhere  to  the 
views  expressed  upon  this  point  in  the  Hopper  Case,  repeated  and  f  llowed 
by  this  court  in  DiUer  v.  Hawley,  26  C.  C.  A.  514,  81  Fed.  651,  655;  and,  upon 
the  principles  therein  announced,  the  Judgment  of  the  circuit  court  Is  affirmed, 
with  costs. 
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(87  Fed.  1(KV4.) 

CALIFORNIA  REDWOOD  CO.  v.  MAHAN.  (Circuit  Court  of  Appeals, 
Ninth  Circuit  May  3,  18S8.)  No,  404.  Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  California.  Page,  McCutchen 
&  Eells,  for  appellant.  Barclay  Henley  and  S.  V.  Costello,  for  app.41ee.  Be- 
fore GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  District  Judge. 

HAWLET,  District  Judge.  This  is  a  companion  case  to  that  of  California 
Redwood  0>.  y.  Litle,  ubi  supra:  but  the  special  point  relied  upon  by  appel- 
lant in  this  case  is  that  the  cancellation  of  the  entry  for  fraud  was  made  with- 
out notice  to  the  claimant  or  parties  Interested.  The  facts  are  identical  with 
those  presented  upon  this  point  in  Mortgage  Ck).  y.  Hopper,  12  C.  C.  A.  233, 
64  Fed.  553,  556;  and,  upon  the  principles  announced  in  that  case  and  the  au- 
thorities there  cited,  the  Judgment  of  the  circuit  court  is  affirmed,  with  costs. 


(87  Fed.  1004.) 

CARTTER  et  al.  v.  JACKSONVILLE  &  K.  W.  RY.  00.  (Circuit  Court  of 
Appeals,  Fifth  Circuit.  May  21,  1898.)  No.  700.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Florida.  Stephen  E. 
Foster,  for  appellant  T.  M.  Day,  Jr.,  J.  C.  Cooper,  and  B.  H.  Liggitt,  for 
appellees.     Dismissed,  per  stipulation  of  counseL 


(88  Fed.  986.) 

CITY  OF  CLEVELAND  v.  HAWGOOD  &  AVERY  TRANSIT  CO.  (Circuit 
CJourt  of  Appeals,  Sixth  Circuit.  May  5,  1898.)  No.  544.  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Eastern  Diyislon  of  the  Northern 
District  of  Ohio.  George  L.  Phillips  and  Miner  G.  Norton,  for  plaintiff  in 
error.  Haryey  D.  Goulder,  for  defendant  in  error.  No  opinion.  Judgment 
affirmed. 


(88  Fed.  988.) 

CITY  OF  WABASHA  v.  CHICAGO,  M.  &  ST.  P.  RY.  CO.  (Circuit  Court  of 
Appeals.  Eighth  Circuit.  May  4,  1896.)  No.  760.  In  Error  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Minnesota.  A.  H.  Young  and 
Daniel  Fish,  for  plaintiff  in  error.  H.  H.  Field  and  W.  H.  Norris,  for  defend- 
ant in  error.    Dismissed  for  want  of  jurisdiction,  with  costs. 


(88  Fed.  986.) 

CUYLER  &  WOODBURN  R.  CO.  y.  ANNISTON  NAT.  BANK.  (Circuit 
CJourt  of  Appeals,  Fifth  Circuit.  Noyember  23,  1896.)  No.  548.  Appeal 
from  the  Circuit  CJourt  of  the  United  States  for  the  Southern  District  of 
Georgia.  Docketed  and  dismissed  pursuant  to  the  sixteenth  rule  on  motion 
of  W.  K.  Miller,  for  appellees. 


(88  Fed.  986.) 

DEL  MONTE  MINING  &  MILLING  CO.  V.  LAST  CHANCE  MINING  ft 
MILLING  CO.  (Circuit  Court  of  Appeals,  Eighth  Circuit)  Questions  of  law 
certified  to  the  supreme  court  of  the  United  States.     See  18  Sup.  Ct  895. 
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(87  Fed.  1004.) 

DUNKLIN  TP.,  GREBNVILLB  COUNTY,  S.  0.,  T.  WBLLS.  (Circuit  Court 
of  Appeals,  Fourth  Circuit.  May  3,  1898.)  No.  250.  Appeal  from  the  Circuit 
CouH  of  the  United  States  for  the  District  of  South  Carolina.  B.  M.  Shuman 
(J.  A.  McCullough,  on  brief),  for  plaintiff  in  error.  H.  J.  Haynsworth  (of 
EEaynsworth  &  Parker),  for  defendant  in  error.  Before  GOFF,  Circuit  Judge, 
and  JACKSON  and  PAUL,  District  Judges. 

JACKSON,  District  Judge.  The  controlling  questions  presented  for  the  con- 
sideration of  this  court  in  the  record  In  this  case  are  sUnilar  to  those  presented 
in  the  case  of  Township  of  Ninety-Six  v.  Folsom,  87  Fed.  304,  i  which  have 
been  maturely  considered  by  the  court;  and,  for  the  reason  assigned  in  the 
opinion  of  the  court  in  that  case,  the  judgment  of  the  court  below  in  this  case 
is  without  error,  the  demurrer  to  the  complaint  was  properly  overruled,  and 
we  concur  fully  with  the  trial  Judge  in  his  action  on  the  points  raised  during 
the  trial  of  the  jury.    AflQrmed. 


(88  Fed.  986.) 

THE  FAVORITE.  (Circuit  Ourt  of  Appeals,  Sixth  Circuit  May  12, 
1898.)  No.  576.  In  Error  to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Ohio.  Orestes  C.  Pinney.  for  plaintiff  in  error.  Goulder 
&  Holding,  on  brief  for  defendants  in  error.  Dismissed  for  want  of  jurisdic- 
tion. 


(88  Fed.  987.) 

FLINT  V.  (3HRISTALL.  (Circuit  Court  of  Appeals,  Second  Circuit.)  Ques- 
tions of  law  certified  to  the  supreme  court  of  the  United  States.  See  IS  Sup. 
Ct.  831. 


(88  Fed.  987.) 


FOLSOM  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Circuit 
May  4,  1896.)  No.  579.  In  Error  to  the  Supreme  Court  of  the  Territory  of 
New  Mexico.     Dismissed  for  want  of  jurisdiction. 


(88  Fed.  987.) 


FRANTZ  V.  WEIGAND.  (Circuit  Court  of  Appeals,  Fifth  (Circuit  May 
17,  1897.)  No.  575.  In  Error  to  the  Circuit  CJourt  of  the  United  States  for 
the  Eastern  District  of  Louisiana.  W.  O.  Hart,  for  plaintiff  in  error.  Frank 
McGloin,  for  defendant  in  error.     Dismissed  pursuant  to  the  twentieth  rule. 


(88  Fed.  987.) 

GLYNN  et  al.  v.  KEYSBR  et  al.  KEYSBR  et  aL  v.  GLYNN  et  al.  (Cir- 
cuit Court  of  Appeals,  Fifth  Circuit.  May  24.  1898.)  No.  652.  Appeal  and 
Cross  Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Florida.     J.  P.  Kirlln  and  John  Eagan,  for  Dashper  B.  Glynn 

1 80  C.  C.  A.  657. 
81  C.C.A.-38 
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&  Son.     John  C.  Avery,  for  W.  S.  Keyser  &  Co.    Before  PARDEE  and  Mc- 
CORMIOK,  Circuit  Judges,  and  PARLANGE,  District  Judge. 

PER  CURIAM.  The  questions  raised  In  this  case  are  Identical  with  those 
in  Wood  V.  Keyser,  31  C.  C.  A.  358,  87  Fed.  1007,  and  Steamship  Co.  v.  Keyser 
(just  decided)  31  C.  C.  A.  347,  87  Fed.  1005,  and  for  the  same  reasons  the  Judg- 
ment of  the  district  court  is  affirmed. 


(87  Fed.  1005.) 

HOEFFNBR  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Cir- 
cuit. May  9,  1898.)  No.  U86.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri.  Thomas  B.  Harvey,  for  plaintiff 
in  error.  Edward  A,  Rozier,  U.  S.  Atty.,  and  Walter  D.  Coles,  Asst.  U.  S. 
Atty.,  for  defendant  in  error.  Before  SANBORN  and  THAYER.  Circuit 
Judges,  and  SHIRAS,  District  Judge. 

SHIRAS,  District  Judge.  This  case  presents  the  same  questions  that  have 
been  passed  upon  in  case  No.  985,  just  decided  (Hoeffner  v.  U.  S.,  30  C.  C. 
A.  610,  87  Fed.  185);  and,  following  the  conclusions  therein  reached,  the 
judgment  In  the  trial  court  is  atfirmed. 


(88  Fed.  987.) 

HOWISON  V.  ALABAMA  COAL  &  IRON  CO.  (Circuit  Court  of  Appeals, 
Fifth  Circuit  December  21,  1896.)  No.  541.  In  Error  to  the  Circuit  CJourt 
of  the  United  States  for  the  Northern  District  of  Alabama.  Alexander  T. 
London,  for  plaintiff  in  error.  John  B.  Knox  and  S.  J.  Bowie,  for  defendant 
in  error.    Dismissed  pursuant  to  the  twentieth  rule. 


(88  Fed.  988.) 

INTERSTATE  SAV.,  LOAN  &  TRUST  CO.  v.  SHAW  et  al.  (Circuit  Court 
of  AppeaU,  Sixth  Circuit  May  12,  1898.)  No.  579.  In  Error  to  the  Cir- 
cuit Ck)urt  of  the  United  States  for  the  District  of  Kentucky.  Michael  G. 
Helntz,  for  plaintiff  in  error.  E.  C.  Pyle,  for  defendants  in  error.  No  opinion. 
Affirmed. 


(88  Fed.  988.) 

JOHNSON  V.  CITIZENS'  ST.  R.  CO.  OF  INDIANAPOLIS.  IND.  (Circuit 
Court  of  Appeals,  Sixth  Circuit.  May  10,  1898.)  No.  568.  In  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Eastern  Division  of  the  Northern 
District  of  Ohio.  W.  B.  Sanders,  for  plaintiff  hi  error.  W.  H.  H.  Miller, 
for  defendant  in  error.     No  opinion.    Affirmed. 


(88  Fed.  989.) 


LYONS  V.  OTERI.  (Circuit  Court  of  Appeals,  Fifth  Circuit.  May  17. 
1897.)  No.  579.  Appeal  from  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana.  Dismissed,  pursuant  to  the  twenty-third 
rule,  for  failure  to  print  record. 
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(88  Fed.  990.) 

RIVBR  MAOHINB  &  BOILER  CO.  ▼.  DUFFY  et  al.  (Circuit  Court  of 
Appeals,  Sixth  Circuit  May  12,  1898.)  No.  576.  In  Error  to  the  District 
Court  of  the  United  States  for  the  Northern  District  of  Ohio.  O.  C.  Pinney, 
for  plaintifC  in  error.    Dismissed  for  want  of  Jurisdiction. 


(87  Fed.  *1006.) 

THE  ST.  PAUL.  VANELIUS  v.  UNITED  STATES.  (Circuit  Court  of 
Appeals,  Ninth  Circuit  February  7,  1898.)  No.  181.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Alaska.  Warren  Gregory, 
for  appellant.  Charles  A.  Garter,  for  the  United  States.  Before  GILBERT, 
ROSS,  and  MORROW,  Circuit  Judges. 

PER  CURIAM.  This  case  Is  precisely  similar  to  the  case  entitled  "La 
Ninfa,"  heretofore  decided  by  this  court,  and  reported  in  44  U.  S.  App.  648, 
21  C.  C.  A.  434,  and  75  Fed.  513.  On  the  authority  of  that  case,  the  decree 
appealed  from  is  reversed,  and  the  cause  remanded,  with  instructions  to  the 
district  court  to  dismiss  the  libel. 


(88  Fed.  990.) 

SOUTHERN  RY.  CO.  y.  AVERA.  (Circuit  Ck)urt  of  Appeals.  Fifth  Cir- 
cuit April  22,  1897.)  No.  586.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Georgia.  R.  T.  Dorsey  aud  Sanders 
McDaniel,  for  plaintiff  in  error.    Dismissed  pursuant  to  the  twentieth  rule. 


(87  Fed.  1006.) 

STANDARD  OIL  CO.  v.  BELL  et  al.  (Circuit  Court  of  Appeals,  Fifth  Cir- 
cuit. May  24,  1898.)  No.  598.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Florida.  This  is  an  action  brought  by  Wil- 
liam J.  Bell  and  others  against  the  Standard  Oil  Company  to  recover  posses- 
sion of  land  and  damages  for  the  occupation  and  use  thereof.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Affirmed.  J.  C.  Cooper,  W.  W.  Howe, 
W.  B.  Spencer,  and  G.  B.  Cocke,  for  plaintiff  in  error.  H.  Bisbee,  for  de- 
fendants in  error.  Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and 
SWAYNE,  District  Judge. 

McCORMICK,  Circuit  Judge.  This  case  is  identical  in  its  substantial  Issues 
with  the  case  of  Railroad  Co.  v.  Bell,  31  C.  C.  A.  9,  87  Fed.  369,  the  plaintiff 
in  error  in  this  case  claiming  under  the  Florida  Central  &  Peninsular  Railroad 
Company;  and,  on  the  ground  and  for  the  reasons  given  and  suggested  in  the 
opinion  in  that  case,  the  judgment  of  the  circuit  court  in  this  case  is  affirmed. 


(88  Fed.  990.) 


THE  THREE  FRIENDS.  (Circuit  Court  of  Appeals,  Fifth  Circuit.  Feb- 
ruary 1,  1897.)  No.  563.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Florida.  No  opinion.  Taken  to  the  su- 
preme court  of  the  United  States  before  argument  by  writ  of  certiorari,  and 
bv  that  court  reversed,  and  remanded  to  the  district  court.  See  166  U.  S.  1, 
17  Sup.  Ct.  495. 
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(87  Fed.  1006.) 
TRUMAN  V.  DEERE  IMPLEMENT  00.  (Circuit  Court  of  Appeals,  Ninth 
Circuit  February  21,  1808.)  No.  377.  Appeal  from  the  Circuit  Ck)urt  of  the 
United  States  for  the  Northern  District  of  California.  John  L.  Boone,  for 
appellant  M.  A.  Dom,  D.  S.  Dorn,  and  Chas.  E.  Nouges,  for  appellee.  Before 
GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  District  Judge, 

HAWLEY,  District  Judge.  This  case  involves  the  same  questions  as  were 
presented  and  decided  in  Truman  v.  Holmes,  31  C.  C.  A.  215,  87  Fed.  742; 
and,  uiK>n  the  authority  of  that  casof  the  judgment  of  the  circuit  court  is  af- 
firmed, with  costs. 


(88  Fed.  990.) 

UNITED  STATES  y.  BOWERSOCK  et  aL  (Circuit  Court  of  Appeals, 
Eighth  Circuit.  December  11,  1893.)  No.  306.  In  Error  to  the  arcuit  Court 
of  the  United  States  for  the  District  of  Kansas.  Solon  O.  Thatcher,  for  de- 
fendants hi  error.  Dismissed  for  failure  to  prUit  record,  pursuant  to  the 
twenty-third  rule. 


(88  Fed.  990.) 

UNITED  STATES  v.  SALAMBIER.  (Circuit  CJourt  of  Appeals,  Second  Cir- 
cuit.) Questions  of  law  certifled  to  the  supreme  court  of  the  United  States. 
See  18  Sup.  Ct  771. 


(87  Fed.  1006.) 

WESTENFELDER  v.  GREEN  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  17,  1898.) 

No.  423. 
Appeal— Rbcobd. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Oregon. 
Before  ROSS  and  MORROW,  Circuit  Judges,  and  HAWLEY,  District  Judge. 

ROSS,  Circuit  Judge.  This  was,  apparently,  a  suit  In  equity  to  quiet  com- 
plainant's alleged  title  to  a  lot  of  land  in  the  city  of  Portland*  Or.  See  76 
Fed.  925,  78  Fed.  892.  It  was  argued,  both  orally  and  by  brief,  on  behalf  of 
the  respective  parties,  as  if  there  was  an  appeal  here  from  the  decree  of  the 
court  below.  An  examination  of  the  record,  however,  fails  to  disclose  any 
such  appeal;  and,  if  it  did,  there  is  nothing  in  the  transcript  showing  the  case 
upon  which  the  decree  printed  therein  was  based.  Indeed,  there  is  nothing 
in  it  properly  certifled  or  identified.  The  pretended  appeal*  together  with  all 
of  the  proceedings  herein,  is  accordingly  dismissed. 


(88  Fed.  991.) 

WHITMIRB  V.  HUDSON  et  al.  (Circuit  Court  of  Appeals,  Fifth  Circuit 
May  24,  1898.)  No.  658.  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Florida,  W.  A.  Blount  and  A.  C.  Blount,  for  ap- 
pellant. B.  C.  Tunison,  for  appellees.  Before  PARDEE  and  Mc(X>RMICK, 
Circuit  Judges,  and  PARLANCE,  District  Judge. 

PER  CURIAM.  This  is  a  libel  in  personam  to  recover  salvage  for  services 
in  saving  550  sticks  of  timber  adrift  on  the  tide  waters  of  Escambia  Bay. 
The  case  is  in  all  respects  like  that  of  Whitmire  v.  Cobb  (Just  decided)  31  C. 
C.  A.  395,  88  Fed.  91,  and  for  the  same  reasons  the  decree  of  the  district  court 
is  afllrmed. 

End  of  Cases  ik  Vol.  81. 
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ABANDONMENT. 

Of  property  insured  to  insurer,  see  "Insurance,"  §  7. 

ABATEMENT  AND  REVIVAL 

Effect  of  appointment  of  receiver,  see  "Receivers,"  |  1. 

ACCOUNT. 

Accounting  by  receiver,  see  •'Receivers,"  §  2. 

ACCOUNT  STATED. 

U.  Pleadlas. 

A  mere  allegation  that,  on  a  certain  date,  plaintiff  ''rendered  to  defend- 
ant a  statement  of  said  account"  (being  the  account  sued  on),  is  not  equiv- 
alent to  an  averment  that  the  account  between  the  parties  had  been  stated, 
showing  a  specific  sum  due,  so  as  to  make  the  suit  one  on  an  account 
stated. 

— McKenzie  v.  Poorman  Silver  Mines  of  Colorado,  88  Fed.  Ill 

81  0.  0.  A.  409 

ACTION. 

See,  also,  "Parties";   "Set-Off  and  Counterclaim";  "Trial" 
By  and  against  receivers,  see  "Receivers,"  }  1. 

United  States,  see  "United  States." 

By  married  women,  see  "Husband  and  Wife.** 

For  coUision,  see  "Ck)llislon,"  i  8. 

For  infringement  of  patents,  see  "Patents,"  §  5. 

For  personal  injuries,  see  "Carriers,"  §  1. 

In  admiralty,  see  "Admh*alty." 

In  equity,  see  "Equity." 

Limitation  by  statute,  see  "Limitation  of  Actions." 

On  insurance  policies,  see  "Insurance,"  §  8. 

§  1.  Nature  mud  form. 

Suits  brought  in  pursuance  of  Rev.  St.  §  2826,  to  determine  adverse 
claims  to  mining  ground,  are  In  their  nature  equitable,  and  not  legal,  ac- 
tions.   75  Fed.  87,  affirmed. 

—Shoshone  Min.  Co.  v.  Butter,  87  Fed.  801 81  C.  0.  A.  228 

ADMIRALTY. 

See,  also,  "Collision";  "MarlUme  Liens";   "Salvage";   "Seamen";   "Shipping"; 
**Towage." 

i  1.   Prooeedinss  before  oonunissioners. 

Where,  by  written  consent  of  the  parties,  the  cause  is  referred  to  a  commis- 
sioner, his  findings  of  fact  are  entitled  to  the  same  weight  as  the  findings 
31  CCA.  (597) 
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of  a  master  in  chancery,  and  will  not  be  disturbed  when  based  on  conflict- 
ing testimony  or  the  credibility  of  witnesses,  or  so  far  as  there  is  any  testi- 
mony consistent  with  the  finding. 

—The  mton,  83  Fed.  519;  Marqnest  v.  Grant,  Id 31  C.  C.  A.  496 

§8.  AppeaL 

The  circuit  courts  of  appeals,  in  reviewing  admiralty  cases,  are  not  limited 
to  questions  of  law;  but  it  is  the  settled  practice  of  these  courts  to  give 
great  weight  to  the  conclusions  of  fact  by  the  trial  judge,  unless  they  are 
based  on  evidence  manifestly  Insufilcient,  and  in  cases  of  conflicting  testi- 
mony, apparently  of  equal  merit,  to  follow  the  conclusions  reached  below. 
—The  Brandywlne,  87  Fed.  062 31  a  0.  A.  187 

AGENCY. 

See  "Principal  and  Agent** 

ANSWER. 

In  pleading,  see  "Pleading,**  1 1. 

APPEAL  AND  ERROR. 

In  admiralty,  see  "Admiralty,"  |  2. 

Jurisdiction  of  circuit  courts  of  appeal,  see  "Courts,"  |  6. 

§  1.  Deoisions  roTiewmble— Finality  of  deter minatioa. 

A  decree  entered  in  a  proceeding  by  attorneys  to  enforce  a  Hen  for  their 
fees,  which  adjudges  that  they  are  entitled  to  compensation  to  a  definite 
amount  and  have  a  lien  therefor  on  a  fund  In  court,  and  directs  payment 
thereof.  Is  a  final  appealable  decree,  although  the  residue  of  the  fund  may 
not  have  been  finally  disposed  of. 

— Tuttle  V.  Clafiln,  88  B'ed.  122;  In  re  Lee,  Id 31  C.  O.  A.  419 

A  decree  in  admiralty,  awarding  libelants  a  definite  sum,  adjudging  that 
a  maritime  lien  exists  therefor,  and  directing  the  sale  of  the  vessel  and 
payment  of  the  proceeds  into  the  registry  to  await  the  further  order  of  the 
court.  Is  a  final  appealable  decree. 

—The  Eugene,  87  Fed.  1001 81  O.  C.  A.  345 

S  2.  Bicht  of  roTiew^Persons  entitled. 

An  appeal  cannot  be  dismissed  on  the  ground  that  the  appellants  are 
not  parties,  where,  though  they  are  not  parties  to  the  record  in  technical 
form,  they  were  made  parties  by  an  order  of  the  court  below,  so  as  to  be 
entitled  to  appeal  from  the  decree. 

—Tuttle  V.  Clafiln,  88  Fed.  122;  In  re  Lee,  Id 31  0.  C.  A.  419 

§  3*  —  Estoppel  or  wairer  affeetins  right* 

Plaintiff  brought  ejectment  against  defendant  railroad  company  for 
land  upon  which  It  had  wrongfully  entered  and  constructed  its  road.  The 
court  decided  that  the  action  would  not  lie,  but,  upon  plaintiffs  request, 
permitted  him  to  file  an  amended  complaint  for  damages  only.  Held  that, 
by  electing  to  amend,  plaintiff  waived  his  right  to  a  review  of  the  question 
as  to  his  right  to  maintain  the  action  in  its  original  form,  and  was  not 
aided  by  a  stipulation  agreeing  that  such  question  should  be  submitted  to 
the  court  of  appeals. 

—Northern  Pac.  R.  Co.  v.  Murray,  87  Fed.  648 31  C.  C.  A,  183 

§  4.  Presentation  and  reservation  in  lower  oonrt  of  sronnds  of  roTiew. 

Objections  to  the  admission  of  evidence  which  do  not  specifically  and 
distinctly  Indicate  the  grounds  upon  which  they  are  made  are  of  no  avail 
on  appeal. 

—Baltimore  &  O.  R.  Co.  v.  HeUenthal.  88  Fed.  116. ..  .31  tJ.  0.  A.  414 
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A  question  which  was  not  called  to  the  attention  of  the  coort  below  by 
any  objection  or  request  for  instructions  will  not  be  considered  on  appeal 
or  writ  of  error. 

—Fred  J.  Kiesel  &  Co.  v.  Sun  Ins.  Office  of  London,  88  Fed.  243 

31  C.  0.  A.  515 

9  6.   R«qiiisites  mud  prooeedings  for  transfer  of  eavse. 

Under  Act  March  3,  1891  (26  Stat.  829,  c.  517,  §  11),  an  appeal  to  the 
circuit  court  of  appeals  must  be  taken  within  six  months  after  the  entry 
of  the  decree  sought  to  be  reviewed.  Held,  that  the  filing  of  the  petition 
for  appeal,  and  assignments  of  error,  in  the  office  of  the  clerk  of  the  circuit 
court  within  the  statutory  period,  was  not  sufficient. 

—Green  v.  City  of  Lynn,  Mass.,  87  Fed.  839 31  C.  C.  A.  248 

§  6.   R«eord  and  proeeedinss  not  in  rooord* 

Where  several  different  proceedings  are  pending  below,  arising  in  the 
same  original  suit,  and  an  appeal  Is  taken  from  a  decree  rendered  in  one 
of  them,  matters  embodied  in  the  record  which  relate  only  to  the  other 
proceedings  will  be  stricken  out  on  motion. 

— TutUe  V.  Claflin,  88  Fed.  122;  In  re  Lee,  Id 31  C.  C.  A.  419 

§  7*  Asaisnmont  of  error*. 

Assignments  of  error  that  In  substance  amount  to  only  that  the  court 
erred  in  deciding  the  case  for  the  opposite  party  are  not  specific  enough 
to  demand  consideration. 

—Louisiana,  A.  &  M.  R.  Co.  v.  Board  of  Levee  Oom'rs  of  Tensas  Basin 
Levee  Dlst.  87  Fed.  594 31  C.  C.  A.  121 

Assignments  of  error  are  required  by  the  rules  to  point  out  the  specific 
ground  of  error  relied  on,  and  an  assignment  that  the  court  erred  in  charging 
the  jury  that  there  was  no  evidence  establishing  a  defense  is  too  general. 
-Hart  V.  Bowen.86Fed.  877 31  C.  0.  A.  31 

An  assignment  that  the  court  erred  in  entering  Judgment  in  favor  of  the 
plaintiffs  against  the  defendants  is  too  general  to  be  noticed. 

— Hart  V.  Bowen,  8GFed.  877 31  C.  0.  A.  31 

Under  rule  11  of  the  circuit  court  of  appeals  (21  C.  C.  A.  cxi.,  and  78  Fed. 
cxi.),  requiring  the  assignment  of  errors  to  quote  the  full  substance  of  evi- 
dence alleged  to  have  been  erroneously  admitted  or  rejected,  and  to  set  out 
the  part  of  the  charge  referred  to  totldem  verbis,  assignments  that  "the 
court  erred  in  permitting  evidence  as  shown  In  bills  of  exceptions  numbers 
two  and  three,"  which  errors  can  only  be  ascertained  by  a  careful  reading 
of  a  voluminous  record,  and  that  "the  court  erred  in  its  charge,"  etc.,  refer- 
ring to  marked  lines  and  numbers  in  the  written  opinion  for  instructions 
erroneously  given  and  refused,  will  not  be  considered. 

— Gallot  V.  United  States,  87  Fed.  446 81  0.  C.  A.  44 

§  8*  BoTiew— Interloontory  prooeedincs* 

On  an  appeal  from  an  interlocutory  order  the  court  has  power  to  hear 
the  whole  case,  and  to  make  final  disposition  of  it;  but  where  the  record 
•is  insufficient  or  incomplete,  the  court  will  only  consider  whether  the 
interlocutory  order  was  providently  granted. 

— Clark  V.  McGhee,  87  Fed.  789 31  C.  C.  A.  321 

§  9.  »—  Disoretlon  of  oonrt. 

Where  an  allowance  of  ^2,500,  as  attorney's  fees,  was  recommended  by 
the  special  master,  but  the  sum  was  increased  by  the  court  to  $3,300,  heldt 
that  the  allowance,  though  liberal,  would  not  be  disturbed  on  appeal. 
—Central  Trust  Co.  v.  IngersoU,  87  Fed.  427 31  C.  C.  A.  41 

Unless  injustice  clearly  appears,  the  findings  of  the  lower  court  allowing 
receiver*s  expenses  and  fees  will  not  be  disturbed  on  appeal. 

—Northern  Alabama  Ry.  Co.  v.  Hopkins,  87  Fed.  505;    Hopkins  v. 
Northern  Alabama  Ry.  Co.,  Id 31  0.  0.  A.  94 
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1 10.  —  Qvestions  of  fmet*  Terdiet,  mud  lladinss. 

Whether  a  special  finding  of  fact  made  by  the  circuit  conrt  is  in  ac- 
cordance with  the  preponderance  of  the  evidence,  cannot  be  considered  on 
a  writ  of  error. 

— Dooley  V.  Pease,  88  Fed.  446 31  C.  C.  A.  582 

The  decision  of  a  circuit  court  on  a  mixed  question  of  law  and  fact  cannot 
be  reviewed  on  a  writ  of  error. 

— Dooley  V.  Pease,  88  Fed.  446 31  C.  C.  A.  682 

APPOINTMENT. 

Of  Judge,  see  "Judges." 

Of  receivers,  see  "Railroads/*  |  8;   "Receivers,"  |  1. 

ASSAULT  AND  BATTERY. 

Of  passenger,  see  "Carriers,"  }  1. 

ASSESSMENT. 

Of  expenses  of  public  Improvement,  see  "Municipal  Corporations,'*  |  2. 

Of  tax,  see  'Taxation,"  $  4. 

On  corporate  stock,  see  "Corporations,"  §  8. 

ASSIGNMENT  OF  ERROR. 

See  "Appeal  and  Error,"  f  7. 

ASSIGNMENTS. 

Of  corporate  shares,  see  ••Corporations,"  M  1»  4. 
Of  promissory  notes,  see  "Bills  and  Notes,"  §  1. 
Right  of  set-off  against  assigned  claim,  see  "Set-Off  and  Ooonterdaim.'* 

AHACHMENT. 

See  "Garnishment** 

ATTORNEY  AND  CLIENT. 

Argument  of  counsel  at  trial  in  civil  actions,  see  **Trial,"  fi  2. 
Attorneys  in  fact,  see  "Principal  and  Agent" 

Review  of  decree  allowing  attorney's  fees,  see  "Appeal  and  Error,"  §  9. 
in  proceedings  to  enforce  Hen,  see  "Appeal  and  Error,"  |  1. 

§  1*  Compensation  and  lien  of  attorney. 

After  entry  of  a  decree  in  a  trial  court  for  merely  nominal  damages, 
counsel  for  complainant  entered  into  a  contract  with  him  whereby  counsel 
agreed  to  prosecute  an  appeal,  and  use  all  reasonable  efforts  to  secure  a 
reversal,  complainant  agreeing  to  pay  all  necessary  disbursements,  and  to 
give  counsel  20  per  cent  of  the  gross  amount  of  any  recovery  which  should 
be  paid,  after  deducting  the  expenses  and  disbursements.  A  reversal  of 
the  decree  was  thereafter  obtained  with  directions  for  a  substantial 
recovery,  and  thereupon  the  opposite  party  moved  the  court  for  a  modifi^ 
cation  of  the  proposed  mandate,  which  motion  was  successfully  opposed 
by  complainant's  counsel.  Application  was  then  made  to  the  supreme  court 
for  a  writ  of  certiorari,  which  motion  was  also  successfully  opposed  by 
plaintiff's  counsel    Edd^  that  the  contract  for  compensation  oovered,  not 
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merely  the  services  rendered  in  procuring  the  reversal,  but  also  the  sub- 
sequent services  rendered  in  both  courts. 

— Tuttie  V.  Claflln,  88  Fed.  122;  In  re  Lee,  Id 31  C.  C.  A.  419 

Where  an  assignee  for  benefit  of  creditors,  who  was  engaged  in  prose- 
cuting a  suit  for  Infringement  of  a  patent  belonging  to  the  estate,  contract- 
ed with  a  third  person,  who  was  suing  the  same  party  for  infringement  on 
another  patent,  to  unite  their  interests  for  their  mutual  benefit,  and  author- 
ized such  third  person  to  carry  on  or  settle  the  litigation  at  his  own  expense, 
and  divide  the  net  amount  recovered  equally  between  them,  held,  that  the 
latter  had  authority  to  employ  a  solicitor  and  counsel,  who  should  be  en- 
titled to  a  lien  for  their  fees  on  the  fund  recovered  by  their  efforts.  86  Fed. 
0A4  nfflrmed 

—Tuttie  V.  Claflln,  88  Fed.  122;  In  re  Lee,  Id 31  C.  C.  A.  419 

The  rule  giving  attorneys  and  solicitors  a  lien  upon  the  recovery  for  com- 
pensation for  their  services  extends  also  to  expenses  incurred  in  rendering 
the  services. 

— McDougall  V.  Hazelton  Tripod-Boiler  Co.,  88  Fed.  217;    Hazelton 
Tripod-Boiler  Co.  v.  McDougall,  Id 31  C.  C.  A.  487 

The  solicitors  for  a  creditor  commenced  a  suit  against  an  insolvent  corpo- 
ration, in  its  behalf,  and  in  behalf  of  all  other  creditors  who  might  inter- 
vene and  contribute  to  the  expense,  and  procured  the  appointment  of  a 
receiver.  Subsequently  they  carried  on  other  litigation  in  the  name  of 
their  client,  but  to  the  benefit  of  the  creditors.  Held,  that  they  were  enti- 
tled to  compensation  out  of  the  general  fund  for  the  services  rendered  after, 
as  well  as  those  rendered  before,  the  appointment  of  the  receiver. 

—Burden  Central  Sugar-Refining  Co.  v.  Ferris  Sugar-Mfg.  Co.,  87  Fed. 
810 31  C.  O.  A.  233 

After  the  sale  of  railroad  property  under  a  mortgage  foreclosure  suit 
consolidated  with  a  creditors*  bill,  an  order  of  reference  was  made  to 
ascertain  what  property  was  not  covered  by  the  mortgage.  In  this  order 
the  special  master  was  directed  to  notify  appellee  as  counsel  for  the  un- 
secured creditors.  Held,  that  such  order,  made  in  the  presence  of  counsel 
for  other  unsecured  creditors,  was  sufficient  to  justify  him  in  representing 
the  creditors  in  the  proceeding  before  the  master,  and  to  entitle  him  to 
fees  out  of  the  funds  made,  subject  to  the  payment  of  the  unsecured 
creditors. 

—Central  Trust  Co.  v.  Ingersoll,  87  Fed.  427 31  C.  C.  A.  41 

The  fact  that  the  parties  opposing  such  allowance  owned  a  very  large 
proportion  of  the  unsecured  debts  allowed  out  of  such  fund  was  of  no 
effect,  where  such  claims  were  not  filed  until  after  the  special  master  had 
ascertained  and  reported  the  property  subject  to  the  unsecured  debts. 
Nor  was  it  material  that  such  opposing  parties  had  bought  or  owned  part 
of  the  debt  which  the  counsel  represented. 

—Central  Trust  Co.  v.  Ingersoll,  87  Fed.  427 31  0.  C.  A.  41 

«    .™.     »  BAILMENT. 

See  "Pledges." 

BANKS  AND  BANKING. 

1 1.  Fuaotioiis  and  clealiiif>rs— Deposits. 

Defendant  deposited  in  banlc  a  draft  drawn  on  its  New  York  corre- 
spondent having  theretofore  slightly  overdrawn  its  account.  The  draft 
was  passed  to  defendant's  credit,  and  checlced  against  On  suspension 
of  the  bank,  defendant  stopped  payment  of  the  draft  by  telegram,  where- 
upon plaintiff  sued  as  receiver  to  recover  on  the  draft  Held,  that  he 
was  entitled  to  recover  only  the  amount  due  the  bank  after  charging 
back  the  draft 

— Stapylton  v.  Cle  Des  Phosphates  De  France,  88  Fed.  53 

31  C.  C.  A.  383 
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1 2*  If attonal  liMiks. 

In  order  to  convict  a  national  bank  officer  of  wrongfully  certifying- 
checks,  it  is  not  necessary  to  show  that  he  had  actual  knowledge  that  the 
account  against  which  the  checks  were  drawn  was  not  sufficient;  it  is 
enough  if  he  willfully  refrained  from  investigation,  in  order  to  avoid 
knowledge. 

-Spurr  V.  United  States,  87  Fed.  701 31  0.  C.  A.  202^ 

Upon  the  trial  of  a  national  bank  officer  for  official  misconduct,  evidence 
as  to  the  defendant's  reputation  for  honesty  and  integrity  should  be  lim- 
ited to  such  reputation  down  to  the  time  of  the  failure  of  the  bank. 

— Spurrv.  United  States,  87  Fed.  701 31  C.  C.  A.  202 

In  a  prosecution  against  a  national  bank  president  for  unlawfully  certify- 
ing checks,  it  is  not  error  to  Instruct  the  Jury  that  the  presumption  is  that 
he  had  knowledge  of  the  condition  of  the  account  upon  which  the  checks 
were  drawn,  where  the  same  instruction  cautions  them  that  such  presump- 
tion may  be  rebutted  by  evidence  that  the  defendant  did  not  in  fact  have 
such  knowledge. 

—Spurrv.  United  States,  87  Fed.  701 31  C.  C.  A.  202 

The  death  of  the  principal  before  indictment  is  no  obstacle  to  the  prosecu- 
tion and  ponlshment  of  one  charged  with  aiding  and  abetting  an  officer, 
derk,  or  agent  of  a  national  l>ank  to  abstract,  misapply,  or  embezzle  the 
funds  thereof,  in  violation  of  Rev.  St.  I  5200,  which  makes  such  offense  a 
misdemeanor. 

— GaUot  V.  United  States,  87  Fed.  446 31  C.  C.  A.  44 

In  order  that  a  trust  fund  may  constitute  a  preferential  claim  against  the 
funds  of  a  national  bank  in  the  hands  of  a  receiver,  it  must  appear  that 
these  funds  were  actually  augmented  by  the  receipt  of  the  trust  fund. 
And  if  the  trust  fund  was  created  merely  by  a  check  on  the  same  bank 
drawn  by  a  general  depositor  in  favor  of  the  trustee,  the  amount  of  whicb 
was  then  shifted  to  the  latter's  credit,  there  is  no  right  to  a  preference. 
^Beard  v.  Independent  Dist  of  Pella  City,  88  Fed.  375.  .31  a  G.  A.  562 

BILLS  AND  NOTES. 

Premium  notes,  see  "Insurance,"  If  2,  3. 

1 1.  negotiability  and  transfer— Transfer  witHout  indorsement* 

The  assignee  of  an  unindorsed  negodable  note  takes  only  an  equitable 
title,  but  the  note  then  stands  on  the  same  footing  as  nonnegotiable  pa- 
per, and  he  may,  under  the  Washington  Ck>de,  maintain  in  his  own  name 
an  action  against  the  maker. 

— Harrisburg  Trust  Co.  v.  Shufeldt,  87  Fed.  669 31  C.  G.  A.  190 

The  fact  that  a  note  is  transferred  without  indorsement  is  sufficient  to 
put  the  transferee  upon  inquiry  as  to  all  equitable  defenses  that  existed 
at  the  time  of  the  transfer;  but  a  "set-ofT'  is  not  a  defense,  as  that  term  is 
ordinarily  used,  whether  the  title  to  the  note  be  equitable  or  legal,  and  is 
never  pleadable  as  a  defense  unless  expressly  made  so  by  statute. 

— Harrlsburg  Trust  CJo.  v.  Shufeldt,  87  Fed.  669 31  C.  C.  A.  190 

1 2.  Presentment  and  demand. 

When  a  note  is  made  payable  five  days  after  demand,  an  express  demand 
in  explicit  terms  is  not  in  all  cases  and  for  all  purposes  necessary.  If 
the  payee  signifies  to  the  maker  his  desire  for  payment  in  such  manner 
as  to  be  the  equivalent  of  a  request,  this  is  sufl^clent. 

— McDougall  V.  Hazelton  Tripod-Boiler  Co.,  88  Fed.  217;    Hazelton 
Tripod-Boiler  Co.  v.  McDougall,  Id 31  C.  C.  A.  487 

BONA  FIDE  PURCHASERS. 

Of  bonds,  see  "Municipal  Corporations,"  |  6. 
Of  land,  see  **Vendor  and  Purchaser,"  |  2. 
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BONDS. 

Municipal  bonds,  see  "Municipal  Corporations,"  |§  4,  6. 
Sureties  on  bonds,  see  "Principal  and  Surety." 

BRIDGES. 

Ck)n8truction  by  cities,  see  "Municipal  Ck)rporation8,"  {  4. 

CARRIERS. 

Bvidence  In  actions  for  personal  injuries  to  passengers, 'see  "Evidence,"  {  1. 
Lien  against  vessel  for  breach  of  passage  contract,  see  "Maritinie  Liens." 

§  1.  Carriaffo  of  passensers— Personal  injnries. 

A  carrier's  obligation  to  transport  bis  passengers  safely  cannot  be 
shifted  from  himself  by  delegation  to  an  independent  contractor,  and  it 
extends  to  all  the  agencies  employed,  and  includes  the  duty  of  protecting 
the  passenger  from  an  injury  caused  by  the  act  of  any  subordinate  or  third 
person  engaged  in  any  part  of  the  service  required  by  the  contract  of  trans- 
portation. 

—Barrow  S.  S.  Co.  v.  Kane.  88  Fed.  197 31  C.  C.  A.  452 

The  agents  of  a  steamship  company  were  charged  with  the  duty  of  trans- 
ferring its  passengers  by  tugs  or  tenders  from  the  port  of  embarkation, 
and  putting  them  on  board  Its  ships.  For  this  they  received  a  commission, 
paying  the  expenses  themselves.  They  employed  a  steam  tender  and 
two  persons  in  charge  thereof,  and  these  persons,  while  plaintiff  was 
being  transferred,  assaulted  him,  and  confined  him  fn  a  room  of  the  tender, 
apart  from  the  other  passengers.  Hdd^  that  the  steamship  company  was 
liable  in  damages  for  their  acts. 

— Barrow  S.  S.  Co.  v.  Kane,  88  Fed.  197 31  C.  C.  A.  452 

One  who  accepts  free  t'ransporthtion  on  a  railroad  at  his  own  risk  can 
nevertheless  recover  for  injuries  caused  by  negligence  of  the  railroad  com- 
pany or  its  employes,  not  his  fellow  servants. 

-Chamberlain  v.  Pierson,  87  Fed.  420 31  C.  C.  A.  157 

Employes  of  an  express  company,  who  had  no  knowledge  of  a  contract 
between  such  company  and  a  railroad  company  to  the  effect  that  such  em- 
ploy^ were  to  be  furnished  free  transportation  over  the  railroad  at  their 
own  risk  while  in  the  service  of  the  express  company,  are  not  bound 
thereby. 

—Chamberlain  v.  Pierson,  87  Fed.  420 31  C.  O.  A.  157 

§  2.  —  EJootioii  of  passengers  and  intraders* 

After  the  presence  of  a  person  stealing  a  ride  on  a  train  is  discovered,  the 
railroad  company  owes  him  the  duty  which  humanity  imposes,  and  his  ef- 
forts to  ding  to  the  train  to  prevent  falling  under  the  wheels  cannot  be  con- 
sidered as  a  resistance  to  those  attempting  to  remove  him  while  the  train  is 
in  motion. 

—Southern  By.  Co.  v.  Shaw,  86  Fed.  865 31  C.  0.  A.  70 

Where  a  person  stealing  a  ride  on  a  train  continues  to  get  on  after  being 
put  off,  it  does  not  entitle  the  railroad  company  to  use  Increased  force, 
especially  where  the  trespasser  is  a  child  10  years  old. 

—Southern  By.  Co.  v.  Shaw,  86  Fed.  865 31  C.  C.  A.  70 

CHARGE. 

To  Jury  in  civil  actions,  see  "Trial,"  §S  3-6. 
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CHARTER  PARTIES. 

See  "Shipping."  »  1.  8. 

CHATTEL  MORTGAGES. 

See  "Ptedges." 

CHECKS. 

Deposit  of,  tee  "Banks  and  Banking,^  1 1. 

CIRCUIT  COURTS  OF  APPEALS. 

See  "Courts,-  |  6. 

Beyiew  in  admiralty  cases,  see  "Admiralty,**  |  2. 

CITIES. 

See  "Municipal  Corporations.** 

CITIZENS. 

Citizenship  as  ground  of  Jurisdiction  of  United  States  courts,  see  'Ooorta.**  i  S. 

CLAIM  AND  DELIVERY. 

See  "Replevin.** 

COLLATERAL  ATTACK. 

On  Judgment,  see  "Judgment,**  1 1. 

COLLATERAL  SECURITY. 

See  "PledgeB." 

COLLISION. 

1 1.  Steaat  Tessels  meetlac  or  orossliis. 

Two  steamers,  one  ascending  and  the  other  descending  along  the  left 
bank  of  a  broad,  straight  stretch  of  the  Mississippi  river,  held  both  in  fault 
for  a  collision  between  them,— the  descending  vessel  for  faulty  construc- 
tion, rendering  it  difficult  to  check  her  speed,  and  for  being  out  of  her 
proper  course,  In  the  path  of  ascending  vessels;  the  ascending  vessel  for 
starboarding  her  helm  instead  of  porting,  as  required  by  navigation  rules 
18  and  19  (Rev.  St.  §  4233). 

— Jakobsen  ▼.  Springer,  87  Fed.  948;  Springer  v.  Jakobsen,  Id 

31  C.  0.  A.  315 
I  2.  Vessels  ia  tow. 

A  tug  starting  out  Into  the  Delaware  river,  from  behind  plera  which 
obstruct  her  view,  with  a  tow  on  a  hawser,  must  exercise  caution,  but  Is 
not  bound  absolutely  to  ascertain  beforehand  whether  any  vessel  is  ap- 
proaching; and  where  she  gives  the  proper  signal  to  enable  a  vessel 
actually  approaching  to  avoid  the  tow  by  proper  and  reasonable  naviga- 
tion, she  is  not  to  be  held  liable  for  a  collision  between  them. 

— Balano  v.  The  minois,  87  Fed.  674 31  O.  a  A.  Ul 

Where  a  schooner  towed  by  a  tug  on  a  hawser  was  struck  in  the  Del- 
aware river,  by  a  passing  steamship,  shortly  after  the  tug  and  steamer 
had  emerged  from  behind  piers  that  obstructed  their  Tiew»  held,  that  the 
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steamship  was  solely  at  fault, '  in  that,  while  proceeding  in  a  narrow 
channel,  where  vessels  and  tows  were  likely  to  be  encountered,  she  failed 
to  perform  her  duty  of  running  slowly,  keeping  a  careful  lookout,  and 
listening  attentively  for  signals. 

— Balano  v.  The  DUnols,  87  Fed.  574 81  €.  0.  A.  Ill 

§  3.  Suits  for  d  am  ages— Damages, 

In  cases  of  mutual  fault,  the  personal  representatives  of  passengers  lost 
with  one  of  the  vessels  may  recover  full  damages  from  the  other,  but  the 
latter  may  recoup  one-half  thereof  from  the  half  damages  awarded  to 
the  owners  of  the  former  vessel. 

— Jakobsen  v.  Springer,  87  Fed.  948;  Springer  v.  Jakobsen,  Id 

ai  0.  C.  A.  315 

In  case  of  mutual  fault,  members  of  the  crew  of  one  vessel,  who  lose 
personal  effects,  may  recover  from  the  other  only  half  their  damages. 

—Jakobsen  v.  Springer,  87  Fed.  948;  Springer  v.  Jakobsen,  Id 

81  G.  a  A.  315 

COMMISSIONERS. 

In  admiralty,  tee  "Admiralty/*  I  1. 

COMMON  CARRIERS. 

See  "Oarrlew.* 

COMPENSATION. 

Of  attorney,  see  "Attorney  and  dient" 

Of  receivers,  see  "Receivers,"  §  2. 

Of  United  States  attorneys,  see  "District  and  Prosecuting  Attomeyi.* 

Salvage,  see  "Salvage,"  H  1,  2. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent  Domain.** 

CONDITIONAL  SALES. 

See  "Sales.** 

CONFLICT  OF  LAWS. 

CJonflicting  Jurisdiction  of  courts,  see  "Courts,"  |  7. 

CONSIDERATION. 

Of  contract,  see  "Contracts." 

CONSTITUTIONAL  LAW. 

See  "Taxation,-  f  1. 

Subjects  and  titles  of  statutes,  see  "Statutes,"  $  !• 

CONTRACTS. 

See,  also,  "Sales";   "Vendor  and  Purchaser." 

For  construction  of  levees,  see  "Levees." 

For  public  improvements,  see  "Municipal  Corporations,"  |  L 

Of  corporations,  see  "Corporations,"  $  6, 
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Of  insurance,  see  'Insurance/' 
Operation  and  effect  of  usury  laws,  see  "Usury.** 
Parol  or  extrinsic  evidence,  see  "Evidence,"  1 3* 
Reformation,  see  "Reformation  of  Instruments.** 
With  agent,  see  "Principal  and  Agent" 

1 1.  Beqnisitefl  and  vmlidity^-Ooiiflidexmtioa. 

A  writing  by  whicli  tiie  subscribers  promise  to  purchase  from  the  owners 
certain  shares  of  stock  in  a  corx>oration,  but  which  contains  no  agreement 
on  the  part  of  the  owners  to  sell  is  not  a  valid  contract  for  want  of  con- 
sideration, but  is  merely  a  unilateral  undertaking,  which  may  be  retracted 
by  a  subscriber  at  any  time  before  it  has  been  acted  upon  by  the  owners 
by  a  transfer  of  the  stock. 

^Greene  v.  Sigua  Iron  Co.,  88  Fed.  203 31  C.  0.  A.  468 

CONTRIBUTORY  NEGLIGENCL 

See  "Negligence." 

CORPORATIONS. 

See,  also,  "Banks  and  Banking";  "Municipal  Corporations.'* 
Contract  of  subscription  stock,  see  "Contracts,"  |  1. 
Taxation,  see  "TaxaUon,"  {{  4-7. 

1 1.  Capital,  stoek,  and  dlTldends— Transfer  of  shares. 

See,  also,  post,  f  4. 

An  agreement  to  purchase  from  a  syndicate  a  certain  number  of  shares 
of  stock  in  a- corporation,  which  had  been  subscribed  for  by  the  syndicate, 
but  had  not  yet  been  issued,  "or  a  proportionate  part  in  case  of  oversub- 
scription," is  not  a  contract  of  purchase,  which  renders  the  purchaser  a 
stockholder  In  the  corporation  on  a  subsequent  transfer  of  the  stock  to 
him  without  his  knowledge,  but  is  merely  an  executory  engagement  to 
purchase,  which  renders  him  liable  for  damages  for  its  breach  on  his 
failure  to  perform. 

—Greene  v.  Sigua  Iron  Co.,  88  Fed.  203 31  0.  0.  A.  458 

12.  Dividends. 

While  it  is  largely  a  matter  of  discretion  with  the  directors  whether  to 
declare  a  dividend  out  of  the  profits,  or  use  them  in  the  business  of  the 
company,  there  is  a  limit  to  this  discretion;  and  the  courts  will  not  allow 
them  to  oppress  the  holders  of  preferred  stock  by  refusing  to  declare  divi- 
dends when  the  net  profits  and  character  of  the  business  clearly  warrant 
dividends. 

•Storrow  v.  Texas  Consolidated  Compress  &  Manufacturing  Ass*n,  87 
Fed.  612 31  C.  C.  A.  139 

The  face  value  of  preferred  stock  is  in  the  nature  of  a  debt  against  the 
corporation,  and  the  Interest  thereon  becomes  a  debt  as  soon  as  it  can  be 
shown  there  are  profits  wherewith  to  pay  it. 

— Storrow  v.  Texas  Consolidated  Compress  &  Manufacturing  Ass'n,  87 
Fed.  612 31  C.  C.  A.  139 

A  bill  by  a  holder  of  preferred  stock  against  a  corporation  alleging  that 
It  has  refused  to  pay  its  guarantied  dividends  on  its  preferred  stock,  and 
refused  the  holders  thereof  their  rights;  that  Judgments  are  being  taken 
against  it;  that  it  is  insolvent,  and  cannot  be  operated  as  a  going  concern 
with  profit,  and  ought  to  be  disintegrated,  and  the  assets  divided;  that 
part  of  its  property  has  been  sold  without  authority;  and  asking  for  a 
lien,  the  foreclosure  thereof,  the  marshaling  of  the  assets,  and  the  appoint- 
ment of  a  receiver,— presents  a  case  for  a  court  of  equity. 

—Storrow  v.  Texas  Consolidated  Compress  &  Manufacturing  Ass*n,  87 
Fed.  612 31  C.  C.  A.  139 
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I  3.  Membors  and  stookHolder*— Riglits  and  liabilities  as  to  corpora- 
tion. 

The  relation  between  a  corporation  and  a  stockholder  is  a  contractual  one, 
and,  although  an  express  contract  between  them  is  not  necessary  to  its 
creation,  there  must  be  an  assent  by  both  parties,  either  express  or  im- 
plied. 

— Sigualron  Co.  v.  Greene,  88  Fed.  207 81  C.  0.  A.  477 

In  an  action  by  a  corporation  to  recover  an  assessment,  entries  of  de- 
fendant's name  in  plaintiff's  books  as  a  stockholder  are  not  prima  facie 
eyidence  that  be  is  such  stockholder. 

— Sigua  Iron  Co.  v.  Greene,  88  Fed.  207 31  C.  C.  A.  477 

In  an  action  to  recover  from  defendant  assessments  on  certain  shares 
of  stock  which  had  stood  in  his  name  for  some  years  on  the  books  of  the 
corporation,  where  it  was  a  material  question  whether  defendant  knew 
such  fact,  and  acquiesced  in  it,  and  he  testified  that  he  did  not,  but  it  was 
shown  that  during  a  portion  of  the  time  defendant,  who  owned  other  stock, 
was  a  director  of  the  corporation,  the  plaintiff  was  entitled  to  have  such 
question  submitted  to  the  jury. 

— Sigua  Iron  Co.  v.  Greene,  88  Fed.  207 31  C.  C.  A.  477 

i  4«  —  Liability  for  corporate  debts  and  aots* 

A  person  who  approves,  ratifies,  or  acquiesces  in  the  transfer  to  him  of 
shares  of  stock  in  a  corporation  is  liable  as  a  stockholder,  though  the 
transfer  was  originally  made  without  his  knowledge  or  consent. 

— Sigua  Iron  Co.  v.  Greene,  88  Fed.  207 31  C.  0.  A.  477 

i  5.  Corporate  powers  and  liabilities— Bepresentation  of  corporation 
by  oi&oers  and  agents. 

The  discovery  of  a  defect  in  an  electric  light  pole  by  an  employ^  of  the 
company  while  in  the  line  of  his  employment,  and  whose  duty  it  is  to  re- 
port it  to  his  superiors,  is  notice  of  such  defect  to  the  company. 

—City  of  Denver  v.  Sherret,  88  Fed.  226 31  C.  C.  A.  499 

See,  also,  "Electricity." 

i  6.  -»-  Contracts  and  indebtedness. 

In  an  action  against  a  corporatiou  on  a  contract  made  between  plaintiff 
and  a  third  person,  who  is  alleged  to  have  acted  in  behalf  of  the  corpo- 
ration, it  is  not  necessary  to  show  that  the  contract  was  made  uuder 
authority  of  a  resolution  of  the  board  of  directors;  and,  if  there  is  evi- 
dence tending  to  show  that  it  was  made  in  the  interest  of  the  corporation, 
which  recognized  it,  accepted  its  benefits,  and  acted  on  its  provisions, 
this  is  sufllcient  to  warrant  the  submission  of  the  cause  to  the  Jury. 

— McKenzie  v.  Poorman  Silver  Mines  of  Colorado,  88  Fed.  Ill 

31  0.  C.  A.  409 

A  corporation,  which  by  resolution  has  empowered  its  president  to 
pledge  a  contract,  under  which  money  is  due  it,  as  collateral  security  for 
money  borrowed,  cannot  claim  that  the  terms  of  the  pledge  made  by  the 
president  are  in  excess  of  the  authority  conferred  on  him,  when  at  the  time 
of  the  pledge  it  was  cognizant  of  all  the  particulars  thereof,  and  received 
the  money  borrowed,  and  gave  no  sign  of  repudiating  the  transaction. 
— McDougall  V.  Hazelton  Tripod-Boiler  Co.,  88  Fed.  217;  Hazel  ton 
Tripod-Boiler  Co.  v.  McDougall,  Id 31  C.  C.  A.  487 

COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

See  "Municipal  Corporations." 
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COURTS. 

Province  of  court  and  Jury,  see  'Trial/*  |  3. 
Review  of  decisions,  see  "Appeal  and  Error.*' 

1 1.  United  States  oomrtfl— Jurisdlotion  and  powers  in  s^meral* 

See,  also,  post,  {  8. 

Pol.  Code  Cal.  §  3669,  which  provides  for  bringing  suits  against  the 
state  to  recover  taxes  Illegally  collected,  is  not  to  be  construed  as  a  con- 
sent that  such  suits  may  be  brought  In  the  federal  courts,  since  It  contains 
provisions  wholly  inapplicable  to  tlie  procedure  of  the  federal  courts, 
among  them  being  a  provision  that,  at  a  certain  stage  of  the  case,  the 
treasurer  may  cause  it  to  be  removed  into  the  superior  court  for  the 
county  of  Sacramento. 

— Smith  V.  Rackliffe,  87  Fed.  964 31  C.  C.  A.  328 

An  action  by  a  citizen  of  another  state  or  by  an  alien  against  a  state 

treasurer  to  recover  taxes  alleged  to  have  been  illegally  collected  by  the 

state  Is,  In  effect,  an  action  against  the  state,  and  cannot  be  maintained 

in  a  federal  court  in  view  of  the  prohibition  of  the  eleventh  amendment. 

— Smith  V.  Rackliffe,  87  Fed.  964 31  C.  C.  A.  328 

A  suit  against  state  officers  to  enjolh  them  from  certifying  a  tax,  which 
they  claimed  to  do  by  authority  of  the  state,  but  which  complainant  avers 
to  be  without  lawful  authority,  is  not  a  suit  against  the  state,  within  the 
meaning  of  the  eleventh  amendment. 

—Taylor  v.  LouisviUe  &  N.  R.  Co..  88  Fed.  350 81  C.  a  A.  537 

1 2.  — -  Jurisdiotion  as  dependent  on  natnre  of  snb  jeot-matter* 

The  federal  courts  have  Jurisdiction  of  an  action  to  recover  possession 
of  lands  which  plaintiff  claims  by  virtue  of  pre-emption  under  the  laws  of 
congress,  and  which  defendant  claims  under  an  act  of  congress  granting 
land  to  railroads,  and  where  Ic  appears  that  defendant  resisted  the  plain- 
tiff's pre-emption  claim  In  the  different  stages  of  the  prosecution  thereof. 
— Florida  0.  &  P.  R.  Co.  v.  BeU,  87  Fed.  369 31  0.0.  A.  9 

The  federal  courts  have  jurisdiction  of  an  action  for  mesne  profits  of  land 
during  the  time  between  plaintiff's  pre-emption  entry  and  the  Issuance  of 
the  patent. 

—Florida  C.  &  P.  R.  Co.  v.  Bell,  87  Fed.  369 31  C.  O.  A-  9 

A  suit  brought  in  pursuance  of  Rev.  St  §  2326,  based  upon  an  adverse 
claim  made  upon  the  filing  of  an  application  for  a  patent  for  mining  ground, 
is  a  suit  arising  under  the  laws  of  the  United  States,  and  Is  within  the 
jurisdiction  of  the  circuit  court.     75  Fed.  37,  affirmed. 

—Shoshone  Mln.  Co.  v.  Rutter,  87  Fed.  801 31  0.  0.  A.  223 

1 8.  — -  Jnzisdiotion  as  dependent  on  oitisensl&ip,  eJ&araeter,  or  res- 
idence of  parties. 

See,  also,  ante,  §  1. 

The  provision  In  the  constitution  giving  the  federal  courts  jurisdiction 
of  controversies  "between  a  state  and  citizens  of  another  state,  ♦  ♦  • 
and  between  a  state,  or  the  citizens  thereof,  and  foreign  states,  citizens 
or  subjects"  (article  3,  §  2),  does  not  Include  an  action  against  a  state  by 
a  corporation  created  by  act  of  congress. 

—Smith  V.  Racliliffe,  87  Fed.  964 31  C.  C.  A.  328 

It  Is  only  where  the  jurisdiction  of  the  federal  courts  depends  upon 
diverse  citizenship  that  the  citizenship  of  a  receiver  of  an  Incorporated 
party  is  material.  If  the  jurisdiction  is  asserted  on  any  other  ground, 
the  receiver  stands  upon  the  same  footing  as  the  corporation  itself. 

—Smith  V.  RackUffe,  87  Fed.  964 31  0.  0.  A.  328 

Plaintiff,  who  had  always  resided  in  Kansas,  as  a  member  of  her  father's 
family,  went  to  Denver,  Colo.,  where  she  took  an  examination  for  the  po- 
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Bition  of  teacher  in  the  schools,  Intending,  if  snccessfnl,  to  remain  there, 
but,  if  not,  to  retnm  to  Kansas.  Before  the  result  of  her  examination  was 
known,  she  was  seriously  injured,  and,  when  sufficiently  recovered,  re- 
turned to  her  father's  home,  in  Kansas,  where  she  remained.  Held^  that 
she  did  not  cease  to  be  a  citizen  of  Kansas. 

—City  of  Denver  v.  Sherret,  88  Fed.  226 31  C.  C.  A.  499 

The  provision  in  the  judiciary  act  of  1887-88  that  no  civil  suit,  of  which 
federal  courts  have  jurisdiction  concurrently  with  the  courts  of  the 
several  states,  shall  be  brought  against  any  person  in  any  other  district 
than  that  whereof  he  is  an  inhabitant,  does  not  apply  to  patent  suits, 
exclusive  jurisdiction  over  which  is  conferred  by  Kev.  St.  §  (329,  cl.  0. 
And  hence,  prior  to  the  act  of  March  3,  1897,  defining  the  jurisdiction  of 
the  federal  courts  in  patent  suits,  a  suit  for  infringement  by  a  citizen  of  a 
state  of  the  Union  could  be  brought  m  any  district  where  valid  service 
could  be  made  upon  the  defendant. 

— Westinghouse  Air-Brake  Co.  v.  Great  Northern   Ry.   Co.,   88  Fed. 
258 31  C.  C.  A.  525 

The  act  of  March  3,  1897,  defining  the  jurisdiction  of  the  federal  courts 
in  patent  suits,  and  authorizing  the  bringing  of  such  suits  in  the  district 
of  which  defendant  is  an  inhabitant,  or  in  which  he  "shall  have  committed 
the  acts  of  infringement,  and  have  a  regular  established  place  of  business," 
did  not  repeal  prior  statutes,  so  as  to  oust  the  courts  of  jurisdiction  in 
pending  cases  not  falling  within  the  jurisdictional  limits  prescribed  in  the 
new  act. 

— Westinghouse  Air-Brake  Co.  v.  Great  Northern  Ry.   Co.,  88  Fed. 
268 31  C.  C.  A.  625 

That  a  state  statute  forbids  the  courts  to  enjoin  collection  of  alleged 
illegal  taxes,  and  restricts  the  remedy  to  an  action  to  recover  them  back, 
does  not  affect  the  jurisdiction  of  a  federal  court,  in  cases  of  diverse 
citizenship,  to  entertain  a  suit  to  enjoin  the  state  officers  from  certifying  or 
collecting  illegal  taxes. 

—Taylor  v.  Louisville  &  N.  R.  Co.,  88  Fed.  360 31  C.  C.  A.  537 

1 4.  —  Jurisdlotioii  dependent  on  amount  or  Talue  in  oontroTersy. 

A  suit  to  stay  an  action  on  the  law  side  of  the  court  for  recovery  of  lands, 
and  to  reform  a  deed  thereto.  Is  an  ancillary  suit,  and  the  court  has  juris- 
diction without  regard  to  the  amount  in  controversy. 

—Hill  V.  Kuhlman,  87  Fed.  498 31  C.  C.  A.  87 

I  5*  —  State  laws  as  rales  of  deoislons. 

The  right  to  fasten  a  special  trust  upon  funds  held  by  the  receiver  of  an 
insolvent  bank  in  Iowa  not  having  been  created  by  any  statute  of  that 
state,  but  depending  upon  the  general  principles  of  law  and  equity  ap- 
plicable to  the  circumstances,  decisions  of  the  supreme  court  of  that  state 
in  relation  thereto,  if  not  in  accord  with  the  decisions  of  the  supreme  court 
of  the  United  States  or  the  decided  weight  of  authority,  do  not  constitute 
a  rule  of  property  binding  on  the  federal  courts. 

—Beard  v.  Independent  Dlst  of  Pella  City,  88  Fed.  375.  .31  C.  C.  A.  562 

i  6*  —  Cironit  oonrts  of  appeals. 

The  circuit  court  of  appeals  has  no  jurisdiction  of  an  appeal  in  proceed- 
ings in  admiralty  for  limitation  of  liability,  when  the  only  question  pre- 
sented for  review  on  the  record  is  whether  the  district  court  had  power 
and  jurisdiction,  after  final  disposition  of  the  questions  of  limitation,  to 
enter  a  decree  In  personam  against  the  owners  of  the  vessel  for  damages 
suffered  by  some  of  the  interveners. 

—The  Annie  Faxon,  87  Fed.  961 31  0.  0.  A.  325 

In  the  act  of  March  1,  1895,  creating  a  court  of  appeals  for  the  Indian 
Territory,  and  giving  It  full  jurisdiction,  civil  and  criminal,  the  provision 
of  section  11  that  "writs  of  error  and  appeals  from  the  final  decision  of 
said  appellate  court  shall  be  allowed,  and  may  be  taken  to  the  circuit  court 
of  appeals  for  the  Eighth  judicial  circuit,  in  the  same  manner  and  under 
the  same  regulations  as  appeals  are  taken  from  the  circuit  courts  of  the 

31  C.C.A.— 39 


Digitized  by 


Google 


610  81  C.  C.  A.  REPORTS. 

United  States,"  conferred  upon  that  court  full  appellate  Jurisdiction,  In- 
cluding that  In  oases  of  infamous  crimes,  which  was  theretofore  vested 
in  the  United  States  supreme  court. 

—Harless  v.  United  States,  88  Fed.  97 31  C.  C.  A.  397 

If  It  Is  claimed  that  a  law  of  a  state  is  void  because  it  contravenes  the 
constitution  of  the  I'nited  States,  a  circuit  court  of  appeals  has  no  juris- 
diction of  the  case,  although  it  may  Involve  the  consideration  of  many  other 
questions. 

— Wrlghtman  v.  Boone  County,  88  Fed.  435 31  C.  C.  A.  570 

Under  Act  March  3,  1801,  If  ^.  6,  a  circuit  court  of  appeals  has  no  juris- 
diction of  a  case  in  which  the  question  Is  whether  a  state  statute  is  void 
because  it  contravenes  the  constitution  of  the  United  States. 

— Wrightman  v.  Boone  County,  88  Fed.  435 31  C.  C.  A.  570 

S  7.   Conourrent  and  oomfliotiiis  jurlMdlotioiiy  aaCd  oomlty^-State  eourts 
and  United  States  eonrts. 

The  federal  courts  may,  on  habeas  corpus,  release  a  person  after  bis  con- 
viction by  a  state  court,  as  well  as  before  trial,  when  he  is  in  custody  for 
an  act  done  in  pursuance  of  a  law  of  the  United  States  lawfully  enacted- 
-CampbeU  ▼.  Waite,  88  Fed.  102 31  C.  C.  A.  403 

Rev.  St.  S  753,  was  designed  to  give  relief  to  one  in  custody  under  a  state 
law,  not  only  when  a  state  statute  expressly  imposes  a  penalty  for  ex- 
ecuting a  law  of  the  United  States  or  the  process  of  its  courts,  but  also 
when  the  state  law  is  general  in  its  terms,  and  applicable  to  all  persons, 
and  one  Is  in  custody  under  color  thereof  for  an  act  which  w^s  in  fact 
done  in  pursuance  of  federal  authority. 

—CampbeU  V.  Waite,  88  Fed.  102 31  C.  C.  A.  403 

When,  on  habeas  corpus,  a  person  claims  immunity  from  arrest  and 
imprisonment,  on  the  ground  that  he  is  held  for  an  act  done  under  federal 
authority,  the  federal  courts  may  go  behind  the  indictment  or  information 
found  in  the  state  court,  dnd  ascertain  by  independent  inquiry  whether 
the  act  which  furnished  the  sole  basis  for  the  charge  was  in  truth  done 
in  pursuance  of  a  law  of  the  United  States. 

-CampbeU  V.  Waite,  88  Fed.  102 81  C.  C.  A.  403 

The  arrest,  under  state  authority,  of  federal  ofBcers  or  other  j)ersons 
for  acts  lawfully  done  In  discharge  of  their  duties  under  federal  laws, 
presents  a  case  of  urgency,  which  warrants  a  discharge  of  the  prisoner 
on  habeas  corpus  without  remitting  him  to  the  slower  remedy  of  an  appeal 
to  the  United  States  supreme  court. 

—CampbeU  V.  Waite,  88  Fed.  102 310.  C.  A.  403 

COVERTURE. 

See  '"Husband  and  Wife." 

CRIMINAL  LAW. 

See.  also,  "Forgery." 

Jurisdiction  on  appeal  of  circuit  courts  of  appeal,  see  "Courts,**  f  6. 

Offenses  by  bank  officers,  see  '*Banks  and  Banking,"  §  2. 

1 1.  ETldenoo. 

On  a  trial  for  mailing  lewd  and  lascivious  letters,  in  which  the  only  issue 
for  the  Jury  is  whether  they  were  sent  through  the  ma  Us  or  in  some  other 
way,  evidence  of  subsequent  Illicit  relations  between  the  writer  and  the 
addressee  of  the  letters  is  irrelevant. 

—Saffer  v.  United  States,  87  Fed.  329 31  C.  C.  A.  1 

§2.  TriaL 

Where  an  hidlctment  contains  many  counts,  aU  alike,  except  as  to  amounts 
of  money  and  dates  of  misapplicaticn,  it  is  sufficient  to  read  one  count  in 
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full  to  the  jury,  explain  the  difference,  and  state  the  amount  and  date 
charged  in  each  of  the  other  counts. 

— GaUot  V.  United  States,  87  Fed.  446 31  0.  C.  A.  44 

One  indictment  in  96  counts  charged  defendant  with  aiding  in  the  abstrac- 
tion of  36  specified  amounts  of  money,  at  36  specified  dates.  Another  in- 
dictment charged  lilm  T^ith  aiding  in  the  misapplication  of  the  same  amounts, 
upon  the  same  dates.  The  two  were  tried  together,  and  the  Jury  returned 
a  verdict  of  "guilty  as  charged."  Held,  that  the  verdict  was  definite,  cer- 
tain, responsive  to  the  Issues,  and  not  a  double  conviction,  the  sentence  im- 
posed by  the  court  being  imprisonment  for  a  less  term  than  the  maximum 
under  any  one  count. 

— Gallot  V.  United  States,  87  Fed.  446 31  C.  C.  A.  44 

CUSTOMS  DUTIES. 

1 1.  Goods  sulijeot  to  duty. 

The  liquid  creosote  of  commerce  Is  not  a  "distilled  oil,"  subject  to  duty, 
under  Act  Aug.  27, 18^4,  par.  60,  but  is  a  "product  of  coal  tar"  not  specially 
provided  for  in  said  act,  and  entitled  to  free  entry,  under  paragraph  443 
thereof.     82  Fed.  311,  affirmed. 

—Wise  V.  Southern  Pac.  Co.,  87  Fed.  863 31  0.  C.  A.  263 

S  2.  Refunding  or  reooTery* 

Money  deposited  wiih  tne  collector  as  security  (additional  to  that  of  the 
impofter's  bonds)  for  payment  of  duties  assessed,  and  actually  applied  to 
the  payment  of  duties,  cannot  be  recovered  back,  in  the  absence  of  a 
protest,  even  if  the  duties  were  wrongfully  assessed. 

—Burroughs  v.  Erhardt,  88  Fed.  256 31  C.  C.  A.  524 

§3.  Dr&wbaek* 

Linseed-oil  cake,  manufactured  from  Imported  linseed,  Is  not  waste,  but  is 
a  manufactured  article,  and  was  therefore  entitled  to  the  drawback  provided 
by  section  22  of  the  act  of  August  27,  1894  (28  Stat.  551). 

—United  States  v.  Dean  Linseed-Oil  Co.,  87  Fed.  453 31  0.  O.  A.  51 

Where  linseed,  on  which  a  duty  of  20  cents  per  bushel  had  been  paid,  was 
manufactured  into  oil  and  oil  cake,  and  the  oil  cake  exported,  the  drawback, 
under  section  22  of  the  act  of  August  27,  1894,  should  be  computed  in  pro- 
portion to  the  value  which  the  oil  cake  bears  to  the  oil,  and  not  in  proportion 
to  the  weight  which  the  exported  oil  cake  bears  to  the  weight  of  the  Imported 
linseed.     78  Fed.  467,  reversed. 

—United  States  v.  Dean  Linseed-OU  Co.,  87  Fed.  453 31  C.  O.  A.  51 

DAMAGES. 

For  collision,  see  "Collision,"  f  3. 

S  !•  Moaswe  of  damaffos— Injnries  to  the  per  ion. 

An  instruction  that,  if  the  jury  found  that  plaintiff's  injuries  would  im- 
pair her  ability  to  carry  on  her  occupation  as  school  teacher  in  the  future, 
she  was  entitled  to  recover  as  damages  therefor  the  amount  of  salary  she 
would  have  earned  during  the  time  she  would  be  so  disabled  from  pur- 
suing her  occupation,  is  erroneous;  the  true  rule  being  that,  upon  all  the 
evidence,  the  Jury  should  award  such  fair  sum  as  would,  in  their  Judg- 
ment, compensate  for  the  lessened  or  destroyed  ability  to  earn  money, 
making  due  allowance  for  the  contingencies  and  uncertainties  that  inhere 
in  such  matters.    Thayer,  Circuit  Judge,  dissenting. 

—City  of  Denver  v.  Sherret,  88  Fed.  220 31  C.  C.  A.  499 

DEATH. 

Of  partner,  see  "Partnership.** 
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DECEDENTS. 

DedarattoDS  of,  see  "Brldence,"  {  2. 

DECLARATIONS. 

As  eyidence  in  civil  actions,  see  "Evidence,"  |  2. 

DEEDS. 

ReformatloD,  see  "Reformatloii  of  Instraments.'* 


See  "Shipping,"  {  8. 
See  "Witnessefl." 


DEMURRAGE. 
DEPOSITIONS. 


DEPOSITS. 

In  bank,  see  "Banks  and  Banking,**  1 1. 

DISCHARGE. 

From  liability  as  surety,  see  "Principal  and  Surety.** 

DISTRIBUTION. 

Of  proceeds  of  sale  of  pledged  property,  see  "Pledges,"  i  2. 
on  foreclosure,  see  "Mortgages,"  |  5. 

DISTRICT  AND  PROSECUTING  AHORNEYS. 

1 1.  United  States  attomers— Compensatioii* 

Under  Rev.  St.  §  835«  a  United  States  attorney  is  entitled  to  all  the  fees  and 
emoluments  of  his  office,  when,  in  addition  to  the  amount  of  his  necessary 
expenses,  they  do  not  exceed  $6,000  per  annum. 

—United  States  v.  Stanton,  87  Fed.  698 31  C.  0.  A.  197 

A  district  attorney  is  not  entitied  to  extra  compensation  for  services  ren- 
dered in  examining  tities  to  sites  for  public  buildings.  U.  S.  v.  Ady,  22  C. 
C.  A.  223.  76  Fed.  359.  followed. 

— SiU  V.  United  States,  87  Fed.  699;  United  States  v.  Sill,  Id 

31  C.  C.  A.  200 

Section  824  of  the  Revised  Statutes,  which  allows  compensation  to  a  dis- 
trict attorney  for  each  day  of  the  term  where  court  Is  held  at  a  place  other 
than  his  place  of  abode,  is  limited  by  the  act  of  congress  of  Mardi  3,  1887 
(24  Stat.  509,  541,  c.  362),  to  each  day  when  the  court  is  opened  by  the  Judge 
for  business,  or  business  is  actually  transacted  in  the  court. 

~S1U  V.  United  States,  87  Fed.  699;  United  States  v.  Sill,  Id 

31  C.  O.  A.  200 

A  district  attorney  is  entitied  to  compensation  for  services  rendered  in  in- 
vestigating violations  of  the  customs  laws  reported  to  him  by  a  collector  in 
accordance  with  section  838  of  the  Revised  Statutes,  and  in  which  be  de- 
termined that  no  prosecution  should  be  instituted. 

— SiU  V.  United  States,  87  Fed.  699;  United  States  v.  Sill,  Id 

31  C.  C.  A.  200 
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A  district  attorney  is  entitled  to  recover  for  derk  hire.    U.  S,  t.  Stanton, 
87  Fed.  698,  foUowed. 

— SiU  T.  United  States,  87  Fed.  609;  United  States  v.  Sill,  Id 

81  a  a  A.  200 

DIVIDENDS. 

On  corporate  stock,  see  "Corporations,"  1 2. 


See  "WharTes." 


DOCKS. 


DOCUMENTS. 

Production  of,  see  "Witnesses,"  |  1. 

DOMICILE. 

Residence  as  ground  of  Jurisdiction,  see  "Courts,**  |  8. 

DRAWBACK. 

On  re-ezportatlon  of  goods  after  payment  of  dntles,  see  "Customs  Duties,"  |  8. 


See  "Customs  Duties." 


DUTIES. 
EJECTION. 


Of  passenger,  see  "Carriers,"  §  2. 

ELECTRICITY. 

Liability  of  city  for  defects  In  lighting  plant,  see  'Municipal  Corporations,*' 

S3. 
Notice  of  defect  In  electric  light  pole,  see  "Corporations,"  i  6. 

1 1.  Injuries  inoident  to  prodnotlon  or  vie. 

An  instruction  that  It  is  the  duty  of  an  electric  light  company  having 
poles  In  the  streets  to  make  such  inspection  of  them,  "from  time  to  time, 
as  will  determine  and  ascertain  whether  decay  has  talcen  place  to  such  an 
extent  as  to  render  the  timber  unfit  for  use,"  is  misleading,  where  the  de- 
fect shown  by  the  evidence  was  not  visible  from  the  outside,  as  apparently 
requiring  that  the  inspection  must  be  eiTectualt  and  going  beyond  the  ordi- 
nary requirement  of  reasonable  and  ordinary  care. 

—City  of  Denver  v.  Sherret,  88  Fed.  226 31  C.  C.  A.  499 

The  fact  that  plaintiff  was  wallsing  diagonally  across  the  street  when 
struck  by  a  falling  electric  light  pole  and  wires  does  not  tend  to  establish 
contributory  negligence,  In  the  absence  of  any  facts  which  would  charge 
her  with  notice  that  there  was  greater  danger  In  so  crossing. 

—City  of  Denver  v.  Sherret,  88  Fed.  226 31  C.  C.  A.  499 

EMINENT  DOMAIN. 

§  1*  Compensatioii— Persona  entitlod. 

The  liability  of  a  railroad  company  to  make  compensation  for  land  taken 
for  right  of  way  is  to  the  owner  of  the  land  at  the  time  of  the  taking. 
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and  a  subsequent  vendee  has  no  right  of  action  unless  the  same  is  specially 
assigned  to  him. 

—Northern  Pac.  R.  Co.  v.  Murray,  87  Fed.  648 31  C.  0.  A.  183 

i  8»  B«medles  of  owmers  of  propertj. 

An  application  for  an  injunction  pendente  lite  is  addressed  to  the  sound 
discretion  of  the  court,  and  will  be  granted  only  to  prevent  irreparable 
injury;  hence  a  corx>oration  having  instituted  proceedings  for  the  con- 
demnation of  land,  and  a  controversy  having  arisen  as  to  the  value  there- 
of, an  injunction  will  not  issue  to  restrain  the  corporation  from  entering 
upon  the  land  until  the  termination  of  the  condemnation  suit,  where  the 
corporation  has  given  bond  in  a  sum  sufficient  to  cover  all  damages,  and 
the  whole  controversy  appears  to  be  rather  an  attempt  to  defeat  the  pur- 
pose of  the  corporation  than  a  simple  contest  as  to  the  value  of  the  land. 

—Davis  V.  Port  Arthur  Channel  &  Dock  Co.,  87  Fed.  512 

•  81  C.  0.  A.  09 

Where  a  landowner,  knowing  that  a  railroad  company  has  entered  upon 
his  land  and  is  constructing  its  road  without  having  procured  the  right  of 
way,  remains  inactive  until  the  road  is  in  operation,  he  cannot  maintain 
ejectment  for  the  entry,  but  is  restricted  to  an  action  for  damages. 

—Northern  Pac  B.  Co.  v.  Murray,  87  Fed.  648 31  a  a  A.  183 

EQUITY. 

See,  also,  "Action**;  "Reformation  of  Instruments.** 
Suits  for  infringement  of  patents,  see  "Patents,"  §  5. 

1 1.  PleAdlai^-OemwiTor,  ezeoptions,  Vad  mottoiu* 

There  is  no  such  thing  as  a  demurrer  to  an  answer  In  equity.  The  only 
way  by  which  the  sufficiency  of  the  answer  on  its  merits  as  a  defense  can 
be  tested  is  by  setting  the  case  for  hearing  on  the  bill  and  answer. 

-Walker  T.  Jack,  88  Fed.  676 81  C.  C.  A.  462 

The  office  of  an  exception  to  an  answer  is  to  raise  the  question  whether 
the  averments  and  denials  thereof  are  sufficiently  responsive  to  the  alle- 
gations of  the  bill;  and  it  cannot  be  treated  as  raising  the  question  of  the 
sufficiency  of  the  answer  as  a  defense  on  the  merits. 

—Walker  V.  Jack,  88  Fed.  576 31  0.  C.  A.  462 

A  motion  to  strike  out  parts  of  the  answer  must  be  denied  when  not 
sufficiently  specific  to  identify  the  portions  to  be  stricken. 

— McGorray  v.  O'Connor,  87  Fed.  586 81  C.  O.  A.  114 

1 8»  "^«  Vorlfloatiim. 

A  motion  was  made  to  strike  out  answers  for  want  of  certificates  of 
counsel  that  the  answer  was  well  founded  In  law.  The  court  denied  the 
motion,  **wlth  leave  to  said  defendants  to  further  verify  their  answers, 
and  add  certificates,  if  so  advised.*'  Hdd,  that  this  order  was  merely 
permissive,  and  not  a  decision,  constituting  the  law  of  the  case,  that  cer- 
tificates to  the  answer  were  necessary. 

— McGorray  v.  O'Connor,  87  Fed.  586 31  C.  C.  A.  114 

There  is  no  equity  rule  requiring  a  certificate  of  counsel  that  an  answer 
to  the  merits  is  well  founded  In  law. 

—McGorray  V.  O'Connor,  87  Fed.  586 31  a  C.  A.  114 

13.  Hearing. 

Where  over  90  days  elapse  after  the  filing  of  the  replication  without  the 
taking  of  any  testimony  by  plaintiff  o^  any  motion  to  extend  the  time  for 
taking  testimony,  and  thereafter  plaintiff  gives  notice  of  motions  to  strike 
out  certain  portions  of  the  answer,  which  motions  are  denied,  there  is  no 
error  in  then  setting  the  case  down  for  hearing  on  the  bill  and  answers. 
—McGorray  v.  O'Connor,  87  Fed.  686 31  0.  C.  A.  114 

1 4.  Masters,  and  priKseodinss  before  tltem. 

Where,  by  stipulation  and  order  of  court  based  thereon,  the  cause  is 
referred  to  a  special  master  to  take  the  proofs  "and  report  the  same  to  the 
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court  with  his  findings  of  fact  and  conclusions  of  law  thereon,"  the  mas- 
ter's findings  of  fact  are  conclusive  upon  the  court,  so  far  as  they  are  based 
on  conflicting  evidence,  or  the  veracity  of  witnesses,  or  so  far  as  there  is 
evidence  consistent  with  the  finding.  But  this  rule  is  confined  strictly  to 
findings  of  fact  and  does  not  include  the  interpretation  and  legal  effect  of 
documents,  nor  is  it  applicable  when,  by  subsequent  stipulation,  additional 
evidence  is  introduced  before  the  court. 

—United  States  Trust  Co.  v.  Mercantile  Trust  Ck>.,  88  Fed.  140 

81  0.  0.  A,  427 

ESTOPPEL 

By  Judgment,  see  "Judgment,"  I  2. 

To  avoid  or  forfeit  insurance  policy,  see  ''Insurance,*'  |  S. 

EVIDENCE. 

see,  also,  '*Witnesses." 

In  criminal  cases,  see  "Criminal  Law,"  f  1. 

RecepUon  at  trial,  see  **Trlal,"  §  1. 

S  1.  JEteleTanoT,  materiality,  aad  eompeteney  ia  seneral. 

In  an  action  against  a  railroad  company  to  recover  for  injuries  received 
in  a  wreck  caused  by  the  derailment  of  a  train  through  the  alleged  negli- 
gence of  the  company,  the  record  of  the  trial  and  conviction  of  persons 
charged  with  murder  by  feloniously  derailing  the  train  is  not  admissible  in 
evidence  on  behalf  of  the  defendant. 

—Chamberlain  v.  Pierson,  87  Fed.  420 31  C.  C.  A.  157 

The  period  of  time  within  which  collateral  transactions  offered  to  show 

a  guilty  intent  must  have  occurred  is  largely  discretionary  with  the  court. 

— Spurrv.  United  States,  87  Fed.  701 31  C.  C.  A.  202 

Testimony  of  a  witness,  acquainted  with  the  situation,  that  a  railroad 
traclc  is  straight  at  a  certain  point,  and  a  crossing  In  plain  view  for  a  cer- 
tain distance,  is  competent. 

—Baltimore  &  O.  R.  Co.  v.  Hellenthal,  88  Fed.  116. ..  .31  C.  C.  A.  414 

Upon  the  trial  of  the  president  of  a  national  bank  for  certifying  checks 
without  funds,  evidence  of  speculations  by  the  cashier  with  funds  of  the 
bank,  with  defendant's  knowledge,  is  admissible  for  its  bearing  upon  the 
right  of  the  latter  to  rely  upon  the  former's  representations  as  to  the  state 
of  the  customer's  accounts. 

— Spurr  V.  United  States,  87  Fed.  701 31  C.  C.  A.  202 

§  2.  Doolarations. 

Declarations  made  10  days  after  the  alleged  delivery  of  an  Insurauce  policy 
cannot  be  admitted  In  evidence,  as  part  of  the  res  gesta?,  to  show  such  de- 
livery. 

—Mutual  Life  Ins.  Co.  v.  I^gan,  87  Fed.  637 31  C.  C.  A.  172 

In  a  suit  by  an  executor  to  collect  an  insurance  policy  upon  the  life  of  his 
testator,  when  the  Issue  Is  whether  or  not  the  contract  was  consummated, 
it  Is  error  to  allow  the  plaintiff  to  testify  to  dedaratlons  by  his  testator 
going  to  show  that  he  acknowledged  liability  upon  his  premium  note,  in 
order  to  show  an  acceptance  by  him  of  the  policy.  The  suit  being  on  the 
policy,  and  not  on  the  note,  such  declarations  cannot  be  considered  as  against 
interest. 

-Mutual  Life  Ins.  Co.  v.  Logan,  87  Fed.  637 81  O.  0.  A.  172 

§  3«  Parol  and  oztrinsio  evidenoe  aif  ootins  writing. 

The  rule  that  parol  evidence  cannot  be  received  to  contradict  or  vary  a 
written  contract  does  not  apply  as  against  either  party  In  an  action  be- 
tween a  party  to  the  contract  and  a  third  person,  as  the  estoppel  on  which 
the  rule  rests  must  be  mutual,  and  the  third  person  Is  not  bound  by  the 
contract. 

— Bigiia  Iron  Co.  v.  Greene,  88  Fed.  207 31  0.  C.  A.  477 
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Where  the  only  property  owned  by  a  mortgagor  In  a  certain  quarter 
section  Is  the  portion  lying  south  of  a  creek,  which  portion  contains 
about  30  acres,  a  mortgage  describing  land  as  "thirty  acres  In*'  said 
quarter  section  Is  not  so  vague  and  Indefinite  as  to  be  Incapable  of  being 
aided  by  parol  proof. 

— Vanvalkenberg  t.  American  FreehoU3  Land  Mortgage  Co.,  87  Fed. 
617 31  C.  C.  A.  145 

1 4.   OpinioB  OTldoAO«. 

There  Is  a  recognized  exception  to  the  general  rule  requiring  a  witness 
to  state  facts,  and  not  conclusions,  which  permits  him  to  state  his  Infer- 
ence or  opinion  from  facts  he  sees  or  knows,  when  he  draws  It  from  so 
many  minor  details  that  It  Is  Impossible  to  state  them  so  that  a  jury 
could  deduce  a  just  Inference  from  his  narrative.  But  on  an  issue  as  to 
whether  a  building  containing  Insured  goods  fell  as  the  result  of  fire, 
or  was  blown  down  by  a  high  wind,  held,  that  the  court  committed  no 
error  In  refusing  to  permit  witnesses,  who  testified  that  they  saw  the  roof 
on  fire,  and  had  seen  other  buildings  on  fire  before,  to  give  their  opinions 
as  to  whether  It  was  still  standing  when  they  saw  It  burning. 

^Fred  J.  Klesel  &  Co.  v.  Sun  Ins.  Office  of  London,  88  Fed.  243 

31  C.  C.  A.  515 

The  general  rule  that  witnesses  shouVd  state  facts,  and  not  conclusions, 
should  be  strictly  followed;  and,  whenever  It  Is  doubtful  whether  a  case 
falls  imder  the  rule  or  one  of  its  exceptions,  the  wise  course  Is  to  place 
It  under  the  rule. 

^Fred  J.  Klesel  &  Co.  v.  Sun  Ins.  Ofllce  of  London,  88  Fed.  243 

31  O.  0.  A.  515 

FALSE  IMPRISONMENT. 

Arrest  of  passenger,  see  "Street  Railroads.** 


See  "Courts." 


See  "Courts,"  |  2. 


FEDERAL  COURTS. 

FEDERAL  QUESTIONS. 

FEES. 


Actions  for,  see  "United  States." 

Of  United  States  attorneys,  see  "District  and  Prosecuting  Attorneys.'^ 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  {  2. 

FINDINGS. 

By  commissioner  in  admiralty,  see  "Admiralty,"  |  !• 

FOOD. 

1 1.  Power  to  make  resulatioms* 

The  governor  of  the  Soldiers*  Home  at  Dajrton,  Ohio,  In  serving  to  the 
Inmates  as  food  oleomargarine  furnished  by  the  government,  is  not  subject 
to  the  law  of  the  state  prescribing  the  manner  In  which  oleomargarine  shall 
be  used  in  eating  houses.  The  legislature  having  no  power  to  regulate  the 
conduct  of  such  Institution,  the  statute  is  to  be  construed  as  not  applying 
thereto. 

—In  re  Thomas,  87  Fed.  453 31  0.  C.  A.  80 
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FORECLOSURE. 

Of  mortgage,  see  "Mortgages,"  H  3-5;  "Railroads,"  f  2. 

FOREIGN  RECEIVERS. 

See  "Receivers,"  {  3. 

FORFEITURES. 

Of  wages  of  seamen,  see  "Seamen." 

FORGERY. 

1 1.  Nature  and  elements  of  offense. 

One  presenting  accounts  to  the  govemment  cannot  be  convicted  under 
Rev.  St.  §§  5418,  5479,  for  forging  the  name  of  a  justice  of  the  peAce  to  the 
affidavit  attached  thereto,  unless  It  be  done  to  defraud  the  United  States. 
-Staton  V.  United  States,  88  Fed.  253 81  0.  0.  A.  521 

1 2.  Indietment* 

An  indictment  charging  that  defendant  forged  the  name  of  a  justice  of 
the  peace  to  accounts  presented  by  him  to  the  government  accounting  offi- 
cers, "with  intent  to  defraud  the  United  States,"  must  be  regarded  as  based 
on  Rev.  St.  §§  5418,  5479,  and  not  on  section  5421,  which  denounces  the 
making,  altering,  forging,  etc.,  of  papers,  for  the  purpose  of  "obtaining  or 
receiving  *  *  *  from  the  United  States  or  any  of  their  officers  or  agents 
any  sum  of  money." 

-Staton  V.  United  States,  88  Fed.  253 81  0.  C.  A.  521 

FORMER  ADJUDICATION. 

See  "Judgment,"  §  2. 

FRAUDULENT  CONVEYANCES. 

1 1.   Transfers  and  transaetions  Invalid. 

A  sale  of  personalty,  not  followed  by  open  and  visible  or  notorious 
change  of  possession  or  ownership,  is  void,  under  the  law  of  Illinois,  as 
against  creditors  of  the  seller. 

—Dooley  V.  Pease,  88  Fed.  446 31  G.  0.  A.  582 

GARNISHMENT. 

1 1.  Persons  and  property  snbjeet  to  san^'l^ment. 

Defendant  was  summoned  to  answer  touching  its  Indebtedness  to  "the 
Central  Vermont  Railroad  Company,  a  corporation  established  under  the 
laws  of  the  state  of  Vermont,  and  doing  business  under  the  name  of  the 
Ogdensburg  Transit  Company,"  and  answered  that  it  had  no  funds  be- 
longing to  the  defendant  described,  but  that  it  had  funds  of  the  Central 
Vermont  Railroad  Company,  and  that  the  Ogdensburg  Transit  Company 
was  an  independent  corporation.  Held,  that  the  defendant  was  properly 
charged  as  trustee. 

—Boston  &  M.  B.  B.  T.  Wade,  87  Fed.  792 31  0.  0.  A.  324 


GRANTS. 

Of  public  lands,  see  "Public  Lands." 
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HABEAS  CORPUS. 

Power  of  United  States  courts,  see  "Courts,"  |  7. 

HEARING. 

In  equity,  see  ''Equity,**  I  8. 

HOMESTEAD. 

Entry  of  public  lands,  8e«  "Public  Lands."  1 1. 

HORSE  RAfLROADS. 

See  "Street  BaOroads." 

HUSBAND  AND  WIFE. 

1 1,  AotioBS, 

Under  the  law  of  Louisiana  a  wife  cannot  maintain  an  action  In  her  own 
name  against  others  than  her  husband,  except  for  the  purpose  of  recovering 
or  protecting  her  paraphernal  funds  or  property. 

— Hart  V.  Bowen,  86  Fed.  877 310.  C.  A.  81 

Where  a  married  woman  deposits  funds  with  a  partnership  as  her  separate 
paraphernal  property,  and  they  are  recognized  and  treated  as  such  by  the 
firm  and  by  the  representatives  of  a  deceased  partner,  her  account  being 
kept  separate  from  her  husband's,  she  may  recover  such  funds  In  her  own 
name,  without  proving  their  paraphernal  character,  defendants  being  estopped 
to  deny  the  fact. 

—Hart  v.  Bowen,  86  Fed.  877 31  0.  0.  A.  31 

INDICTMENT  AND  INFORMATION. 

For  forgery,  see  "Forgery,"  1 2. 

INDORSEMENT. 

Of  notes,  lee  "Bills  and  Notes,"  1 1. 

INFRINGEMENT. 

Of  patent,  see  "Patents,"  tt  4-8. 

INJUNCTION. 

To  restrain  enforcement  of  taxes,  see  "Taxation,"  S  7. 

Infringement  of  patent,  see  "Patents,**  §  5. 

taliing  of  land,  see  "Eminent  Domain,**  §  2. 

1 1*  Preliminary  and  interloontory  injunotions* 

In  a  suit  for  specific  performance  of  an  alleged  contract  for  the  assign- 
ment of  a  large  number  of  patents  belonging  to  defendant,  a  preliminary 
Injunction,  involving  the  defendant  in  much  inconvenience  and  possible 
loss,  should  not  be  granted,  restraining  him  from  selling  or  otherwise 
disposing  of  a  list  of  patents  enumerated  as  coming  within  the  agree- 
ment, where  one  of  the  terms  of  the  contract  Is  so  indefinite  as  to  make 
tt  doubtful  whether  the  court  could  enforce  It,  and  where  It  is  also  doubt- 
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fnl  whether  some  of  the  patents  for  which  the  injunction  is  sought  are 
embraced  within  the  terms  of  the  contract 

^MiUer  y.  Morley  Finishing  Mach.  Co.,  87  Fed.  621. ..  .31  0.  0.  A.  148 

INSOLVENCY. 

National  banks,  see  "Banks  and  Banking,"  S  2. 

INSPECTION. 

Production  of  documents,  see  ••Witnesses,"  §  1. 

INSTRUCTIONS. 

In  clTll  acUons,  see  "Trial,"  SS  8-6. 

INSURANCE. 

S  !•  Insnraaoo  asents. 

The  agent  ot  a  life  insurance  company,  authorized  to  close  the  contrnct  by 
delivering  the  policy  and  collecting  premiums,  has,  in  general,  implied  au- 
thority to  accept  notes  for  the  premiums. 

—Mutual  Life  Ins.  Co.  v.  Logan,  87  Fed.  637 31  0.  0.  A,  172 

§  £•  The  oontraot  In  seneraL 

Where  a  premium  note  has  been  negotiated  by  the  agent  of  the  company, 
and,  on  presentation  by  the  assignee,  allowed  by  the  maker's  executor  as  a 
claim  against  the  estate,  it  is  error  to  refuse  to  instruct  that  such  action 
by  the  executor  cannot  bind  the  company,  the  issue  being  whether  or  not 
the  contract,  was  erer  consummated. 

—Mutual  Life  Ins.  Co.  v.  Logan,  87  Fed.  637 31  O.  C.  A.  172 

While  a  policy  which  is  ambiguous  or  of  doubtful  meaning  should  be 
construed  most  strongly  against  the  insurer,  yet,  if  its  terms  are  clear 
and  unambiguous,  they  are  to  be  taken  in  their  plain,  ordinary  sense,  and 
no  construction  is  necessary. 

—Fred  J.  Kiesel  &  Co.  t.  Sun  Ins.  Office  of  London,  88  Fed.  243 

31  0.  C.  A.  515 
1 8*  Premiums* 

A  person  dealing  with  an  insurance  company  cannot  be  bound  by  a  rule 
of  the  company  forbidding  the  taking  of  premium  notes,  which  Is  intended 
for  the  guidance  of  its  agents,  and  of  which  he  has  no  Imowledge. 

—Mutual  Life  Ins.  Co.  v.  Logan,  87  Fed.  637 31  C.  0.  A.  172 

fi  4.  Forf eitnre  of  poliey  for  breaeh  of  promissory  warraatyt  eoTenaaty 
or  eondition  siibseqiieAt* 

On  the  back  of  a  premium  receipt  was  printed,  among  other  things,  the 
following:  "Provided  satisfactory  eyidence  and  guaranty  is  furnished  that 
the  person  whose  life  was  insured  is  in  good  health  and  acceptable  for  new 
insurance,  which  guaranty  shall  be  binding  upon  the  insured  and  bene- 
flclarles  under  said  policy,  the  agent  will  receive  a  premium,  and  the  in- 
surance will  be  revived  by  the  delivery  of  this  receipt  within  60  days  from 
the  time  said  premium  became  due."  Held,  that  (applying  the  rule  that 
contracts  written  on  forms  prepared  by  the  insurer  will,  when  ambiguous, 
be  construed  most  favorably  to  the  insured)  the  above  provision  was  a 
mere  direction  by  the  company  to  its  agents,  so  that  the  mere  acceptance 
of  such  a  receipt  on  the  payment  of  an  overdue  premium  would  not  imply 
a  guaranty  of  good  health  on  the  part  of  the  insured. 

— iEtna  Life  Ins.  Co.  v.  Smith,  88  Fed.  440 81  C.  0.  A.  575 

Where,  in  violation  of  the  rules  of  the  company,  It  is  the  practice  of  its 
agents  to  accept  overdue  premiums  without  requiring  a  guaranty  that  the 
insured  is  in  good  health*  and  this  course  of  business  is  shown  to  be  such 
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that  a  reasonably  prudent  man,  acting  In  the  capacity  of  an  ezecntlTe 
officer,  ought  to  have  known  of  It,  this  is  sufficient  to  warrant  a  finding 
that  the  executlye  officer  of  the  company  did  in  fact  have  knowledge  of 
the  practice. 

— ^tna  Life  Ins.  Co.  t.  Smith,  88  Fed.  440 31  C.  a  A.  575 

I  6.  Estoppol,  waiver,  or  acreemeats  affeotlMC  risbt  to  AToid  or  forfeit 
poliej. 

When  the  general  agent  of  an  insurance  comimny  has  knowledge  of  fre- 
quent violations  by  a  subagent  of  a  rule  of  the  company  prohibiting  the  ac- 
ceptance of  notes  for  premiums,  and  makes  no  serious  objection,  the  com- 
pany must  be  deemed  to  have  waived  the  application  of  the  rule. 

—Mutual  Life  Ins.  Co.  t.  Logan,  87  Fed.  637 31  C.  C.  A.  172 

By  knowingly  permitting  Its  agents  to  accept  for  a  considerable  period 
overdue  premiums  without  taking  health  certificates,  the  company  grants 
them  authority  so  to  do,  and  cannot  avoid  the  effect  thereof  by  showing 
that  its  printed  instructions  did  not  authorize  the  practice. 

— ^tna  Life  Ins.  Co.  v.  Smith.  88  Fed.  440 31  C.  a  A.  575 

f  6.  Risks  and  oamses  of  loss. 

A  policy  on  goods  In  a  warehouse  contained  a  clause  which  declared 
that  "If  a  building  or  any  part  thereof  fall,  except  as  the  result  of  fire, 
all  insurance  by  this  policy  on  such  building  or  its  contents  shall  Im- 
mediately cease."  The  building  fell,  and  the  goods  were  destroyed  by  fire; 
but  whether  the  fall  was  caused  by  the  fire,  or  by  a  gale  of  wind,  was 
the  matter  in  issue.  Plaintiff  requested  a  charge  that,  if  the  building  or 
goods  were  on  fire  before  the  building  fell,  the  company  was  liable,  even 
though  It  would  not  have  fallen  but  for  the  wind.  Hdd^  that  the  court 
properly  rejected  this  request,  and  correctly  charged  that,  if  the  fall  was 
caused  by  the  fire,  the  company  was  liable,  but,  If  It  resulted  from  some 
other  cause,  It  was  not. 

^Fred  J.  Kieeel  &  Co.  t.  Sun  Ins.  Office  of  London,  88Fed.  243 

31  O.  0.  ^  515 

Under  an  accident  policy  excepting  from  the  risks  "voluntary  exposure 
to  unnecessary  danger,"  an  accident  is  not  within  the  exception  unless  the 
insured  was  aware  of  the  danger  he  Incurred,  and  purposely  assumed  the 
risks  thereof. 

— Ashenfelter  t.  Employers'  Liability  Assnr.  Corp.,  87  Fed.  682 

31  C.  C.  A.  198 
1 7.  Eztemt  of  loss  and  liability  of  insurer. 

Under  a  contract  of  Insurance  of  the  protits  on  a  cargo  of  sugar  "against 
total  loss  only"  there  Is  no  actual  total  loss  of  profits  where  any  part,  how- 
ever small,  of  the  cargo,  Is  saved,  and  reaches  the  owner  In  condition  to 
earn  a  profit;   and  in  such  case  no  recovery  can  be  had. 

^Insurance  Co.  of  North  America  v.  Canada  Sugar-Refining  Co.,  87 
Fed.  491 SIC.  C.  A.  65 

In  the  United  States  the  owner  may  abandon  ship  or  cargo,  and  treat  the 
loss  as  constructively  total,  when-  the  damage  exceeds  50  per  cent  of  the 
total  value. 

^Insurance  Co.  of  North  America  v.  Canada  Sugar-Refining  Co.,  87 
Fed.  491 31  C.  a  A.  65 

Where  Insurance  is  upon  the  profits  of  a  cargo,  and  not  upon  the  cargo 
itself,  a  partial  loss  cannot  be  converted  by  abandonment  Into  a  constructive 
total  loss. 

—Insurance  Co.  of  North  America  v.  Canada  Sugar-Refining  Co.,  87 
Fed.  491 31C.  a  A.65 

In  cases  of  constructive  total  loss,  abandonment  is  indispensable  to  recov- 
ery of  insurance,  except  when  It  could  not  possibly  be  of  benefit  to  the  In- 
surer. 

—Insurance  Co.  of  North  America  y.  Canada  Sngar-Refining  Co.,  87 
Fed.  491 81  a  a  A.  65 
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S  S.  AotioAs  on  polioio** 

Whether  a  contractor,  who  was  suffocated  or  burned  to  death  by  the 
ignition  of  a  bucket  of  tar  pitch  which  he  was  heating  inside  a  tanlc  for 
calking  purposes,  was  aware  of  the  danger  arising  from  the  character  of 
that  material,  so  as  to  bring  him  within  the  exception  of  "voluntary  ex- 
posure to  unnecessary  danger,"  contained  in  his  accident  policy,  held,  on 
the  evidence,  to  be  a  question  which  should  have  been  submitted  to  the 
Jury. 

— Ashenfelter  v.  Employers'  Ldabillty  Assur.  Corp.,  87  Fed.  682 

81  C.  C.  A.  193 

Declarations  of  insured  as  evidence  in  action  on  life  policy,  see  "Evidence," 
«2. 

INTEREST. 

See  "Usury." 

INTERNAL  REVENUE. 

Liability  of  sureties  on  bonds  of  officers,  see  "Principal  and  Surety."* 
Production  of  documents,  see  "Witnesses,"  §  1. 

INTERVENTION. 

In  receivership  proceedings,  see  "Receivers,**  |  'L 


INVENTION. 
JOINDER. 

JUDGES. 


See  "Patents." 


Of  parties,  see  "Parties.** 


$  1.  Appointmont. 

In  Texas,  three  out  of  four  county  commissioners  have  power  to  appoint 
a  county  Judge  to  fill  a  vacancy,  who  will  be  a  judge  de  facto,  if  not  de 
Jure. 

^Marion  County  v.  Coler,  88  Fed.  50 31  0.  0.  A.  389 

JUDGMENT. 

Review,  see  "Appeal  and  Error." 
Revival,  see  "Limitation  of  Actions." 

1 1.  Collateral  attack. 

In  a  suit  by  a  lessor  railroad  company  to  recover,  under  the  provisions 
of  the  lease,  taxes  on  the  leased  property  which  the  lessor  has  been  com- 
pelled to  pay  by  the  Judgment  of  a  court  of  competent  Jurisdiction,  evi- 
dence as  to  the  assessable  value  of  the  leased  line  is  inadmissible  as  being, 
in  effect  a  collateral  attack  upon  the  assessment  and  upon  the  Judgment  in 
favor  of  the  state  for  the  amount  of  the  taxes. 

—United  States  Trust  Co.  v.  Mercantile  Trust  Co.,  88  Fed.  140 

31  C.  C.  A.  427 
§  2.  ConolnsiTeness  of  adjudication. 

Where  a  Judgment  has  t)een  recovered  against  a  county  on  its  refunding 
bonds,  and  subsequently  mandamus  has  been  issued  to  compel  the  levy 
of  a  tax  to  pay  such  bonds,  the  question  of  their  validity  is  concluded 
as  between  the  same  parties,  and  cannot  be  again  raised  in  a  subsequent 
suit. 

—Marion  County  v.  Coler,  88  Fed.  59 31  C.  C.  A.  380 
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JURISDICTION. 

Particular  courts,  see  "Ctourts." 

JURY. 

§  1.  Competenoy  of  Jurors. 

A  juror  who  says  he  has  an  Impression  or  ophiion  as  to  guilt  or  Innocence 
of  defendant,  formed  from  newspapers  and  rumors,  that  it  would  require 
evUence  to  remove  It,  but  that  it  would  yield  to  evidence,  and  that  he  can 
and  will  give  the  defendant  a  f^ir  and  impartial  trial  according  to  the  evi- 
dence that  may  be  adduced  before  him,  Is  competent 

— GaUot  V.  United  States,  87  Fed.  446 31  C.  C.  A.  44 

LANDLORD  AND  TENANT. 

Railroad  leases,  see  ''Railroads/'  H  1»  8. 

LAND  OFFICE. 

See  "Public  Lands,"  f  3. 

LETTERS  PATENT. 

For  invention,  see  "Patents." 

LEVEES. 

1 1.  IfOToe  dlstrioto  and  officers. 

A  railroad  company  agreed  to  perform  certain  work  by  a  stipulated 
time  unless  It  is  "by  reason  of  the  elements,  litigations,  strikes,  financial 
panics,  epidemics,  or  any  other  cause  unforeseen  or  beyond  the  control  of 
said  railroad  company,  its  successors  or  assigns,  hindered  or  delayed  or 
otherwise  prevented  from  properly  prosecuting  said  work.  In  such  case, 
time  not  being  the  essence  of  this  contract,  the  date  herein  fixed  for  com- 
pletion *  •  *  will  not  be  adhered  to,  but  credit  for  the  time  so  lost 
shall  be  given  and  allowed  to  said  railroad  company,  its  successors  or 
assigns,  and  the  thne  so  lost  shall  be  added  to  that  herein  required  for 
the  completion  of*  this  contract.  Held  that,  whether  or  not  the  company 
could  ever  be  defaulted  under  the  contract,  Rev.  Civ.  Ck>de  La.  art.  2765, 
providing  that  "the  proprietor  has  a  right  to  cancel  at  pleasure  the  bargain 
he  has  made,  even  in  case  the  work  has  already  been  commenced,  by 
paying  the  undertaker  for  the  expense  and  labor  already  incurred,  and 
such  damages  as  the  nature  of  the  case  may  require,"  gave  the  contracting 
parties  the  right  to  declare  the  contract  at  an  end  at  any  time  before  Its 
completion. 

—Louisiana,  A.  &  M.  R.  Co.  v.  Board  of  Levee  CJom'rs  of  Tensas  Basin 
Levee  DIst,  87  Fed.  594 31  C.  C.  A.  121 

Acts  La.  1888,  No.  77,  $  2,  gave  the  Tensas  Basin  Levee  District  all  the 
state  lands  within  the  district  to  be  used  for  the  purpose  of  building  a 
system  of  levees  or  other  public  improvement  for  the  purpose  of  protecting 
the  district  from  disastrous  floods,  and  authorized  the  board  to  dispose 
of  the  lands  in  such  manner  as  it  should  deem  proper.  Const.  La.  art. 
56,  prohibits  the  granting  of  the  property  of  the  state  to  private  enterprise. 
The  board  contracted  with  a  railway  company  for  the  building  of  a  portion 
of  its  road  In  the  form  of  a  levee  embankment,  which  the  state  engineer 
reported  would  be  of  great  value  to  the  district.  Held,  that  the  railway 
was,  to  the  extent  it  would  protect  the  district,  a  "public  improvement,'* 
contemplated  by  the  statute,  though  owned  at  Its  completion  by  private 
persons,  and  used  for  another  purpose  besides  being  a  mere  levee. 

—Louisiana,  A.  &  M.  R.  Co.  v.  Board  of  Levee  Com'rs  of  Tensas  Basiu 
Levee  Dist,  87  Fed.  594 31  C.  C.  A.  121 
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Defendant,  an  Arkansas  railroad  company,  contracted  with  plaintiff,  a 
Lonisiana  leyee  district,  to  build  a  portion  of  its  railroad  in  Arkansas  in 
the  form  of  a  levee  embankment,  of  a  certain  height,  which  should  serve 
the  purpose  of  a  levee  as  well  as  a  railroad  bed.  The  statutes  of  Arkansas 
forbid  the  building  of  railroad  embankments  which  will  Interfere  with 
the  natural  flow  of  the  water,  and  the  levee  authorities  in  the  district 
where  the  road  was  proposed  to  be  built  opposed  it  by  legislation.  Held 
that,  the  contract  being  impossible  of  performance,  it  should  be  rescinded. 
— IfOuisiana,  A.  &  M.  R.  Go.  v.  Board  of  Levee  Gom'rs  of  Tensas  Basin 
Levee  DIst,  87  Fed.  694 31  C.  C.  A.  121 

The  constitution  of  Louisiana  (article  214)  authorizes  the  legislature  to 
create  levee  districts,  the  boards  of  which  shall  have  supervision  of  the 
levees  in  said  districts.  Article  216  gives  power  with  the  concurrence  of 
the  adjacent  state  or  states  to  create  levee  districts  composed  of  territory 
partly  in  the  state  and  partly  in  adjacent  states.  Act  No.  59,  1886,  $  17, 
provides  that  the  Tensas  Basin  District,  in  Louisiana,  shall  have  the  right 
to  join  with  any  levee  district  embracing  the  counties  of  Chicot  and  Desha. 
in  Arkansas,  for  mutual  protection.  Held,  that  a  contract  by  the  Tensas 
Basin  Levee  District  for  the  building  of  a  levee  in  Chicot  county,  Ark.,  in 
opposition  to  the  levee  authorities  of  that  state,  was  ultra  vires  and  void. 
^Louisiana,  A.  &  M.  R.  Co.  v.  Board  of  Levee  Corners  of  Tensas  Basin 
Levee  Dist,  87  Fed.  594 31  C.  C.  A.  121 

The  act  of  July  3,  1886  (Sess.  Laws,  p.  96),  of  the  Louisiana  legislature, 
creating  the  Tensas  Basin  Levee  Board,  authorizing  it  to  assess  taxes, 
collect  and  receive  funds,  and  hold  and  administer  the  same,  and  granting 
to  it  large  tracts  of  public  lands  to  be  expended  by  it  discreetly  for  the 
purpose  of  carrying  out  the  purposes  of  the  act,  created  not  a  merely  min- 
isterial and  executory  functionary,  but  a  full-fledged  municipal  corporation, 
with  large  discretion  as  a  fiduciary  agent,  and  with  full  power  to  sue  in 
regard  to  the  trust  Imposed. 

^Louisiana,  A.  &  M.  R.  Co.  v.  Board  of  Levee  Com'rs  of  Tensas  Basin 
Levee  Dist,  87  Fed.  594 31  0.  C.  A.  121 

LIENS. 

See,  also,  •'Maritime  Liens." 
Of  attorney,  see  "Attorney  and  Client." 
On  railroads,  see  "Railroads,"  §  2. 
Pledge,  see  "Pledges." 

LIMITATION  OF  ACTIONS. 

§  !•  Statntofl  of  limitattoii— OonstmctioA  in  menermL 

"Title,"  as  used  in  the  Texas  statute  prescribing  the  three-years  limita- 
tion, means  a  regular  chain  of  transfer  from  or  under  the  sovereignty  of 
the  soil;  and  "color  of  title"  means  a  consecutive  chain  transfer  down  to 
the  person  in  possession,  without,  however,  being  regular;  as  where  one 
of  the  memorials  or  muniments  is  not  registered  or  duly  registered,  or  Is 
only  in  writing,  or  such  like  defects  as  do  not  include  a  want  of  intrinsic 
fairness  and  honesty. 

—Rice  V.  P.  J.  Willis  &  Bro.,  87  Fed.  626;  P.  J.  Willis  &  Bro.  v.  Cakes. 

Id 31  C.  C.  A.  154 

Act  Ark.  April  8, 1891,  providing  that  no  scire  facias  to  revive  a  judgment 
"shall  be  issued  but  within  ten  years  from  the  date  of  the  rendition  of 
the  judgment,"  and  that  the  act  should  take  effect  one  year  from  Its  date, 
was  intended  to  have  a  retrospective  operation. 

— Wrightman  v.  Boone  County,  88  Fed.  435 31  0.  C.  A.  570 

LOCATION. 

Of  mining  claims,  see  "Mines  and  Blinerals.** 
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MALICIOUS  PROSECUTION. 

Arrest  of  passenger,  see  '^Street  Railroads." 

MARINE  INSURANCE. 

See  ^Insurance.** 

MARITIME  LIENS. 

Review  of  decree  enforcing  lien,  see  "Appeal  and  Error,"  $  1. 

1 1.  Natnre,  croniids,  and  snbject-aiatter  in  s^neraL 

There  can  be  no  maritime  lien  against  a  vessel  for  breach  of  a  contract 
of  carriage  where  she  never  in  fact  entered  on  the  performance  thereof, 
and  neither  the  libelants  nor  their  baggage  werp  ever  received  on  board* 
or  placed  in  the  care  or  control  of  the  master.    83  Fed.  222,  affirmed. 

—The  Eugene,  87  Fed.  1001 31  C.  C.  A.  345 

Where  one,  under  contract  to  purchase  the  entire  catch  of  a  schooner 
upon  a  proposed  seal-hunting  expedition,  lent  money  to  her  owner  and  master 
upon  the  security  of  a  mortgage  on  the  schooner,  and  later  advanced  money 
for  the  wages  of  her  crew,  and  for  necessary  repairs  and  supplies  In  a 
foreign  port,  held,  that  the  proceeds  of  sale  of  the  catch  should  be  first 
applied  to  reimbursement  of  the  latter  advances,  in  so  far  as  they  were 
justified,  rather  than  to  payment  of  the  loan. 

^The  H.  C.  Wahlberg,  87  Fed.  361;  Lorentzen  y.  Schlehen,  Id 

ai  a  0.  A.  6 
MARRIED  WOMEN. 

See  "Husband  and  Wife.'* 

MASTER  AND  SERVANT. 

Liabfilty  of  vessel  for  injuries  to  stevedore's  employ^,  see  "Shipping,**  §  2. 

f  1*  Master's  liability  for  injuries  to  serrant— Tools,  maeliiaery,  ap- 
pliances, and  plaees  for  work. 

No  general  duty  rests  upon  a  railway  company  to  lay  planks  between  the 
rails  of  its  tracks;  but  if,  for  any  reason,  it  does  so,  the  work  must  be  done 
and  maintained  in  such  a  way  as  to  be  reasonably  safe  for  persons  rightfully 
upon  the  tracks  and  in  the  exercise  of  due  care. 

—Valley  Ry.  Co.  v.  Keegan,  87  Fed.  849 81  0.  O.  A.  255 

If  defects  similar  to  the  one  complained  of  existed  at  all  similar  places 
in  the  same  railway  yard,  that  fact  should  be  considered  by  the  jury  as 
bearing  upon  the  question  whether  an  employ^  was  chargeable  with  knowl- 
edge of  such  defect. 

—Valley  Ry.  CJo.  v.  Keegan,  87  Fed.  849 31  0.  0.  A.  255 

To  justify  the  presumption  tliat  a  railway  employ^  knew  of  a  dangerous 
defect  in  the  roadbed,  it  must  appear  that  the  defect  and  its  danger  were 
obvious  to  one  at  all  attentive. 

—Valley  Ry.  Co.  v.  Keegan,  87  Fed.  849 31  O.  C.  A.  255 

§  2.  — -  Fellow  serrants. 

One  of  a  gang  of  men  engaged  in  clearing  away  a  railway  wreck  is  a 
fellow  servant  of  the  acting  foreman  of  the  gang,  and  cannot  recover 
damages  from  the  company  for  an  injury  received  through  the  alleged 
negligence  of  such  foreman. 

— Fllppin  v.  Kimball,  87  Fed.  258 81  a  a  A.  282 


Digitized  by 


Google 


INDEX.  625 

The  foreman  of  a  railway  machine  shop,  with  authority  to  give  orders 
to  the  men  working  In  his  department,  is  the  fellow  servant  of  one  of  the 
men,  there  being  a  master  mechanic  over  both,  with  authority  to  hire 
and  discharge. 

— Gaynon  v.  Durkee,  87  Fed.  302 31  C.  C.  A.  30a 

%  3.  «—  Risks  assumed  hj  serraat. 

See,  also,  "Shipping,"  §  2. 

Where  a  railway  company  has  accepted  its  street  rights  on  condition  that 
it  will  plank  between  its  rails  those  portions  of  the  public  streets  used  by  it, 
and  one  of  its  employes  is  injured  by  reason  of  an  alleged  defect  In  the 
planking,  it  is  not  reversible  error  to  admit  evidence  of  the  condition  upon 
which  the  company  acquired  Its  street  rights. 

—Valley  Ry.  Co.  v.  Keegau,  87  Fed.  M9 31  C.  C.  A.  ^5 

Where  a  railway  employ^,  whose  duties  for  two  months  have  been 
to  couple  cars  in  a  railway  yard  a  mile  long  and  containing  22  traclis,  was  in- 
jured through  catching  his  foot  in  a  hole  between  the  rails,  which  hole  had 
existed  for  two  months,  the  court  is  not,  under  the  facts  of  this  case,. 
Justified  in  holding,  as  a  matter  of  law,  that  he  had  assumed  the  risk  in- 
cident to  such  defect. 

—Valley  Ry.  Co.  v.  Keegan,  87  Fed.  849 31  C.  C.  A.  255 

Before  a  court  may  presume,  as  a  matter  of  law,  that  an  employ^  as- 
sumes the  risks  incident  to  defective  machinery  or  roadbed,  it  must  appear 
that  he  accepted  employment  with  actual   knowledge  of   such   defect,   or 
continued  in  service  after  he  knew  or  should  have  known  of  the  danger. 
—Valley  Ry.  Co.  v.  Keegan,  87  P>d.  849 31  C.  C.  A.  255 

f  4.  «—  Contributory  nesHsonoe  of  sorrant. 

The  rule  requiring  a  traveler  on  a  highway  to  stop,  look,  and  listen  be- 
fore crossing  a  railroad  track,  Is  not  the  criterion  by  which  to  determine 
the  degree  of  care  required  by  an  employ^  about  to  cross  a  private  railway 
operated  as  part  of  his  employer's  rolling-mill  plant.  In  such  case  the 
employer  is  bound  not  to  expgse  its  sefvant,  conducting  its  business,  to. 
unnecessary  peril  against  which  it  might  have  guarded  with  reasonable 
diligence;  and  the  servant  has  a  right  to  assume  that  his  employer  will 
not  subject  him  to  needless  danger.  The  servant  is  therefore  bound  only 
to  observe  reasonable  care  to  avoid  danger  which  is  obvious,  or  which 
Is  known  to  him,  or  of  which  he  might  have  acquired  knowledge  by  the 
exercise  of  proper  attention. 

—Weiss  V.  Bethlehem  Iron  Co.,  88  Fed.  23 31  C.  C.  A.  363. 

MASTERS  IN  CHANCERY. 

See  "Equity,"  §  4. 

MINES  AND  MINERALS. 

Jurisdiction  of  action  relating  to,  see  "Courts,"  §  2. 
Suits  to  determine  adverse  claims,  see  "Action." 

§  1.  Public  mineral  lands— Location  and  acquisition  of  claims. 

Seams  coutaining  mineral-bearing  earth  and  rock,  discovered  on  a  claim 
before  its  location,  were  similar  to  seams  that  had  induced  other  miners 
to  locate  claims  in  the  same  district,  and  which  by  development  had 
proved  to  be  a  part  of  a  well-defined  lode  or  vein  containing  ore  of  great 
value.  Hiht  a  sufficient  compliance  with  Rev.  St.  §  2320,  requiring  the 
discovery  of  a  lode  or  vein  within  the  limits  of  a  claim  before  a  valid 
location  thereof  can  be  made. 

—Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  801 31  C.  C.  A.  22a 

31  C.C.A.-40 
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A  locator  may  relocate  his  mining  claim.  Including  additional  vacant 
ground  unclaimed  by  others*  under  a  different  name,  and  convey  it  by  the 
designation  of  the  last  name. 

—Shoshone  Mln.  Co.  v.  Rutter,  87  Fed.  801 31  C.  C.  A.  223 

MORTGAGES. 

Of  raihroads,  see  "Railroads,'*  §  2. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  S  3. 

Bights  of  bondholders,  see  "Replevin." 

S  1.  Beoordias  aad  resiatratiom* 

Where  a  mortgage  describes  land  as  "thirty  acres  In**  a  certain  quarter 
section,  it  Is  not  necessary  that  such  land  should  be  laid  off  In  the  form 
of  a  square,  one  angle  of  which  conforms  to  the  southwest  angle  of  the 
quarter  section;  and,  where  the  only  land  In  such  quarter  section  be- 
longing to  the  mortgagor  is  30  acres  lying  south  of  a  certain  creek,  the 
judgment  creditors  of  the  mortgagor  will  be  charged,  by  the  record  of 
the  mortgage,  with  notice  of  the  mortgagee's  Interest  in  such  land. 

— Vanvalkenberg  v.  American  Freehold  Land  Mortgage  Co.,  87  Fed. 
617 31  C.  C.  A.  145 

f  2.  CoBstr«otioa  and  operatloa* 

Where  land  Is  conveyed  by  a  mortgage,  by  uncertain  terms  of  de- 
scription. It  Is  not  indispensable  to  the  identification  of  the  land  that  the 
mortgagee  should  have  been  placed  in  actual  possession. 

—Vanvalkenberg  v.  American  Freehold  Land  Mortgage  Co.,  87  Fed. 
617 31  C.  C.  A.  145 

1 3.  Foreolosnre  by  aottom— Parties. 

A  holder  of  bonds  secured  by  a  general  mortgage  to  a  trustee  for  the 
benefit  of  all  the  bondholders,  although  the  right  to  sue  belongs  to  him  In- 
dividually, may  not  bring  a  suit  to  foreclose  the  mortgage  either  for  the 
interest  or  the  principal  due,  without  alleging  that  the  trustee  has  been 
requested  to  bring  the  suit,  and  has  refused,  or  without  showing  some 
other  reason  why  the  trustee  may  not  represent  him  In  the  suit 

—General  Electric  Co.  v.  La  Grande  Edison  Electric  Co..  87  Fed.  590. . 

31  C.  C.  A.  118 

14.  8al«. 

Where  a  mortgage  is  foreclosed  in  equity,  the  court  is  not  bound  to 
decree  a  sale  In  strict  accordance  with  the  terms  prescribed  in  the  mort- 
gage for  the  execution  of  the  power  of  sale  therein  contained,  but  should 
exercise  a  sound  discretion,  having  due  regard  to  the  interest  of  all  parties. 
— Low  V.  Blackford,  87  Fed.  392 31  C.  C.  A.  15 

I  6.  »—  Distribntloii  of  prooeeda* 

A  mortgage  and  the  bonds  and  coupons  secured  thereby  are  to  be  con- 
strued as  one  contract,  and  provisions  in  the  mortgage  as  to  the  method 
of  distribution  of  the  proceeds  In  case  of  foreclosure  sale,  although  not 
found  In  the  bonds,  will  bind  the  bondholders  where  there  Is  nothing  In 
the  bonds  Inconsistent  therewith. 

—Low  V.  Blackford,  87  Fed.  392 81  C.  C.  A.  15 

MOTIONS. 

In  relation  to  pleading,  see  "Equity,"  §§  1,  2. 

MUNICIPAL  CORPORATIONS. 

street  railroads,  see  "Street  Ballroads." 

§  1*  Publio  improTementfl— Gontraots. 

A  municipal  corporation  which  has  enjoyed  the  fruits  of  a  contract  fairly 

made  cannot,  when  called  to  account,  deny  the  corporate  power  to  make  it 

—Warner  v.  City  of  New  Orleans,  87  Fed.  829 .31  C.  a  A.  238 
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§  2.  ««  AMemneiits  for  bemelltSy  and  speoial  tazes, 

A  city  Is  liable  for  special  assessments  against  itself  for  local  benefits 
to  its  streets  and  other  public  places,  regardless  of  the  rule  that  public 
property  is  exempt  from  taxation. 

—Warner  v.  Olty  of  New  Orleans,  87  Fed.  829 31  O.  C.  A.  238 

A  city,  by  drawing  warrants  against  a  fund  composed  largely  of  assess- 
ments and  judgments  against  itself  as  quasi  owner  of  the  streets  and  public 
squares,  etc.,  is  estopped  to  deny  the  validity  of  those  assessments  and 
Judgments. 

—Warner  v.  City  of  New  Orleans,  87  Fed.  829 31  C.  C.  A.  238 

S  3.  Tort*— Def  eirto  or  obstmottons  in  streets  or  other  pnblio  ways. 

A  city,  by  authorizing  the  erection  by  an  electric  light  company  of  poles 
and  wires  in  the  streets,  does  not  become  chargeable  with  the  duty  of  in- 
specting such  structures,  and  maintaining  them  in  a  safe  condition  for 
the  protection  of  persons  using  the  streets  for  travel,  to  the  same  extent 
as  though  it  had  itself  erected  them;  but  its  duty  extends  only  to  a  general 
supervision  over  the  light  company,  and  it  is  liable  for  injuries  caused  by 
defects  only  when  it  has  been  negligent,  after  actual  or  constructive  notice 
of  such  defects.     Thayer,  Circuit  Judge,  dissenting. 

—City  of  Denver  v.  Sherret,  88  Fed.  226 31  C.  C.  A.  499 

14.  Fiscal  manasemont— Power  to  incnr  indebtedness  and  expendi- 
tures, 

A  charter  provision  authorizing  a  city  situated  on  one  bank  of  a  river 
to  issue  bonds  to  aid  "in  defraying  the  cost  and  expense  of  constructing 
a  combination  railroad  and  wagon  bridge"  is  sufficient  authority  for  issu- 
ing bonds  to  aid  in  building  such  a  bridge  across  the  river  in  question, 
though  part  of  the  bridge  will  necessarily  be  outside  the  corx>orate  limits. 

—City  of  South  St.  Paul  v.  Lamprecht  Bros.  Co.,  88  Fed.  449 

31  C.  C.  A.  5S^ 
§  6.  »—  Warrants  and  payments. 

The  city  of  New  Orleans  purchased  the  drainage  system  then  In  process 
of  construction  from  the  contractor;  paying  therefor  in  warrants,  and 
covenanting  not  to  obstruct  or  impede,  but  to  facilitate  by  all  lawful 
means,  the  collection  and  application  of  the  drainage  assessments  to  the 
payment  of  the  warrants.  The  city  abandoned  the  work,  and  the  supreme 
court  of  the  state  decided  that  the  assessments  were  not  enforceable,  be- 
cause the  abandonment  of  the  work  had  rendered  it  a  detriment,  rather 
than  a  benefit,  to  the  lands.  Suit  was  brought  against  the  city  by  a  holder 
of  the  purchase  warrants.  Hdd  that,  under  the  maxim  "that  equity  looks 
upon  that  as  done  which  ought  to  have  been  done,"  the  city  must  be  treated 
as  having  done  whatever  was  necessary  to  render  the  assessments  availa- 
ble, and  therefore  as  liable  to  account  for  the  fund  as  if  actually  collected 
and  in  hand. 

-Warner  v.  City  of  New  Orleans,  87  Fed.  829 31  C.  0.  A.  238 

By  an  amendment  to  the  Louisiana  constitution,  the  city  of  New  Orleans 
was  prohibited  from  increasing  its  debt,  except  that  it  might  issue  drain- 
age warrants  under  a  certain  contract  then  in  process  of  completion. 
Held,  that  a  purchase  of  works  being  built,  and  the  issuance  of  warrants 
for  the  price,  were  within  the  exception. 

—Warner  v.  City  of  New  Orleans,  87  Fed.  829 81  0.  0.  A.  238 

A  city  bought  property,  and  issued  warrants  against  a  fund  in  payment 
therefor,  and  undertook  to  collect  the  judgments  and  assessments  belonging 
to  such  fund,  and  apply  them  to  pay  the  warrants.  Hdd,  that  the  city 
could  not  avail  itself  of  the  plea  of  the  statute  of  limitations  against  the 
holders  of  the  warrants,  based  on  the  fact  that  the  city  had  allowed  the 
judgments  to  outlaw. 

—Warner  v.  City  of  New  Orleans,  87  Fed.  829 31  C.  C.  A.  238 

By  Act  La.  No.  30,  1871,  the  board  of  administrators  of  the  city  of  New 
Orleans  was  authorized  to  make  and  collect  drainage  assessments,  and  hold 
the  amount  collected  in  trust  for  the  payment  of  warrants  issued  for  drain- 
age work  done  by  parties  to  whom  the  whole  drainage  work  was  by  said 
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act  Intrusted.  June  7,  1876,  by  authority  of  Act  No.  16,  1876,  the  city  pur- 
chased the  drainage  franchise  and  property  for  $300,000,  and  Issued  drain- 
age warrants  therefor.  In  1891  a  receiver  was  appointed  by  tlie  circuit 
court,  to  whom  the  city  transferred  the  assets  and  property  of  the  drainage 
fund.  Held,  tliat  holders  of  warrants  issued  for  such  purchase  are  not  re- 
stricted for  tlielr  payment  to  fimds  li^  the  hands  of  the  receiver,  but  are 
entitled  to  a  judgment  against  the  city,  to  be  paid  out  of  the  drainage  taxes 
ccUected  by  It. 

-Wilder  y.  City  of  New  Orleans,  87  Fed.  843 31  C.  C.  A.  240 

S  6.  ^—  Bonds. 

Under  a  charter  provision  authorizing  the  issuance  of  bonds  "payable 
at  such  times  not  to  exceed  30  years"  as  may  be  determined,  the  bonds 
are  not  void  when  they  run  30  years  from  the  time  they  first  begin  to 
bear  interest,  though  this  is  more  than  30  years  from  the  time  they  were 
executed. 

—City  of  South  St.  Paul  v.  Lamprecht  Bros.  Co..  88  Fed.  449 

31  C.  C.  A.  585 

A  purchaser  in  the  open  market  of  municipal  bonds  purporting  to  have 
been  issued  to  aid  in  constructing  a  bridge  across  a  navigable  river  la 
entitled  to  presume  that  the  secretary  of  war  had  approved  the  proposed 
location  of  the  bridge. 

—City  of  South  St.  Paul  v.  Lamprecht  Bros.  Co.,  88  Fed.  449 

31  C.  C.  A.  585 

The  issuance  of  bonds  containing  the  representation  that  they  are  "au- 
thorized by"  a  certain  act  of  the  legislature  estops  the  municipality  from 
tendering  proof,  as  against  a  bona  fide  purchaser,  that  they  were  not  so 
authorized,  and  that  certain  requisite  preliminary  steps  were  not  in  fact 
taken. 

—City  of  South  St  Paul  v.  Lamprecht  Bros.  Co.,  88  Fed.  449 

31  0.  C.  A.  585 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  {  2. 

NAVIGABLE  WATERS. 

See  "Wharves." 

NEGLIGENCE. 

In  operation  of  railroads,  see  "Railroads,"  §  4. 

In  production  and  use  of  electricity,  see  "Electricity." 

Liability  of  vessel,  see  "Shipping,"  §  2. 

Of  carriers,  see  "Carriers,"  §  1. 

Of  employers,  see  "Master  and  Servant,"  |§  1-4. 

Of  municipal  corporations,  see  "Municipal  Corporations,"  S  8. 

Of  servant,  see  "Master  and  Servant,"  §  4. 

Of  tugs,  see  *Towage,"  §§  2,  3. 

§  1.   Contributorj  negligence— ComparatiTo  negligence. 

Contributory  negligence  of  the  party  Injured  will  not  defeat  an  action, 
if  the  defendant  might,  with  reasonable  care,  have  avoided  the  conse- 
quences of  such  negligence. 

—Baltimore  &  O.  R.  Co.  v.  Hellenthal,  88  Fed.  116 31  C.  C.  A.  414 
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NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NOTICE. 

By  record,  see  "Mortgagres."  f  1. 

Of  defects  constituting  negligence,  see  "CJorporations,"  I  6. 

OFFICERS. 

Bonds  of  oflScers,  see  "Principal  and  Surety." 

Of  corporation,  see  *H3orporations,"  §  5. 

Of  levee  district,  see  "Levees." 

United  States  attorneys,  see  "District  and  Prosecuting  Attorneys." 

OLEOMARGARINE. 

Regulation  of  use  of,  see  "Food." 

OPINION  EVIDENCE. 

See  "Evidence,"  §  4. 


See  "Evidence,"  §  3. 


PAROL  EVIDENCE. 


PARTIES. 


To  appeal,  see  "Appeal  and  Error,"  §  2. 
To  foreclosure  suits,  see  "Mortgages,"  §  3. 

{  1.  Defendants— Joinder. 

Where  an  action  was  brought  against  a  city  and  an  electric  light  company 
as  jointly  liable  for  an  Injury  to  plaintiff,  and  no  objection  to  the  joinder 
was  taken  by  motion  or  demurrer,  but  defendants  both  answered,  a  motion 
made,  when  the  cause  came  on  for  trial,  to  require  plaintiff  to  elect  which 
defendant  she  would  proceed  against,  was,  in  effect,  a  motion  for  separate 
trials;  and,  being  addressed  to  the  discretion  of  the  court,  its  ruling  there- 
on is  not  reviewable. 

—City  of  Denver  v.  Sherret,  88  Fed.  226 31  C.  C.  A.  499 

PARTNERSHIP. 

§  1.  Death  of  partner,  and  flurriTing  partner. 

For  10  years  an  empIoy6  worlced  for  a  partnership  without  the  amount 
of  his  compensation  having  been  fixed,  being  permitted  to  draw  what  money 
he  needed,  which  was  charged  to  his  account.  At  the  end  of  that  time  the 
senior  partner  died,  the  business  being  continued  in  the'  firm  name  by  the 
surviving  partner,  who  was  a  son  and  heir  of  the  deceased  partner,  and  the 
remaining  heirs.  Afterwards,  on  a  settlement  made  with  the  surviving 
partner  and  other  of  the  heirs  and  the  employ^,  the  past  salary  of  the  latter 
was  agreed  upon,  and  the  amount  credited  to  his  account  on  the  books  of  the 
firm.  Held,  that  such  settlement  was  binding  on  the  firm  and  the  repre- 
sentatives of  the  deceased  partner,  unless  set  aside  In  a  direct  proceeding 
for  that  purpose  on  the  ground  of  error,  mistake,  or  fraud. 

—Hart  V.  Bowen,  8(5  Fed.  877 31  C.  C.  A.  31 

In  California,  where  the  law  gives  to  a  surviving  partner  absolute  power 
of  the  control  and  disposition  of  the  assets  of  the  partnership  (Code  Civ. 
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Proc.  S  1586),  the  heirs  of  a  deceased  partner  have  no  snch  Interest  In  the 
partnership  property  as  entitles  them  or  their  Judgment  creditors  to  re- 
deem such  property  from  a  sale  under  a  mortgage.    79  Fed.  861,  affirmed. 
-McGorray  v.  O'CJonnor,  87  Fed.  586 31  C.  C.  A,  114 

PASSENGERS. 

See  "CSarrlers.'^ 

PATENTS. 

Injunction  against  sale  of  patents,  see  "Injunction.** 
Jurisdiction  of  suits  for  infringements,  see  "Courts,"  f  3. 

fil.  Patentability^lATemtlom* 

Prophetical  suggestions  m  a  foreign  patent  of  what  can  be  done,  when 
no  one  has  ever  tested,  by  actual  and  hard  experience  and  under  the 
stress  of  competition,  the  truth  of  the  suggestions,  or  the  practical  diffi- 
culties In  the  way  of  their  accomplishment,  or  even  whether  the  sug- 
gestions are  feasible,  are  not  to  be  accepted  as  showing  that  a  subsequent 
patent,  which  has  already  been  sustained  by  the  courts  as  a  meritorious 
one,  is  without  actual  invention. 

— Westinghouse  Air-Brake  Co.  t.  Great  Northern  Ry.   Co.,  88  Fed. 
258 31  C.  C.  A.  525 

The  substitution  of  rounded  comers  in  the  panels  of  metallic  ceilings  for 
the  sharp  angles  previously  used  in  like  panels  involves  no  Invention,  It 
appearing  that  the  advantage  of  making  rounded  comers  In  other  articles 
constructed  from  sheet  metals  than  celling  panels  was  well  understood  by 
artisans. 

—Capital  Sheet-Metal  Co.  v.  Klnnear  &  Gager  Co.,  87  Fed.  333 

81  C.  O.  A.  3 

The  granting  of  a  subsequent  x)atent  for  a  similar  machine  or  device 
affords  a  presumption  of  a  patentable  difference  between  the  two. 

—St  Louis  Car-Coupler  Co.  v.  National  Malleable  Castings  Co.,  87  Fed. 
885 31  C.  C.  A,  265 

To  sustain  a  patent  for  a  combination  each  element  of  which  is  old,  con- 
sidered separately,  there  must  be  some  peculiar  combination  of  these  de- 
ments, producing  new  and  useful  results. 

~St  Louis  Car-Coupler  Co.  v.  National  Malleable  Castings  Co.,  87  Fed. 
885 31  C.  C.  A.  265 

§£•  —  JXovtltj. 

Novelty  is  not  negatived  by  a  prior  accidental  production  of  the  same 
thing,  when  the  operator  does  not  recognize  the  means  by  which  the  acci- 
dental result  is  accomplished,  and  no  knowledge  of  them,  or  of  the  method 
of  their  employment.  Is  derived  from  it  by  any  one. 

— Wickelman  v.  A.  B.  Dick  Co.,  88  Fed.  264 81  0.  0-  A.  530 

%  3.   ConstniotloA  and  operation  of  loiters  patent. 

Where  all  the  claims  are  for  combinations  only,  this  Implies  that  all  the 
rest  is  old,  or,  at  least,  that  the  patentee  does  not  claim  the  elements  sep- 
arately. 

—St.  Louis  Car-Coupler  Co.  v.  National  Malleable  Castings  Co.,  87  Fed. 
885 31  C.  C,  A.  265 

In  a  claim  for  the  combination  with  a  wheeled  vehicle  of  an  electro^ 
dynamic  motor  flexibly  supported  from  such  vehicle,  "and  centered  upon 
the  driving  axle  thereof,"  the  use  of  the  word  "centered"  does  not  require 
a  perfectly  rigid  union  of  axle  and  motor,  but  only  that  the  center  of  move- 
ment of  the  motor  shall  always  be  the  car  axle. 

—Union  Ry.  Co.  v.  Sprague  Electric  Railway  &  Motor  Co.,  88  Fed.  82. . 

81  G.  C.  A.  391 
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1 4L  Xnirlnseineiit— Wl&at  oonstitutes  infrlncement* 

In  a  patent  for  an  electric  railway  motor,  a  claim  describing  the  field 
magnet  of  the  motor  as  "sleeved  upon  an  axle"  of  the  vehicle  at  one  end 
is  infringed  by  a  construction  in  which  flexible  extensions  from  the  field 
magnet  are  Journaled  upon  the  axle. 

—Union  Ry.  Co.  v.  Sprague  Electric  Railway  &  Motor  Co.,  88  Fed.  82. . 

31  C.  C.  A.  391 
S  5«  — **  Suits  In  eqvltj* 

When  an  appellate  court  declares  a  patent  valid  and  Infringed,  reverses 
the  decree  below,  and  remands  the  cause  for  further  proceedings  not  In- 
consistent with  its  opinion,  it  does  not  follow  as  a  matter  of  course  that 
an  Injimction  pendente  lite  shall  issue;  but,  in  the  absence  of  any  directions 
in  regard  thereto  in  the  opinion  or  mandate,  the  matter  rests  in  the  discre- 
tion of  the  trial  judge. 

—In  re  Chicago  Sugar-Refining  Co.,  87  Fed.  750 31  C.  C.  A.  221 

A  ra^road  company  continuing  to  use  infringing  air  bralces  on  large 
numbers  of  Its  cars  for  Z%  years  after  notice  of  an  adjudication  by  a 
circuit  court  of  appeals  sustaining  the  patent,  and  declaring  infringement, 
cannot  complain,  on  the  ground  of  hardship,  of  a  preliminary  injunction, 
which  provides  for  a  gradual  removal  of  the  Infringing  brakes. 

— Westinghouse  Alr-Brake  Co.  v.  Great  Northern  Ry.   Co.,  88  Fed. 
258 ; 31  C.  C.  A.  525 

A  decision  In  Interference  proceedings  cannot  be  involved,  as  against 
strangers  to  It,  as  a  ground  for  the  issuance  of  a  preliminary  injunction. 
—Wilson  V.  Consolidated  Store-Service  Co.,  88  Fed.  286.  .31  C.  C.  A.  533 

Sometimes  a  preliminary  injunction  may  issue  in  a  suit  on  a  patent  when 
the  validity  of  the  patent  Is  clear,  though  it  has  not  been  sustained  by  a 
prior  adjudication  or  public  acquiescence. 

—Wilson  V.  Consolidated  Store-Service  Co.,  88  Fed.  286.  .31  C.  C.  A.  533 

With  reference  to  a  prior  judgment  or  general  acquiescence,  there  must 
be  the  same  freedom  from  doubt,  in  behalf  of  a  party  applying  for  a  tem- 
porary injunction,  as  if  the  question  were  one  of  validity  alone.  And  a 
judgment  rendered  In  a  cause  which,  by  reason  of  an  adjustment  among 
the  parties,  became  practically  a  mere  case  before  it  was  judicially  passed 
upon,  is  not  sufficient  ground  for  granting  such  an  injunction. 

—Wilson  V.  Consolidated  Store-Service  Co.,  88  Fed.  286.  .31  C.  C.  A.  533 

S  6.  Deoisioiui  on  the  Talldityy  oonstmotion»  and  inf  ringenient  of  par- 
tioular  patents. 

In  Putnam's  patent.  No.  232,207,  for  breaking-carts,  the  effect  of  the 
withdrawal  of  the  original  specifications  after  the  application  was  re- 
jected is  to  limit  his  patent  to  the  specific  invention  described  in  his  amend- 
ed specifications,  to  wit,  the  construction  of  carts  where  the  central  portion 
of  the  straps  extends  "beneath  the  axle."    80  Fed.  109,  aflarmed. 

—Truman  v.  Holmes,  87  Fed.  742 31  C.  C.  A.  215 

The  Sprague  patent.  No.  324392,  for  an  improved  electric  railway  motor, 
covers,  not  a  pioneer  or  broad  invention,  but  a  clearly-defined  one,  the  gist 
of  which  consists  in  the  utilization  of  the  frame  of  the  motor  itself  with 
the  necessary  extension,  and  the  centering  of  the  motor  on  the  driven  axle 
by  extension  pieces  from  the  field  magnet  at  one  end,  and  In  its  flexible 
suspension,  at  the  other  end,  to  the  car  track,  the  armature  being  carried 
rigidly  by  the  field  magnet.  Claims  2  and  6  of  this  patent  are  infringed 
by  a  motor  made  in  accordance  with  the  Short  patent.  No.  546,560,  and 
claim  9  Is  not  infringed. 

—Union  Ry.  Co.  v.  Sprague  Electric  Railway  &  Motor  Co.,  88  Fed.  82. . 

31  C.  C.  A.  391 

An  order  granting  a  preliminary  injunction  against  Infringement  of  the 
Osgood  patents,  Nos.  357,851  and  293,192,  for  a  cash  carrier,  or  store- 
service  apparatus,  reversed  on  appeal  because  the  validity  of  the  patent 
is  doubtful,  and  because  there  was  no  clear  adjudication  sustaining  the 
patent  after  bona  fide  contest,  and  no  sufficient  proof  of  public  acquiescence. 
—Wilson  V.  Consolidated  Store-Service  Co.,  88  Fed.  286.  .31  0.  C.  A.  533 
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The  Westiughoiise  patent.  No.  370,837,  for  Improvements  In  flnld  pressure 
brake  mei'hanism,  held  valid  and  Infringed  as  to  claims  1.  2.  and  3. 

— Westlnghouse  Alr-Brake  Co.   v.  Great  Northern   Ry.   Co.,  88  Fed. 
2^ 31  C.  C.  A-  52o 

The  Broderick  patent  No.  377,706,  for  a  coated  paper  sheet  for  stencils, 
held  to  cover  a  novel- and  meritorious  Invention,  and  also  held  Infringed. 
— Wickelm^n  y.  A.  B.  Dick  Co.,  88  Fed.  2M 31  C.  C.  A.  530 

The  KInnear  patent.  No.  383,285,  for  Improvements  in  metallic  ceilinjts, 
is  void  for  want  of  invention  as  to  claim  2,  In  which  the  only  feature  of 
novelty  is  the  making  of  the  panels  with  round  corners.  81  Fed.  491, 
reversed. 

—Capital  Sheet- Metal  Co.  v.  Kinnear  &  Gager  Co..  87  Fed.  333 

31  C.  C.  A.  3 

The  Lorraine  and  Aubin  reissue.  No.  10,941  (original.  No.  3(59,195),  for  an 
automatic  car  coupler,  which  Is  intended  as  an  improvement  on  couplers  of 
the  .Tanney  or  Master  Car  Builders'  type,  is  only  sustainable,  if  at  all,  by 
conflning  It  to  the  precise  forui  shown  in  the  specifications  and  delineated 
in  the  drawings,  and  is  not  infringed  by  a  coupler  made  in  accordance  with 
the  Tower  patent.  No.  541,446.     81  Fed.  706,  atttrmed. 

—St  Louis  Car-Coupler  Co.  v.  National  Malleable  Castings  Co.,  87  Fed. 
885 31  C.  C.  A.  2<55 


PATEKTS  EHITMERATEB. 

ENGLISH. 

4,676.  Air-brakes   529 

UNITED  STATES. 

Original. 

111,(M4.  Electric  railway  motors...  392 

119.t»r>6.  Sulkies   219 

138,405.  Car  coupler 271 

156,024.  Car  coupler 271 

158,881.  Metallic  ceiling  panels ....  4 

212.703.  Car  coupler 271 

232,207.  Breaking-carts 21.%,  216 

244,724.  Car  coupler 274 

244,8JK"'*.  Car  coupler 280 

254,093.  Car  coupler 272 


261.702.  Car  coupler 278 

292.724.  Oir  coupler 275 

25)3,192.  Cash  carriers 53;^ 

324,892.  Electric  railway  mators...  391 

357,851.  Cash  carriers 53:^ 

3(W.070.  Air-brakes   .•>29 

361,165.  Car  coupler 274 

361,867.  Car  coupler 274 

369.195.  Car  coupler 265 

376.8:^7.  Air-brakes    .■>25.  529 

377,706.  Stencil  sheets 530 

379.888.  Car  coupler 277-279 

38:^,28.'».  Metallic  ceiling  panels 3 

541,44(>.  Car  coupler 265 

546,560.  Electric  railway  motors...  391 

Reisscbd. 

8.15.3.  Car  coupler 271 

10,94L  Car  coupler 265 


PERSONAL  INJURIES. 

Damages  for,  see  * 'Damages.** 

Incident  to  production  or  use  of  electricity,  see  "Electricity." 

To  employe,  see  "Master  and  Servant,'*  |$  lA;  **Shipping/'  §  2. 

To  passengers,  see  ''Carriers,"  §  1. 

To  persons  on  board  tow,  see  "Towage,**  §  3. 

on  or  near  railroad  track,  see  "Railroads,**  §  4. 

To  stevedore's  employ(^8,  see  "Shipping."  §  2. 

To  traveler  on  highway,  see  "Municipal  Corporations/*  f  3. 


See  "Wharves." 


PIERS. 


PLEADING. 


Account  stated,  see  "Account  Stated," 
In  equity,  see  "Equity,*'  §|  1,  2. 
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$  1.   Plea  or  answer. 

Under  the  Colorado  Code,  the  plea  of  the  general  Issue,  as  known  at  com- 
mon law.  is  abolished,  and  the  answer  must  contain  a  denial  of  each  ma- 
terial allegation  intended  to  be  denied,  and  every  material  allegation  not 
controverted  is  taken  as  true. 

— McKenzIe  v.  Poorman  Silver  Mines  of  Colorado,  88  Fed.  Ill 

31  C.  C.  A.  409 

A  plea  that  "plaintiff  Is  a  person  non  compos  mentis  and  insane,  and  can- 
not maintain  the  said  above-entitled  suit."  is  not  good. 

— Flprida  C.  &  P.  R.  Co.  v.  Bell,  87  Fed.  3(J9 31  C.  C.  A.  9 

The  jurisdiction  of  a  court  does  not  depend  on  defendant's  answer,  and 
cannot  be  taken  away  by  it. 

—Florida  C.  &  P.  R.  Co.  v.  Bell,  87  Fed.  309 31  C.  C.  A.  9 

{2.  Proof. 

After  the  court  has  l)een  called  upon  to  hear  and  pass  upon  testimony.  It 
will  adjudicate  on  the  facts  shown,  though  not  strictly  within  the  pleadings, 
as  it  is  well  settled  in  Louisiana  that  parties  are  bound  by  the  evidence  in- 
troduced by  them  on  a  material  point,  though  not  strictly  presented  by  the 
pleadings. 

—Yazoo  &  M.  V.  R,  Co.  v.  Wagner,  87  Fed.  855 31  C.  C.  A.  261 

PLEDGES. 

By  corporations,  see  "Corporations,"  S  6. 

i  1.  Enforeement  by  pledgee— Sale  of  property. 

A  trust  company,  which  was  trustee  imder  a  railroad  first  mortgage,  a^er- 
wards,  in  its  individual  capacity,  made  a  loan  to  the  railroad  company,  se- 
cured by  a  pledge  of  Its  second  mortgage  bonds.  Held,  that  the  trust  com- 
pany's right  to  sell  the  collateral  according  to  the  terms  of  the  pledge  was 
not  affected  by  the  fact  that  it  had  already  commenced  a  foreclosure  suit 
as  trustee  under  the  first  mortgage,  and  that  a  receiver  had  been  appohited 
in  that  suit,  or  by  the  fact  that  it  had  also  become  the  owner  of  the  niajority 
of  the  first  mortgage  bonas. 

—Guaranty  Trust  Co.  of  New  York  v.  Galveston  City  R.  Co.,  87  Fed. 
818 31  C.  C.  A.  235 

A  sale  of  collateral  by  the  pledgee  pursuant  to  the  terms  of  the  pledge 
conveys  the  entire  interest,  so  that  the  pledgor  is  not  entitled,  as  against 
the  purchaser,  to  a  surplus  realized  by  him  beyond  the  amount  for  which 
the  pledge  was  made. 

— McDougall  V.  Hazelton  Tripod-Boiler  Co.,  88  Fed.  217;    Hazelton 
Tripod-Boiler  Co.  v.  McDougall,  Id 31  C.  C.  A.  487 

A  pledgee,  authorized  by  the  terms  of  the  pledge  to  sell  the  secuHties 
without  notice  to  the  pledgor.  Is  not  bouid  to  notify  the  pledgor  of  the 
grounds  on  which  he  exercises  the  power  of  sale. 

—McDougall   V.  Hazelton   Tripod-Boiler  Co.,  88  Fed.  217;    Hazelton 
Tripod-Boiler  Co.  v.  McDougall,  Id 31  C.  C.  A.  487 

A  pledgor  cannot  object  that  a  sale  of  the  thing  pledged  by  one  acting 
as  agent  of  the  pledgee  was  unauthorized  by  the  latter,  when  it  appears 
that  such  agent  acted  upon  an  assumption  of  authority,  and  that  the 
pledgee  was  aware  of  the  sale,  and  never  made  any  objection  to  It. 

—McDougall   V.  Hazelton  Tripod-Boiler  Co.,  88  Fed.   217;    Hazelton 
Tripod-Boiler  Co.  v.  McDougall,  Id 31  C.  C.  A.  487 

I  2.  —  Disposition  of  proceeds. 

A  corporation,  claiming  money  under  a  contract,  after  instituting  suit 
thereon,  pledged  the  contract  with  a  third  person  as  collateral,  but  con- 
tinued to  prosecute  the  suit  in  its  own  name,  with  a  view  of  realizing  for 
itself  a  surplus  above  the  amount  of  the  debt  secured  by  the  pledge. 
After  it  obtained  decree,  one  who  had  purchased  the  contract  from  the 
pledgee  under  his  power  of  sale  intervened,  and  claimed  the  proceeds  of 
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the  decree.    Held,  that  the  pledgor  was  not  entitled  to  be  repaid  out  of  the 
fund  the  expenses  incurred  in  prosecuting  the  suit. 

— McDougall  V.  Hazelton  Tripod-Boiler  Co.,  88  Fed.  217;    Hazelton 
Tripod-BoUer  Ck>.  v.  McDougall,  Id 31  C.  C.  A.  487 

POST  OFFICE. 

Byidence  on  trial  for  mailing  lewd  and  lasciyious  letters,  see  ''Criminal  Law,'* 
SI. 

PRINCIPAL  AND  AGENT. 

See,  also,  "Attorney  and  Client." 
Insurance  agents,  see  "Insurance,"  §  1. 

S  1*  Bisl&ts  and  limbilities  ad  to  tklrd  penoas— Undisolosed  asenoj. 

Plaintiff's  assignor,  by  contract  under  seal,  sold  land  to  an  agent,  who 
contracted  in  his  own  name  without  disclosing  his  principal.  Held  that, 
on  default  of  payments,  the  plaintiff  had  no  right  of  action  against  the 
principal  afterwards  discovered. 

—Badger  Silyer  Min.  Co.  v.  Drake,  88  Fed.  48 31  C.  C.  A.  378 

PRINCIPAL  AND  SURETY. 

S  1.  Disoluurs^  of  surety. 

Mere  neglect  of  an  Internal  revenue  collector  to  comply  with  the  laws 
and  regulations  requiring  him  to  frequently  examine  and  verify  the  ac- 
counts of  his  deputy,  and  see  that  he  faithfully  discharges  his  duty,  will 
not  release  the  sureties  on  the  deputy's  official  bond  from  liability  for 
defalcations,  which  a  strict  performance  of  these  duties  might  have  pre- 
vented. 

—Williams  y.  Lyman,  88  Fed.  237 31  0.  0.  A.  511 

Neither  the  negligence  nor  failure  of  an  obligee  in  an  official  bond,  in 
the  discharge  of  some  duty  to  a  third  party,  nor  his  negligence  or  laches 
in  enforcing  a  compliance  with  its  condition,  will  release  the  sureties. 
Nothing  less  than  the  breach  of  a  covenant  which  the  obligee  has  made, 
or  connivance  at  the  principaFs  breach  of  the  bond,  or  knowledge  of  such 
breach,  and  a  continuance  of  his  employment  without  communicating 
the  fact  to  his  sureties,  or  such  a  willful  shutting  of  the  eyes  to  the  evi- 
dences of  the  breach  as  warrants  the  inference  of  connivance,  will  have 
that  effect. 

— WUUams  v.  Lyman,  88  Fed.  237 31  C.  0.  A.  611 

PROMISSORY  NOTES. 

See  "Bills  and  Notes.** 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Corporations,"  S§  1,  2. 

PUBLIC  LANDS. 

See,  also,  ''Mines  and  Minerals." 

Jurisdiction  of  action  relating  to,  see  "Courts,"  S  2. 

Taxation,  see  'Taxation,"  S  2. 

S  1.  Surrey  and  disposal  of  lands  of  United  States— Entries,  sales,  and 
possessory  rights. 

When,  on  the  relinquishment  of  a  homestead  entry,  the  land  is,  and  for 
some  time  past  has  been,  in  the  possession  of  another,  who  is  a  bona 
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fide  settler,  his  rights  as  such  Immediately  attach  to  the  exclusion  of  a 
third  person,   who  procures  the  relinquishment  to  be  made,  and   who 
simultaneously  with  the  relinquishment  tenders  an  application  for  entry 
of  the  lands,  and  immediately  enters  thereon  and  makes  improvements. 
—Moss  V.  Dowman,  §8  Fed.  181 31  C.  C.  A.  44T 

No  valid  pre-emption  can  be  made  of  lands  which  have  been  withdrawn 
from  settlement  and  sale  by  the  officers  of  the  land  department;  and  even 
if  the  order  of  withdrawal  Is  subsequently  canceled,  and  a  patent  then 
issues,  no  title  passes,  for  the  acts  of  the  settler  were  in  violation  of  law, 
and  void. 

—Southern  Pac.  R.  CJo.  v.  Groeck,  87  Fed.  970 31  C.  C.  A.  334 

§  2.  — -  OrmnU  In  aid  of  railroads. 

Act  July  2,  18«4,  |  3,  makes  the  grant  to  the  Northern  Pacific  RaUroad 
Oompany  definite,  taking  effect  from  the  date  of  the  act,  when  the  line  of 
road  is  definitely  fixed  by  the  company,  and  a  plat  thereof  filed  in  the 
general  land  office.  HrJd  that,  when  the  company  thus  signified  its  loca- 
tion of  any  portion  of  its  line,  it  was  concluded  thereby,  and,  if  it  after- 
wards constructed  its  road  on  a  different  line,  it  must  procure  a  righc  of 
way  by  purchase  or  condemnation  proceedings,  where  private  rights  had 
intervened. 

—Northern  Pac.  R.  CJo.  v.  Murray,  87  Fed.  648 31  0.  C.  A.  183 

The  act  of  July  27,  1866,  S  3,  granting  lands  to  aid  in  the  construction  of 
the  Southern  Pacific  Railroad  Company,  of  itself  operated  to  withdraw 
from  settlement  the  lands  lying  within  the  indemnity  as  well  as  ttife  grant 
limits,  from  the  date  of  filing  of  the  map  of  the  general  route;  and  the  sec- 
retary of  the  interior  had  no  power  to  affect  the  grantee's  rights,  or  to 
authorize  a  pre-emption  settlement  on  the  lands,  by  subsequently  cancel- 
ing his  order  withdrawing  the  lands  from  settlement. 

—Southern  Pac.  R.  Ck).  v.  Groeck,  87  Fed.  970 81  C.  0.  A.  334 

Delay  in  constructing  the  road,  beyond  the  time  limited  by  law,  gives 
the  secretary  of  the  interior  no  authority  to  reopen  the  lands  to  settlement 
by  canceling  his  order  of  withdrawal.  A  forfeiture  of  the  railroad  grant 
can  be  declared  by  congress  alone. 

—Southern  Pac.  R.  Ck).  y.  Groeck,  87  Fed.  970 81  0.  0.  A.  334 

Where  the  granting  act  of  Itself  operates  to  withdraw  from  settlement 
lands  lying  within  the  indemnity  limits  as  well  as  within  the  grant  limits 
(as  In  the  case  of  the  grant  of  1866  to  the  Southern  Pacific  Railroad  Oom- 
pany), laches  is  not  imputable  to  the  grantee,  because  of  delay  in  com- 
pleting its  road  and  making  its  indemnity  selections,  in  a  contest  with  one 
who  has  attempted  to  make  a  pre-emption  entry  after  the  filing  of  the  map 
of  general  route. 

—Southern  Pac.  R.  Ck).  t.  Groeck,  87  Fed.  970 31  0.  C.  A.  334 

§  3«  >—  Prooeedlnc*  In  land  offioe. 

It  is  only  when  it  is  made  plain  that  the  officers  of  the  land  department 
have,  by  a  mistake  of  law,  deprived  a  party  of  land  to  which  he  is  right- 
fully entitled,  that  a  court  of  equity  is  justified  in  setting  aside  the  action 
of  the  department. 

—Moss  v.  Dowman,  88  Fed.  181 31  C.  C.  A.  447 

$  4*  Spanlflli  grants* 

The  survey  of  a  Spanish  grant,  as  recorded  in  1851,  contained  18,121.22 
acres,  and  was  approved  by  the  surveyor  general  in  1871.  In  the  chancery 
book  was  found  what  purported  to  be  a  decree  entered  in  1851,  confirming 
the  surveyor's  report  to  the  extent  of  16,000  acres.  The  decree  was  not 
signed  by  the  judge,  nor  was  it  his  practice  to  sign  decrees,  but  the  de- 
cree purported  to  be  entered  three  days  before  the  answer  praying  it  was 
filed.  Held,  that  the  decree  was  not  final  so  as  to  bar  a  further  survey  and 
confirmation. 

^Robertson  ▼.  SeweU,  87  Fed.  536;  Sewell  ▼.  Robertson,  Id 

81  C.  C.  A.  107 
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RAILROADS. 

See,  also,  "Street  Railroads." 

Carriage  of  passengers,  see  "Carriers." 

Compensation  for  land  taken,  see  ••Eminent  Domain,"  §  1. 

Duties  and  liabilities  to  employ^,  see  "Master  and  Servant ** 

Grants  In  aid  of,  see  "Public  Lands,"  i  2. 

Taxation,  see  ^Taxation,"  H  4-7. 

i  1.   Sales  and  leases. 

Where  a  lessee  railroad  company  la  bound  by  the  provisions  of  the  lease 
to  repay  to  the  lessor  taxes  paid  by  it  on  the  leased  property,  and,  upon 
the  subsequent  increase  of  the  assessment  of  tUp  leased  line,  together  with 
other  roads  of  the  lessor,  the  lessee,  through  Its  counsel,  assents  to  a  con- 
test thereof  by  the  lessor,  which  contest  results  in  favor  of  the  state,  the 
lessee  company,  and  Its  receiver  subsequently  appointed,  are  liable  for 
their  due  proportion  of  the  attorney's  fees,  costs,  and  interest  Incurred  in 
the  contest.    80  Fed.  18,  affirmed. 

—United  States  Trust  Co.  v.  Mercantile  Trust  Co.,  88  Fed.  140 

31  C.  C.  A.  427 

One  railroad  company,  by  written  contract,  agreed  to  sell  to  another,  and 
the  latter  agreed  to  buy,  part  of  Its  road  at  a  fixed  price,  but  the  contract 
recited  that,  owing  to  mortgages  on  the  property,  tlie  vendor  could  not  then 
mak^  a  clear  title;  and  It  was  therefore  further  agreed  that  In  the  mean- 
time it  should  lease  the  road  to  the  purchaser  at  a  fixed  rental  per  mile. 
The  provisions  in  relation  to  the  sale  and  to  the  lease  were  kept  distinct 
throughout  the  Instrument,  and  a  right  was  reserved  to  the  lessor  to  re- 
enter for  nonpayment  of  rent,  etc.  Held  that,  prior  to  the  time  when  title 
could  be  transferred,  the  relations  of  the  parties  were  those  of  lessor  and 
lessee,  and  that,  even  If  the  contract  of  sale  was  ultra  vires,  the  lease  was 
valid. 

—United  States  Trust  Co.  v.  Mercantile  Trust  Co.,  88  Fed.  140 

31  C.  C.  A.  427 
S  2.  Liens  and  niortc*8«s— I*oreolosnr«. 

Where  a  single  mortgage,  given  by  a  railway  company  to  secure  three 
series  of  bonds,  each  of  which  constituted  a  first  lien  upon  one  of  the  three 
divisions  of  the  road,  and  a  second  lien  upon  the  other  two,  was  fore- 
closed in  equity,  held,  that  the  three  divisions  should  not  be  sold  separately, 
nor  should  the  property  be  offered  both  In  separate  divisions  and  as  an 
entirety,  and  the  most  advantageous  bid  accepted;  but  the  entire  prop- 
erty should  be  sold  as  an  entirety,  and  the  proceeds  apportioned  among 
the  bondholders  of  the  three  classes  according  to  the  relative  value  of  the 
three  divisions  as  found  from  the  evidence.     82  Fed.  344,  affirmed. 

-Low  V.  Blackford,  87  Fed.  392 31  C.  C.  A.  15 

§  3.  Reoelvers* 

A  claim  against  a  railroad  company  which  Is  In  the  hands  of  a  receiver 
under  foreclosure  proceedings,  for  rent  of  track  privileges  accruing  prior 
to  the  appointment  of  the  receiver,  Is  not  entitled,  as  against  the  mortgage 
bondholders,  to  priority  of  payment  out  of  the  proceeds  of  sale,  where  no 
special  equities  are  shown,  and  it  appears  that  the  lessor  relied  for  pay- 
ment upon  the  general  credit  of  the  lessee  and  its  sublessee. 

—Louisville  &  N.  R.  Co.  v.  Central  Trust  Co.,  87  Fed.  500 

31  C.  C.  A.  89 

Track  rentals  are  not  in  general  recognized  as  of  the  kind  of  claims 
which  may  become  entitled,  on  the  appointment  of  a  receiver,  to  priority 
over  the  mortgage  bonds. 

—Louisville  &  N.  R.  Co.  v.  Central  Trust  Co.,  87  Fed.  500 

31  a  C.  A.  89 

Where  one  of  the  conditions  on  which  receivers  are  appointed  In  railroad 
foreclosure  proceedings  is  that  they  shall  pay  all  claims  for  taxes,  and 
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the  receivers  adopt  the  provisions  of  a  lease  by  continuing  in  the  possession 
and  operation  off  the  leased  line,  a  claim  for  taxes  which  the  lessor  com- 
pany has  been  compelled  to  pay,  and  which,  by  the  terms  of  the  lease,  the 
lessee  is  bound  to  refund,  becomes  entitled  to  priority  over  the  mortgage 
debt. 

—United  States  Trust  Co.  v.  Mercantile  Trust  Co.,  88  Fed.  140 

31  C.  C.  A.  427 

A  railroad  company  leased  part  of  Its  road  to  another  company,  the  les- 
see agreeing  to  pay  all  taxes  assessed  against  the  leased  property.  Under 
the  local  laws  taxes  on  the  leased  line  were  assessed  to  the  lessor,  as  owner, 
in  the  same  manner  as  the  taxes  upon  the  part  of  its  road  not  leased ;  and 
in  the  course  of  business  the  lessor  paid  all  the  taxes  and  then  rendered 
bills  to  the  lessee  for  the  proportion  due  from  the  leased  line.  The  assess- 
ment of  all  the  property  of  the  lessor,  including  the  leased  line,  having 
been  raised,  it  contested  the  same,  and  after  long  litigation  the  assessment 
was  sustained.  In  the  meantime  receivers  had  been  appointed  for  the 
lessee  company,  and  they  had  remained  in  possession,  of  the  leased  road, 
and  had  raised  money  to  pay  other  taxes  thereon  by  issuing  receivers*  cer- 
tificates. Held^  that  their  action  was  an  adoption  of  the  lease,  and  they 
were  liable,  according  to  its  terms,  to  repay  to  the  lessor  their  proper  pro- 
portion of  the  Judgment  for  the  contested  taxes. 

—United  States  Trust  Co.  v.  Mercantile  Trust  Co.,  88  Fed.  140 

31  C.  C.  A.  427 

§  4.   OperatioB^-InJiirieB  to  lioensees  or  trespaMers  In  general. 

One  traversing  a  railway  platform  merely  to  deliver  an  article  sold  by 
him  to  persons  on  a  train  is  entitled  to  no  higher  degree  of  care  on  the  part 
of  the  railroad  company  with  respect  to  keeping  its  platform  in  good  con- 
dition than  is  due  from  a  municipality  to  the  public  in  respect  to  its 
streets,  and  hence  it  Is  not  liable  for  injury  resulting  from  mere  slipperiness 
due  to  sleet  and  snow  recently  fallen. 

—Clark  V.  Howard,  88  Fed.  199 31  C.  0.  A.  454 

S  6.  —  Injuries  to  persons  on  or  near  tracks. 

Where  there  is  conflicting  evidence  as  to  the  distance  at  which  an  en- 
gineer on  a  locomotive  saw  a  child  on  the  track  and  as  to  the  distance 
within  which  the  train  could  be  stopped,  the  question  as  to  whether  the 
engineer  was  negligent  in  not  stopping  the  train  in  time  is  for  the  Jury. 
—Baltimore  &  O.  R.  Co.  v.  Hellenthal,  88  Fed.  110 81  C.  G.  A.  414 

RECEIVERS. 

Of  railroad  companies,  see  "Railroads,"  |  8. 

S  1.  Actions. 

Where  a  complainant,  instead  of  proceeding  at  law,  under  25  Stat.  433, 
against  a  receiver  appointed  by  a  federal  court,  Intervenes  in  the  receiver- 
ship proceeding  on  the  chancery  side,  he  waives  his  right  to  trial  by  Jury; 
and,  if  the  court  submits  an  issue  of  fact  to  a  Jury,  the  verdict  and  findings 
are  merely  advisory. 

— Flippin  V.  Kimball,  87  Fed.  258 31  C.  C.  A.  282 

The  appointment  of  a  receiver  of  the  property  of  a  debtor  does  not  abate 
personal  actions  pending  against  the  debtor,  and,  as  to  such  an  action,  the 
receiver  has  no  status  in  court  until  made  a  party  thereto  on  his  own  ap- 
plication; the  plaintiff  having  a  right  to  proceed  to  final  Judgment  without 
him. 

—Wilder  v.  City  of  New  Orleans,  87  Fed.  843 31  C.  C.  A.  249 

f  2.  Aooonnting  and  conipensation. 

Traveling  expenses  of  a  receiver  of  a  railroad,  incurred  in  going  to 
and  from  his  residence  to  the  railroad  property,  and  elsewhere  about 
the  country,  in  the  interests  of  the  property,  are  properly  allowed. 

— Nortliem  Alabama  Ky.  Co.  v.  Hopkins,  87  Fed.  505;    Hopkins  v. 
Northern  Alabama  Ry.  Co.,  Id 31  C.  C.  A.  94 
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The  receiver  of  a  railroad,  at  the  Instigation  of  the  bondholders,  made 
several  trips  to  Eur(^>e,  in  an  effort  to  get  the  property  out  of  its  em- 
barrassed financial  condition.  Held,  that  the  bondholders  were  estopped 
to  complain  of  the  allowance  of  the  receiver's  expenses  for  such  trips 
out  of  the  proceeds  of  the  sale  of  the  property  under  a  decree  of  fore- 
closure. 

—Northern  Alabama  Ry.  Co.  y.  Hopkins,  87  Fed.  505;    Hopkins  v. 
Northern  Alabama  Ry.  Co.,  Id 31  C.  C.  A.  94 

And  the  purchasers  under  the  sale  had  no  interest  to  contest  the  allow- 
ance of  such  expenses. 

—Northern  Alabama  Ry.  Co.  v.  Hopkins,  87  Fed.  505;    Hopkins  v. 
Northern  Alabama  Ry.  Co.,  Id 31  C.  C.  A.  94 

§  3.  Foreism  reoetversliips. 

When  a  foreign  receiver  is  obliged  to  Invoke  the  aid  of  the  court  of  an- 
other state  in  asserting  his  title  to  assets  within  Its  jurisdiction,  such  court 
will  not,  in  thQ  exercise  of  comity,  recognize  his  title  to  the  prejudice  of 
the  citizens  of  its  own  state,  who  have  fairly  acquired  title  to  the  assets, 
either  by  purchase,  attachment,  or  other  legal  process,  or  whose  claims 
are  entitled  to  priority  as  equitable  liens.  But  the  court  will  make  no  dis- 
tinction between  foreign  and  domestic  creditors  when  their  claims  are  of 
equal  validity,  and  it  rests  in  the  court's  discretion  whether  the  assets 
within  its  Jurisdiction  shall  be  distributed  under  its  own  direction  or  shall 
be  transmitted  to  the  primary  receiver. 

—Sands  v.  B.  S.  Greeley  &  Co.,  88  Fed.  130 31  C.  C.  A.  424 

RECORDS. 

Of  mortgages,  see  "Mortgages,"  1 1. 

REFERENCE. 

To  commissioners  In  admiralty,  see  "Admiralty,"  fi  1. 
To  master  in  chancery,  see  "Equity,"  S  4. 

REFORMATION  OF  INSTRUMENTS. 

§  1.  Right  of  action  and  defenses. 

The  evidence  siiowea  thai  tne  only  land  owned  by  grantor  was  a  tract 
of  250  acres  in  the  Tierwester  survey,  while  the  field  notes  set  out  in  the 
deed  call  for  a  tract  of  land  of  100  acres  in  another  survey,  not  then  owned 
by  grantor,  and  that.  If  the  notes  In  the  deed  are  reversed,  they  will  sub- 
stantially describe  the  250  acres  owned  by  the  grantor;  that,  since  the 
deed,  the  grantee  and  his  successors  have  claimed  and  controlled  the 
250  acres  in  the  Tierwester  survey,  while  during  this  time  the  grantor  or 
his  successors  have  made  no  claim  to  It.  Held  sufficient  to  stistaln  a  de- 
cree, in  a  suit  brought  50  years  after  the  deed,  that  such  deed  be  reformed 
to  cover  the  250  acres  in  the  Tierwester  survey. 

—Hill  v.  Kuhlman,  87  Fed.  498 31  C.  C.  A.  87 

REPLEVIN. 

§  1.   Right  of  action  and  defenses. 

In  replevin  for  machinery  sold  by  the  plaintiff,  with  reservation  of  title 
as  security  for  the  purchase  price,  the  rights  of  innocent  mortgage  bond- 
holders under  a  mortgage  executed  by  the  vendee  are  available  as  a  de- 
fense. 

— Ryle  v.  Knowles  Loom  Works,  87  Fed.  976 31  0.  0.  A.  340 

REPUTATION. 

As  evidence,  see  "Witnesses,*'  §  3. 
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REQUESTS. 


For  Instructions,  see  'Trial,"  fi  6. 

RESIDENCE. 

As  affecting  question  of  taxation,  see  'Taxation,"  {  8* 

RES  JUDICATA. 

See  "Judgment,"  {  2. 


See  "Statutes,"  {  2. 


RETROSPECTIVE  LAWS. 
SALES. 

See.  also,  "Vendor  and  Purchaser." 

Of  pledged  property  by  pledgee,  see  "Pledges,"  §S  1,  2. 

Of  public  lands,  see  "Public  Lands,"  §  1. 

Of  railroads,  see  "Railroads,"  §  1. 

On  mortgage  foreclosure,  see  "Mortgages,"  S  4. 

I  !•  Conditional  sales. 

Where  personal  property  is  delivered  under  a  contract  of  bailment,  ac- 
companied with  an  agreement  for  a  future  sale  to  the  bailee  on  the  pay- 
ment of  a  certain  price,  the  ownership  of  the  bailor  is  preserved,  and  the 
transaction  is  valid,  even  as  against  the  creditors  of  the  bailee  and  innocent 
purchasers. 

— Ryle  v.  Knowles  Loom  Works,  87  Fed.  976 31  C.  C.  A.  340 

In  Pennsylvania  a  sale  and  delivery  of  personal  property,  with  an  agree- 
nient  that  the  ownership  shall  remain  in  the  vendor  until  the  purchase  price 
is*  paid,  is  void  as  to  creditors  of  the  vendee  and  innocent  purchasers;  and 
this  rule  applies,  whatever  the  form  of  the  agreement. 

—Ryle  V.  Knowles  Loom  Works,  87  Fed.  976 31  C.  0.  A.  340 

In  Pennsylvania,  a  reservation  of  title,  by  an  instrument  in  the  form  of  a 
lease,  as  security  for  the  purchase  price  of  personal  property  sold  and  de- 
livered, is  unavailing  as  against  creditor  and  innocent  purchasers;  and 
it  matters  not  that  the  lease  was  contemplated  from  the  beginning,  and  the 
property  delivered  in  pursuance  of  that  contemplation. 

—Ryle  v.  Knowles  Loom  Works,  87  Fed.  976 31  C.  C.  A.  340 

SALVAGE 

$  1.  Right  to  compensation. 

Timber  found  drifting  with  the  tide,  on  deep  water,  In  a  harbor,  and 
out  of  control  of  the  owners,  is  the  subject  of  salvage. 

— Whitmhre  T.  Cobb.  88  Fed.  91 31  C.  0.  A.  395 

§  2.  Antonnt* 

An  award  of  $500  upon  a  salved  value  of  $1,522.50  held  excessive  for 
services  rendered  by  the  first  to  arrive  and  most  efficient  of  a  number  of 
tugs  which  pumped  water  into  a  burning  barge;  the  time  occupied  being 
about  614  hours,  and  there  being  no  danger  to  life  or  property.  The  award 
should  be  reduced  on  appeal  to  $250. 

—The  Brandywine,  87  Fed.  652 31  0.  C.  A.  187 

Upon  proof  that  the  public  custodian  of  lost  timber,  who  himself  waa 
entitled  to  demand  75  cents  per  stick  for  timber  recovered,  paid  regularly 
to  salvors  50  cents  per  stick  for  timber  turned  over  to  him,  the  court  al- 
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lowed  a  salvor  50  cents  per  stick  as  against  tbe  owner  of  the  timber.    Held 
no  abiwe  of  discretion. 

—Whltmire  v.  Cobb,  88  Fed.  91 31  C.  C.  A.  305 

SCIRE  FACIAS. 

To  revive  judgment,  see  "Limitation  of  Actions.** 

SEAMEN. 

i  1.  Wases— Forfeiture. 

Where  shipping  articles  provide  that  members  of  the  crew  shall  not  be 
entitled  to  wages  until  return  to  the  home  port,  their  refusal,  in  a  foreign 
port,  to  proceed  with  the  voyage,  no  excuse  for  such  refusal  appearing, 
worlcs  a  forfeiture  of  their  right  to  wages. 

—The  H.  C.  Wahlberg,  87  Fed.  301;  Lorentzen  v.  Schlehen.  Id 

31  C.  0.  A.  6 

SET-OFF  AND  COUNTERCLAIM. 

In  action  on  promissory  notes,  see  ''Bills  and  Notes/'  |  1. 

§  !•  Katnre  and  sroiuids  of  remedy. 

The  right  to  set-off  is  wholly  statutory,  and  under  2  Hill's  Code  Wash. 
S  806,  when  a  party  is  sued  by  the  assignee  of  a  chose  in  action,  he  cannot 
plead  against  the  assignee  a  set-off  which  he  holds  against  the  assignor  un- 
less the  demand  sought  to  be  set  off  existed  at  the  time  of  the  assignment, 
and  belonged  to  the  party  in  good  faith  before  notice  of  such  assignment 
— Harrisburg  Trust  Co.  ▼.  Shufeldt,  87  Fed.  609 31  C.  C.  A,  190 


See  "Account  Stated.' 


SETTLEMENT. 


SHIPPING. 


See,  also,  "CoUIsIon";   "Maritime  Liens";    "Salvage";   "Seamen";    "Towage"; 
**Wharves." 

1 1.   CHiarters. 

Notwithstanding  the  fact  that  the  charterers  acquiesced  in  certain  cus- 
toms of  bay  men  while  loading  their  ships  for  some  time  previous  to  a 
strike,  this  is  not  a  waiver  of  their  right  to  insist  upon  their  abandonment 
of  such  customs  if  the  same  are  unreasonable,  nor  is  it  evidence  of  their 
justness. 

— Hawkhurst  S.  S.  Co.  v.  Keyser,  87  Fed.  1005;   Keyser  v.  Hawkhurst 
S.  S.  Co..  Id 31  C.  C.  A.  347 

S  2.  Liabilities  of  vessels  and  owners  in  generaL 

By  a  charter  party,  only  the  freight  room  was  hired,  and  the  vessel  re- 
mained in  the  control  of  the  owner,  the  master  and  crew  continuing  his 
servants.  The  loading  was  to  be  done  by  a  stevedore  employed  by  the  char- 
terers, but  under  the  supervision  of  the  master,  and  the  vessel  was  to  fur- 
nish the  use  of  her  tackle  and  appliances  for  loading.  Held,  that  the  vessel 
was  liable  for  an  injury  to  one  of  the  stevedore's  employes,  resulting  from  the 
use  of  defective  appliances. 

—The  Elton,  83  Fed.  519;   Marquest  v.  Grant,  Id 31  0.  C.  A.  49(3 

A  member  of  a  stevedore's  gang  does  not  assiune  extraordinary  risks  which 
arise  from  the  use  of  unsafe  appliances  in  loading. 

—The  Elton,  83  Fed.  519;   Marquest  v.  Grant,  Id 31  0.  0.  A.  496 
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I  8.  Demnrrase* 

Tbe  term  "strike,"  contained  among  the  exertions  as  to  the  running 
of  lay  days  stipulated  for  in  a  charter  party,  should  be  accepted  In  Its 
ordinary  sense,  as  meaning  that  the  charterers  Should  be  excused  for  any 
delay  occasioned  by  a  refusal  of  all  the  available  workmen  to  work  except 
charterers  should  pay  an  advance  In  wages  made  or  demanded  In  the  midst 
of  the  loading  of  a  vessel,  after  the  contract  of  the  charterers  and  owners 
had  been  made  upon  the  basis  of  wages  formerly  paid. 

—Wood  V.  Keyser,  87  Fed.  1007;   Keyser  v.  Wood,  Id.  .31  C.  C.  A.  358 

Days  lost  In  putting  up  the  gear  of  a  vessel,  preparatory  to  taking  her 
cargo,  being,  under  the  terms  of  the  charter  party,  a  part  of  the  duty  of 
tbe  merchant,  should  be  included  in  the  running  of  the  lay  days. 

—Wood  V.  Keyser,  87  Fed.  1007;   Keyser  v.  Wood,  Id.  .31  C.  C.  A.  358 

Where,  by  the  custom  of  a  port,  baymen.8top  work  upon  the  day  of  the 
funeral  of  one  of  their  deceased  members,  and  also  where  they  stop  work 
on  days  which  are  not  legal  holidays,  but  which  they  desire  to  commemorate 
thereby,  no  allowance  should  be  made  therefor  out  of  the  days  stipulated 
as  lay  days,  as  the  term  ''working  days"  includes  all  days  except  Sundays 
and  legal  holidays;  and,  as  these  days  cannot  be  excepted  under  any 
other  provision  of  the  charter  party,  they  should  be  computed  In  the  running 
of  lay  days. 

—Wood  V.  Keyser,  87  Fed.  1007;   Keyser  v.  Wood,  Id.  .31  C.  C.  A.  358 

Where  the  lay  days  of  a  vessel  being  loaded  by  respondent  merchants  are 
fixed,  but  exceptions  from  the  running  thereof  include  the  term  "strikes," 
merchants  should  not  be  held  liable  for  demurrage,  even  though  the  alleged 
strike  was  brought  about  by  the  demands  of  the  merchants  that  the  labor- 
ers engaged  in  loading  the  vessel  should  conform  to  certain  rules  and  regu- 
lations which  are  perfectly  reasonable  in  themselves. 

— Hawkhurst  S.  S.  Co.  v.  Keyser,  87  Fed.  1005;  Keyser  v.  Hawkhurst 
S.  S.  Co.,  Id 81  a  0.  A.  847 

SPANISH  GRANTS. 

See  "Public  Lands,"  S  4. 

STATES. 

Suit  against  state  or  state  officers,  see  "Courts,"  S  1* 

STATUTES. 

Adoption  by  United  States  courts  of  state  laws  as  rules  of  decisions,  see 
"Courts,"  §  5. 

S  !•  Svbjeots  and  titles  of  acts. 

A  constitutional  provision  that  no  law  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  In  its  title,  does  not  prevent  the  legis- 
lature from  Inserting  In  an  act  any  provision  which  is  germane  to  the 
general  subject  to  which  the  act  relates.  It  is  only  intended  to  prevent 
surreptitious  legislation,  and  the  union  in  the  same  act  of  incongruous 
matters,  having  no  natural  relation  to  each  other,  or  to  the  general  subject 
with  which  the  act  deals. 

—City  of  South  St  Paul  v.  Lamprecht  Bros.  Co.,  88  Fed.  449 

31  C.  0.  A.  585 

An  act  revising  and  amending  the  charter  of  a  city  located  on  the 
bank  of  a  large  river  is  not  obnoxious  to  a  const itutioual  provision  limiting 
legislative  measures  to  one  subject,  merely  because  It  authorizes  the  mu- 
nicipality, among  other  things,  to  i3sue  bonds  to  defray  the  cost  of  a  rail- 
road and  wagon  bridge  across  the  river. 

—City  of  South  St  Paul  v.  Lamprecht  Bros.  Co.,  88  Fed.  449 

81  O.  C.  A.  685 
31  C.C.A.-41 
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i  2.  Ooastruotiom  and  operation^BetroaetiTe  operation. 

A  statute  Is  not  to  l>e  ^ven  a  retrospectlTe  effect  unless  it  dearly  and 
unequlTOcally  appears  that  such  was  the  legislative  intent 

— Wrightman  v.  Boone  Qounty,  88  Fed.  435 31  C.  C.  A.  570 


STATUTES  CONSTRUED. 


ITlflTEB  STATES. 

CONSTITUTION. 


Art  3,  §  2., 
Amend.  11 


329 
328 


STATUTES  AT  L.VRGE. 
1864,  July  2,  eh.  217.  I  3,  13  Stat. 

365   ..: 183 

1866,  July  27,  ch.  278,  §  3,  14  Stat. 

*Hi»2  334 

1887,  March  *3,*  ch.'  '3*52,'  24'  Stat'. 
50^   ^2     200 

1887.' March  *3Vch'.'373,'  '24  Stat. '552  525 
1887,  March  3,  ch.  373,  §  5,  24  Stat. 

555    384 

.1888.  Aug.  13,  ch.  866.  25  Stat.  433 

1891,  March  3,  ch.  517,  i$  6,  6,  26 
Stat.  828 571 

1891,  March  3,  ch.  517,  i  11,  26 
Stat.  829   248 

1894,  Aug.  27,  ch.  349,  $  1,  Sched- 
ule A,  par.  60,  28  Stat.  511 263 

1894,  Aug.  27,  ch.  349,  i  2,  Free 
List,  par.  443,  28  Stat.  539 263 

1894,  Aug.  27,  ch.  349,  §  22,  28 
Stat.  551  51 

1895,  March  1,  ch.  145,  §  11,  28 
Stat.  693   397 

1897,  March  3,  ch.  395,  29  Stat. 
695   525 

REVISED  STATUTES. 

S  629,  cl.  9 525 

I  753   403 

f  824    200 

I  835    197 

f  838   200 

h  2320,  2326 223 

I  4233    315 

I  5209   44 

iS  5418,  5421,  5479 521 

ARKANSAS. 

LAWS. 
1891,  April  8,  ch.  110,  p.  192 570 


OAUFORNIA. 

CODE  OF  CIVIL  PROCEDURE. 
§  1585   115 

POLITICAL  CX)DE. 
I  3669   829 

IiOUISIANA. 

CONSTITUTION. 

Art.  56 122 

Arts.  214,  216 121 

REVISED  CIVIL  CODE. 
Art.  2765 122 

LAWS. 

1871,  Feb.  24,  No.  30,  p.  75 249 

1876.  Feb.  24,  No.  16,  p.  35 249 

188(5,  July  3,  p.  96 121 

1886,  July  3,  No.  59.  p.  99,  8  17. . .  121 

1888,  July  12,  No.  77,  p.  84,  8  2 121 

OHIO. 

REVISED  STATUTES  1892. 
fifi  2731.  2734,  2735 462 


TENNESSEE. 

CONSTITUTION  1870. 

Art  2,  I  28 

LAWS. 
1895,  May  14.  ch.  120,  p.  203. .. 
1897,  April  5.  ch.  5,  p.  102 


538 


538 
538 


TEXAS. 

SAYLES*   AKSOTATEiD   STATUTES 

1897 
«  721,  722 ' 99 

WASHINGTON. 

HILL'S  ANNOTATED   STATUTES 
AND  CODES. 

CODE  OF  PROCEDURE. 


i  806 


190 


STOCK. 

Corporate  stock,  see  "Corporations,"  88  1,  2. 
Taxation  of,  see  "Taxation,"  8  4. 

STOCKHOLDERS. 

Of  corporation,  see  **Corporatlons,"  88  3,  4. 
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STREET  RAILROADS. 

1 1.  Besulation  and  operation* 

In  the  absence  ot  testimony  showing  authority  from  the  company, 
the  act  of  a  street-railway  conductor  in  causing  the  arrest  of  a  former 
passenger  immediately  after  ejecting  him  from  the  car  for  refusing  to  pay 
fare  is  outside  the  course  of  his  employment  so  that  no  action  will  lie 
against  the  company  for  malicious  prosecution  and  false  imprisonment 
— Lezinsky  v.  MetropoUtan  St  Ry.  Co.,  88  Fed.  437 31  C.  C.  A.  573 

The  action  of  a  clerk  in  the  claims  department  of  a  street-railway  com- 
pany, in  endeavoring  to  convince  a  magistrate  that  a  conditttor  was  right 
in  causing  the  arrest  of  a  passenger  after  ejecting  him  from  the  car  for 
refusal  to  pay  fare,  is  not  a  ratification  of  the  conductor's  unauthorized 
action,  where  the  clerk  was  merely  directed  by  his  superior  to  go  to  the 
police  court,  •*and  see  what  the  matter  was." 

—Lezinsky  v.  MetropoUtan  St  Ry.  Co.,  88  Fed.  437 31  0.  0.  A.  678 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Contracts." 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURVIVING  PARTNERS. 

See  "Partnership." 

TARIFF. 

See  "Customs  Duties." 

TAXATION. 

Assessments  for  municipal  improvements,  see  "Municipal  Corporations,**  §  2. 

S  1.   Gonstttutioiial  requiremeiits  and  restriotioiui. 

Under  the  Tennessee  constitution  of  1870  (article  2,  S  28),  declaring 
that  all  property  shall  be  taxed  "according  to  its  value,"  to  be  ascertained 
as  the  legislature  shall  direct,  "so  that  taxes  shall  be  equal  and  uniform 
throughout  the  state,"  when  It  is  the  uniform  practice  in  the  various  coun- 
ties of  the  state  to  assess  real  property  at  not  exceeding  75  per  cent,  of 
Its  true  value,  an  assessment  upon  railroad  property  at  its  full  value 
violates  the  uniformity  of  taxation  which  Is  the  main  purpose  of  the 
constitutional  provision,  and  will  be  enjoined,  although  this  involves  a 
violation  of  the  letter  of  the  state  statute  passed  pursuant  to  the  constitu- 
tion, which  requires  all  property  to  be  assessed  at  its  full  value. 

—Taylor  v.  Louisville  &  N.  R.  Co.,  88  Fed.  350 31  C.  C.  A.  537 

i  2.  Liability  of  persons  and  property. 

Until  a  Spanish  grant  has  oeen  segregated  from  the  public  domain  by 
survey  properly  approved,  it  Is  not  subject  to  taxation  by  state  authority, 
and  a  sale  thereof  for  such  taxes  Is  void. 

—Robertson  v.  Sewell,  87  Fed.  536;  Sewell  v.  Robertson,  Id 

31  C.  C.  A.  107 
S  3*  Plaee  of  taxation. 

It  Is  within  the  power  of  a  state  to  tax  money  and  credits  of  a  nonresi- 
dent when  the  money  is  invested,  the  debt  contracted,  and  the  Investment 
controlled  by  a  resident  agent  of  the  owner,  having  the  evidences  of  the 
debt  in  his  possession. 

—Walker  V.  Jack,  88  Fed.  676 31  C.  0.  A.  462 
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Under  Rey.  St  Ohio,  §S  2731,  2784,  2735,  moneys  and  credits  owned  by 
a  nonresident  of  the  state,  and  which  are  held,  inyested,  and  controlled  for 
him  by  an  agent  residing  In  the  state,  are  made  subject  to  taxation.  79 
Fed.  138,  reversed. 

—Walker  ▼.  Jack,  88  Fed.  676 31  0.  C.  A.  462 

1 4.  Xiery  and   assassment^-Mode   of   asMSsment   of  eorporate    sto^k, 

PfOP6Vij9  OV  ^•OOip'tS* 

In  Yiualng  railroad  property  for  purposes  of  taxation,  the  market  yalue 
of  the  bonds  and  stock  of  the  corporation  owning  it  may  properly  be 
considered*  even  If,  under  the  statute,  each  line  of  road  Is  to  be  yalned 
by  itself,  and  not  as  part  of  a  system. 

—Taylor  y.  Louisville  &  N.  R.  Co.,  88  Fed.  350 31  0.  C.  A.  537 

Act  Tenn.  April  5,  1897,  In  relation  to  the  taxation  of  railroad,  telephone, 
and  telegraph  property,  which  required  the  board  of  assessors  therein 
provided  for  to  complete  their  assessment  on  or  before  September  Ist  of 
that  year,  annulled  by  Implication,  and  superseded,  the  assessment  pre- 
viously made  for  the  same  year  by  the  old  board  of  assessors  under  the 
act  of  1895. 

—Taylor  y.  Louisville  &  N.  R.  Co.,  88  Fed.  360 31  0.  C.  A.  537 

S  6.  — -  BqnaHwatiom  of  assessineiits. 

Under  the  Tennessee  railroad  assessment  act  of  1897,  neither  the  board 

of  tax  assessors  nor  the  board  of  equalization  are  charged  with  the  duty 

of  equalizing  the  taxable  value  of  real  estate  with  that  of  railroad  property. 

—Taylor  v.  Louisville  &  N.  R.  Co.,  88  Fed.  350 31  C.  C.  A.  537 

S  6.  ^i—  Oorreetioa*  or  setttnc  aside  assessments. 

Equity  will  not  enjoin  an  assessment  of  property  at  Its  full  value,  on 
the  ground  of  inequality  resulting  from  the  assessment  of  other  property 
at  less  than  its  full  value,  unless  it  appears  that  the  assessing  officers, 
whose  acts  of  undervaluation  create  the  unjust  burden,  intentionally  and 
habitually  violate  the  law  by  assessing  property  at  less  than  its  true 
value;  but  It  need  not  affirmatively  appear  that  they  did  so  with  intent 
to  injure  complainant  and  bis  class  of  taxpayers. 

—Taylor  v.  Louisville  &  N.  R.  Co.,  88  Fed.  350 31  C.  0.  A.  537 

S  7.  OoUeotion  and  enf oreement  against  persons  or  personal  property 
—Remedies  for  wrongful  enxoreenient. 

A  suit  to  enjoin  the  collection  of  a  tax  will  not  be  entertained  (at  least, 
in  the  federal  courts)  when  the  sole  ground  relied  on  Is  that  the  tax  is 
illegal  or  excessive.  It  must  appear  in  addition  that  the  circumstances 
make  the  wrong  about  to  be  inflicted  of  such  a  peculiar  character  that 
the  remedies  at  law  are  Inadequate,  and  so  bring  the  case  under  some 
recognized  head  of  equity  jurisdiction. 

—Taylor  v.  LouisvlUe  &  N.  R.  Co.,  88  Fed.  350 81  C.  C.  A.  537 

It  would  seem  that  the  fact  that  there  is  a  remedy  by  certiorari  in  the 
state  courts,  which  would  prevent  a  multiplicity  of  suits  in  a  case  of  Ille- 
gal taxation,  does  not  affect  the  jurisdiction  of  a  federal  court  in  equity  to 
enjoin  the  enforcement  of  the  tax  in  cases  of  diverse  citizenship,  as  the 
remedy  by  certiorari  is  not  available  in  the  federal  courts,  whose  powers 
to  issue  the  writ  are  limited  to  cases  in  which  it  is  necessary  for  the  exer> 
else  of  their  jurisdiction. 

—Taylor  v.  LouisvlUe  &  N.  R.  Co.,  88  Fed.  360 31  C.  a  A.  637 

In  any  event,  certiorari  is  not  an  adequate  remedy  where  the  fact  upon 
which  the  claim  for  relief  is  based  can  only  be  made  to  appear  de  hors  the 
record. 

—Taylor  v.  Louisville  &  N.  R.  Co.,  88  Fed.  350 31  C.  C.  A.  537 

A  court  whose  receiver  is  In  charge  of  a  railroad  may  properly  allow 
an  injunction  pendente  lite  forbidding  the  state  taxing  officers  to  col- 
lect disputed  taxes  levied  against  a  part  of  the  railroad  property. 

—Clark  V.  McGhee,  87  Fed.  78d 31  0.  C.  A.  821 
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TOWAGE. 

Oollislons  with  Yessels  In  tow,  see  "(Collision."  f  2. 

1 1.  Relation  and  duties  of  t«s  to  tow  in  general. 

When  a  tug  takes  In  tow  a  schooner,  having  her  own  officers  and  crew 
on  board,  who  take  control  and  management  of  the  fastening  of  the  tow- 
line  to  their  yessel,  they  are  bound  to  see  that  it  is  securely  fastened;  and 
the  tug  is  not  responsible  for  any  failure  in  this  respect. 

— Pederson  y.  John  D.  Spreckles  &  Bros.  Co.,  87  Fed.  938 

81  0.  G.  A.  308 

A  tug  engaged  in  towing  is  not  bound  to  exercise  the  highest  possible 
degree  of  skill  and  care.  Her  duty  is  to  use  reasonable  care  and  skill, 
and  she  has  a  right  to  expect  corresponding  care  and  skill  on  the  part  of 
the  tow,  when  the  latter  is  in  charge  of  her  own  officers  and  crew. 

—Pederson  v.  John  D.  Spreckles  &  Bros.  Co.,  87  Fed.  938 

81  0.  C.  A.  308 

1 2*  IiOfls  of  or  injnrj  to  tow— KeKlisenoe  or  f anlt  of  tns* 

On  the  preponderance  of  the  evidence,  held,  that  in  towing  a  schooner 
it  Is  not  good  seamanship,  when  the  line  is  passed  through  the  breast 
chock,  to  make  it  fast  to  the  pawl  bitt,  as  this  brings  it  at  such  an  angle 
as  to  put  a  great  and  uneven  pressure  on  the  chock,  and  a  heavy  strain  on 
the  line;  that,  if  passed  through  the  breast  chock,  the  line  should  be 
fastened  to  the  windlass  bitt;  and  that  the  best  method  is  to  have  as 
straight  a  lead  as  possible. 

—Pederson  v.  John  D.  Spreckles  &  Bros.  Co.,  87  Fed.  938 

81  O.  C.  A.  308 

In  towing  a  schooner  about  90  feet  in  length\and  of  some  87  tons,  gross, 
with  a  Scinch  Manilla  line,  in  a  smooth  bay,  o*^to  7  knots  an  hour  is  not 
excessive  or  dangerous  speed. 

—Pederson  v.  John  D.  Spreckles  &  Bros.  Co.,  87  Fed.  938 

31  O.  C.  A.  308 

1 3.  Injnries  to  third  persons. 

A  tug.  towing  a  schooner  manned  by  her  own  officers  and  crew,  Tield  not 
liable  for  personal  injuries  occasioned  to  the  schooner's  mate  by  the  break- 
ing of  the  breast  chock,  through  which  the  line  was  run,  where  the  accident 
was  due  to  bad  seamanship  of  the  mate,  in  causing  the  line  to  be  run 
through  the  breast  chock  and  fastened  to  the  pawl  bitt,  Instead  of  to  the 
windlass  bitt. 

—Pederson  v.  John  D.  Spreckles  &  Bros.  Co.,  87  Fed.  938 

ai  a  0.  A.  308 
TRADE-MARKS  AND  TRADE-NAMES. 

1 1.  Marks  and  names  snbjeots  of  ownership. 

No  one  has,  or  can  acquire,  the  exclusive  right  to  use  the  name  "Poca- 
hontas,'* as  descriptive  of  either  the  locality  or  character  of  coal  mined  in 
what  is  known  as  the  "Great  Pocahontas  Coal  Field  of  Virginia  and  West 
Virginia/'  but  all  producers  of  coal  in  that  section  have  the  right  to  so 
use  it  in  common,  as  the  extensive  product  of  that  region  has  become 
widely  known  as  "Pocahontas  Coal." 

— Coffman  v.  Castner,  87  Fed.  457 81  C.  C.  A.  55 

TRESPASS. 

Ejection  of  trespassers,  see  "Carriers,"  S  2. 
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TRIAL 

See,  also.  "Witnesses.** 

Criminal  prosecutions,  see  "Criminal  Law/'  i  2. 

In  admiralty,  see  "Admiralty,"  (  1. 

In  equity,  see  **Equlty,*'  |  3. 

1 1.  R««eptioa  of  •Tideaoe* 

It  is  within  the  discretion  of  a  trial  court  to  call  attention  to  an  omission 
of  proof  after  plaintiff  has  formally  closed  his  case,  and  on  request  to  per- 
mit the  omission  to  then  be  supplied. 

— Hart  V.  Bowen,  86Ped.  877 31  C.  C.  A.  31 

I  2.  ArsnaieBts  and  ooadvot  of  ooiutaoL 

Tlie  court  may  properly  direct  counsel  to  desist  from  discussing  to  the  jury 
immaterial  evidence  that  has  been  ruled  out. 

—Southern  Ry.  Co.  v.  Shaw,  86  Fed.  865 31  C.  C.  A.  70 

I  8.  Iiuitrvetloms  to  iury^— ProTiaoe  of  oourt  and  Jury  in  s^neraL 

The  testimony  of  a  party  on  a  material  issue,  though  uncontradicted, 
should  be  submitted  to  the  Jury  If  his  adversary  so  requests. 

--Sigua  Iron  Co.  v.  Greene,  88  Fed.  207 31  C.  O.  A.  477 

When  there  is  a  variance  between  the  testimony  of  ^  witness  and  state- 
ments made  by  him  in  letters  at  the  time  of  the  transaction  in  question, 
and  the  letters  are  In  evidence,  it  is  error  to  Instruct  that  greater  weight 
must  be  given  to  the  testimony  than  to  the  statements  In  the  letters.  It 
is  for  the  jury  to  say  which  statement  they  will  accept 

—Mutual  Life  Ins.  Co.  v.  Logan,  87  Fed.  637 31  0.  C.  A.  172 

It  Is  error  for  the  court  to  submit  the  evidence  and  theory  of  one  party 
prominently  and  fully  to  the  jury,  and  not  call  their  attention  to  the  main 
points  of  the  opposite  party's  case. 

—Weiss  V.  Bethlehem  Iron  Co.,  88  Fed.  23 31  O.  C.  A.  363 

i  4.  -*-  Keoessitj  and  avbjeot-n&atter. 

Reversible  error  exists  if  the  general  effect  of  a  charge  tends  to  with- 
draw from  the  consideration  of  the  jury  material  evidence,  or  fails  to 
present  with  sufficient  distinctness  a  material  fact  which  may  have  a 
controlling  effect. 

—Weiss  V.  Bethlehem  Iron  Co.,  88  Fed.  23 31  C.  C.  A.  363 

(  6.  — —  Applieabllitj  to  pleadinsa  and  eTidenee. 

Instructions  which,  talien  as  a  whole,  are  calculated  to  mislead  the  jury 
as  to  the  character  of  the  evidence  necessary  to  prove  the  issue  on  one  side, 
are  erroneous. 

—Weiss  V.  Bethlehem  Iron  Co.,  88  Fed.  23 31  C.  C.  A.  363 

I  6.  —  Beqveats  or  prayers. 

When  tlie  law  in  regard  to  the  measure  of  damages  for  the  killing  of  a 
child  is  correctly  given  In  the  general  charge,  it  is  not  error  to  refuse  a 
more  detailed  special  instruction  covering  the  same  ground. 

—Baltimore  &  O.  R.  Co.  v.  Hellenthal,  88  Fed.  116 31  C.  C.  A.  414 

A  party,  by  moving  for  the  direction  of  a  verdict,  does  not  thereby 
waive  any  right  he  may  have  to  go  to  the  jury  on  questions  of  fact,  and 
where  both  parties  at  the  close  of  the  evidence  moved  for  the  direction 
of  a  verdict,  and  both  motions  were  denied,  but  the  court,  over  the  excep- 
tion of  one  party,  submitted  a  single  issue  of  fact  to  the  jury,  such  party 
is  not  estopped  by  his  motion  from  assigning  as  error  the  failure  of  the 
court  to  submit  the  case  generally. 

— Sigua  Iron  Co.  v.  Greene,  88  Fed.  207 81  0.  C.  A.  477 

Requests  to  charge,  which  do  not  fairly  state  the  testimony,  and  which 
sum  up  the  evidence  for  the  defendant  without  stating  with  anything  like 
judicial  fairness  what  it  tends  to  prove,  are  properly  denied. 

—Southern  Ry.  Co.  v.  Shaw,  86  Fed.  865 31  C.  C.  A.  70 
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The  court  is  not  bound  to  notice  oral  requests  to  charge,  made  by  counsel 
during  his  argument  to  the  Jury. 

"-Southern  Ry.  Co.  v.  Shaw,  86  Fed.  865 31  C.  0.  A.  70 

It  is  not  error  to  refuse  instructions  asked,  based  upon  general  legal  propo- 
sitions, but  not  upon  any  evidence  tending  to  show  that  such  propositions 
are  applicable  to  the  facts  of  the  case. 

—Hart  V.  Bowen,  86  Fed.  877 31  0.  C.  A.  31 

TRUSTEE  PROCESS. 

See  "Garnishment" 

UNITED  STATES. 

Forging  accounts,  see  "Forgery." 
Public  lands,  see  "Public  Lands." 

1 1.  Aotiona* 

Under  the  act  of  March  3,  1887,  providing  for  the  bringing  of  suits 
against  the  United  States,  which  requires  the  court  to  file  an  opinion 
setting  forth  the  specific  findings  of  fact,  etc.,  such  findings  must  exhibit 
exactly  the  services  for  which  compensation  is  aslced;  and,  in  a  suit  by 
a  United  States  commissioner  to  recover  for  fees,  a  finding  that  he  has 
rendered  services  as  follows:  "Charges  for  per  dlems  for  taking  ball 
under  capias,  etc.,  $160.00,"— is  insufllclent,  because  it  cannot  be  inferred 
therefrom  what  the  charges  are  for. 

—United  States  v.  Stratton.  88  Fed.  54 31  0.  0.  A.  384 

A  petition  filed  under  the  act  of  March  3,  1887,  must,  as  required  by 
section  5,  contain  a  succinct  statement  of  the  facts  on  which  the  claim  is 
based.  And,  in  a  petition  by  a  United  States  commissioner  to  recover  for 
fees,  general  statements  of  items— such  as  **Per  dlems  for  taking  ball," 
"Charges  for  per  dlems  In 'Certain  cases,"  "Charges  of  all  fees  in  case 
V.  Holloway."  etc.— are  insufl5clent. 

—United  States  v.  Stratton,  88  Fed.  54 31  C.  0.  A.  384 

USURY. 

1 1*  Uaurlons  oontraots  and  transaotlons— Nature  and  Tallditr. 

Complainants,  husband  and  wife,  consulted  their  attorney  at  Memphis, 
Tenn.,  about  securing  a  loan  on  Mississippi  real  estate.  He  advised  them 
to  visit  the  office  of  a  loan  company  at  Yicksburg,  Miss.,  with  him,  which 
the  husband  did.  A  bargain  was  struck,  and  papers  drawn,  which  were 
sent  to  Memphis  for  the  wife's  signature.  The  notes  were  payable  in  New 
York,  and  the  money  was  sent  from  Vlcksburg  to  Memphis  to  complain- 
ants. The  attorney  received  a  commission  on  loans  from  the  company. 
Held,  that  the  contract  was  a  Mississippi  contract,  to  be  construed  by  the 
laws  of  Mississippi. 

—Glover  v.  Equitable  Mortg.  Co.  of  Kansas  City,  87  Fed.  518 

31  C.  C.  A.  105 

Provision  in  a  deed  of  trust  for  the  payment  of  solicitor's  fees  on  de- 
fault in  no  way  affects  the  rate  of  interest  thereon. 

—Glover  v.  Equitable  Mortg.  Co.  of  Kansas  City,  87  Fed.  518 

31  O.  C.  A.  105 

Provisions  in  a  trust  deed  giving  the  mortgagee  the  right  to  declare  the 
principal  due  in  case  of  taxation  by  the  state  of  the  deed  or  debt  is  not  a 
means  of  evading  the  usury  law. 

—Glover  y.  Equitable  Mortg.  Go.  of  Kansas  City,  87  Fed.  518 

81  0.  C.  A.  105 
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VENDOR  AND  PURCHASER. 

See,  also,  "Sales.** 

Right  of  purchaser  to  compensation  for  land  taken  by  railroad,  see  "Eminent 
Domain,"  |  1. 

i  1.  Oomstrvotioa  and  operatloa  of  oontraot. 

A  contract  under  seal,  by  which  one  party  agrees  to  sell  and  another 
agrees  to  buy  certain  lands  and  other  property,  which  provides  for  delivery 
of  the  property  and  payment  therefor,  and  the  deposit  of  deeds  in  escrow 
for  delivery  upon  completion  of  the  payments,  is  a  contract  of  sale,  and 
not  a  contract  for  sale. 

—Badger  SUver  Min.  CJo.  v.  Drake,  88  Fed.  48 31  C.  a  A.  378 

i  2*  Hicltts  Mtd  liabllitiea  of  parties— Bona  lido  puroliaaers. 

A  Dona  fide  purchaser  for  value,  without  notice,  of  a  tract  of  land, 
part  of  which  has  been  conveyed  to  another  by  a  deed  the  record  whereof 
has  been  destroyed,  and  not  replaced  as  provided  by  the  statute,  acquires 
a  good  title;  but  where,  on  subsequently  receiving  notice  of  the  prior  deed, 
he  sells  the  land,  and  conveys  it  by  a  deed  of  special  warranty,  containing 
a  reservation  of  the  part  conveyed  by  such  previous  deed,  thus  showing  his 
waiver  of  previous  notice,  this  protects  the  title  of  the  grantees  under  the 
previous  deed,  so  that  his  executors  would  have  no  i>ower  over  the  part 
conveyed  by  it 

—Rice  V.  P.  J.  WUlIs  &  Bro..  87  Fed.  626;  P.  J.  Willis  &  Bro.  v.  Oakes, 
Id... 81  C.  a  A.  154 

VERDICT. 

In  criminal  cases,  see  "Criminal  Law,"  {  2. 

VERIFICATION. 

Of  pleadings,  see  "Equity,"  {  2. 

WAIVER. 

By  insurance  company,  see  "Insurance,"  |  6. 
Of  right  of  review,  see  "Appeal  and  Error,"  {  8. 

WARRANT. 

Orders  for  payment  from  public  funds,  see  "Municipal  Ck^rporations,"  |  G. 

WATERS    AND    WATER    COURSES. 

See  "Levees." 

WHARVES. 

i  1.  Fraaoliisea  and  priTileses. 

A  channel  and  docli  company  organized  under  Sayles*  Ann.  St  (Tex.) 
1897,  §§  721,  722,  and  authorized  to  construct  a  channel  "across,  along, 
through,  or  upon"  certain  waters  within  the  jurisdiction  of  the  states,  is 
not  restricted  to  a  route  through  such  waters,  but  may  construct  its  chan- 
nel along  the  borders  of  the  same.  « 

—Davis  y.  Port  Arthur  Channel  &  Dock  Co.,  87  Fed.  512 

81  C.  C.  A.  99 
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WITNESSES. 

See,  also,  "Evidence.** 
Opinions,  see  "Evidence,"  {  4. 

(  1«  Prodvotion  of  doomnents* 

An  internal  revenue  collector  l!l  not  Justified  in  refaslng  to  produce,  In 
obedience  to  a  subpa?na  duces  tecum  Issued  by  a  state  court,  the  appli- 
cation or  return  made  by  a  person  who  desires  to  pay  the  tax  imposed  by 
the  statutes  of  the  United  States  upon  persons  engaging  In  the  retail 
liquor  business  either  by  the  nature  of  such  documents  or  by  alleged  in- 
structions from  the  commissioner  of  internal  revenue  not  to  produce 
such  papers  for  use  in  evidence  in  the  state  courts. 

—In  re  HIrsch,  87  Fed.  1005 31  0.  0.  A.  350 

1 2*  Eacantination— Cross-ezaminatioii  and  re-examination* 

It  being  customary  to  allow  considerable  latitude  in  the  manner  in  which 
witnesses  shall  be  called  for  examination,  a  judgment  will  not  be  reversed 
merely  because  a  witness,  in  rebuttal,  after  the  close  of  defendant's  case, 
was  allowed  to  testify  to  new  matters. 

—Yazoo  &  M.  V.  R.  Co.  v.  Wagner,  87  Fed.  855 31  0.  0.  A.  261 

A  witness  may  not  be  cross-examined  upon  a  subject  concerning  which 
he  has  not  testified  in  chief,  unless  such  cross-examination  is  in  the  form 
which  lays  a  proper  foundation  for  impeachment. 

—Salter  v.  United  States,  87  Fed.  329 31  C.  C.  A.  1 

When  a  witness  is  cross-examined  on  a  matter  collateral  to  the  issue, 
his  answer  cannot  be  subsequently  contradicted  by  the  party  who  put  the 
questions. 

—Salter  v.  United  States,  87  Fed.  329 31  C.  C.  A.  1 

1 8.  Corroboration— Cliaraeter  of  witnesi. 

In  general,  where  no  attempt  has  been  made  to  impeach  the  defendant's 
testimony,  he  may  not  add  to  the  weight  of  bis  evidence  by  evidence  of 
.his  general  reputation  for  truthfulness. 

— Spurr  V.  United  States,  87  Fed.  701 31  0.  a  A.  202 
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